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FIVE DOUBTFUL GASES IN HINDU LAW FROM MADRAS. 
L d By 
J Duncan M. DERRETT, 


School of Oriental and African Studies, 
Uniwersity of London. 


The standard of the Madras High Court in matters of Hindu law is so 
high that it 1s generally accurate to say that 1f High Courts differ (as they 
so often do) the student may safely take Madras for his guide. The quality 
of research and reflection devoted to the subject by practitioners at the 
Madras Bar has been consistently so high that ıt has rarely been possible to 
comment upon a Madras deasion m any terms but those of praise The 
clarity of the judgments, the quality of the language, and the completeness of 
acquaintance with the authorities are not excelled elsewhere, and not frequent- 
ly equalled So ıb gives us all pain when decisions emerge from the Madras 
{hgh Court which fall below the general standard One possibility would be 
to ignore them. The textbook-writer has a perfect discretion to refuse to give 
a place in his work to decisions which he believes to be unworthy of the Judge 
who gave it and misleading for students and practitioners Yet is this the most 
profitable line to take from the point of view of the public? Everyone knows 
that the mufassıl pleader looks out for peculiar decisions and dicta, so that he 
may help his chent mn a difficulty. If the case ıs once reported, even if well- 
advised editors of law reports decide against its inclusion in their own series, 
there 1s every chance that a number of cases will be decided in accordance with 
it, and since i£ may sooner or later be overruled money will have been wasted; 
or lost to the diseredit of the law. The law teacher, therefore, has a duty to 
watch out for anomalous decisions, and to pounce upon them with vigour and 
good wil It ıs so much in the public mterest that mistakes shoulld be Wx- 
posed as early as possible that a member of the so-called third branch of the 
profession is justified m aimmg his doubts even in an ill-matured guise: ad- 
voeates will improve upon his research, once he has shown them that general 
principles would make a thorough investigation well worth while. In this case, 
I am sorry to say, the eases have been in our books, uncontradicted, and (as 
far as I know) un-disapproved, for much longer than is convenient I would 
have written warnings against following them long before this, had my other 
duties permitted 1t. 


In a Court other than the Madras High Court a series of most unfortunate 
decisions appeared in the course of the deeade which ended a few years ago 
Disquitt was felt by many, but is ıt always practicable to voice one's doubts? 
Ultimately I felt sufficiently competent to suggest that other Imes oughb 
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to have been taken, though 1n many cases the actual decision was not ineonsis- 
tent with the broad justice of the case or with what the pubhe might have 
received "with complacency After several years of repeating that a particular 
ease decided by a Full Bench of that High Court was false in principle and 
unsupported by authority, I had my reward, the only reward open to the law 
teacher who ‘sticks his neck out’ and ertticises, from the armchair, the labori- 
ous work of the hard-pressed and diligent judiciary The case was contemp- 
tuously overruled by the Supreme Court.! It ıs perfectly true that ıt might 
equally well have been overruled had I not repeatedly attacked ıt Many 
practitioners interested in the subject-matter probably never saw "what I had 
written ‘But if one had, and had been encouraged to try once again to get 
the correct law established even m the face of that formidable oppositiom, the 
effort of the academic jurist had been worthwhile And students everywhere 
are satisfied May a similar fate overtake the other bad decisions which dis- 
figure our law reports! Beis of : 


The reader of the following pages will recollect that ervlicisrh of judg- 
ments must be informed, moderate, rational, bona fide, and therefore in the 
public interest These pages are directed to the legal profession for the service 
of justice Though a case against these five judgments 1s made as strongly as 
possible ıt is understood that their defence is not necessary, as 1t is presumed 
that the pointed judgment 1s 1ts own best defence In every one of these cases 
the learned Judges, perplexed by that very elusive subject, Hindu law, have 
striven to do justice to the parties, and have relied upon the arguments of 
counsel, which are not reported for us. Inadequate preparation of the briefs 
may have occurred 1n more than one instance, and it is customary to excuse 
omissions in the list of citations by reference to an incomplete presentation on 
the part of the advocates. In no ease does the Judge take the responsibility 
alone In no ease do I suggest that the learned Judge or Judges were careless 
or hasty: I am merely saying that on principle, authority, or both, they were 
unsatisfactory, and that the Madras High Court may sooner or later depart 
from the law they have laid down. 


< 


I 
ALIENATIONS BY LIMITED OWNERS 


The first case 1s an example of incorrect dicta, rather than an incorrect 
decision In fact, m Karuppu v Sellammal? which was a decision by -a bench 
consisting of the former Chief Justice, P V Hajamannar and Ganapatia Pillai, 

the decree was, with respect, entirely sound But the process of reasoning 
was ineorreot, and since the judgment professed to be wiser than a whole eol- 
lection of pievious cases the ease 1s ono to which students and young practi- 
tiopers would be inclined to look for guidance They would do so to their 
cost Moreover, the learned Judges expressly approved some pahsages from 
the well-known textbook of Mayne, 11th edition which are not correct state- 
ments of law, and so would purport to give authority to words which are, im 
fact, of no authority without them As we shall see, the manner of approach 
to the problem in hand was'fundamentally unsound 


A widow who had inhented property from her husband sold certain items 
to her own father for Rs 2,000 A minute scrutiny of the allegations in the 
sale-deed revealed not merely that several of the allegations were false to 
the knowledge of the vendee, and possibly also the vendor, but that out of the 
Rs 2,000 only Rs‘ 1,022 odd were supported by necessity It 1s well known 








1 Krshnamurtha Vasudeva Rao v Dhruvaraj, (1961) 2 SG J 582 - (1961) 2 M.L J. (S.C.) 152, 
2 (1959) 1 MLJ 173 , 
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(2) that a woman holding a Hindu woman's limited estate was (and ın margi- 
nal cases still ıs) entitled to alienate the corpus only for necessity or the benefit 
of the estate or for certain other purposes which are irrelevant in this con- 
nexion, and (w) that in the case of a mortgage for a sum, only part of which 
is supported by necessity, ete, the Court has jurisdiction to decree the mortgage 
for the amount covered by necessity, leaving the mortgagee, to his personal 
1emedy against the mortgagor for the balance The problem arises with regard 
to sales, whether they should be held to bind the reversioner even though a 
portion of the amount is not covered by necessity, or the sale should be set 
aside upon repayment by the reversioner of the amount proved to have been 
covered by necessity, or 1t should be set aside in its entiuety without any equity 
in fayour of the alienee or terms 


It was wged on behalf of the alienees from the vendee-father that though 
very nearly a half of the amount was unsupported, so that this was a glaring 
case of an excessive alienation by a limited owner, it ought to be upheld in its 
entirety under fhe rule in Sir Krishnan Das v Nathu Ram? This Privy Coun- 
cil case, as their Lordships’ notice, seems not to have been followed strictly im 
india perhaps its main rule has quite often been ignored Before we proceed. 
further it 1s essential to consider what that case decided, and upon what 
prineiple 


In Srı Krishnan Das v Nathu Ram, the Privy Council gave a short lecture 
to the Indian Courts on the proper manner ın which to dispose of the problem, and 
Lord Salvesen’s Advice to His Majesty is a careful and very general exposition of 
the matter Sons were suing the alienee from their father for a declaration that 
the father's sale deed was invalid and for proprietary possession of the property 
itself. It was found as a fact that the property was sold for a good price, that out 
of a consideration of Rs. 3,500 a total of Rs. 3,000 was covered by necessity (re- 
covery of family property and the expenses of the alienor’s sister’s wedding), and 
that the vendee has ascertained personally the facts which constituted the necessity. 
But as to the balance of Rs 500 there was no evidence as to how 16 was applied. 
The Allahabad High Court held that Rs. 500 was not a triflIgmg amount that 
the transaction was (following previous Privy Council decisions) not substan- 
tally justified in the light of this discrepancy, and that the plaintiffs were 
entitled to a conditional decree on repayment to the vendee of Rs 3,000 Lord, 
Salvesen commented (at p 83 of the IA report) that **eonsidering the matter 
simply as one of arithmetical calculation" their decision followed two previous 
Allahabad eases m whieh the diserepaney was relatively more shght, and in 
both of which conditional decrees had been passed setting aside the sales on, 
repayment of the amount covered by necessity In the first the gap was about, 
Rs 400 out of a consideration of about Rs 3,300; 1n the second about Rs 500 
out of a consideration of about Rs 3,000 These cases now came up for eon- 
sideration Were they correctly decided? m 


In Girdharee Lall v Kantoo Lall* the Privy Council had laid down that 
if the bulk of the proceeds of a sale is satisfactorily accounted for, the sale will 
not be invalidated merely because a small part is not aeeountedefor And this 
had led to the theory that, provided what 1s unaccounted for 1s ‘small’, the sale 
might be upheld Lord Salvesan said,5 


‘While this 1s in itself a correct statement of the law so far as it goes, 
it does not by any means follow, as the learned High Court Judges seem to 
have thought, that ıt 1s a complete statement of the law or that the sale will 


39. (1926) 52 MLJ 720 LR 541A 79 IL R 49 All. 149 (P.C) 
4. © (1874) LR. 1 IA ger 
5. LR. 541A, 79 at 84. 
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be invalidated wherever the part of the consideration not accounted for cannot 
be deseribed as small If this were sound the question would in each case be 
a matter of arithmetical calculation, and opmions would necessarily vary as 
to what constituted the ‘bulk of the proceeds’ or ‘a small part’ of the same in 
each particular case "' 


He emphasised that what was in issue was ‘‘whether the sale itself was 
one which was justified by legal necessity His Lordship then referred care- 
fully to Hunoomanpersaud Panday v. Munraj Koonweree ° He cites with 
approval the headnote, meludimg this passage — 


“A lender, however, m such circumstances, 1s bound to inquire into the 
necessities of the loan, and to satisfy himself as well as he ean, with refgrence 
to the parties with whom he 1s dealing, that the manager 1s acting 1n the parti- 
cular instance for the benefit of the estate If he does mquire, and acts honest- 
ly, the real existence of an alleged and reasonably-credited necessity 18 not &à 
condition precedent to the validity of his charge, which renderg him bound to 
see to the application of the money ”’ : 


Kmght Bruce, L J, said, ‘‘Their Lordships do not think that a bona fide 
ereditor should suffer when he has acted honestly and with due caution, but is 
himself decerved.”’ 


Lord Salvesen exed with approval two Calcutta cases decided not long 
after Hunoomanpersaud’s case? in which the discrepancies were proportionate- 
iy preater than m the Allahabad cases referred to above and the present case, 
put that High Court had held that the purchaser acted with reasonable and 
sufficient care, and there was sufficient necessity for the alienor’s act, and that 
therefore the sales must be upheld? Markby, J, in 1870, expressed the opinion 
that a purchaser: was not only not bound to look to the appropriation of the 
money, but he was also not affected by the fact that the alienation was made 
for a larger sum than the necessity of the case required ® More important, 
said His Lordship, was Medar Dolavow v. Namar Tevam m whieh the Privy 
Council itself had considered a Mitakshara widow’s alienation for Rs. 5,300 to 
pay off mortgages which could be liquidated for Rs. 4,588. The balance of 
Rs 712 was spent otherwise than for necessity, but 1t was held that the sale 
was not invalid on that account, as the purchasers were not bound to see how 
the widow applied the purchase money. In view of these decisions the Allaha- 
bad eases must be wrong. 


In a unique Allahabad decision, where the discrepancy was very small, the 
High Court upheld the sale, but directed the defendants to repay to the plam- 
-tif the small amount not covered by necessiy. Their Lordships regarded this 
with alarm In Masit Uddah v Damodar Prasad* the Privy Council itself had 
upheld a sale where about one-sixth of the consideration was not accounted for, 
bué made no order whatever as to repayment of the balance. Lord Salvesen 
explained, in a very important passage ** 

“Tt would rather appear that 1» any case where the sale has been held to 
be justified bub there 1s no evidence as to the application of a portion of the 
consideration, a presuraption arises that it has been expended for proper pur- 
poses, and for the benefit of the family. This ıs in hne with the series of 
ask E nT eee ee E 





6 (1856) 6 MIA 393 

+  Luchmeedhur Singh v Ekbal Alı, (1867) 8 Suth W R 75 , Chatranarayan v Uba Kunwart, (1868) 1 
Ben LR 201 

8. Kamkhaprasad Roy v Srimats Jagadamba Dası, (1870) 5 Ben L R 508 

g. (1922) 27 C W.N 365 (PC) 

1o (1926) LR 531A 204 ILR 48 All 518 51 MLJ 792,28 Bom.L.R 1402 ° 

i. LR 541A 7g at 88 (PC) 
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decisions already referred to, in which ıt was held that where the purchaser 
acts ın good faith and after due 1nquiry and is able to show that the sale itself 
was justified by legal necessity, he 1s under no obligation to inquire into the 
application of any surplus and 1s, therefore, not bound to make repayment of 
such surplus to the members of the family challenging the sale." 


And so 1t was held that as the vendce had made due enquiry as to the 
Rs 3,000 out of Rs 3,500, “the mere fact that after a long interval of tame 
the appellants have not been able to establish how the surplus of Rs 500 was 
apphed is not a sufficient ground in law for setting aside the sale " 


It must be remembered in considering Sri Krishnan Das’s casetta that Their 
Loidships were of the opinion that the father himself, the alienor, was insti- 
gating the litigation,’* and since the failure to prove the use to which Rs 500 
was put lay at his own door (and the father did not enter the witness-box), 
at would be inequitable to set aside the sale where there was a suspicion that, 
had he given evidence and been cross-examined, the mode of expenditure of 
the balance might have appeared, and the whole been found to be unexception- 
able This 1s one of the mstances where the facts exercise an influence upon, 
the mode whereby the decision 1s arrived at quite out of proportion to the role 
they play in the written judgment Nevertheless, the pmnciples stated are 
sound, though not best expressed for the enlightenment of Indian students, who 
cannot be expected to be experts in legal history, to which chapter this story 
really belongs Before explamung what this js all about we should glance at 
Niamat Rar v Din Dayal, where a very similarly-eomposed Board of the 
Privy Council held, following Sri Krishnan Das's case;!! that the manager of a 
family had authority to raise money for the carrying on of a business, as well 
as for the payment of its debts, and that the lender could not be expected to 
investigate whether the manager ought to raise money by mortgage or sale, or 
whether he ought not rather to close the business down. Here again, the 
evidence and attitude of the family and their manager were most unsatisfac- 
tory Their Lordships held that, even if the evidence were true, proof that 
the property had been sold for Rs 43,500 to satisfy pre-existing debts to the 
amount of Rs 38,000 would have been enough to support the sale without 
showing how the balance had been applied 14 


It ıs not surpmsing that these decisions did not always obtain their full 
weight in India It must be recollected, firstly that both were strongly ın- 
fluenced by the suspicion of dishonesty in the plaintiffs, with undue attempts 
to rely upon a mechanical proposition that 1f the alienor lacked justification for 
alienating, the alienation must be void; and secondly that these Privy Council 
decisions were given in 1926-27 by men who were very strongly conscious of 
the radical change that had taken place m the English law of trusts only a 
year or so before At that period there was an excess of enthusiasm, forem 
‘freedom’, that 1s to say for the new system, to which everyone in England is 
now accustomed, whereby the purchaser from a trustee is under no obligation 
to inspect the trust-deed, or to concern himself about the trustee’s motives for 
selling, any more than he is obliged to look to the expenditure of the considera- 
ton Prior to 1925 a very different situation had obtamed, upon which, in 
effect, Hunoomanpersaud’s casetta was built. At that time no one could purchase 
from a trustee with hope of obtaming a good title in equity unless he was a 
bona fide purchaser for value In ordei to qualify for such a deseniption, and. 
ee ee ee BN M 


It-a (1926) 52 ML] 720 LR. 534 14 79 ILR 4g All 149(P C ). 
12 LR 541A p 8: at (8) 

13 (1927) LR 54IA.211 52MLJ 729 29 BomLR 886 (P.C) 
14 LR 541A atrat 216 (PC). 
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so escape suits by the beneficiaries under the trust, he must inspect the trust- 
deed, and satisfy himself that the trustee was as a matter of fact and law 
entitled to make the alienation ın question Once he was satisfied, ‘upon proper 
legal advice, that the alienor was entitled to sell, he could give value, pay the 
market price, and obtain'a good title both in law and ım equity. It seems to 
have been the practice io take a bond from the trustee obliging the latter to 
spend the money in the manner authorised by the trust-deed, or otherwise to 
see to 1t that the breach of trust, if any, could not be laid at the purchaser’s 
own door. If he failed the beneficianes could follow the property not merely 
through his hands but also into the hands of any who had derived title from him. 
This state of affairs was hostile to the development of a free eireulation of pro- 
perty, rapid conversion of assets, and the expansion of a modern mdu&trial 
mation And therefore England abandoned it ın 1925 Meanwhile m India 
the principles had been applied to alienations by limited owners. One can 
understand why ıt was that about 1925 English Judges would view with dis- 
quiet attempts to bolt down property upon a specious, and probably- fraudulent 
plea that the limited owner (who for many purposes 1s likened to a trustee) had 
acted (whatever he said at the time) quite without authorisation and. un- 
justifiably, to the prejudice of innocent purchasers. 


Before explaming what the true legal position 1s I prefer to repeat the 
passages from Mayne to which Their Lordships m Madras refer with such 
approval, and which have moulded Their Lordships’ outlook and expiession in 
the judgment under review At page 468, paragraph 367, there appears a pass- 
age concerning the manager's powers , The words omitted below are not 
essential to the flow of the editor’s thought — 


«Where the necessity for a particular sale or mortgage is only partial, m. 
other words, where the money required to meet the necessary purposes 1s less 
than the amount sought to be raised by the sale or mortgage, the true question 
1s whether the sale itself is one which would be justified by legal necessity. 
But in a case where the circumstances only disclose a partial necessity, the sale 
wil however be valid only where the purchaser acts m good faith and after 
due enquiry and 1s able to show that the sale itself is justified by legal neces- 
sity though he is under no obligation to inquire into the application of any 
surplus ?? 

This dreadful muddle of ideas is reproduced m a passage more specifically 
bearing on our mstant problem. At page 809, paragraph 680 appear the follow- 
ing words .— 

“Where a purchaser from a Hindu widow acts in good faith and after 
due enquiry, and pays a fair price for the property sold, so that the sale itself 
is justified by legal necessity, he is under no obligation to inquire mto the 
application of the money paid by him, and 1s, therefore, not bound to make 
repfyment of such part of the price as 1s not proved to have been applied for 
purposes of necessity (§367) Where, owing to the ahenee's knowledge or 
defective inquiry or other circumstances, the sale is not justified by necessity 
but part of theeconsideration is advanced by him for a binding purpose, then 
the reversioner is entitled to have the alienation set aside on his paying the 
amount ”’ 

Basing their decision upon this statement of law, their Lordships in 
Madras held that the sale was not binding upon the reversioner because the 
father-vendee knew there was no necessity, and he had not acted bona fide. 
This was no doubt the correct outcome, but the reliance upon Mayne and the 
explanation of the law was erroneous, as will appear. 


The historieal steps in the story are' these: First it was thought that all 
hnmited owners at Hindu law were, “4s‘tegards their co-owners or reversionerg, 
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on the one hand, and strangei-puichaseis on the other, hke trustees They 
had no trust-deed, but instead of it there was the Hindu law, which everyone 
was ptesumed to know The burden of proof lay upon the alience to show that 
he was a bona fide purchaser for value if a suit was instituted against him by 
the beneficiaries, 1e the co-paicencis, the reversioner, the idol, ete If he 
could show that he had made sufficient bona fide enquiry into the justification 
for the transfer he was safe, even though he might have been deceived, and the 
facts did not exist which would suppoit the alienation Just as the English 
trustee might supply a forged  trust-deed, or obtain evidence of circumstances 
which did not in fact exist, the purchaser would be safe if he could show that 
he used due diligence and satisfied himself as a reasonable peison might as to 
the esituation He must go about this task without credulity, but not in 
the spirit of one who must have judicial proof for everything that 1s asserted 
The protection of the beneficiaries 1s not absolute Otherwise no one would 
lend money to & trustee 


Secondly, how can the purchaser prove that he made due enquiry? The 
best method is to show that he acquainted himself, independently of the vendor, 
with the facts If he leads evidence of the actual facts constituting the 
necessity showing that these were within his knowledge at the time, he 1s home. 
If he cannot do this he may prove that m fact the money was spent on neces- 
sity for this 1s evidence that the motive of the vendor was to spend upon 
necessity, and .hat therefore the alienation was in fact supported by necessity, 
and he may link this to his enquiiies at the time If he cannot show that he was 
aware of the facts, as they emerge in Court, or that the money was actually 
spent for necessity, he may still be protected 1f he ean prove that his enquizies 
were bona fide, exhaustive, and the most that a reasonable man could achieve 
in the circumstances He can prove that he was persuaded by documentary proof, 
by oral information, and by local enquiries, that there was a need for the money 
applied for, or that there was a need for the sale of the property It is thus quite 
intelligible that a case may arise where the sale was for Rs 5,000, but-that on 
examination of the facts ıt appears that there was a need only for Rs 4,000 and 
yet the purchaser may be protected if he proves that he made sufficient bona fide 
enquiries and was convinced that the course the vendor proposed to take was justi- 
fiable in the light of the Hindu law, and that he, as a prudent father of a family, 
for example, would do just the same were he m the vendor's shoes, or that the 
vendor's act was one which a reasonable responsible person could properly under- 
take The question of discrepancy, we see, 1s not approached directly here at all. 
The sale 1s one which the purchaser, after due enquiry, believes to be justified. If 
this 1s established no further investigation is allowed The defendant, and his 
successors in title, are clear and safe 2 

Thirdly, let us suppose that proof of sufficient bona fide enquiry is not 
fortheoming For example the vendee 1s closely connected with the ereditors, 
or 1s himself a cieditor, or he is ın a position to give the vendoi information*and™ 
he withholds it, or he exercises undue influence (as perhaps in our own Madras 
ease) Or let us suppose that he actually engineered the necessity itself Or 
he made enquiries not 1elated to the Hindu law As for example where he 
was told that the money was needed for carrying or starting a business the 
costs of which would not fall, under Hindu law, upon the coparceners or the 
reversioners Jn such a sorry position the purchaser must fall back upon the 
objective facts He must scrape together what information he can as to the 
actual needs at the tame, and he will naturally be most interested in the way 
the money was spent. He will allege that as a. matter of fact the money 
was needed, or must have been needed, for necessary purposes And in just 
such® cases the discrepancies will appear Out of Rs 10,000, say, he will be 
Able to prove that, though he did not make sufficient enquiry, and 1s not pro- 
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tected under the rule m Hunaomanpersaud’s case,*> the plaintiffs have no case 
because, say Rs 7,500 was spent on necessary purposes Now we must con- 
sider the effect of the discrepancy 


It is putting the cart before the horse to examine questions of necessity 
first, and due enquiry afterwards Only where due enquiry is exeluded may 
we come to the questions of discrepancies and the effect of partial justification 
Thus in our ease the father-vendee could not show sufficient bona fide enquiry, 
and an objective investigation revealed a large discrepancy, amounting to 
practically half of the consideration The proper course to follow is therefore 
as follows —If the purchaser 1s not protected by sufficient bona fide inquiry 
he may rely upon objective necessity Then arises the question whether the 
discrepancy is so large as to negatwe objective necessity for the transaftion. 
In Sr Krishnan Das’s case!9 the purchaser did not make suffoient bona fide 
enquiry, ın the sense that he made enquiry as to the 1tems amounting to Rs 3,000 
but not as to the balance of Rs 500 Had he made suffiaent enquiry as to 
the entire Rs 3,500 no question of the discrepancy would have arisen, even 
though he might not have been able to show that there was an objective pre- 
sent need for even an anna of those Rs 3,500, and still more even though he might 
not be able to show how they were spent The Privy Council, looking into the 
transaction as a whole, eame to the conclusion that in some eases, where we 
must turn to evidence of objective Justification in default of the purchaser’s 
equitable protection under Hunoomanpersaud’s case, it is permissible to con- 
clude that the ahenor must have been justified im ahenating for the larger 
sum, though the precise reason for requiring all of 1t cannot be established long, 
afterwards. Thus a sale for Rs 9,000 when the debts are not more than 


Rs 2,500 may well be Justified, whether because the propety could not be sold 


in portions, or because the opportunity of obtaining a sinall balance with which 


to attend to various family concerns, really outstanding or only hypothetical, 
may reasonably have attracted the alienor at the time This presumption, to 
which the Privy Council refer, has nothmg whatever to do with the honesty or 
otherwise of the purchaser We have already disposed of his attempt to pro- 
teet himself, and are assuming that he cannot do so To take a case of another 
type as illustration, where a manager alienates family lands for Rs. 20,000 with 
the expressed object of starting a ‘new business’, and the purchaser (who does 
not know his Hindu law) agrees, and subsequently the manager decides not 
to start the new business, but spends Rs 500 in paying binding debts, and 
keeps the balance in the bank, the Court will first find that the purchaser did 
not make sufficient bona fide enquiry and so did not qualify for the protection 
of Hunoomanpersaud’s case+> and secondly hold that the manager was not 
justified in making the alienation. The fact that some of the money was used 

or necessity raises a presumption that at the time of the sale the manager 


would have been justified ın spending that amount for that purpose It ıs a 
æ Partially justified alienation, but the discrepancy is so large that there is no 
presumption that the Rs 19 


900 were needed for family necessity, and the 
whole transaction will be set aside 


It is a sound rule of equity that the beneficiary shall not recover the assets 
and retain the benefit obtamed by their sale, and therefore the ahenation in, 
Such cases 1$ set aside on terms, namely that the successful plaintiff shall repay 


what he has gained, namely the amount actually spent for necessary purposes 
in which he 1s presumed to have participated 


To summarise the correct procedure — 





e 
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1 Has the ahenee made sufficient bona fide enquiry as to the existence 
of justifying necessity, whether such necessity exists or not? If he has, no 
ee question ean arise eyen though substantial sums cannot be accounted 

or i 


, 2. If his enquiry is not sufficient, or not bona fide, or there was no enquiry, 
is the gap between the amount of the consideration and the amount found as 
a fact to have been spent on necessary purposes so large as to raise the pre- 
sumption that the ‘transaction was not within the alienor’s powers at Hindu 
law? If ıt was so large the transaction 1s set aside If on the contrary the 
gap 1s small enough for a presumption to be raised that 1f we had adequate m- 
formation of the alienor’s motives and mtentions we should probably approve 
of Iss action with regard to the amount unaccounted for, the transaction will 
be upheld m its entirety 


3 If the transaction 1s set aside the successful plaintiff will repay to 
the person divested of the property that proportion, if any, of the considera- 
tion which was as a matter of fact apphed to necessary purposes 


It would be advantageous 1f the confusing and muddled propositions m the 
present edition of Mayne were corrected in the forthcoming edition Karuppw 
v Sellammal* ought not to stand in the way of this 


II i 
DISQUALIFIED COPARCENERS. 


Unlike the previous case, Venkatalakshmammal v ^ Balakrishnachari," is 
wrong not merely in dicta but also in iis decision It is an extraordinary 
example of msubordination, for the learned Judge, Ramaswami, J, declined, 
on what would appear to be very doubtful grounds, to follow the settled line 
of decisions ın his own High Court, including two excellent Full Bench rulings 
based upon a third Full Bench answer of the greatest utility and the highest 
esteem To make matters worse he actually declined to follow these Full 
Bench decisions upon the authority of a hasty and undigested protest made 
against them ın the current edition of Mayne This position, which must alarm 
any law-student, ought to be rectified as early as possible. 


One Pappachari died in 1928 (before the Hindu Inheritance (Removal of 
Disabilities) Act, 1928, came into force), leaving a widow, Swarnambal, and 
a son Puttuswami, who was a deaf mute and who died about 1948 He also 
left two daughters, and when Puttuswami died he left a widow and a daughter, 
In 1943 Swarnambal mortgaged the suit properties, but 1n 1950 the widow and 
and daughter of Puttuswami mortgaged the same properties to another person, 
Swarnambal sued for redemption, and the District Munsif, holding that Puttu- 
swami, being congenitally deaf and dumb, could not have inherited from 
Pappaehar held that Swarnambal was the proprietor and therefore entitled 
to mortgage, and therefore entitled to redeem. It was later established that 
the properties were the ancestral properties of Pappachari. 


We may now solve the problem without the aid of the learted Judge before 
turning to his judgment Since the properties were joint family property 
Puttuswami, though a deaf mute, survived to them on the death of his father, 
Pappachari A disqualified coparcener js disqualified from taking a share at 
partition, and, possibly, from alienating the share under the Mitakshara law 
as administered ın South India?8 But he is most certainly entitled to all the 





16 (1959) 1 MLJ 173. 
f; AIR 1960 Mad 270 
18. See the Patna case cited below 
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bérefore he takes by survivorship, and may 
r Since Puttuswami was the owner of the 


tuswamrs widow as his heiress, subject to those rights of maintenance, and a 
mortgage by her was valid, that is to say, if it was (as appears to be the case) 
for justified purposes The position 1s so clearly established in leading cases 
that we may dispose of ıt m a few lines. But the learned Judge proceeds in 
a different manner 


He first discusses the basis and reasons for disqualification under the old 
Hindu system, which still apples in the realm of the joint family subjeet to 
the statute of 1928 These passages are mnocuous, and not essential to the 
Judgment He then quotes verbatim an enormously long passage from 
Mayne's 11th edition starting at the final paragraph on p 718 and contimuing 
without a break until the end of para 605 on p 721, inserting however the 
footnote 1eferences as he goes along It ıs essential to notice what Mayne’s 
editors are attempting to say and then to evaluate the remarks ın the last para- 
graph erted First, we note that two-thirds of the citation is irrelevant and 
has no bearing, except of the most indirect character, upon the problem in 
hand Next we find that at pp 720-1 they correctly explain that, in reference 
to the after-born son of a disqualified heir there 1s an essential difference bet- 
ween an attempt to divest property which has passed by intestate succession, 
and an attempt to divest property by a lineal male heir, whose birth-right at 
Mitakshara law relates to the property of father, grandfather, and great-grand- 
father, so that in the latter case the ‘unobstructed’ right of the after-born issue 
of the disqualified eopareener entitled hım to all the rights of a coparcener 1m- 
cluding that of taking by survivorship This pomt of view, they say, was 
ignored in certain older Bombay cases, had been vindicated ın Madras, in. which 
view Allahabad, Bombay and Patna have followed Madras So far so good 
Here we have no after-born son, indeed no son of a disqualified eopareenei at 
all, but 1n so far as these correct decisions take note of the fact that a coparce- 
mer’s rights are only suspended so long as he 1s disqualified fiom taking a share, 
they are enlightening Then, obviously as an after-thought, or last-mimute 
insertion, the text has this passage at p 721 (cited by Ramaswami, J, at 
page 273, column (a) — 

‘In two Full Bench decisions the High Court of Madras has purported to 
extend the principle of these decisions In one case, 1t was held that a con- 
genital idiot has in law the status of a coparcener and that he could successfully 
impeach a bequest made by his father as the sole surviving coparcener in favour 
of his widow In the other ease the Full Bench decided that a congenitally 
deaf and dumb person 1s, n spite of his disqualification, entitled to take and 

njo} the whole estate when he becomes the sole surviving member of the family 
The correctnss of these decisions is somewhat open to question ' 


There the editors of Mayne leave the matter Such hasty disposal of two 
careful Full Berfch decisions ean hardly be a sufficient ground for refusing to 
follow them Ramaswami, J, mspected the cases referred to He distinguish- 
ed the later case on the ground that there was no question of Puttuswam: being 
the sole surviving member of the family, of the estate devolving on heirs out- 
side the family, or of escheat to the Crown (marginal considerations, in any 
ease); he distmguished the earlier case on the ground that ıt was authority 
‘only’ for the proposition that a congenital idiot has the status of a coparcener 
notwithstanding that he 1s excluded from the ‘enjoyment’ of his share, and 
that ıt merely followed Krishna v Sami5*, and he distinguished Krishnt v. 
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sam GA el nd th 307 dealt with the rights-of the sons of a disqualified 
esiste notwithstanding that they wexe born after the death 





of the grandfather. 

Ramaswami, J., then refers to several taxt-books on an aspect of the pro- 
blem which, while ıt does not affect the’ valdity of the Full Bench decisions, 
adds nothing to what 1s accepted by everybody as having been decided in 9 
Mad 64 He adds the piineiple that ‘‘the disqualification of a person dis- 
qualifies his widow and adopted son and even his other hei e the disquali- 
fied person has no jural existence and having s isc Aok iS UND, he can 


* 






transmit no right to his heirs’—a statement w 


to be accurate, ıs generally true so far as it ; ae, Du 
AR only. 


piesent ease Finally, he held that the widow 
GP Pire renes. ut, finca 


qualified member of the family when Pappae aÑ 

Puttuswamı took by survivorship, and if he wasg; 
transactions his guardian, appointed by the Co ( 
lun He theif held that Puttuswami was dead ın thé fw This is 
nonsense, with respect, for all the Full Bench decisions of Madras have shown 


that a disqualified coparcener retains valuable rights en hat when 
Swarnambal died ın 1952 the succession opened, and the ne r ppa- 
ehaii must take The son's widow could not be heir n e üu 


Women's Rights to Property Act, 1937, since she was widow of a disqualified 
person, though not disquahfied herself! Here ıs nonsense added to nonsense. 
In the first place Swarnambal never mherited fiom her husband in the pre- 
sence of a coparcener (ın 1928), secondly even if she had inherited, or if she 
took by adverse possession, and the descent must be traced from Pappachar, 
the statute must be enforced, and any disqualzfication of the son’s widow must 
be personally of the widow herself, 1e, if she had murdered Pappachari, or 
had been a congenital lunatie or idiot. Smee upon that (false) hypothesis 
she would be mheriting from Pappachari and not his son, Puttuswami, her 
deceased husband, she would not be claiming through the disqualified man at all. 


The learned Judge decided that the daughters of Pappachari were entitled to 
the property, subject to the i1ghts of maintenance of their brother’s widow and 
daughter To add msult to injury the latter were told that although they could 
have no right in the property because of Puttuswami’s disqualification (which 
was not true), they were bound to be supported by the heiress of the joint 
family property out of which they had all along been entitled to be maintained! 

As soon as 1t was determined that the property was joint family property, 
and so eopareenary propeity between Pappachari and Puttuswann, ıt was clear 
that Puttuswami, notwithstanding his disqualification must take it by sur- 
vivorship Mayne's editors did not understand the purpose of the Full Bench 
decisions, or the principle upon which they were based They imagined that 
they were an extension of the principle of the decisions which recognisg them 
birth-right of the son of a disqualified coparener, but this is not the case. As 
we shall see these Full Benches establish that the disqualified coparcener is a 
genuine coparcener, deprived, temporarily, of the mght to demand partition— 
and that 1s as far as 1v goes They somewhat incautiously use the word ‘enjoy- 
ment’ when they mean the nght to separate enjoyment, but we are not deceived 
by that Let us review, very briefly, these three cases, and some cases’ outside 
Madras that support this view of the law 

In Krishna v. Sami? a Bench of five Judges, whose judgment was given 
by the eminent Turner, C J., held, follówimg the Sarastati-Vilasa, that there 
are some disqualified eopaieeners who are capable of transmitting heritable 
blood and are ‘share-takers’ though not at the time share-enjoyers. This diffi- 
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ult, expression is later explained ? Such coparceners are entitled to aequire 
a share by birth, and enjoy itin every way as coparceners, but they do not 
take a share at a partition, and therefore no fractional share ean pass to their 
heirs. A son born to a disqualified  eopareener is therefore not disqualified 
from taking a birth-right merely because his father could not take a share, 
and the position 1s not altered merely because he is born after his grandfather’s 
death. An estate once vested 1n a man who cannot take a separate share can- 
not be divested by the death of his own ancestor This essential step forward 
enables us to be sure that a disqualified coparcener’s nghts cannot be over- 
looked, nor can the joint family property be disposed of to his prejudice. 

As one result of this decision 1t was decided in Muthuswama Gurukkal v. 
Meenammal,21 of which the editors of Mayne expressly approve, and whichehas 
been followedin other High Courts, that a disqualified coparcener may take 
the whole property by survivorship This case, which has stood since 1920, 
is not discussed by Ramaswami, J, though ıt could hardly be distinguished in 
the ways ın which the learned Judge purports to distinguish the Full Bench 
decisions. 

We come to the first Full Bench decision disapproved by editors of Mayne. 
In Amrthammal v Vallhmayil Ammal? Sir Lionel Leach, C J, Krishnaswami 
Ayyangar and Somayya, JJ, dealt with the case of the congenital idiot, whose 
father bequeathed the family property to his widow during the life-time of 
this only son After the death of the testator the idiot son, whose claims had 
been overlooked, begot two sons. The applieabihty of 9 Mad 64 to the case 
is evident That ease was carefully reconsidered, and held to be binding and 
correct The learned Chief’ Justice said that “the affliction (ce the disquali- 
fication) merely prevents his enjoyment of the 11ght while the affliction lasts". 
In his view, with which Krishnaswami Ayyangar, J, concurred, the position, 
of the disqualified coparcener was like that of the yunior members of a joint 
family which owned an impartible estate The Privy Council case of the Com- 
missioner of Income-taz v Krishna Kishore? had at length made ıt clear that 
the imparüble estate 1s a joint family asset (unless it ıs self-aequired) and 
that the members of the family have rights ın it, but not of partitilon—as we 
know well now the right to take an impartible estate by survivorship subsists, 
even though there ıs no question of the ‘survivor’ demanding a partition The 
analogy is striking, and the Chief Justice brought it ın to explain what was, 
im the Full Bench’s opinion, the effect of a disqualification of a coparcener. 
Somayya, J, said something more significant He explamed in detail that 
the relevant paragraphs in the Sarasvati-vilasa ın Foulkes’ edition (Ss 148, 
149) leave no doubt ın the mind but that the disqualified man ıs an owner of 
3 share which he cannot realise by partition? The word ‘not’ had dropped 


eal 





20 See below, reference to the Sarasvatt-vilaea 
a 21: AIR 1920 Mad 652 ILR 43 Mad 464 38 MLJ 291 

#2 AIR 1942 Mad 693 ILR (1942) Mad 807 (1942) 2 MLJ. 292 (F.B.) 

23 LR 681A 155 AIR 1941 PC 120, ILR (1942) Lah 1, (1942 2 MLJ 972 (P.C..). 

24  Pratapa-rudra says, Jatyandha-badhrav it: dwwtvoktya tayor amso asty eva, kim tv amsa-yuktav ap- 
poshyau vwaha samskara) sadbhavat tatha sabda prayogena pangvadayh viwaha-samskararhas ced amsa-harah posht 
yas catı rahasyam The point ıs that although Manu says these have no shares, they do indeed own a 
share, if they are marriageable (as will normally be the case ın his view), but must be cared for (and 
will therefore not be entitled to institute a partition) By contrast (on the one hand) the flba and 
pattta do not own an interest, and must be cared for by the herr of the last coparcener (this 1s precisely 
what was decided should happen in our instant case but the disqualified man was not either of these 
categories—he was not a kliba, and the patita has of course disappeared from view since 1850 more- 
over the Anglo-Hindu law does not appear to have retamed the distmction between Pratapa-rudra’s 
first category and his second) , and also by contrast (on the other hand) the lunatic and 1d10t who may 
not be fit to marry are entitled to maintenance alone, and have no interest as such 1n the property, 
much less a right to a share at partition The Anglo-Hindu law has taken the view that Pratapa- 
rudra’s middle position, that of the blind, deaf, lame, and so on, 1s typical for all disqualified persons, 
who therefore are entitled (since 1928) to the Mitakshara undivided interest, but not to institute a 
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out by accident ın Foulkes’ translation, but that was a detail so far as the pre- 
sent problem was concerned We note that, the words of Pratapa-rudra 
translated imto modern Anglo-Hindu language mean only this, that the dıs- 
qualified man ıs eopareener, and may take by survivorship. Ramaswami, J, 
in following the doubts of the editors of Mayne appears to have flouted the 
opinion of Pratapa-rudrá, which is no less serious a manner than his frurtless 
attempts to distinguish the Full Bench eases 


In Kesava Pandithan v  Govindan?* one Muniyan had been deaf and dumb 
from birth Huis brother died, and he had subsequently alienated the family 
property The decision in Muthuswam’s case? was noted with approval. It 
was observed that the Full Bench ease of Pudiava Nadar v Pavanasa Nadar” 
was wrong It contained some perverse remarks and was out of step with 9 
Mad 64 Amuirthammal’s case? was specifically relied upon The Chief Justice, 
Leach, and Lakshmana Rao and Rajamannar, JJ , had no difficulty in holding 
that a disqualified coparcener ean be a sole surviving eopareener, ean thus own 
entire Joint family property subject to the rights of dependants, ete, and be- 
comes a fresh stock of descent so that the property passes to his heirs. This 
exactly eoveis our instant problem They notice, moreover, that the correct 
Muthuswami v Meenammal?® (as Mayne's editors themselves note) was followed. 
and approved by Bombay ın Vithaldas Govindram v. Vadilal,?® by Allahabad in 
Moolchand v Mt Chahta,” and by Patna m Mt Dira; Kuar v Rikheswar *° 

To complete the record of authority we should glance at the case of 
Deonath Sahay v Lekha Singh ® As Kesava Pandithan’s case, was decided 
by a Full Bench in which Rajyamannar, J, participated, Rajamannar who 
subsequently became not only Chief Justice of Madras but a highly respected 
authority in Hindu Law matters, so in Deonathk which is not absolutely im. 
agieement with it the then Chief Justice, Fazl Ah, participated, a Judge, sub- 
sequently, of the Supreme Court The judgment, given by Ray, J, could not 
be called a learned judgment, ut it broaches the question whether a congenital- 
ly disqualified coparcener can convey his right to a stranger The bench was 
satisfied that a disqualified coparcener 1s a copaicener, and ean transmit interest 
in the joint family property to his descendants and even (1f he becomes sole 
surviving eopareener) to his heir, but it did not follow that he could transfer 
«nier vivos a share which he could not himself partition. This remams a moot 
point, but ıt may well be nght ‘The ahenation by a eopareener of his un- 
divided interest 1s not in any case allowed in Northern India, and the involun- 
tary alienation of his interest, as for example on an insolveney, would presume 
the possibility of his share being severed Whether this is absolutely impos- 
sible will have to be left for further discussion, 1t being beyond the scope of 
our present question - 


It remains that the full current of authority, and the prineiple of the law 
itself, are 'agamst — Venkatalakshammal v Balakrishnacha 1,2" which cannot 
with respect, be viewed otherwise than as an unfortunate aberration. -_ œ 

III 
INHERITANCE BY OR FROM ILLEGITIMATES 

The diseussion of State of Madras v Ramanatha Rao* involves me in 
acute embarrassment The reader wil have sympathy for the Court, the 
ee (NEU Del ru DW spi NUN 


25. AIR 1946 Mad 287 ILR (1946) Mad $2 (1946) 1 M L J. 259 (F.B.). 
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parties, and for the unfortunate commentato: who is caught in the maze of 
the authorities of the Hindu law I am committed to the view that re- 
lations, and that, to put ıt shortly, there were strictly speaking no illegi- 
timate children of women at pure Hindu law, and that a different view, an 
importation from the West, was not so firmly established in India that we 
could not overrule 1t** In this ease that contention received considerable and 
weighty support I am entirely satisfied with the outcome But the reason- 
ing and handling of authorities was so insufficient that the case, instead of 
being a valuable authority for the point of view I have long contended for, 
becomes a grave embarrassment It 1s so weak that ıt can hardly stand on its 
legs And this 1s the case though Rajamannar, C J, was one of the bench. I 
cannot understand how, when so eminent a Judge, so experienced in mafters 
of Hindu law, was able to dispose of this very tricky and confused matter, he 
allowed his colleague, Basheer Ahmed Sayeed, J, a Muslim with (as yet) no 
vely established reputation in Hindu law matters, to delnver the judgment of 
both of them The result was a judgment which 1s not merely an embarrass- 
ment to students, but a potential source of anxiety throughout India, for where 
Madras leads others would naturally be inelmned to follow, if they could A 
right decision for wrong reasons 1s always a problem, though no doubt very 
handy fo: practitioners 


The learned Judge seems to have become a little confused as to the rela- 
tionships of the persons in the family under consideration, so ıt is necessary 
io make it clear who was who One Jagannathan died in 1945 leaving no 
widow or child He was himself the illegitimate son of one Singaravelu by 
his concubine, Dhanabagyam, oherwise (to use the honorific forms agected by 
this caste) Dhanabagyathamma! Ramanatha Rao was Dhanabagyam's 
mother’s mother’s daughter's son, and he and lus brother were the nearest 
blood relations of thé propositus He performed the obsequies and took 
possession of the properties All the links between Ramanatha Rao and Jagan- 
nathan were legitimate except for the relationship between Jagannathan’s 
mother, Dhanabagyam, and Jagannathan Ramanatha (and his brother) claim- 
ed to be intestate heirs of Jagannathan as matribandhus, 1 e , collaterals related 
within five degrees of a common ancestor, connected through the propositus?” 
mother and related to him as cognates This claim would obviously be sound 
if illegitimate persons could inherit fram, and could be inherited from' by, colla- 
terals other than descendants of the same mother And there ıs powerful 
authority for the view that this cannot be 


Accordingly the Madras Government escheated the properties after 
making enquiries into the family tree Government also sold immovable pro- 
perty belonging to the propositus’ estate Immovable property was sold by 
auction for satisfaction of Jagannathan’s creditors. The case for the Govern- 

exnent was that Jagannathan having been illegitimate neither his paternal nor 
his maternal relations could mherit his estate In the Court below the Gov- 
ernment lost, and preferred this appeal’ Their Lordships held that the link 
of blood relationship from the propositus to the claimants, Ramanthan Rao 
and his brother,*was establshed They correctly, with respect, asserted that 
it ıs the State Government's task to prove that the propositus died without 
heirs before 1t commenced escheat proceedings The Government then denied. 
that the relationship was heritable On the the authorities this would 
certainly seem to be the case, though regrettable and not im accordance with 
the spirit and traditions of the Hindu law There was some mept pleading in 








“Inheritance by, from and through illegitimates at Hindu Law,” (1955) 57 Bom L R. 1-22; 
25-39 , “ More about illegitimacy "ibd, 89-98;and now “‘Illegitimates a test for Medern 
Hindu family ”, (1961) 81 J Am.Or Sec, 251-261 
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that confusion existed as to the nature of the claim of Ramanatha Rao. he 
was a claimant through the propositus’ mother and therefore authorities regard- 
ang an illegitimate child’s claims on or through his father were irrelevant Then 
it was wged that Mayne's proposition was correct (11th edn, p 677).— 


‘The rules of inheritance ielating to sapmdas, samanodakas and ban- 
dhus are based upon marriage and legitimate descent The illegitimate son 
of a Sudra 1s the only exception and his nights are also restricted "' 


One might properly add that there have been exeeptions in the cases of 
devadass families; and that rules which derive from the custom and necessary 
constitution of the devadas: family are by no means prima facie applicable to 
normal Hindu families unless it be shown that there 1s à common substratum 
of Hindu law upon which we ean rely. 


The learned Judge said — 


“If Jagannathan was the son of Dhanabhagyam, the exclusively kept 
concubine of Singaravelu, there could be no question of any wWlegitimate descent 
between Dhanabhagyam and her son Jagannathan "' 


It is an admirable, and jurispiudentially satisfying statement that a mother 
cannot have an illegitimate child so far as the relationship between herself and 
her child is concerned, but it ıs a novelty for the Anglo-Hindu law, and cer- 
tainly not beyond question No authority was cited for this desirable, but 
otherwise doubtful proposition He continues, “Though Jagannathan might 
have been the illegitimate son of Singaravelu, still it cannot by any means be 
contended that Jagannathan was not the son of Dhanabagyam’’ Excellent! 
But since when has such a positive, objective test been the guide, at Anglo- 
Hindu law, foi , heritable relationship? It seems that Modern Hindu Law 
knows such a rule,*5 but the Anglo-Hindu law has never equated the illegiti- 
mate children of à Hindu woman with her legitimate children, and that 1s sure- 
ly the perfect test Where a legitimate son competed with an illegitimate 
daughter the son was allowed to exclude the daughter ** Wrongly, perhaps 
but that is the Hindu law so fai as the books are concerned Again, when an 
illegitimate child competed with a spouse, the spouse was allowed to exclude 
the ehild?? Abommable, but there we are We cannot ignore these cases with 
any hope that our decision will be followed 1n future they must be distinguished 
or found to be wrong—ignoilng them ıs no solution The learned Judge 
emphasises that since relationship ıs through the mother the arguments direct- 
ed to the incapacity of the illegitimate child so far as his father’s family are 
concerned are misleading Here, no doubt, he was correct, but does that take 
us all the way? Those arguments may be musdirected, but there are others 
no less persuasive, as we have seen He seems to have been somewhat alarmed 
at the arguments based upon the ease-law, for he comments 


‘If this contention were to be accepted, then the rights of all mathrüban- 
dhus to succeed to the properties left by the last holder will have to be scrap- 
ped out of the Hindu law of Inheritance ”’ 

This ıs very strong language He then refers to Viswdnatha Mudah v. 
Doraswam ** which was a devadas: case (as he himself admits), as so not 
pruna fate applicable The very concept of legitimacy would seem to have 
no place ın a family founded upon the practice of prostitution In a long cita- 








35 Hindu Succession Act, 1956,s 3 (1) ()) 
36 Meenakshi: v. Muniand: Panckkan, (1914) ILR 38 Mad 1144 27MLJ 353 
37 Jagannath Raghunath v. Narayan, (1910) [LR 34 Bom 553, 12BomLR 545 A different 


line, admittedly, ıs taken, in Yedttha Venkanna v Nakka Narayanamma, (1953) 2 M Ly 652 AIR, 
1954 Mad 136 (below) 


^. 38 AIR 1926 Mad 289 ILR 48 Mad. 944 49 MLJ 684 
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iion he shows how their Lordships regarded Hindu law as the fundamental 
personal law of the devadasis This was correct, for the personal law 1s the 
residual law where customs fail m a situation where prema facie customs would 
prevail. But the case did not (indeed, could not) decide that in non-devadast 
families the requirement of legitimacy is not present when the claim 1s by & 
collateral of the propositus  Jagarnath Gare v Sher Bahadur Swgh3? which 
was next cited, 1s irrelevant, since 1t deals with a monther’s right to inherit from 
her own son But upon tt the learned Judge seems to have based (see below) 
the astonishing proposition that since Jagannathan was heritably related to his 
mother, and since his mother, Dhanabagyam, was related by legitimate blood 
relationship to the claimants, there must have been a heritable claim by the 
claimants from Jagannathan, on the principle (1t would seem) that if Mama 
ean walk to Bombay and Sita can fly from Bombay to Madras, Rama can walk 
to Madras Itis by no means a case of A=B, B=C, and therefore A=C. 


At this eritical stage counsel for the Government cited several cases which 
mil:tated against the Court's view of the claim of Ramanatha Rao. They were 
Venkata Veeraraghavayya v Sremvasa Rao? Veeranna v Satyam, | Kadu 
Ganaji v Shankerrao,*? Pandurang Ganpatrao v. Admmistrator of Bombay," 
Chellamma v. Subbarao,** and Venkanna v N arayanamma,* Venkata s case? 
was admittedly not precisely relevant, and their Lordships were understandably 
not impressed by it. Veeranna's case*! held that an illegitimate son of a 
daughter would not be a daughter’s son at Hindu law. Their Lordships com- 
ment, “ this decision is not of any great relevancy to the question to be 
decided ın the present case’’ How? ‘The decision (right or wrong) that a 
woman's son 1s not her son for heritable purposes when the claim is not from 
her but from her ascendants 1s precisely m point. There is a reciprocity in. 
Hindu law, indeed. in many, 1f not most systems If A can mmherit from B, B 
can inherit from A If A cannot, then B cannot. The principle in Veeranna’s 
case*! regrettable, and Parliament seems to have departed from it; but it cannot 
be brushed aside as ‘not of any great relevancy’ Nex follows a very strange pas- 
sage Pandurang’s case* was cited Their Lordships say — 


«at was decided that under the Hindu law, collaterals to the mother 
are entitled to succeed to her illegitimate daughters. The ease before us is 
not however of a collateral of the mother seeking to succeed to her illegitimate 
daughters In the present case on the death of Dhanabagyathammal her 
mother’s mother succeeded to her estate and on her death her sister and in 
turn her sister’s son would be entitled to succeed to the estate left by her As 
already observed this is a case of succession being claimed bya mathrubandhu 
end provision 18 specifically made in Hindu law recognising the claims of 


mathrubandhus.. . . "' 


™ «he middle sentence 1s meomprehensible, and ıs probably incorrectly 

‘transcribed What the learned Judge probably meant to say has been 1ndi- 

cated above But for all that, Pandurang's case? which I have criticised at 

length elsewhere,# 1s a definite authority against the lime their Lordships were 

taking, 1s precisely ın point, cannot be distinguished on any intelligible ground, 
EEE eer eee 


39 39 AIR 1935 All 329 ILR 57All 85 
40. AIR. 1945 Mad 231 (1945) 1 ML J. 288 
41 ALR 1948 Mad 10 * (1947) 1 MLJ 301 
42. AIR 1955 Nag 84 ILR (1955) Nag 467 
43 AIR 1953 Bom 127 ILR (1953) Bom 435 
-e 44. ALR. 1953 Mad 571 ILR (1953) Mad 741 (1953) 1 ML] 358 : 
45 AIR 1954 Mad 196 ILR (1953) Mad 1235 (1953) 2 MLJ 652 


46 57 BomLR (J ) 32 and following 
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and is the Jaw for Maharashtra and Gujarat What are those High Courts 
going to make of this decision m State of Madras v Ramanatha Rao} I am 
afraid they will simply pass ıt over as not only not binding upon them but also 
as not of persuasive authority 


Their Lordships then turn to Chellamma’s case“ This was a devadasi 
case, and their Lordships naturally find ıt not very helpful to them. They} 
turn to Sadu Ganajr,® where the illegitimate son of a daughter was held, 
ultimately, not to be entitled to mhet the stridhanam property of his mother’s 
mother This was a case ranking a forfior, with ours. If A cannot inherit 
from his mother’s mother, then his mother’s mother cannot inherit from A; 
if his mother's mother cannot mherit from A, a fortior: his mother’s mother’s 
daughter’s son cannot inherit from A. Thus Sadu Ganajw* deplorable case as 
it 15, cannot be ignored in our problem. Yet their Lordships incredibly say, 
"We do not think that the facts of this ease are ad idem to the facts of the 
present case Even this decision has no application to the point that 1s now 
under discussior.’’ 


Then they pass to what we have seen is the real test question for their 
astounding proposition that Anglo-Hindu law knows no ilegrtimate children, 
of woman Much as we welcome the devtlopment in that direction in the 
Hindu Cide we had giave fears about it in the Anglo-Himdu law The 
matte. arose in Venkanna v Narayanamma 99 "There the competition was 
between the illegitimate daughter of a woman and her husband/s brother The 
Court found for the daughter, but went on to say that if there had been a 
competition between an illegitimate daughter and a legitimate daughter the two 
would have taken equally "= They approved Angammal v. Venkata Reddi’? 
where illegitimate daughters were held entitled to inherit from their mother's 
mother But even so that was only dietum, though their Lordships in our 
ease found ıt made what they called ‘‘the nearest approach to the facts of the 
present ease." 


One of the more strange features of the judgment 1s the reference to an 
opinion of Sri K V. Venkatasubramania Iyer. In the report of the case 
punted in All-India Reporter we find that counsel who appeared were the 
Government Pleased and V. Ramaswami for the appellant, and T. S Kuppu- 
Swami Iyer for the respondents. Quite how Sri K V Venkatasubramania) 
Iyer came to cite a text of Satatapa** to the Court 1s not clear, but 1f he was 

“a. 6 ML 
ATE pe Mad 57 ILR (1953) Mad 741 (1:953) 1 MLJ 358 
48. AIR, 1955 Nag 84 ILR (1955) Nag. 467 


The decision of the Court below was sound, that of the final appellate Court unsound (see o 


57 Bem LR (J) 89 and following) but it, together with Pandurang’s case (cited above) will serve as 
authorities for Maharashtra and Gujarat until the Supreme Court undertakes a thorough survey of the 
problem. 

50. AIR 1954 Mad 136 ILR. (1953) Mad. 1235 (1953)2 MLJ 652 o 


51 This has never been decided, though ıt has been decided that an illegitimate daughter will 
exclude an illegitimate son (Wamburt Subbayya v C Chandrayya, (1941) 2M L J 442 AIR 1941 Mad. 
811) and that an illegitimate son and an illegitimate daughter should share equally (Sudarshan Singh v. 
Suresh, AIR 1960 Pat 45 dissenting from Nambur: and Venkanna and ignoring Dattatraya v Matha, 
(1933) 35 Bom.L.R 1191. LL R. 58 Bom 119) 

52 (1902) I L.R. 26 Mad. 509. "This is very curious Their Lordships feel thatit was not 
sufficiently considered in later cases Nevertheless ıt remains a fact that ıt was regarded as no authority 
(mghtly or wrongly) in Meenaksht v Murugayya, (1940) i MLJ 288 ILR., (1940) Mad 739 
AIR 1940 Mad 463, andalso in Gangamma v Veerappa, (1947) 26 Mys L J 50, which followed 
Meenakshi 

53 Expressly denied to be the case, as ıt happens by Leach, C J , 1n. Meenakshi v. Murugayya 
(cited in. last note). 

54. Thi must be the text cited by the Mitakshara as a definition of bandhus. It is assigned to 
Vriddh’-Sastatapa by Balam-bhatta It appears at Colebrooke’s translation of the Mitakshara passage 
at II, vi, 1 , and m the Wai Dharmakosa, Vyavahara-karda, p. 1528-9. It throws no hght on whether 
taeeheritable links must be legitimate. 
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instructed by a party he must have appeared for the respondents, since the 
text 1s not ‘particularly helpful to the appellants, and we ate told that the 
iespondents submitted many decisions and eommentaries Most, unfortunately, 
when he cited the text for the pioposition that a mother’s mother's sister’s son 
1s entitled to succeed to the estate left by a male, the Court referred to it as & 
text relating to a succession to a female, 


Thus, whether or not we are favourably disposed to the succession of col- 
laterals through females whose children are illegitimate, we cannot accept State 
of Madras as a-genuine contribution to the solution to the problem 


IV 
MAINTENANCE OF CONVERTS . 


Foreign observers are beginning to comment that when a Muslim or Chris- 
tian 1s converted Hinduism the Courts strive to accommodate him, and simi- 
larly when a former Hindu relapses into Himduism, but when, on the contrary, 
a Hindu is received into another religion the Court leans against any claims 
he may make, and decd the same policy 1s evident all through the Hindu 
Code When people are converted to Hinduism their rights are preserved to 
them, when they are converted from Hinduism many rights are taken away, 
from them and no one has looked to see whether the general law wil make up 
to them for the loss And this too in face of the Caste Disabilities Removal 
Act, 1850 If he ıs converted away from Hinduism he 1s a fool, and unpatrio- 
tac, and ought to take the consequences this seems to the foreign observer to 
be the attitude, for which no excuse appears in the post-Independenee period, 
uf 1b ever had any excuse A case which does nothing to 1emove this feeling 18 
Sundarambal v Suppiah® ‘There a Ihndu girl sued for maintenance from 
90 December 1948 to 20 September 1958 Nothing ıs said about her conduet, 
but ıt would seem that it was not argued that she had forfeited her mght to 
be maintained by her parent, and indeed she was prima facie entitled to be 
maintamed however much she may have disappointed her parent by her be- 
haviour On the lst June 1956 she was converted to Christianity On the 
21 December 1956 the Hindu Adoptions and Maintenance Act eame mto force 
On the 7 July 1957 she married a Christian husband Nothing 1s said about 
the behaviour or means of this husband, and the case must have been that 
notwithstanding her marriage she could not obtain maintenance and that on, 
that account her parent was still hable to maintain her, hence her claim up to 
1958, and for future maintenance 


- Veeraswamı, J , held that she was not only disentitled to maintenance after 
.21 December 1956, because the Act ın terms excludes non-Hindus from its 
purview,* and abolishes the Anglo-Hindu law in matters for which it makes 
provision, but she was also precluded from obtaiming past maintenance, up to 
"» 91e December 1956 by reason of her conversion to Christianity This last can- 
not be correct, and we must examine his reasons for this opinion 


There is not a single decision cited im the judgment, which 1s very short 
But ıt bristles ith dicta, some of them of very doubtful validity 


The learned Judge proceeds upon these arguments, the Anglo-Hindu law 
is abolished , the right to maintenance 1s merely personal and cannot be assign- 
ed or mherrted, as xt cannot survive the person in whose favour it exists so 1t 
eannot survive a conversion, a daughter after her marriage cannot sue for past 
maintenance, this is a personal right depending upon the personal law, and, 


rr rei era e A MISI qui rrr RUMOR UTRUM 


55 (1961) 1M L J. 237: AIR. 1961 Mad 323 
56 Hindu Adoptions and Maintenance Act, 1956, s. 24. 


57. S9 4 s 
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when the latter is changed the former must disappear Let us take these pomis 
in turn 


It 1s true that the Hindu Adoptions and Maintenanee Act, 1956 abolishes 
the Anglo-Hindu law with regard to matters for which ıt makes provision But 
1t Is a cardinal canon of construction that a statute shall not be construed to 
take away rights unless this 1s 11s express intention or such an intention must 
necessarily be derived from its words In fact the Act provides for the future 
It 18 not retrospective, as has been held ın several cases of importance 98 Right: 
that accrued before the Act have repeatedly been recognised and given effect 
to, the ease of the concubine being perhaps the most celebrated 59? Her rights 
agaist separate property after the coming into force of the Act were held to 
have been eut off, but her mghts up to the coming into foree of the Act were 
held valid, and these could be satisfied by suit In the chapter relating to the 
obligation of a parent to support his or her child the Act ıs prospective 
There 1s not tbe slightest suggestion that the old law 1s abrogated retrospec- 
tively 


The right to be maintained is indeed personal So long as 1t has not been 
erystallzed by a decree 1t cannot be assigned or inherited This is true But 
it 1s ineorreet to say that it is not vested Every day 1t accrues,“ and the 
right to maintenance, unless forfeited, 1s a ervil right of property like any 
other One ean sue to be maintained in future and one ean, within the rele- 
vant period of limitation, sue for past maintenance The "latter may be 
decreed at a reduced rate if the Court believes that the plaintiff has been guilty 
of undue delay or has acted unfairly, or ıt would be a hardship for the defen- 
dantt to be forced to pay past maimtenance at the same rate as future mam- 
tenance ?? Though, then, ıt ıs a personal right, it ıs a right which may be 
secured by suit, ıt 1s a legal] night, and a night of property 


The right to be maintained does not survive the person, and therefore it 
4s alleged that ıt 1s not a vested right This is a misuse of words Where the 
night has not been erystallised, naturally there 1s nothing which can pass by 
sueeession, and a deeree for future maintenance 1s naturally vacated by the 
dependant's death ‘The suggestion that ıt cannot survive a conversion 1s un- 
supported by authority ‘The Caste Disabilities Removal Act, 1850, which 
operates as much to protect Chiistians being converted to Hinduism as vice 
versa, distinctly maintains the nght of the converted person to inherit or to 
enjoy property, and the words used are strong enough to cover claims for mam- 
tenance: ae 


‘So much of any law or usage now 1n force as inflicts on any person 
forfeiture of nights or property, or may be held in any way to impair or affect 
any right of mheritance, by reason of his or her renouncing any reli- g 
gion shall cease to be enforced as law d as 


— 











58 Mukta Barv Kamalaksha, AIR 1960 Mys 182 , Tikaram v Narayagsingh, AIR. 1958 
MP 291 See next note 

59 Ammuredd: Ramamoorthy v A Sttharamamma, (1960) 2 An WR. 352 AIR 1961 A P. 
131 (F B ) a case having some points of similarity with the present The Act did not abridge rights 
acquired prior to the Act 

60 S 20 (2) 

Gr See Venkatasubba Nacken v Duraiswami, A IR 1955 N U G (Mad ) 3178 (Rajamannar,C J ), 
Rajamma v Varadarajulu Chetti, ATR 1957 Mad 198 , Munwandi Gounder v Bommayammal, AIR 1956 
Mad 578, S Sankranarayana Iyer (cited below) 

63 S Sankaranarayana Iyer v Lakshmi: Ammal, (1960) 1 ML] 215 AIR _ 1960 Mad 294 
The leading case ıs Ekradeshwart v Homeshwar, LR 561A 182 57MLJ 50 AIR 1929 P C. 
128 See also Mavy Kany v Shushila Chhaganlal, AIR 1955 Sau 45 , Chundru Venkanna v Chundru 
"Salyanarayanamma, (1956) AnWR 694 AIR 1957 AnP 652 
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“Rights” is a wide word, and has been held judicially to inelude even the 
right of guardianship A wife who 1s converted to another religion 1s not 
divorced from her husband by virtue only of her conversion ? Since she will 
not continue to reside in the same house with her husband she will be entitled 
to sue him for maintenance, and this situation has long been recognised by the 
Courts Therefore conversion to another religion does not ipso facto destroy 
the right to maintenance under the Anglo-Hindu law, that 1s to say prior to 
21st December 1956 in India 


Ys it true that a daughter after her marriage cannot sue for past main- 
tenance? Where has this been decided? My impression was quite the reverse 
Indeed it has been decided that even though it has been proved that the depen- 
dant had actually been maintamed by her parents during the period in ques- 
tion she was entitled to past maintenance at exactly the same rate as if she 
had had no support at all 5* On the same principle the daughter, whose 
necessities may have been relieved by her prospective husbands parents, may 
sue from their house for past maintenance, and indeed future maintenance, 
from her father, but as soon as she marries the claim for future maintenance 
drops, even if her husband is destitute or cannot practicably be forced to 
maintain her*—not so her claim for past maintenanee The right accrued to 
her day by day how ean it be cancelled by her marriage! 


Finally it is alleged that when the personal law changes the rights 
established by the personal law must change too That is true for this pur- 
pose under the Act of 1956 But the position was otherwise before% The 
father is still a Hindu, and until the Act came into force he would be hable to 
maintain his daughter even if she became a Christian The Act of 1850 was 
intended to prevent people’s being flung off for their conversion, and it suc- 
ceeded Rights to maintenance are not independent of the duty to maintain 
As long as he is hable to mamtain her she can sue him, it is only when his 
liability ceases that she ceases to be entitled Thus in this ease the father was 
liable to maintam his daughter, notwithstanding her eonversion, until the pass- 
ing of the Act of 1956 


After the Act came into force the position is this, that the dependant 
who wishes to be converted to another religion must be prepared to relinguish 
his status as a dependant For the transttional cases ıt 1s submitted that 
Sundarambal v Suppiah* is no authority whatever for the proposition that 


a converted dependant loses the right to sue after conversion for past mainte- 
nanee 


» V. 
Hinpu WomeEN’s Ricuts To PROPERTY ACT 


4» Ihis puzzling Act still teases us In Mameka v Arunachala®? Jagadisan, 
J, laid down that when a Mitakshara coparcener, who was sole coparcener, 
died his interest could not be taken by survivorship by the widow of his pre- 





e 

63 See In the matter of Ram Kumar, (1801) IL R. 18 Cal 264, Thapita Peter v. Thapia 
Lakshmi, (1894) ILR 17 Mad 235, Subbaraya v Ramaswami, (1900) ILR 23 Mad 171 

64 See Kandaswam: v Angammal, (1961) 1 MLJ 18 (1950) MLJ (Crl) 839 AIR 1960 
Mad 348 

65 Because of the terms of S 20 (3) A married daughter whose husband ıs quite unable to 
maintam her has no claim for maintenance against her parents, or her parents’ heirs, for shall fall 
between two stools 

66 A father did not cease to be able to give his son ın adoption by becoming a Muslim , a mother 


could still be the guardian of her child though she had been converted The position with regerd to 
tights of property 1s much the same now as ıt was 


67. (1961) 1 MLJ. 237 AIR 1961 Mad 323 oon, 
68. (1961) 2 MLJ 483 IL,R (1961) Mad, r016 A,LR 1962 Mad rog. 
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deceased undivided brother This astonishing decision was supported by the 
new doctrine that as she was not a coparcener she did not have the mght of 
survivorship which only a eopareener had, hence the undivided interest went 
by succession to the coparcener’s sister A review of the leading cases, includ- 
ing those of the Madras High Court, led to the dictum that they were either 
not quite relevant, or not binding upon the learned Judge for another reason, 
and the only decision upon which reliance could be placed was the eccentric 
and almost certainly wrong decision of the Orissa High Court, Keluni v Jaga- 
bandhu,” which no other High Court hkes and which appeals only im Orissa 
because, apparently, of the somewhat peculiar view taken by that High Court 
of the nature of the interest taken under the Act by a coparcener’s widow 


To fly m the face of the united decisions of the Madras, Bombay and 
former Nagpur High Courts, and strike out on one’s own a single J udge must 
be very sure of his ground Here he seems to have been bold to little purpose, 
and the case wall have to be overruled 


To summarise the correct position the widow of a eopareener is entitled 
to ''the interest which he himself had’’, with a right of partition specifically 
given to her as if she were a male owner? She is not a conareener, but she 
has the right to take by survivorship in cases where the death of a conarcener 
enlarges the share which a surviving conarcener would take indeed her own 
husband would have taken if he had lived to the time when she actually 
demands partition One of the earliest pieces of information obtamed in India 
about this Act was that the interest taken was a fluctuating interest, being like 
à coparcener’s interest—being indeed a coparcener’s interest Thus if her 
husband were one of four brothers at the time of his death, and after his death 
two brothers died, and then she demanded partition, she would be entitled not 
to one-fourth of the estate but to one-half This is not disputed outside 
Orissa"' 'The prineipal eases usually eited on this point are M C Chinniah 
Chettiar v Sivagami Achi"? a Madras decision now nearly twenty years old, 
and Nagappa Narayan heti v Mukambe Venkatraman Shett"? a Bombay 
decision now more than a dozen years old Further more there are strong ex- 
pressions of opinion in Manorama Bai v Rama Bai": a Madras decision which 
for some reason seems to be under a cloud but which, apart from the dictum 
which as nearly as may be equates a widow who has taken under the Act with a 
coparcener, seems to me to be quite unexeeptionable, and 1s certamly a learned 
decision, which is more than ean be said for our present case Tn Manorama 
Bars case™ it was held that a widow of a coparcener may take by survivorship 
(and so obtain a larger share at a partition) whether or not the coparcenary 
is an orginal eopareenary or a reunited copareenary Taken together, the three" 
cases cited above are a crushing weight of authority that once a widow has 
taken under the Act of 1937 a copareenary interest at Mitakshara law, that a. 
interest fluetuates with births and deaths as it would have done if her husband 
had survived, and there should be no reason whatever for making a distinction, 
between a ease where a eoparcener dies leaving no widow of his own but a 
brother and the widow of a predeceased brother (in which °case everyone 
admits that the widow would benefit), and a ease where a conarcener dies 
leaving no brother or other eoparcener, but a widow or widows of predeceased 
coparceners There is absolutely no ratio upon which a distinction can be made 
between these cases 


69 AIR 1958 Onssa 47 

70 Hindu Women’s Rights to Property Act, 1937, S 3. 

71e Ste the doubt stated about the law m Orissa below 

72 (1944)2 MLJ 262 AIR 1945 Mad 21 ILR (1945) Mad 402, 
«0:73 AIR 1951 Bom 309 53 BomLR, 177, 

74 AIR 1957; Mad. 269 
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Our facts were as follows —There were two brothers, Kmshnamurth and 
Nagoj1 Nagoj: died on 10 January 1950 leaving a widow, Kamala On 12 
January 1950 Krshnamuithi, who was unmaruied, died Kamala sold the suit 
properties, which were coparcenary properties, to the first defendant in August 
1950 In February 1951 the sister of Krishnamurthi sold the same property, 
to the plaintiff After a lengthy review of cases, many of which had only an 
indirect bearing upon the question, Jagadisan, J, held for the plaintiff The 
leasoning is sufficiently summarised ın his final paragraph — 


“The death of the last surviving coparcener m a Hindu joint family lets 
m the law of inhentanee and succession, 1f he died intestate There ean be no 
passing of pioperty by survivorship to another copaicener, as the deceased was 
the last eopareener But the person who imherits the property from the lasb 
eoparcener ean take it subject only to the nights of the female members of the 
family acquired under the Hindu Women’s Rights to Property Act, 1937 before 
the death of such eopareener The fluidity of the share of the.female member 
ean subsist only so long as there ıs scope of survivorship to operate, that 1s so 
long as the eopareenaiy subsists The female member 1s not a copareener and, 
she cannot therefore claim any property by right of survivorship Once the 
eopareenary terminates by the death of the last surviving copareener, and his 
property passes on to another by inheritance, while the female member's vested 
rights under the Act are ın no way defeated, she cannot prevent the operation 
of the law of mheiitanee and aspie to be placed im the position of the next heir 
of the last propositus ?? 


In arriving at this decision the learned Judge did not, it seems, take into 
account several relevant cases, he distinguished the leadmg cases mentioned, 
above on the grounds that they did not apply to the actual situation in the case, 
expressed disapproval of the general proposition in Manorama Bavs case ,** 
and professed to be impressed with the peculiar decision in Kelum Der v Jaga- 
bandhu,** where in fact the situation was not analogous to our situation, and 
which is m any case vitiated by the fact that 1t 1s an Orissa case, for, as hasl 
been noted above, the actual size of the shale taken by a widow under the Act 
is viewed differently m Orissa from the general position in othe: States As 
I understand it the interest in Orissa fluctuates as to property but not as to 
proportionate share, but the matter 1s somewhat obseuie, at all events all 
Orissa cases on this Act should be utilised, if at all, with the greatest caution 7? 


Let us first look at cases other than the leading Bombay and Madras cases 

on fluctuation In Gurudayal v Kargu? R died in 1926 leaving a widow and 
two sons, G and T R also had a son L, who had died in 1919 leaving a son B, 
who died m 1939 leaving a widow, S S sued for paitition in. 1948, R’s widow, 
having, died in the interval between her husband's death and her suit It was 
a alleged that her share must be ealenlated upon the basis that there was a deter- 
mination of her interest when B died, at which tine, had there been a partition, 
R’s widow would have participated, and the share would have been one-fourth 
But, reviewing Ihe authorities on the nature of the interest taken under the 
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74-2 AIR 1957 Mad 269 

74-6 AYR 1958 Orissa 47 

75 Upon the face of 1t Orissa, too, admits that the share fluctuates in proportion There are 
many sentences which seem along those Imes ın Gangadhar v Subhasm, AIR 1955 Orissa 135 ILR 
(1955) Cut 61, but the case actually dealt with the question whether the widow could participate in 
jomt family property acquired by other members after the death of her husband and the accrual of 
her interest In Kelunt’s case itself Mohapatra, J , seemed ın no doubt but that Orissa was of the same 
view as other High Court on the question of the fluctuation of the widow’s undivided share as to pro- 
portion , but the matter cannot be said to be settled, especially m view of Kunja Sahu v BhagabangA IR 
1951 Or 35  Itis hoped that an advocate practising 1n the Orissa High Court will review the Orissa 
decisions and clarify the matter for us 


76, ALR 1952 Nag 43, 
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statute, and remaiking that R’s widow never acquired an inteiest in the joint 
family property and therefore ought to be ignoied, Bose, A C J, and Sen, J, 
decided that S's share must be calculated as at the time of demanding parti- 
tron It was therefore one-thud Thuis 1s eonfiumalion, from the Nagpur High 
Court, of the piimeiple that the widow’s interest 1s, m point of capacity to 
fluctuate with the circumstances of the family and the survival of participants 
indistinguishable fiom a coparcencr’s own interest It would follow that she 


can benefit by the death of any coparcener, whether or not he was the sole 
eopaieener at the time 


In Ramchandra v Ramgopal,"? a later Nagpur case, ıt was established 
thatthe share to be taken by a widow 1s that azismg when the exercise of her 
nght to partition takes plaee, which 1s the crucial date for dete: mining the 
shae The Madras eases, Subba Rao v Krishna Prasadam™ and the Full 
Bench case of Parappa v Nagamma,’® were followed These did not in fact 
deal with the widow's might io take by survivorship, but in order to decide 
what happens to the widow’s interest when she dies the whole question of 
the nature of her mterest, meluding its Auctuating character was ventilated 
It 1$ to be 1emaiked that Kunja Sahu v Bhagabun*®° an Orissa case taking 4 
peculiar standpoint, was expressly not followed J agadisan, J , considered this 
case (at p 107, col a, of the AIR report), and noted that the same view 
(which 1s practically the universal view) was taken m Tukaram v Gang?! in, 
Nagpur and in Lakshim Perumal v —Krishnavenamma?? im Andhra Pradesh 
Iie agrees that this must be correct the share must be determined as at the 
lame of partition But, he concludes, “the acceptance of this legal position 
cannot solve the problem aiising in this ease " It is submtted with respect 
that as soon as ıt 1s known that the interest fluctuates by nature there 1s no 
ground for excluding such fluctuation as soon as the last male coparcener dies 
What would be the position if there were a copareener and several widows and 
one of these widows died? Would not both the coparcener and the surviving, 
widows benefit by this? The learned Judge does not suggest that they would, 
not His point ıs that fluctuation may happen in every case, provided that 
it be not from the sole eopareener to the widow or widows What happens 
when there are only widows holding these coparcenary interests was discussed 
m Ouissa, with the effect we have mdicated, namely that the learned J udge m 
Madras was impressed and pieferied to follow the Orissa Judges rather than 


the stream of authomty m his own High Court We shall consider that case 
presently 


Meanwhile, m Bhondu Ganpat Kirad v Ramdayal?* a Madhya Pradesh 
ease which appears not to have been eited befoie the learned Judge, the ques- 
tion of fluctuation was ieferred to at some length. In that case there was a 
widow and a son Whereas in our case there was a brother and a predecegsed* 
brother's widow, there there was a son and his predeceased father's widow I 
submit that theie ean be no differenee in principle In Bhondw’s case the son 
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77 ILR (1956) Nag 362° AIR. 1956 Nag 228. 

78 (1953) 2 MLJ 561 AIR 1954 Mad 227 

79 AIR 1954Mad 576 ILR (1954) Mad 183 (1954) 1 MLJ 250 (FB) 
also referred to Alamelu Ammal v Chellammal, (1959) 1 MLJ 269 AIR 1959 Mad 100 (F B ), which 
1s the last in that series It 1s clear from these cases that the undivided interest passes by survivorship 


from the widow (if she did undivided) to the surviving coparceners (and widows?),so thatif our case 
were correctly decided there would be a sad irreciprocity. 


80. See n 75 above 
Qi AIR 1957 Nag 28. 
82. (1959) An.L T. 318. 
e. 83. ALR, 1960 M,P, 51 (F.B.). 
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died, whereupon the mother alienated the property. The Full Bench held 
that she became entitled to the entire property by survivorship from her son 
It did not occur to them that because he was the sole surviving coparcener she 
might be disenabled to take his mteiest by survivorship, and this Full Bench 
decision 1s 1n conflict with our instant ease Their Lordships saw that a widow 
who had taken an interest under the Act was competent to become sole memben 
of the jomt family, preserving the unity of ownership They say ‘‘the de- 
ceased simply disappears and the survivors take, as a kind of accretion io the 
interest which they already had in the whole pioperty, a larger mterest " With 
respect, 1t 1s submitted that this was correct 


In Kelum v Jagabandhu,* where their Lordships of the Orissa High Court 
dissented from Manorama Bas case 99 there were two brothers, Bhagirathi? who 
had a wife Keluni and a daughter, Malat, and Balaram, who had 
a wife Pite Balaram died ın October 1939, and within a dozen days Bhagr- 
iathi died — Pitei died in 1944 Thus the question arose whether, when the 
surviving widow was the only representative of the former joint family, she 
took by survivorship from hei sister-in-law the remaining interest in the copar- 
eenaiy property, so as to be the owner of the whole Was Keluni the owner 
of the jomt family property? The contest was between Balaiam’s father's 
brother, who claimed to be reversioner, and Keluni The former claimed by 
succession, the latter by survivorship. Their Lordships held that neither widow 
being a eopareener (which ıs true) there could be no survivorship between, 
them, and that when Pitei died the interest must go to the reversioner of Bala- 
iam It was held that the two widows, who had taken interests at different 
tames under the Act, were tenants in oemmon so long as they lived It will be 
seen at once that this was not a problem in the ability of a widow to take by, 
survivorship from a eopareener (for no coparcener’s death gave rise to the 
problem), but as to what happens to the widow’s intelest on her death This 
1s a subject with which the Madras Full Bench was concerned, and which 1s 
properly not relevant to our instant case Here we are not concerned with 
what happens when Kamala dies ‘The view that widows, taking as Pitei and 
Keluni did in the Orissa ease, take as tenants m common js a view which in 
in any ease 1s not acceptable to High Courts other than Orissa,®* and it 1s not 
beyond question whether ıt will long survive in Orissa itself. 


There is an undeniable meptness in Kelum v. Jagabhandhu?* The whole 
question of the destination of the interest taken under the Act (16€, prior 
to the coming into force of the Hindu Succession Act) 1s at large, and we have 
not heard the last of ıt But it 1s not relevant im our present problem, where 
eve must determine whether on the death of a coparcener the widow or widows 
of predeceased copaiceners may benefit by survivorship It 1s submitted that 
both upon authority and principle they should so benefit, and no distinction 

™hofild be made between cases where the coparcener was the last coparcener to 
die and cases where he was the penultimate or any other coparcener. 
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84. A.LR 1958 Orissa 47. 

85 AIR 1957 Mad 269. 

96 Because there ıs no precedent for Mitakshara coparceners’ being tenants-in-common with 
each other, and the interests taken under the statute by the widows are the interests of copareeners, 
differing from them ın no way at all. When the interest comes to be estimated or valued at a partı- 
tion the time has come to see whether survivorship has taken place, es 
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THE DOCTRINE OF JUSTICIABILITY IN RELATION TO AN 
ANTICIPATORY RELIEF. 


By . red 
P NaaamAJA Rao, BSc, BL , Advocate, Hyderabad. 


Courts of Law have rarely recognised the right of a suitor to pursue a 
remedy over an issue which has no immediate cause of action, or from which 
there 1s no threat, to his legal rights. The issue in question must be justiciable 
to ge relief to the party who approaches the Court 


A decision of the Supreme Court of United States recently decided and re- 
ported in Poe v Ullman, can be read with advantage. The judgment is a 
briliant exposition of the whole doctrine of justiciability with reference to a 
relief from a pessible or potential threat. 

What 1s justiciabihty? Mr Justice Felix Frankfurter defines thus ‘It 
as not a legal concept with a fixed content or susceptible of scientific verification 
Its utilisation 1s the resultant of many subtle pressures, including the appropriate- 
ness of issues for decision by the Court and the actual hardship to the litigants 
of denying them the rehef sought "' 


‘This ease along with two other cases, Doe v Ullman, and Buxton v Ull- 
mar, all heard and decided ın 1961, were actions laid foi declaring the invalidity 
of certam Connecticut statutes prohibiting the use of conti aceptives The 
Superior Court of New Heaven County, sustamed the constitutional validity of 
these statutes, which was affirmed by the Supreme Court of Errors The aggrieved 
peütioners, who appealed to the United States Supreme Court were told, that 
since the cases presented no justiciable constitutional question, and for failure to 
snow that the statute would be enforced against them, they would be non-suited 


The Connecticut Act, prohibiting the use of contraceptives, ran, 


“Any person who uses any drug, medicmal article, or instrument for the 
purpose of preventing conception, shail be fined not less than Fifty dollars or 
imprisoned not less than sixty days nor more than one year or be both fined and 
imprisoned. 

Any person who assists, abets, counsels, ‘causes, hires, or commands, an- 
other to commit any offence may be prosecuted and punished as if he were the 
principal offender "' 


In Poe’s case’, Mrs Poe had three consecutive pregnancies, terminating 
jn infants with multiple congenital abnormalities from which each died shortly” 
alter birth Mr and Mrs Poe consulted an eminent obstetııcian and gyneeolo- 
gist, Dr. Buxton, who opined that the cause of infants’ abnormalities was genee. s» 
Mrs Poe was the victim of a lot of psychological strain which was dangerous 
to her mental and physical health, and since they knew, that under the eir- 
cumstances it would be best to consult the expert opinion of Dr Buxton, who 
would advise them on the use of medicinal drugs and instruments to effect con- 
traception, all the same they could not do so, as they were afraid, that 1f they 
obtained those contraceptives, tt might result ın their prosecution. 

In Doe's case, Mrs Doe due to a recent child birth, suffered a severe physical 
Mlness, under a state of unconsciousness, resulting in partial paralysis, ımpaır- 
ment of speech, and emotional instability She feared that another pregnancy 
would endanger her life So she consulted Dr. Buxton, but could not get the 
information on contraceptives. 
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In Buzton's case, Dı Buxton, contended, that the impugned statute deprived 
him of liberty and property without due process of Law. 


It was argued by the State, represented by Mr Abiaham Ullman, the United 
States Attorney, that the 1mpugned Law was on the statute book since 1879, that 
during the more than three quarters of a century, since rts inception, there was 
nevei a case of pioseeution, except in the solitary instance of State v Nelson, 
which was more or less a test ease, brought against two doctors and a nurse, for 
alleged dissemination of contraceptive information, that there was no imminent 
threat of prosecution of the petitioneis, that the petitioners’ complaints were 
moie imaginary than real and present, and ın any event, their cases, presented no 
justiciable issue for constitutional adjudication. à 


The Supreme Court by a majority judgment, Mr Felix Frankfurter, J, 
speaking for the Court upheld the objections, and the petitions were dismissed. 
‘The learned Judge held that the lack of immediacy of the threat described by the 
petition allegations, might alone 1aise serious questions of nonzusticiability of 
petitioners’ claims ‘‘Fo1mal agreements between parties that collide with plausi- 
bility 1s too fragile a foundation for indulging ın constitutional  adjudica- 
tion " His Lordship relied on a number of authorities, on the issue of justicia- 
bility and held, that the ‘undeviating policy of nuilifieation by Connecticut of its 
anti-contraceptive laws, throughout all the long years that they have been on the 
Statute Books bespeaks more than prosecutorial paralysis ’ 


“This Court cannot be umpire to debates concerning harmless empty shadows 
To find 1t necessary to pass on these statutes now, 1n order to protect the appellants 
from the hazards ot prosecution, would be to close our eyes to reality "' 


Mr. Justice Douglas who dissented from the majority opinion, discussed in 
detail, the moral aspects of the case, the rights of professional men, the 1elation- 
ship hetween a doctor and patient, and the 1mminent threats and feais to which 
they were exposed under the law in question. 

“What are these people, doctor and patients, to do?", asks the learned Justice 
**Flout the taw and go to the prison? Violate the law surreptitiously and hope they 
will not get caught? By today’s decision we leave them no other alternatives It 
is not the choice they need have under the regime of declaratory judgment and our 
constitutional system It1s not the choice worthy of acivilised society. A sick 
wife, a conceived husband, a conscjentious doctor, seek a dignified, discrete, orderly 
answer, to the critical problem confronting them We should not turn them away 
and make them flout the law and get arrested to have their constitutional rights 
determined ” 


" On the principle that the device of declaratory judgment, was an honoured 
one His Lordship held, that the Connecticut Law, as applied to married couples, 
deprived them of hberty without due process of Law, violative of Fourteenth 

"S. Angendment, 

Mr. Justice Harlan, who concurred with the dissenting judgment, wiote a very 
lengthy opinion ^I believe’’, His Lordship observed, ‘‘that a statute making it 
a criminal offence for married couples to use contraceptives is an intolerable 
and unjustifiable mvasıon of privacy, in the conduct of the most intimate con- 
cerns of an individual's personal hfe 


The secu'ar State 1s not an examiner of consciences, it must operate in the 
realm of behaviour of overt actions, and where 1t does so operate, not only the 
underlying moral purpose of its operations, but the choice of means become 
relevant to any constitutional judgment, on what 1s done "' 


“The state 1s asserting its right to enforce 1ts moral judgment, by intruding 
upon the most intumate details of the marital relation with the full power of 
Cimminal Law." "- 
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“Tt would be surely an extreme instance of saerifiemng substance to form were 
it to be held that the constitutional principle of privacy against arbitrary official 
iirusion eomprehends only physical mvasions by the police "' 


In holding that the petitioners had presented a very pressing claim for consti- 
tutional protection, the Xearned Justice remarked, ''In sum, even though the State 
has determined that the use of contraceptives 1s as iniquitous as any act of 
exira-mantal sexual immorality, the intrusion of the whole machmery of the 
Criminal Law into the very heart of marital privacy, requiring husband and wife 
to render account before a Crimmal Tribunal of their uses of that mtimacy Is 
surely a very different thing indeed from punishing those who establish intimacies 
which the Law has always forbidden, and wmch can have no claim to social 
protection ”’ 


In the result, His Loidship held, that the statute was unconstitutional, in so 
far as ıt purported to make the conduct of married women, an offence, and 1f ıt 
did not amount to an offenee, Dr Buxton, was also not an accomplice thereto 


By and large, the doctrine of justiciability has gamed judicial currency. 
Questions, which are hypothetical or of mere acadamic interest, or importance, 
cannot be adjudicated upon, by a judicial tribunal, unless there 1s a justiciable 
issue and the htigant has suffered some mjury or whose nghts are affected 


In re, Chakkara Chettiar? the Madras Migh Court has held, that to maintain! 
a petition under Article 226 of the Constitution, for the issue of a writ of quo 
warranto against the respondent, calling upon him to show, by what authority 
he claimed to be an MLC, the petitioner must show that he has suffered some 
legal injury at the hands of Executive Government, or some inbunal Chandra 
Reddi, J, (as he then was) hetd, that unless there 1s an infraction of a personal 


* 


nghi, a person has no right to maintain an application for a qua warranto 


The principle of anticipatory Bail is also to the same effect Sections 496 and 
497 of the Criminal Procedure Code, provide for the grant of Bail of persons, 
who are accused of bailable amd non-bailable offences, respectively But neither 
section provides for the grant of Bail to person who anticipates arrest, and who 
is not arrested or detained, or against whom no wariant for arrest has been issued 


The Directive Principles of State Policy embodied in our Constitution are 
non-Justiciable though they are fundamental in the Governance of the country. 


But under Article 143 of the Constitution, the Supreme Court has advisory 
jurisdiction, in relation to any Bil or Law on which the President seeks the 


opinion of the Court. 


. 
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' THE MADRAS LAND ENCROACHMENT ACT, 1905. 
Vis-a-vis 
THE MADRAS ESTATES ABOLITION ACT, 1948. 
By 
nt SRI M Sreepuara Rao, Advocate, Parvatipuram 


on 


As almost all the survey and settlement operations have taken place, various 
complicated and vexed questions are croppmg up in Courts of Law for 
consideration I am confining myself m this article with the issues arisfhg in 
a suit filed ın a Cwil Court that touch the relative scope of two Statutes, viz, * 
The Madras Land Encroachment Act and The Madras Estates Abolition Act i 


The tenants or the landholders, as the case may be, who are entitled to ryot- 
wari pattas are facing manifold difficulties due to wrong survey of their lands 
either as ‘Poramboke’, i e , tank-bed, etc , or ‘Anadhmam Banjar’ or ‘Anadhinam 
Punja’ or ‘Gayyali’ Due to such wrong survey the Government is taking neces- 
sary steps by issue of B-Memos and launching eviction proceedings ‘These 
proceedings are 1n some instances being started while there are petitions pending 
before the Settlement Officer or Director of Settlements or Board of Revenue 
In such a ease there 15 no difficulty and the provision of section 3 of the Estates 
Abolition Act is very clear and they are protected and they cannot be ousted and 
their possession cannot be disturbed If any such proceedings tool place under 
Land Encroachment Act they are not sustainable and are illegal and ab mto void 
and any penalty collected consequently thereof has to be refunded and they cannot 
be considered as trespassers See m this connection Rama Rao v State of 
Andhra! Suppose 1f evietion proccedings have been witiated earher and later 
on any petition 1s filed before the Settlement Officer for granting a patta they 
cannot further be prosecuted by the revenue authorities and they are illegal 


But in a case where no petition 1s filed before the Settlement Officer and the 
Government launch proceedings, then, what 1s the position’ The position is very 
peculiar and this prompted me to write this article At the out-set whenever 
Deputy Tahsidar or Tahsildar or Collector issues notices under section 7 and 
later section 6 of the Land Encroachment Act on the person concerned, 2e , if 
section 7 notice 1s personally served on him, he will put forth his ease before the 
eoneerned authority and still if his objections are overruled, he will carry the 
matter 1n Revision or Appeal from step-to-step Even then if his grievances are not 

- looked mto and consideration 1s not given and there 1s fear of deprivation of the 
possession of his lands by executive fiat without mvestigation of his claim, what 
is his remedy? The remedy 1s statutorily provided for under section 14 of the 

Jd Encroachment Aet In this connection reference to the wording of section 
14 of that Act 1s necessary which reads thus — 


“Nothing contained m this Act shall be held to prevent persons deeming 
themselves aggrfeved by any proceedings under this Act except as hereinbefore 
provided from applying to the Civil Courts for redress provided that the Civil 
Courts shall not take cognizance of any suit instituted by such person for any 
such cause of action unless such suit shal! be instituted within six months from 
the time at which the cause of action arises "' 


Explanation —The cause of action shall be deemed to have arisen— 


(a) 1n respect of any assessment or penalty on the date on which such 
assessment or penalty was levied, ° 
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(b) 1n respect of eviction or forferture on the date of eviction or for- 


feiture 

Therefore, it 1s clear that 1f any person 1s aggrieved by any proceedings he can ap- 
proach the Civil Court for redress and the emphasis must be on the words by any 
proceeding and the only sine qua non 1s that he should file a suit within six months 
fiom the alleged cause of action and what 1s cause of action 1s defined ın the Axr- 
planation given supra The cause of action varies from facts of each ease It 18 
therefore clear that he can approach the Civil Court at any stage of proceeding as 
he is aggrieved (vide Kiashnamachanar v Lakshmi Ammal?) I am not now going 
to deal with and dive into the question of limitation as such and the various 
aspegts arising thereunder as the period of limitation varies from facts and. 
eireumstanees of each ease Suffice 1t to bear in mind for the present that the 
‘eviction’ means either legal or actual If the eviction proceedings are ab mto 
void and illegal, that is to say, by virtue of non-observance of procedure strict- 
ly as enshrined under the Act question of limitation does not arise at all Under 
Rules framed uhder the Land Encroachment Act as the procecdings under Land 
Encroachment Act are summary in character they have to be strictly adhered 
to and followed Any violation of the procedure will nullify the proceedings 
and they are ab ımtio void This aspect of it is discussed at length by his 
Lordship Sanjeeva Rao, Naidu, J, in Abbayya v State of Andkra Pradesh? 
There may be many view-points for setting aside the eviction pioeeedings 
For example, ıt was held by his Lordship Subba Rao, J, (as his Lordship then’ 
was and now Judge of the Supieme Court) in (1952) M WN XXXIV (SN) 
that the power under section 3 (d) Proviso of the Estates Abolition Aet, dele- 
gated to the Manager of the Estate should be exercised judicially after issuing 
notice to the parties affected No eviction proecedmgs can be taken till the 
Manager decides after giving the requisite notice 


At this juncture it falls to be considered when a suit is filed by any person for 
declaration of the eviction proceedings to be void, that 1s to say, for setting aside 
the eviction proceedings and for declaration of his right to be m possession and in- 
junction whether such suit ıs maintainable Further can it be said that until and 
unless he filed a petition for granting a patta under section 11 or 12 of the Abol- 
tion Act he has no right to possession and there can be no interregnum as the 
Government ıs presumably the owner of all lands in the Estate as vested by virtue 
of its abolition with effect on and from the date of notification The answer is in 
the negative Though ex facie it secms to bc a plaus ble one when we 
go deep into the matter a moment’s reflection will make everything clear 
and will reveal that ıt ıs an imneorieet lne of argument and a fallcious one 
Prima facie it 1s patent and palpably clear that remedy and a right accrued to a, 
person by viitue of section 14 of the Land Encroachment Act cannot be taken 
away and so long as section 2 of the said Act is there and not amended it cannot 
be contended as such Further it ıs consistently held in Sri Rama Murty v vy 
Batchu Dhan Rapu‘ Ramavya v Biahmayya® that ıt cannot be con- 
tended that until a ryotwan patta is obtained unde section 11 or 
12 of the Abolition Act he has no right to possession There is 
nothing im the Act to suppoit that contention Apart from this rule 10 
of the Rules framed under the Madias Estates Abolition Act relating to the taking 
of possession of land by Government makes it clear that the provisions of the Land 
Encroachment Act could be invoked only ın cases where an encroachment has 
taken place afte: an Estate has been notified It cannot apply to cases where per- 
sons have been ın possession even prior to the notification A suit to restrain the 
Government from arbitrarily applying the procedure under the rule 1s cognisable 
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by the Civil Courts and their jurisdiction is not in any way ousted by the scheme 
of section 3 of the Act It is so decided ın State of Madras v. Umayal Ach.® 
Moreover an important question which furthei poses in this connection ıs that 
as the Settlement Officer 1s alone competent to decide the issue as to granting, 
patta or not, 1s the Civil Court still competent to decide such issue and as such 
1$ the suit maintainable? True there 1s no dispute as vesting of power special- 
Jy and specifically ıs ın the Settlement Oftice: alone to grant patta or not and 
none else and even the Civil Court Vide State of Madras v Swammadhan," 
Arunachalam Chethar v Narayana Chettar’, Appanna v Sreeramamurin,® 
and Rao Gopal Rao v Official Recewer*® (In the instant case the same prin- 
ciple is appaed to insolvency Courts also) Further ıt 1s held that however 
difficult ıt may be 1t 1s the Settlement Officer or the Tribunal that 1s alone Zom- 
petent to decide such matters and they cannot direct parties to settle matters in 
Civil Court on the ground that difficult questions have been raised before them. 
(Vide Trustee T T Devasthanam v. Panchaksharam," That principle 1s subject 
to various qualifying clauses There is no dispute about that? principle, but 
when it arises for decision meidentally in a Civil Court the jurisdiction of the 
Civil Court is not ousted to decide them It 1s a well established and re- 
cognized principle and J need not quote the various decisions embodying that 
principle It is sufficient note in this connection the recent decision reported 
in Govinda Swammadu v Arumugham Pilla,12 wherein ıt was held that even 
when a special forum ıs created to decide a land m a village a ryoti one or not 
it does not take away jurisdiction of Civil Courts to decide the question as to 
character of any land m a suit incidentally for the purposes of granting a 
1ehef within its purview The fact that a special jurisdiction 1s vested on one 
person to decide a particular fact cannot by implication take away the juris- 
diction of the Crvil Court to decide a similar question incidentally to grant a 
relief which it otherwise has Precisely and positively and in succinct and 
clear terms the ratio of this doctrine has been explicitly explained and it was 
lucidly observed and profoundly held by his Loidship Chandra Redd, J, (as 
his Lordship then was) in Venkatasubümah v Punmah, that “The principle 
1s now firmly established that the qurisdietion of the Civil Courts 1s not exclud- 
ed when special forums could not giant certain prayers, see Swammatha v. 
Asha“ and Sukh Dev v Vasu Dev” In my opinion the ratio of this doctrine 
is that a plaintiff cannot be iequired to split up his cause of action and seek 
redress partly in a Civil Court and’partly before a Special Tribunal There 1s 
no reason why he should be compelled to choose different forums to get different 
reliefs See in this connection also S'omulayya v Mahakondiah', Perah v 
Seshaiah"" and Mahalakshm v Ammayamma® This dictum of His Lordship 
applies much more so in a ease wheie the Government 1s a party on one hand 
and the aggiieved person on the other who are arrayed as defendant and plaintiff 
aoe in a suit and vice versa 


The above discussion equally applies to all cases that fall under the provi- 
sions of sections 13, 14 and 19 of the Estates Abolition Act The Government 
eannot contend fpr a moment that then actions cannot be questioned in any 
Court by virtue of section 65 (1) of the Abolition Aet (see Narasa Reddi v 
State of Andhra) '? 
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In simpliciter and in nutshell it 1s that 1f any person 1s ın possession of a land 
ipi101 to the Notification of an Estate the Land Encroachment Act has no applica- 
tion and ıt applies only to cases where any encroachment takes place after the 
estate is notified This conclusion of mine is fortified by the very basis of the 
object of the Madias Estates Abolition Act wluch 1s passed to proteet the interests 
of the tenants but not to oust them from their possession A remedy which ac- 
crued to a person by virtue of section 14 of the Statute like this cannot be taken 
away and unless and until the provision from which the right proceeds 1s repealed 
in the later enactment of the Estates Abolition Act 


j PARLIAMENTARY PRIVILEGE 
By 
S SWAMIEKANNU, B Se, ML, Advocate, Madras 


Pailhament'is the name given to the Supreme Logislatuie of the United King- 
dom of Great Britam and Northern Ireland The British Parliament consists 
of the King (or the Queen regnant), the Lords spiritual and temporal, and the 
Commons and xt meets 1n two Houses, the House of Lords, the Upper Chamber, 
and the House of Commons, the Lower The Ciown, pre-eminent in rank and 
dignity, 1s the legal source of pailiamentaty authority The sovereign virtually 
appoints the Lords spiritual and all the peerages of the Lords temporal are created 
by the Crown The King summons Parliament to meet, and prescribes the time 
and place of its meeting, prorogues and dissolves ıt and commands the issue of 
writs for the election of members of the House of Commons. When Parliament 
1s assembled it cannot proceed to business until the King has declared the cause 
of summons, m person or by commission, and though the veto of the Crown on 
legislation has long been obsolete, Bills passed by the two Houses only become law 
on receiving the Royal assent The Crown 1s a constituent part of Parliament 
which goes by the name King «n Parliament 


Under the Presidential system of the United States, the President is not a 
member of the Legislature, even though he possesses some legislative power such 
as that of veto, sending messages Departing from the American precedent and 
following the English, the Indian Constitution makes the President a constitu- 
tive part of the Union Parliament (Article 79) The Parliament of India, thus, 
1s a composite body consisting of the President and the two Houses, the House 
of the People (populaily called the Lok Sabida) and the Council of States 
(popularly called the Rajya Sabha) Consequently, ‘‘law of Parliament?’ means 
a law passed by the two Houses, followed by the assent of the President Resolu- * 
tions of either. House of Parliament are not, therefore, laws 


In England the question of Parhamentary privilege 1s based on tradition, 
usage, custom, convention and precedent Just as matters of State were decide 
in à special Court like the Star Chamber or the P1 ivy Council, everything connect- 
ed with Parliamentary privilege was decided by the House in which ıt arose 
The House of Commons has throughout been the High Court of Parhament in 
respect of privilege issues It ıs lex et consuetudo Parhamenht, all weighty 
matters 1n any Parlament whether with reference to the Peers or Commons 
should be determined by Parliament alone — It 1s thus that each House has exten- 
sive privileges The dividing line between these privileges and the common law 
of the land is still blurred The House in question sits as a Tribunal and inter- 
prets and enforces the privileges, 1f enforcement is called for As the only 
sovereign Parliament, the British Parliament, the King, Lords and the Commons 
acting co-operatively ean do anything which man made law ean achieve Parlia- 
ment 1s the highest absolute power of the realm The legal omnipotence of 
Pazlament emphasises the idea that there can be no distinction between Consti- 
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tutional Law and any othe: law so far as England 1s concerned All laws are alike 
and any law could be passed by Parhament There are no legal restraints on 
the powers of the Parliament and there is no other rival law-making body m 
England The doctrine of Parhamentaiy supremacy 1s the very base of the 
British way of life The British Parliament 1s thus both constitutive and legisla- 
tive No Court of law can declare a Parliamentary enactment :mvalid as that 
Parliament is an unlimited Parlament No Court m England has a choice m 
the enforcement of a Parliamentary law There is no such thing as a challenge 
of the constitutional validity of any Parliamentary law in any English Court 
The English Courts interpret and apply the law, they have no authority to 
declare a law illegal or unconstitutional : 


Under the written Constitution. of India, the Union Parliament 1s limited 
and therefore, it 1s not supreme Its powers are limited m two ways. First 
there 1s the division of poweis between the Union and the States. Parham?nt 
1s competent to pass laws only with respect to those subjects which are included 
an the Union Last and the Concurient Last (Article 246), secofdly, parlamen- 
tary power 1s restricted by the guaranteed Fundamental Rights (Article 13) 
Being the guardian of the Fundamental Rights and the arbiter of constitutional 
conflicts between the Union and the States the Supreme Court stands in à 
unique position wherefiom it 1s competent to exercise the power of reviewing 
legislative enactments of Parliament and of the State Legislatures This 18 
what makes the Court a powerful instument of judicial review under the Indian 
Constitution In this icspeet, the Constitution of India is more akin to any 
other written Constitution of the Anglo-American type than the British 


The Supreme Court of the United States, about a century and a half ago 
rade a celebiated pronouncement of far-reaching importance, and 1t was in the 
course of its Judgment 1n the famous case of Marbury v M adison * The Great 
Chief Justice John Marshall observed 

$ certainly all those who have framed written constitutions con- 
template them as forming the fundamental and paramount law of the nation, and 
consequently, the theory of every such Government must be that an act of the 
Legislature repugnant to the Constitution 1s void " 

On the stiength of this theory, the Court declared a congiessional enactment 
invalid and thereby firmly established the doctrine of judicial review. The 
essence of judicial review 1s the competence of a Court of law to declare the 
constitutionality or otherwise of a legislative enactment. The division of powers 
between the Union and the States and the express constitutional prohibitions on 
legislative authority are the two main sources for the exercise of the judicial veto 

. on legislation and executive action Notwithstanding the representative charac- 
ter of their political institutions, the Americans regard the limitations imposed 
by their Constitution upon the action of the Government, both legislative and 

wexgicutive, as essential to the preservation of public and private rights They 
serve as a check upon what has been described as the despotism of the majority. 

In India it 15 the Constitution that 1s supreme and Parliament as well as 
State Legislatures must not only act within the limits of the respective legis- 
uve spheres but also of the Part III guarantees A statute law to be valid, 
must, m all cases, be ın conformity with the constitutional 1equuements and 1t 
1s for the judiciary to decide whether any enactment 1s unconstitutional or not 
(A K Gopalan v State of Madras )? 

While the Indian Parlament and other Legislatures of States may not be 
sovereign in the sense that the British Parliament 1s sovereign, still these institu- 
tions acting within the powers granted to them by the Constitution are sovereign 
(Vide Queen yv Burah)?, and this 1s still good law—In re Delh Laws Act * . 
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Whereas the Constitution of the United Kingdom is unwritten, India has 
adopted a wiitten Constitution The Indian Parhament and the State Legisla- 
tures now enjoy certam powers, privileges and immunities besides the power to 
enforce attendance of persons and to punish persons fur contempt of the House. 


THe Hiakg COURT OF PARLIAMENT 


The privileges of the House of Commons are derived in the main from the 
fact that 1t had enjoyed certain mherent poweis from the earhest times, as the 
High Court of Parliament, long before the judicial system in its present form 
came into existence It was held in Kelly v Carson’, that the power to commit 
for contempt which the House of Commons had, was not inherent m the House 
as a €ody exercising legislative functions but was derived from the power it had 
as the High Court of Parlament Tt 1s interesting to note that the Government 
of India Act, 1935, while conferring on the Indian Legislatures the power to 
legislate regarding privileges, specifically excluded the power to assume to them- 
selves any penalejurisdiction 

In England, the Courts have no jurisdietion over matters which arise out of 
Parhamentary proceedings The Ball of Rights, 1689, affirms the rule that words 
spoken and publication of any matter m the course of Parliamentary business can- 
not be made the subject of proceedings civil or criminal. The law of the land, 
namely common Jaw or statute law and Parliamentary privilege, eg , freedom of 
speech in Parliament are two distinctive things. Parliament cannot act in con- 
travention of the law of the land while claiming a privilege and the authority for 
this proposition is Ashby v White’ It 1s also a correct proposition to say that 
Parliamentary privilege 1s as much part of the law of the land as any other Jaw 
and, therefore, the Courts have jurisdiction to find out wheher a privilege assert- 
ed by Commons is privilege m the real sense The limits of a Parliamentary 
privilege and a prerogative of the Crown are certainly parts of the common law of 
England In Paty’s case, the House of Commons attemptel to stop an action, 
similar to the one in Ashby v White, by committing the plaintiff for contempt of 
the House But Holt, CJ, held that a writ of habeas corpus would go to release 
the plamtiff in the case as the cause stated in the return was insufficient m law. 
Though Holt, C J , failed to convince his learned brothers, it may be said that 
he has convinced posterity and the view expressed by Holt, C J , represents the 
correct position of the law 1n such matters 

The proposition of law according to Keir and Lawson, (Keir & Lawson 
Cases on English Constitutional Law, III Edn 1948), deduced from the cases 
of Ashby v White! Paty’s case,’ Stockdale v Hansard,’ and the Case of the 
Sherf of Middlesex? 1s that the Courts deny to the houses the right to determine 
the limit of their privileges, while allowing them within these limits exclusive © 
jurisdiction 

Mr N Arunachalam, Advocate, Madras, in his 4 Treatise on C onstitu- a, 
tional Law observes 

“But the houses have not yet clearly accepted the view of Courts The 
Houses still clam to be Judges of their own privileges and in doing so judge both 
‘breaches of privilege and of the existence and limits of those privileges Though 
this claim 1s not recognised in truth by the Courts, the Courts have to yield when- 
ever the Houses enforce this claim indirectly by committing a person for con- 
tempt The case of Paty? and the Sherif of Middlesex’? prove that the claim takes 
practical effect and 1s not merely brutum fulmen, as observed by Keir and Lawson 
By conceding a right to commit for contempt without cause shown, the Courts have 
really yielded to the houses, as 1t 1s stated, the key of the fortress by giving them 
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the power of enforcing against the world at large their own views of the extent 
of their privileges This ıs how two doctrines of privileges, one held by Courts 
and the other held by the Houses are found, the former m the Law Reports and 
the latter in the Hansard But this ıs very rare Inside the house ın respect of 
anything that may happen the House 1s supreme." 

Parhament 1s the centre and focus of our political system Our constitu- 
tional development in the nineteenth and twentieth centuries was made under the 
direct supervision of the “Mother of Parliaments”. The general pattern of our 
Parlament ıs the same as that of the British Parliament The hereditary element 
1s, of course, missing and the powers have been limited and enumerated 


ARTICLES 105 AND 194 or THE INDIAN CONSTITUTION. e 


Articles 105 and 194 of the Constitution of India deal respectively with the 
powers, privileges and immunities of the Legislatures of the Union and the 
States and of their members and committees. The Articles themselves provide for 
certain privileges and further provide that the Legislatures may, by law, define 
the powers, privileges and immunities 1n respect of matters other than those specih- 
cally mentioned ın the Articles and that until so defined the privileges, etc , would 
be those of the British House of Commons and of 1ts members and committees at 
the date of the commencement of the Constitution By and large, the more 1m- 
portant aspects of our Constitution pertaining to the legislative and executive 
organs of the State have been modelled on the British pattern This was inevitabie 
an the cucumstances, and 16 was a high tribute to the constitutional principles and 
practices of the United Kingdom where conventions evolved through a long period 
have erystallised and acquired the sanctity of law. 

Article 105 reads as follows: 

* (1) Subject to the provisions of this Constitution and to the Rules and 


Standing Orders regulating the procedure of Parliament, there shall be 
freedom of speech in Parliament 


(2) No member of Parliament shall be liable to any proceedings in any 
Court in respect of anything said or any vote given by him in Parliament or 
any committee thereof and no person shall be so liable m respect of the publication 
by or under the authority of either House of Parliament of any report, paper, vote 
or proceedings 
(3) In other respects, the powers, privileges and immunities of each 
House of Parliament and of the members and committees of each House, 
shall be such as may, from time to tame, be defined by Parliament by law 
and, until so defined, shall be those of the Houee of Commons of the Parha- 
. ment of the United Kingdom, and of its members and committees, at the 
commencement of this Constitution 
(4) The provisions of clauses (1), (2) and (3) shall apply m relation 
eie persons who by virtue of this Constitution, have the mght to speak in, and 
otherwise to take part in the proceedings of, a House of Parliament or any 
Committee thereof as they apply in relation to members of Parliament ”’ 


This 1s thesonly Article where a direct reference to the House of Commons is 
made in the Constitution. When an argument in the Constituent Assembly was 
raised criticising the direct reference to the House of Commons in the text of the 
Constitution, Sir Alladi Krishnaswami Ayyar eountered the same and said: 


“Tt ıs common knowledge that the widest privileges are exercised by mem- 
bers of Parliament in England The present Legislatures m India, according to 
judicial verdict have no right to punish for contempt The British Parliament has 
such powers The Dominion Parliaments too have such powers Should we not 
have that power? ... If you have the time and leisure to formulateeall the 
privileges in a compendious form, it will be well and good The Committee 
appointed by the Speaker has found it extremely difficult. Under these circtm- 
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stances, I submit, there is absolutely no wfra dig. Weare having the English 
language side by side with Hind: for the time bemg We are having our Con- 
stitution in Enghsh Why object only to a reference to the privileges in 
England? 


The other point 1s that there 1s nothing to prevent Parliament from setting up 
the proper machinery for formulating privileges The Article leaves wide scope 
for rt It does not ın any way fetter your discretion You may enlarge the pri- 
vileges, you may have different kinds of privileges. This is only a temporary 
measure Under these eireumstanees, far from this Article being framed in & 
spint of servility or slavery or subjection to Britam, it is framed ina 
spirit pf self-assertion and an assertion that our country and our Parliament are 
as great as the Parlament of Great Britam’’ (C A D VIII, page 148) 


The Government of India Act, 1935, had an identical provision Section 49 of 
the Australian Constitution also contams a direct reference to the Parliament. 
of the United Kangdom Dr Ambedkar too supported the provision in a long 
speech (CAD VIII, page 582) 


PRIVILEGES UNDER THE GOVERNMENT OF INDIA Acr, 1935 


The Government of Indra Act, 1935, provided (a) that there should be free- 
dom of speech in the Legislature, (b) that no member should be liable for any- 
thing said or any vote given by him ın the Legislature or in any committee thereof 
and (c) that no person should be liable m respect of the publication, by or under 
the authority of the Legislature, of any report, paper, votes or proceedings. The 
Legis'ature was empowered to make laws defining the privileges of the members of 
the Legislature in other respects This power was, however, qualified by the 
provisions that the Legislature could not confer upon itself or upon any com- 
mittee or person the status of a Court or any punitive or disciplinary powers other 
than the power to remove or exclude persons infringing any rule or standing order 
or otherwise behaving ina disorderly manner. The Legislature was also em- 
powered by the Government of India Act, 1935, to provide by legislation for the 
punishment of any person refusing to give evidence or to produce any document 
before any committee of the Legislature But the power to punish was to be ex- 
ercised by the Court and not by the Legislature and the Governor had the right to 
make rules for safeguarding confidential matters from disclosure, 1f Government 
officials were called in as witnesses It was also provided that until legislation 
regarding privileges was passed, the privileges of the members would be such as 
were enjoyed by them immediately before the commencement of the Government 
of India Act, 1935 The Legislatures of Sind and Orissa had enacted statutes 
defining the privileges or for enforcing the attendance of witnesses The Indian 
Parliament has passed in 1956, an Act known as the Parhamentary Proceedings 


(Protection of Pubheation) Act, 1956, affording protection to pubheation of 
Dn 


proceedings ın newspapers 
UNDER THE GOVERNMENT OP INDIA Act, 1919 


Tt. was held by the Government of India Act, 1919, that (1) freedom of 
speech ın the House and (2) immunity from liability for publication of any matter 
in the official proceedings were for the first time ensured by statute An amend- 
ment was introduced in the Cıvıl Procedure Code (Act V of 1908) in 1925, to the 
eftect that members of Legislatures were exempt from arrest or detention under 
civil p^ocess during the continuance of any meeting of the Legislature or of any 
of its committees and for fourteen days before and after such meeting In the 
Cramnal Procedure Code (Act V of 1898) also, a similar amendment was 
made gxempting members from serving as jurors oi assessois We see that there 
was no statute in existence before the Government of India Act, 1919, recognising, 
priuileges of Legislatures except that of the Bengal Council (Witnesses) Act, 


36 THE MADRAS LAW JOURNAL [1963 


1866 It does not also appear that the question of privilege arose ın any legal or 
other proceeding before the Act of 1919. 


The question whether the publication of any statement or speech made in the 
House in any manner other than 1n the official proceedings was privileged arose 1n 
the Central Legislature on at least two occasions and ıt was decided by the House 
that no privilege could be claımed ın respect of such publication. (Proceedings of 
the Indian Legislative Assembly, 27th February, 1936) In Khin Maung 
v Au Eu Wa? the pomt that arose was whether the privilege 
of the freedom of speech givenby the Government of India Act 
1919, applied to questions put by members and whether it was 
absolute or qualified by reason of the use of the words, subject to the rules and 
Standing Orders, in the relevant section It was contended, firstly that a 
question was not a speech, freedom of which had been guaranteed and secondly, 
that 1f any speech offended against, or was not in conformity with, any rule or 
Standing Order, such a speech could not be privileged Both, these arguments 
were repelled by a Full Bench of the Rangoon High Court and ıt was held that 
the privilege was an absolute one 


Article 194 of the Constitution of Indra, 1950, which applies to the State 
Legislatures and the members and committees thereof, is a reproduction, mutats 
mutandis, of Article 105 which applies to both the Houses.of Parliament and 
the members and committees thereof 


WHAT IS PARLIAMENTARY PRIVILEGE? 


Parliamentary privilege 1s defined as “the sum of the peculiar rights enjoyed 
by each House collectively as a constituent part of the High Court of Parliament, 
and by members of each House individually, without which they could not dis- 
charge their functions, and which exceed those possessed by other bodies or ın- 
dividuals’? (Siw Thomas Erskine May’s Parhamentary Practwe, 16th Edn., 
Chapter III, page 42) According to May “privilege, though part of the law 
of the land, 1s to a certain extent an exemption from the ordinary law". 


The privileges of Parliament are of two kinds, namely, (2) those which are 
common to both Houses and (1) those which are peculiar either to the House 
of Lords or to the House of Commons The privileges of the Commons, as 
distinct from the Lords, have been defined as “the sum of the fundamental rights 
of the House and of its individual members as against the prerogatives of the 
Crown, the authority of the ordinary Courts of law and the special rights of the 
House of Lords" | (Redlich and Ilbert on Procedure of the House of Commons, 
Vol I, page 46) On a consideration of the origin and nature of the privileges 
" we see that these rights do not attach by reason of any exalted position of the 
House or its members but are rights which are absolutely necessary for the proper 
and effective discharge of the functions of a legislative body May says, “the 

istinctrve mark of a privilege ıs its ancillary character The privileges of 
Parliament are rights which are “absolutely necessary for the due execution of its 
powers °= They are enjoyed by individual members because the House cannot 
perform its furfetions without unimpeded use of the service of 1ts members, and 
by cach House for the protection of its members and the vindication of 1ts own 
authority and dignity’? (May's Parliamentary Practice, 16th Edn, page 42) 


Parliament could demand the presence of Ministers of the Crown or other 
offenders at its bar to answer charges and it gmposes penalties The House of 
Commons gradually became the bulwark of the constitutional rights of the British 
people, as embodied in the Magna Carta, against encroachments by the Crown 
and zs advisers This is illustrated by the impeachments of Thomas Becket, 
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Wolsey, Buckingham and other Ministers from the 13th to the 16th centuries. 
It ıs, therefore, the privilege of the House of Commons, as it evolved in the con- 
text of a series of Crown-Parliament conflicts in the fifteenth, sixteenth and 
seventeenth centuries, have been characterised by May as aforementioned, as the 
sum total of the fundamental rights of the House and of its individual members 
as against the prerogatives of the Crown, the authority of the ordinary Courts of 
justice and the special rights of the House of Lords 


Even as long ago as in 1625, the reason for the existence of privileges was 
given by the House of Commons itself as “that the members of the House of 
Commons may freely attend the public affairs of that House without disturbance 
or interruption’ (Journal of House of Commons, 1667-87, Vol IX, page 342); 
certain special rights are, therefore, enjoyed by the House of Commons and its 
members which are not enjoyed by other individuals or bodies and these rights are 
in their nature in derogation of the ordinary law of the land. 


Another important fact in regard to privileges is that no new privilege can 
be created by either of the Houses of Parliament We find from the Journal of 
the House of Commons, (1702-4, Vol XIV, page 555), that ıt was agreed as long 
ago as 1n 1704 "that neither House of Parliament hath any power by any vote, or 
declaration, to create to themselves any new privilege, that is not warranted by the 
known laws and customs of Parliament”. This declaration was necessitated by 
the fact that each House of Parliament claimed to have the exclusive right to 
declare what its privilege were, but this restriction is applicable only to declaration 
of privileges by resolutions which must be distinguished from the legislative 
authority which the Parlament as a whole undoubtedly has to declare or amend 
the law relating to privileges In his Parliament and Government Mr. Herbert 
Morrison, a member of Parliament and Minister in the three Labour Cabinets, 
expressed the view ’ ‘‘The Committee of Privileges of the House of Commons has 
the delicate task of preserving the rightful privileges of the House without extend- 
ing them," though he was not sure what would happen if circumstances arose 
which required an extension of the privilege ın order properly to protect the 
collective work of the house. 


As pointed out 1n May’s Parliamentary Practice (16th Edn , page 151), in 
the early days of British History the maintenance of tts privileges was of vital 
importance to the House of Commons They were necessary to preserve its 
independence of the King and the Lords and, mdeed, to its very existence The 
privileges of the House of Commons have been grouped under two heads, namely, . 
(1) those demanded of the Crown by the Speaker of the House of Commons at 
the commencement of each Parliament and granted as a matter of course and (2) 
those not so demanded by the Speaker Under the first heading come (a) free- 
dom from arrest, claimed in 1554, (b) freedom of speech, claimed in 1541, (c) 
the right of access to the Crown, claimed ın 1536 and (d) the right of having most 
favourable construction placed upon its proceedings. The second head comprises 
(*) the right to provide for the due composition of 1ts own body, (2) the right to 
regulate its own proceedings, (m) the right to exclude strangers, (iv) the right 
to prohibit publication of its debates and (v) the right to enforce observation of 
its privileges by fine, imprisonment and expulsion — (Ridge's Constitutional Law, 
8th Edn , page 61) Admonition and reprimand are milder forms of punish- 
ment The privileges of the House of Commons under the first head are claimed 
at the commencement of every Parliament by the Speaker addressing the Lord 
Chancellor on behalf of the Commons T hey are claimed as ‘‘ancient and un- 
doubted” and are, through the Chancellor “most readily granted and confirmed” 
bythe Crown  (Anson's Law and Custom of the Constitution, Vol I, Chapter 
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IV, page 162) Of the three things thus claimed, two, namely the freedom of 
the person and the freedom of speech and certain consequential rights like the 
right to exclude strangers from the House and the control or prohibition of publi- 
cation of the debates and proceedings are common to both Houses. (Halsbury’s 
Laws of England, 3rd Edn., Vol 28). 


FREEDOM OF SPEECH. 


For a deliberatrve body like the House of Lords or the House of Commons, 
freedom of speech 1s of the utmost importance. A full and free debate is of the 
essence of Parliamentary democracy Although freedom of speech was claimed 
and granted at the commencement of every Parliament, ıt was hardly any protec- 
tion against the autocratic Kings, for the substance of the debates could be and 
was frequently reported to the King and his Ministers which exposed the members 
to the royal wrath Secrecy of Parliamentary debates was, therefore, considered 


necessary not only for the due discharge of the responsibilities of the members 
but also for their personal safety. j 


“The original motive for secrecy of debates was the anxiety of the mem- 
bers to protect themselves against the action of the sovereign, but 1t was soon 
found equally convenient as veil to hide their proceedings from their constituen- 
ejes" (Taswell-Langmead’s Constitutional History, 10th Edn , page 657) 


The object could be achieved in two ways, namely (a) by prohibiting the 
publication of any report of the debates and proceedings and (b) by excluding 
strangers from the House and holding debates within elosed doors These two 
powers or privileges have been adopted to ensure the secrecy of debates to give 
full play to the members’ freedom of speech and therefore, really flow, as necessary 
eorrollaries, from that freedom of speech which 1s expressly claimed and granted 
at the commencement of every Parliament. 


Each House of Parliament will treat 1t as a breach of its privileges if legal 
proceedings are commenced or other action taken against any person on account 
of anything which he may have said, or evidence which he may have given, in the 
coulse of any proceedings in the House itself or before one of its Committees ?? 


In England it 1s settled since the Bill of Raghts, 1689, that members of 
Parliament enjoy absolute freedom of speech for debates and proceedings m the 
Housc, so that no action or proceeding lies for words spoken within the walls of 
the Parliament, eg, (a) For defamation, Dillon v Balfour?* An acion for 
defarnation would not he even for defamatory matter contained ın a petition 
printea for circulation only to members of Parhament, Lake v Kink, (b) For 
contravention of the Official Secrets Acts But members cannot abuse this 
privilege by solierting information from public servants in contravention of 
endpese Acts, (c) For uttering words which are criminal in nature and would have 
been punishable, if uttered outside the House.® 


CONTROL BY THE Houge. 


Though a member of Parliament may, with impunity, make libellous attacks 
ion private persons within the House, and though he 1s not liable in a Court of law 
even for such attack on another member, the House itself possesses the power to 
control undue mfluence of speech on the part of its members, under its right to 
regulate its proceedings and internal affairs, and to punish violations of such 


— 
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rules of the House by suspension, commitment or expulsion and thus to protect 
one member from libellous attacks of another member. 


A member cannot use unparhamentary language A membei using such 
language 1s asked to explain or apovogise, and if he 1efuses to do so, he may be 
punished by the House as it thinks fit, case of O?Donnel?* Again a member 
cannot say anything disiespectful to either House or the Chair or say anything 
personally opprobrious to other members A member cannot iefer to any other 
member by name He cannot use the King’s name m an n reverent manner, or refer 
to any debate of the same session or any debate in the other House or use the 
King’s name, for the purpose of influencing the House (May, Parliamentary 
Practice, 16th Edn, page 453) The Speaker is entitled to stop speeches on the 
ground of mmpropei language or irrelevance 


RIGHT TO PUBLISH DEBATES AND PROCEEDINGS 


The history of Parliamentary privilege 1s to a great extent a story of the 
fierce and prolonged struggle of the Commons to win the rights and freedoms 
which they enjoy to-day The right to control and, if necessary, to prohibit 
the publication of the debates and proceedings has been claimed, asserted and 
exercised by both the Houses of Parlament from very old days In 1628 
and again in 1640 the clerk was forbidden to make notes of “particular men’s 
speeches’? or to ‘‘suffer copies to go forth of any arguments or speech whatso- 
ever" (Hatsell 265 quoted ın May's Parhamentary Practice, 16th Edn, page 
55) The House of Commons of the Long Parliament ın 1641 framed a 
Standing Order ‘‘that no member shall either give a copy or pubhsh in print 
anything that he shall speak in the House” and “that all the members of the 
House are enjoined to deliver out no copy or notes of anything that is brought 
into the House, or that 1s propounded or agitated ın this House" In that critical 
period ıt was a necessary precaution. The House was so strict about this privilege 
that for printing a collection of his own speeches without such leave, Sir E Derr- 
ing was expelled from the House and imprisoned ın the Tower and his book was 
ordered to be burnt by the common hangman ‘This Standing Order has not 
upto tlus date been abrogated or repealed In 1680 to prevent mnaeeuiate accounts 
of the business done, the Commons directed their “votes and proceedings” without 
any reference to the debates, to be printed under the direction of the Speaker 


In 1738 the publication of its proceedings was characterised in a resolution 
of the House of Commons as ‘‘a high indignity and a notorious breach of privi- 
lege” The publication of debates in the “Middlesex Journal” brought down the 
wrath of the House of Commons on the printers who were ordered to attend the 
House The printers not having been found warrants were issued for their arrest 
and one printer was arrested and brought before Alderman John Wilkes who 
immediately discharged him on the ground that no crime had been committed. 
Another printer was arrested and brought before another Alderman who, likewmé 
discharged the prisoner inasmuch as he was not accused of having committed any 
crime By way of reprisal the House of Commons imprisoned the Lord Mayar 
and an Alderman, both of whom were the members of the House. Both men; 
on their release, were honoured in a triumphal procession from the Tower of 
London to the Mansion House After this political controversy, debates in both 
Houses, continued to be reported with impunity, although technically such report- 
ing was a breach of privilege Accurate reporting was, however, hampered by 
many difficulties, for the reporters had no accommodation ın the House and were 
frequently obliged to wait for long periods ın the halls or on the stairways and 
were not permitted to take notes The result was that the reports published in 
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the papers were full of mistakes and misrepresentations After the House of 
Commons was destroyed by fire in 1834, gallaries in temporary quarters were 
provided for the convenience of reporters and in the new House of Commons a 
separate gallery was provided for the Press, The Searchhght case 18 


In 1836 the Commons provided for the publication of parliamentary papers 
and reports, which led to the conflict between the House of Commons and the 
Courts, which was decided in Stockdale v Hansard, where Lord Chief Justice 
Denman held that the fact of the House of Commons having directed Messrs 
Hansard to publish all the parliamentary reports was no justification for their or 
for any other bookseller publishing a parliamentary report, containing a libel 
against any man Subsequently the House retaliated by committing Stockdale 
and his attorney and also the shertff to prison The deadlock thus brought bout 
was at length removed by the passing of the Parliamentary Papers Act, 1840 (3 
and 4 Vict, e. 9), and this Act provided that no proceeding for defamation hes 
for any publication made under the authority of either House of Parliament. 

In this connection, the celebrated judgment of Cockburn, @ J , m Wason 
v. Walter,” may be noted The plaintiff in that case had presented a petition to 
the House of Lords charging a high judicial officer with having, thirty years 
before, made a statement false to his own knowledge, in order to decerve a com- 
mittee of the House of Commons and praying for enquiry and removal of the 
officer 1f the charge was found true A debate ensued on the presentation of 
the petition and the charge was utterly refuted Allegations disparaging to the 
character of the plaintiff had been spoken ın the course of the debate A faithful 
report of the debate was published ın the Times and the plaintiff proceeded against 
the defendant, who was a proprietor of the Times for hbel It was held that the 
debate was a subject of great public concern on which a writer m a publie news- 
paper had full mght to comment, and the occasion was, therefore, so far privileged 
that the comments would not be actionable so long as a jury should think them 
honest and made in a fair spirit, and such as were justified by the circumstances 
as disclosed 1n an accurate report of the debate This qualified privilege to reports 
of Parliamentary proceedings is available on the ground that such reports are 
“essential to the working of the Parliamentary system and to the welfare of the 
nation", which would out-balance the occasional inconveniences to individuals. 
In order to have protection of this privilege, the report must be fair and accurate, 
made in good faith and without malice A garbled or partial report or a report 
of detached parts of proceedings, published with intent to injure individuals will, 
as 1n judicial proceedings be disentitled to protection, Wason v Walter In 
Davis v Duncan? it was held that a bona fide publication of a defamatory speech 
by a member for the mformation of his constituents 1s privileged 
But it was held in & v  Creevy,22 that the publication by a 
member in a newspaper of a single defamatory speech ın Parha- 
ment, for the purpose of injuring an individual, would not be entitled io 
WageDrivilege Just as the House has the unqualified right to publish its debates, 
reports, etc , under its own authority, 1t has the right to restrain publication by 
others without its authority, whether by a member or stranger. The House can 
clear the reporters gallery at any time and declare a session to be secret Publica- 
tion may also be restrained by direct legislation, e g., ın times of emergency. 


POSITION IN INDIA 


In India, the freedom of speech 1s subject to the rules framed by the House 
under its powers to regulate its internal procedure Article 118 (2) says that 
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until new rules are framed by the Houses, the rules and orders ın force immediate- 
ly before the commencemeat of the Constitution shall have effect, subject to modi- 
fications by the Speaker o1 the Chanman Such adapted Rules, eg, Rule 100 
of the Rules of the Council, 1equire that the speech of a member, (2) must not 
refer to any matter of fact on which a judicial decision ıs pending The speech 
of a member must not use offensive expressions regarding the conduct or proceed- 
ings of the Parliament o) any State Legislature Another limitation 1s imposed 
by the Constitution -itself, viz , that the conduct of any Judge of the Supreme 
Court or a High Court shall not be discussed except on a motion for his removal 


In England, an opinion has been expressed by Wade and Philhps, (Constitu- 
tonal Law, page 111) that the freedom of speech ın Parliament relates only to 
worde spoken by a member in the performance of his duties as a member and does 
not extend to casual conversation amongst members on private affairs Basu 
(Commentaries on the Constitution of India, Thud Edn, Vol I, p 577) 1s of the 
opinion that the words ‘‘anything said by him m Parhament’’ in clause (2) of 
Article 105 seem, to be wide enough to cover even conversation on private affairs 
So, under our Constitution, a member who 1s aggrieved by insulting words used by 
another member in private conversation within the House, while he may have his 
remedy from the House itself may not get redress ın a Court of law R v Abing- 
don”? Article 9 of the Bull of Rights, 1688 asserts that the freedom of speech 
and debates or proceedings in Parhament, ought not to be umpeached or ques- 
tioned in any Court or place out of Parliament 


Article 118 of the Indian Constitution deals with the Rules and Standing 
Orders regulating the procedure of Parliament The Rules of Procedure and con- 
duct of business in Parliament adapted under Art. 118 (2) have been published in 
the Gazette of India, Extiaordinary, in rts issue, dated February 14, 1950 (pages 
775 to 806) Rule 159 runs as follows: 


“159 Rules to be observed while speaking —A member while speaking shall 
mot (2) i&fer to any matter of fact on which a judicial decision is pending ; 
(w) make a personal charge against a member; (w) use offensive expressions 
about the conduct or proceedings of Parhament or any State Legislature, (4v) 
reflect on any deteimination of the House except on a motion for rescinding it; 
(v) reflect upon the conduct of persons in high authority unless the discussion 18 
bascd on a substantive motion drawn 1n proper terms 


Explanation —The words “persons in high authority” mean persons whose 
conduct can only be discussed on a substantive motion drawn ın proper terms 
under the Constitution o1 such othe: persons whose conduct, m the opinion of 
the Speaker, should be discussed on a substantive motion drawn in terms to be 
approved by him, 


(vt) use the President’s name foi the purpose of influencing the debate, ° 
(vw) Utter treasonable, seditious or defamatory words, (vi) use his nght of 
speech for the purpose of obstructing the busmess of the House ”? 

In the Indian Parliament, an interesting case arose out of a debate in fe 
House One member Dr Satyanarayana Simha, in the course of his speech 
alleged that a preceding speech by a Communist M.P. had been taken from an 
article by a Russian Communist one Mr Lemn He* added certam 
further allegations and referred to other documents, whereupon the 
Deputy Speake1 remaiked “If any  Hon'ble Member iefers to any 
document or reads any extracts fiom ıt on the floor of the House, 
he must place ıt on the Table of the House" Dr Simha on the following 
day laid certain documents on the Table A few days later the Communist 
Party leader in the House wrote asking the Speaker’s consent to raise a question 
of privilege The contention was that Dr Sinha’s remarks were calculated to 
— a eS 
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lower the prestige 1f the particular Communist member and thereby that of the 
House 1n the eyes of the public, and further that the documents laid were false, 
fabricated and forged The Speaker referred the ease to the Committee of Pri- 
vileges The Committee found no breach of privilege, Dr Sinha’s charges were 
perhaps exaggerated but his documents were genuine Both parties to the dispute 
had been too hasty (Committee of Privileges, The Sinha Case, Parliament Secre- 
tanat, December, 1952 Referred to by W H Morris Jones in ‘‘Parliament 
in India"—1957, Edn ,) i 


The Committee had at the same time to decide a related question Some days 
after the Sınha case had been referred to the Committee a press report appeared 
in which a Communist M P , Mr Sundarayya, was said to have remarked at a 
meeting that ‘‘the Committee of Privileges had now almost completed its 1nvesti- 
gations and Dr Sinha was finding ıt difficult to get out of the situation "" Mr 
Sundarayya gave a different version of this speech; he had only said that the 
Committee “will be going into the whole matter and now it will be for Dr. Sinha 
to prove his allegations, which will be a very hard job for hfm to do" The 
Committee declined to decide between the two conflicting reports, but pointed out 
that, since in fact the Committee had at that time not met, there was no ease of 
inaccurate reporting of the proceedings of a Committee but rather a purely ın- 
correct statement They recommended no further action, but pointed out that 
“it 1s highly desirable that no person including a member of Parliament or Press 
should without proper verification make or publish a statement or comment about 
any matter which 1s under consideration or investigation by a Committee of Parha- 
ment” (Committee of Privileges, The Sundarayya case, Parliament Secretariat, 


December, 1952 Referred to by Mr W. H Morris Jones in his “Parliament 
an India"', 1957 Edn, page 253) 


CONTROL OVER PUBLICATION OF PROCEEDINGS. 


It 1s within the power of either House of Parliament should it deem it expe- 
dient, to prohibit the publication of its proceedings (For a historical summary 
with regard to the publication of debates, see 2 Redlich’s Procedure of the House 
of Commons 36-38, May’s Parhameniary Practice 16th Edn, 54-56) This 
power is not exercised at the present time, except in certain circumstances 
Official repoits of the debates in both Houses are now published daily, and galle- 
ries are reserved for the use of reporters (See May’s Parliamentary Practwe 
16th Edn, page 269) The House of Lords by Standing Order declares that 
the printing or publishing of anything relating to the proceedings of the House 
hs subject to the privilege of the House (See H L Standing Orders (1954) 
(Public Business) No 15) The House of Commons, upon many occasions 

* has declared the publication of ıts proceedings without the authority of the House 
to be a breach of privilege and the House has never formally rescinded the orders 
which from time to time 1t has made with regard to this subject (See 2 Commons 

“Journals 209, 23 Commons Journals 148, 26 Commons Jownals 754, 29 Com- 
mons Journals 206, 207) The earhest resolution of the Commons was m 1641 


Lord Simoads editing the third edition of Halsbury’s Laws of England in 
Volume 28 at pages 458, 459 observes 


“Neither House will, however, now consider a report of the proceedings of 
the House 1n a newspaper or other publication to be a breach of its privileges, un- 
less the report is manifestly accurate or untrue or unless 1t discloses proceedings 
which have taken place after strangers have been ordered to withdraw The 
privilege may also be invoked to prevent the publication of evidence taken by a 
Select, committee before ıt has been reported to the House, or the publication of 
proceedings of committees conducted with closed doors including the publication 
of diaft reports" (May’s Parliamentary Practice, 16th Edn, page 19 
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The Parliamentary Papers Act, 1840 (3 and 4 Vict. c 9) by Section 1, 
provides that any civil or criminal proceedings which have been commenced 
against any person for publishing any reports, papers, votes or proceedings 
printed by order of either House of Parliament, must be stayed upon the delivery 
of a certificate and affidavit to the effect that such publication was by order of 
either House of Parliament Qualified privilege only, ın the Judicial not in the 
parliamentary sense, 1s afforded to extracts from or abstracts of such proceedings, 
ete (Vide section 3 of the Parliamentary Papers Act, 1840) This qualified 
privilege may also be claimed where such extracts or abstracts are broadcast by 
means of wireless telegraphy (Defamation Act, 1952, (15 and 16, Geo 6 and 1 
Elz 2, c 66), Section 9 (1)) A person who without malice publishes an 
extsact from a command paper presented to Parliament 1s protected by the Par- 
hamentary Papers Act, 1840 (3 and 4 Viet e 9) against any action for libel in 
respect of such extract, Mangena v Wright *4 


n EDITORIAL COMMENT AND PRIVILEGE, 


An important case of breach of privilege arose out of an editorial comment 
in the Tunes of India Questions were allowed and put in the House to the 
Minister of Finance and Prohibition on the granting of liquor permits to Magis- 
trates and Judges The questioner asked was whether the Government was 
“aware of the feeling in the public that granting of liquor permits to Magistrates 
and Judges ıs likely to influence judicial decisions in prohibition — cases"—to 
which the reply was ‘‘No’’ Supplementaries secured the names of the Judges 
who got the permits The editorial comment followed two days later under the 
heading Contemptible The questions asked ‘‘were nothing short of a degrading 
design to lower their Lordships ın public esteem The smgling out of 
Magistrates for public obloquy cannot but be part of a deliberate pattern” The 
questions should have been disallowed, since they violated the conditions laid down 
for the admissibility of questions and they were “mean and petty" “The entire 
performance in its malice and vituperation 1s unworthy of the Legislature of what 
was once a premier State But perhaps it 1s too much to expect elementary good 
manners and good taste from those who know no standards and observe none” 
The Commuttee of Privileges, after hearing the editor and his counsel, considered 
that the questions did not amount to any contravention of the Constitution which 
bans ''discussion" of the “conduct of a Judge in the discharge of his duties" , fur- 
ther that they were not contrary to the provisions of the rules regarding questions; 
finally, that the criticism in the editorial exceeds the bounds of decency, reason 
and fair comment", and “1s calculated to undermine the prestige and authority of 
the House” The editor and paper were held guilty of contempt and, therefore, 
of breach of privilege of the House The House endorsed the findings and 
carried out the Commuttee's recommendation to disapprove of the conduct of the 
editor and in the absence of a published unconditional apology, to withdraw 
the press facilities given to the paper (Report of the Privileges Comifffftce 
an the matter of breach of Privilege by the Editor, Printer and Publisher of 
the Tames of India, Bombay, (Bombay Legislature Department, March, 1953; 


referred to by Mr W H Morris Jones m Parhament m Mda, 1957 Edn, 
page 254) 


CRITICISM OF SPEAKER’S CONDUCT, 


One of the best known privilege cases arose out of action taken by the Speaker 
of the Uttar Pradesh Legislative Assembly in referring to the Committee of Pri- 
vileges a criticism of his own conduct published in a Bombay newspaper Blitz 
The Committee held the author and the editor guilty of breach of privilege and 
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1ecommended the imprisonment of the editor The Assembly approved the re- 
port and a warrant for the arrest of the editor was issued He was arrested, 
flown from Bombay to U P and detained Within a week of his being arrested, 
a habeas corpus application was presented to the Supreme Court raising inter alia 
the point that the detention was contrary to Article 22 of the Constitution which 
1equues the production of the arrested person before a Magistrate within 24 hours 
of arrest The Court upheld this contention and ordered the release of the editor. 
(Petition No 75 of 1952, Referred to by W. H Morris Jones in Parhament in 
India, page 255) 


CALLING A SPEECH OF A MEMBER ‘‘HAUTY?’’ 


The Hon’ble Deputy Speaker of the Madras Legislative Assembly (Assem- 
bly Debates, Volume XLITI, No 1, dated 25th March, 1961, page 29) observed. 


**It would be of interest 1f I quote from the Committee of Privileges of the 
House of Commons relating to the ‘‘ Daily Ma" newspaper in 1948 


"Whilst recognizing that ıt 1s the duty of Parliament to interverle ın the case of 
attacks which may tend to undermine public confidence ın and support of the 
mstitution of Parliament itself, your Committee think it important that, on 
the one hand, the law of Parhamentary Privilege should not be administered m a 
way which would fetter or discourage the free expression of opinion or criticism 
however prejudiced or exaggerated such opinions or criticisms might be, and that 
on the other hand, the process of Parliamentary investigation should not be used in 
a way which would give importance to irresponsible statement’. ” 

The objection taken was to the use of the word *Thwmw!' in Tamil which 
would mean ‘hauty’ or ‘arrogant’ It was held that calling a speech of a member 
hauty may not amount to attributing improper motive to the member. The word 
may be strong but does not involve a matter of privilege. 


THE SEARCHLIGHT CASE. 2i 


The ease M S M Sharma v Sm Krishna Sinha” arose out of the publica- 
tion by the Searchhght an English language daily newspaper, of certam refer- 
ences 1n the Legislative Assembly of the State of Bihar relating to the conduct of 
the Chief Minister of the State and an ex-Minister The newspaper reported that 
a member of the Assembly made a bitter attack on the Chief Minister and his ex- 
colleague with respect to their activities regarding the selection of Ministers and 
the glaring instances of encouragement of corruption by the Government. Soon 
after, the Secretary, Bihar Legislature, issued a notice to the Editor of the Search- 
light for breach of privilege ın respect of the Speaker of the Bihar Legislative 
Assembly and the Assembly itself by publishing a perverted and unfaithful report 
ef the proceedings of the Assembly relating to the speech of Shri Maheshwar 
Prasad Narain Sinha, M L A , expunged portions of whose speech were also 
published 1n derogation of the orders of the Speaker passed in the House on the 
Jew May, 1957 The notice asked the Editor to appear before the Privileges 
Committee which had found a prima facie case against him, and show cause why 
action should not be taken against him The Editor challenged the validity of the 


notice by a petitien filed in the Supreme Court under Article 32 of the Consti- 
tution 


The Supreme Court observed that ıt was called upon to answer two questions - 
(1) Whether the House of the Legislature could prohibit the publication of publi- 
cly seen and heard proceedings (11) Whether the privileges of the House under 
Aiticle 194 (3) prevailed over the Fundamental Rights of the citizen under Article 
19 (1) (a) <A four to one Court answered both the questions m the affirmative. 
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Speaking on behalf of the majority, Das, C J, held that ın the absence of a law 
made by the Legislature, the Legislature shall have all the privileges, powers and 
immunities enjoyed by the House of Commons in England at the commencement 
of the Constitution of India and the citizen could not insist on the faithful publica 
eation of the proceedings of the Legislature, 1f the Legislature choose not to per- 
mit him to do so The fundamental night of freedom of speech guaranteed to a 
citizen under Article 19 (1) (a) could not override the privileges of the Legisla- 
ture it must not be overlooked that the privileges were conferred by constitu- 
tional laws and not ordinary laws made by Parliament and, therefore, they 
are as supreme as the Chapter on Fundamental Rights 


eissenting, Subba Rao, J., observed that the reasoning adopted in the majo- 
rity judgment would unduly restrict and circumscribe the wide scope and content 
oi one of the cherished fundamental rights, namely, the freedom of speech in its 
application to the Press Subba Rao, J., asked “Why should Article 194 be 
preferred to Article 19 (1) (a) and not vice versa?”, According to him, if there 1s 
a conflict betwetn a legislative privilege and a fundamental right, the former 
should yield to the latter to the extent necessary to uphold the fundamental right. 
The Legislature has only the privilege of preventing mala fide publication of the 
proceedings Article 19 (2) gives ample scope for such reasonable restrictions to 
be imposed by a duly enacted law The privilege of Legislature can be adequate- 
ly protected by applying the test of reasonable restrictions envisaged under Art 
19 (2) Hence it 1s unnecessary to accord a preferred position to the privilege of 
the Legislature over the fundamental right of the citizen expressly guaranteed by 
the Constitution (The Searchhght II case; which was a review petition) The 
findings of the Courts were sought to be reopened but however that was not per- 
mitted and the review petition was dismissed The validity of the proceedings 
inside the Legislature of a State cannot be called in question on the allegation that 
the procedure laid down by the law had not been strictly followed No Count ean 
go into those questions which are within the special jurisdiction of the Legislature 
itself, which has the power to conduct its own business (See also Harendra v 
Dev Kanta*, Vinod v State of H P? 


PRESS AND PARLIAMENTARY PRIVILEGE 


Addressing the journalists at the Southern Indian Journalists Federation 
Press Club, Madras, Shri M N Kaul, Secretary of Lok Sabha, referred to the 
vital role which Press, :n a democracy, plays for the proper functioning of Parlia- 


ment In regard to the question of Parliamentary privileges vis-a-vis the Press, 
he said 


* It 1s vital that the p10eeedings of Pairhament are piesented io the people 


correctly thiough the Press, because ıt 1s only through the Press, that the re* 
actions of the people can, as 1t were, be transmitted back to Parliament 


We do keep a general watch over how correspondents, who come to the Press 
Gallery, report proceedings of Parliament All that the Speaker is concerned 
with primarily is that they faithfully report the proceedings and at the same time 
uphold the dignity of Parliament 


e 
The idea underlying privileges of the House was that there should always be 
the reserve power 1n Parliament, emphasising its sovereignty, in the same manner 
im which Courts have power to punish contempt, and as authority, as the highest 
Aribenal in the land in the sphere of legislation, should not be held to mdieule 
But 1t does not mean that 1t amounted in any way to restriction of the liberty of 
the Press or the eciüzen's hberty of enteism "4 


— 
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PRIVILEGES OF MEMBERS INDIVIDUALLY. 


Freedom from arrest —A member of the House of Commons is 1mmune 
from arrest in civil proceedings, during a session of Parliament and for a period 
of forty days before and forty days after the session It 1s available even when 
Parliament 1s dissolved or prorogued, and even though the member ın question 1s 
not elected in the new Parliament Goudy v Duncombe? The immunity does 
not extend to (a) Bankruptcy proceedings, (b) Proceedings for ecmmmal 
contempt of Court, (c) Preventive detention under statutory powers, but not 
for words spoken in the House, (d) Criminal charges of treason, felony, 
seditious libel or breach of the peace, (e) Refusal to give security for good 
behaviour and (f) Preventive detention under the Defence Regulations, 939. 
(Cantan Ramsay’s case,*) 


This privilege of freedom from arrest applies also to members of the Indian 
Parlament (In the matter of Venkateswaralu" This privilege ıs based on 
grounds of public policy to enable members of the Legislature to ° discharge their 
oe — without interruption In Stockdale v Hansard’ Lord Denman, 

. observed 


“I will speak but of one other privilege, the privilege from personal 
arrest, which 1s both undoubted and indispensable A distinction has been some- 
times taken, but, 1n my opinion, does not exist in law, between one class of pri- 
vileges as necessary for performing the functions of Parliament, and another as 
a personal boon, both classes are, as I apprehend, conferred on grounds of public 
policy alone The proceedings of Parliament would be liable to continual inter- 
ruption at the pleasure of individuals, if every one who claimed to be a creditor, 
could restrain the liberty of the members". (See section 135-A of the Civil 
Procedure Code) 


In Phillips v Wellesley’, 36 was held that where a person 1n custody is elected 
a member of Parliament, he 1s entitled to be discharged on such election, unless 
the imprisonment 1s of such a nature as to disqualify him to be a member of 
Parliament In this connection, section 7 of the Indian Representation of the 
People Act, 1951, may be looked into 


The privilege of a member of Parliament from arrest exists for forty days 
before and after a meeting of the Parliament In Asuma v State of West 
Benyal*, ıt was held that where the Legislative Assembly of a State has been pro- 
rogued and has not yet been summoned for the next session and there 1s no knowing 
when it will be summoned, ıt would be premature to elaim the privilege from 
arrest In Goudy v Duncombe", ıt was held that the rule of privilege of a 
member of Parliament from arrest 1s the same 1n the ease of dissolution as in 
that of a prorogation Hence, even where House has been dissolved and not 

ely prorogued, the privilege wil apply for a period of forty days from the 
date of dissolution. 


Where & member of Parliament 1n England 1s arrested or detained 1n eustody 
contrary to his pfivilege as such member, he 1s entitled to be discharged by the 
Court and not only by warrant of the Speaker of the House of Commons. 
Phillips v. Wellesley.? 
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Under the Indian Constitution also, the High Court has power to issue ap- 
propriate writs under Article 226 inclusive of heabeas corpus ın the case of con- 
travention of the rights, privileges and immunities of members of Parliament or 
State Legislatures (In the matter of  Venkateswaralw?) The Pri- 
vilege from arrest of members of Parliament only suspends the ha- 
bility to arrest The hability ıs automatically ievived on the cessa- 
tion of the privilege (See section 185-A (2), Civil Procedure Code). 
Where a person stands bail for another, who 1s entitled to the privilege from per- 
sonal arrest as a member of Parliament, the bail 1s entitled to be relieved on 
motion In England, Parliamentary privilege of freedom from arrest applies 
only to Lords of Parliament, minor peers, noble women, or widows of peers are 
excluded (H L. Standing Orders (1954), Public Business, Nos. 71, 72). 


The privilege from personal arrest of members of Parliament only applies 
to arrest under civil process Arrest under the law relating to preventive deten- 
tion is not arrest under civil process. Preventive detention partakes more of 
erimmal than of a civil character, as an order for preventive detention 
is based on a suspicion of nefarious and criminal or treasonable activaties. 
Aswmal, v State of West Benpal'* It should also be remembered 
that the privilege of Parliament ıs granted on grounds of public 
policy and 1s not to be used to the detriment of the public And, hence, the pri- 
vilege from arrest does not apply to such cases In such a ease, there 1s no ques- 
tion of any infnngemcnt of the freedom of speech of the member 
In this connection, reference may be made to the case of Captan Ramsay,» 
a member of the House of Commons in England who was detain- 
ed without tral by executive ordei under Regulation 18-B of the 
Defence (General) Regulations, 1939, during the last war Huis case was 
referred to the Commuttee of Privileges of the House of Commons The 
Committee did not recognise the privilege claimed by Captain Ramsay against such 


airest The Committee in its report to the House came to the following conclu- 
sion 


“The precedents lend no support to the view that members of the Parlia- 
ment are exempted by privilege of Parliament from detention under Regulation 
18-B of the Defence (General) Regulations, 1939 Preventive arrest under 
statutory authority by executive power 1s not within the principle of the cases to 
which privilege from arrest has been decided to extend To claim that the 
privilege extends to such cases would be either the assertion of a new Parlia- 
mentary privilege or an unjustified extension of the existing one No questiom 
of any infringement of freedom of speech arises” (Quoted in Asumalr’s case) : 


The view that the privilege from arrest 1s confined to Civil cases only has 
been accepted in the United States also  (Wilhamson v U S 36 Service in 
Parhament 1s paramount to all other claims —_ 


The first occasion for a reference of a case of this nature to the Committee of 
Privileges arose on the arrest of Mr Deshpande, Hindu Mahagabha M P , in 
March, 1952 The question raised was whether the arrest and detention of a 
member while the House was in session constituted a breach of privilege The 
Committee found that privilege did not extend to arrests and detentions under the 
Indian Preventwe Detention Act, 1950 The Constitution authorises preventive 
detention in the mterests of the State,and 1t 1s well-settled that the privilege of 
Parliament is granted in regard to the Service of the Commonwealth and 1s not 
a sc pU Mp A EI ge ee 
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to be used to the danger of the Commonwealth, that is for the protection of the 
community as a whole. The arrest did not constitute a breach of the privilege 
of the House and the Speaker had been informed as quickly as possible (The 
Deshpande Case, Parliament Secretariat July, 1952) 


Another case, shortly afterwards concerned the arrest of a Communist, M. P , 
who was at once released on bail The only issue there, was whether there was 
duiy on the part of the Magistrate to 1nform the House The Committee found 
no difficulty after consulting Erskine May and some British cases, in concluding 
that this duty only obtained when a member has been committed to prison and 
detained without bail. (Committee of Privileges, The Dasaratha Deb case, 
Parliament Secretariat, July, 1952). . e 


EXEMPTION FROM SERVICE AS JURORS. 


Under the Juries Act, 1870, members of either House of Parliament are 
exempted from serving on juries, without reference to the sitting of Parliament. 
Under the Indian law, (section 320 (aa) of the Criminal Procedure Code) members 
of Parliament or of any State Legislature are exempt from liability to serve as 
jurors and assessors. This provision 1s 1n accordance with the privileges of the 
House of Commons in England, which under clause (3) of Article 105 of our 
Constitution, are applicable to members of Parliament in India. 


EXEMPTION FROM ATTENDANCE AS WITNESSES. 


Members of the House of Commons have the privilege of exemption from 
being summoned as witnesses while Parliament is ın session. But this privilege 
is usually waived, by the House granting leave of absence to its members so sum- 
moned, in order to aid the administration of justice The Court also sees if ıt 
is possible to arrange for the attendance of the member after the session 1s over. 
But no member ts entitled to give evidence in relation to any debates or proceedings 
in the House, except by its leave Chubb v Solomans,16 


PRIVILEGES OF THE HOUSE COLLECTIVELY 
THE RIGHT TO EXCLUDE STRANGERS. 


Strangers were formerly excluded fróm both Houses by the custom of Parlia- 
ment and the relevant Standing Orders Although the presence of strangers 1s 
now recognised in those parts of the respective Chambers which are not appro- 
priated for the use of members, each House reserves the right to exclude strangers 
and to debate behind closed doors Galleries are provided ın both Houses for the 
use of the public, the press and diplomatic representatives 


x By House of Lords Standing Orders, (1954), Publhe Busmess No 10 ıt 15 
provided that m the House of Lords, when the house 1s sitting no person 1s allow- 
ed on the floor of the House except Lords of Parliament and such other persons as 
alist or attend the House Upon an order of the House, persons in all or any of 
the galleries or ın the spaces about the throne and below the bar are required to 
withdraw It is also provided by the Order No 11, that the admission of 
strangers to the Chamber is subject to any orders which the house may make for 
that purpose 


In the House of Commons no person may be brought into any part of the 
House or gallery appropriated to members while the House or a Committee 
of ihe whole House is sitting (House of Commons, Standing Orders 
(1958), Publie Business, No 104) and the Serjeant at Arms ıs ım- 
structed to take into custody such persons and also any stranger mis- 
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conducting himself in the public gallery. (House of Commons Stand- 
ang Orders (1958), Public Business No 103) During any sitting of the 
House a member may take notice that strangers are present, whereupon the occu- 
pant of the Chair under the Standing Order puts the question forthwith that 
"Strangers do withdraw’’ without permitting debate or amendment, the Speaker 
or Chairman may also 1f he thinks fit order the withdrawal of strangers from 
any part of the House without prior order of the House (See House of Commons 
Standing Orders (1958)), Pubhe Business No 105 (1) Its to be noted that 
an order that strangers do withdraw does not apply to members of the House of 
Lords This Standing Order ealhng strangers to withdraw is made use of when 
the House of Commons discusses matters in secret session , upon an order of the 
Ifouse that the proceedings be held im secret In the House of Lords a Standing 
Order provides that, upon an order for a secret sitting, the Chamber shall be clear- 
ed of all persons except Lords of Parliament and Officers of the House required 
to be present (See H L Standing Orders (1954), Public Business, No. 14). 


In India, under the Rules, the Speaker or Chairman may, whenever he thinks 
fit order the withdrawal of strangers from any part of the House (Rule 225 of the 
Rules of the Council and Rule 400 of the Rules of the House). 


COMPLETE INTERNAL AUTONOMY. 


Each House of Parhament has the right to control and regulate its proceed- 
ings and also to decide any matter arising within its walls, without interference 
from the Courts What is said or done within the walls of Parliament cannot be 
anquired into in a Court of law The House has thus the exclusive power of in- 
terpreting a statute, so far as the regulation of its own proceedings is concerned; 
even 1f that interpretation be erroneous, the Courts have no power to interfere 
with xb direetly or mdirectly Tt was so held ın Bradlaugh v Gossett! also Even 
where a particular procedure is laid down by a rule of the House or by a statute, 
the House 1s free to depart from that procedure and no Court can interfere on the 
Ale ~ the proper procedure has not been followed (May, 16th Edn, 
page 


It has been held that the House of Commons has absolute authority to deter- 
mine whether any statute should apply to any matter taking place within its walls 
In E v Graham Campbell,® an application was made for summons to members 
of the Kitchen Comnutee and the Refreshment Department of the House for sale 
within the House of Commons of intoxicating liquor without heence contrary to 
the law It was held that as the House in the matters, of which complaint was 
made, was acting collectively in a matter falling within the ambit of its internal ° 
affairs, the Magistrate was justified in refusing summons ’’ The House of Com- 
mons was acting collevtively in a matter which fell within the area of the internal 
affairs of the house The non-hability extends to Officers and members $ 
Committees 


There 1s no authority holding that the House would also be cempetent to deal 
with crimes committed within the House. On the other hand, Stephen, J , in 
Bradlaugh v Gossett," expressed the opinion that “the line must be drawn some- 
‘where and that the House could not try, say, a murder which took place under its 
roof " In Ehot’s case?? the charge of assault was held combined with charge of 
seditious speech and so the question was left open whether the House could exclu- 
sively deal with a simple assault committed within the House. 
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THE INDIAN POSITION NOW. 


* — In India, no writ or direction under Article 32 or Article 226 can be issued to 

a Legislature in respect of its functions Although there is no provision ın the 
Constitution similar to Article 361, which relates to the President and Governors, 
expressly exempting the Parliament or State Legislatures from legal proceedings 
such exemption naturally arises from Articles 105 and 194 of the Constitution and 
from the powers possessed by the Legislature. A Court cannot issue a direction 
to a Legislature not to proceed with a Bill on the ground that ıt infringes the 
Fundamental Rights guaranteed by the Constitution Article 13 (2) merely dec- 
lares what the Legislature shall not do If the Legislature does what 1t 1s direct- 
ed by the Constitution not to do, its Acts may be declared void (Chotey gal v 
The State of UP )” 


PARLIAMENTARY MISBEHAVIOUR 
In addition to possessing a complete eontrol over the regulation of its own 
proceedings and the conduct of 1ts members, the House of Commons claims the 
exclusive right of providing as 1t may deem fit, for its own proper Constitution. 
(Bradlaugh v Gossett?*, Burdett v Abbot? , Bradlaugh v Erskine*) 


Although the House of Commons has delegated its right to be the judge in 
controverted elections, it retains 1ts right to decide upon the qualifications of any 
of its members to sit and vote m Parliament If in the opinion of the House, 
therefore, a member has conducted himself in a manner which renders him unfit 
to serve as a member of Parliament, he may be expelled from the House, but un- 
less the cause of his expulsion by the House constitutes ın itself a disqualifiea- 
tion to sit and vote 1n the House of Commons, it ıs open to his constituency to re- 
elect him (Halsbury’s Laws of England, 3rd Edn, Vol 28, page 451). 
Members have been expelled from the House of Commons upon various grounds; 
cg, as being rebels, or as having been guilty of forgery, or perjury, of mis- 
appropriation of public money, of corruption in the administration of justice or in 
public offices, or 1n the execution of their duties as members of the House, or of 
contempts and other offences against the House itself. May's Parhamentary 
Practice, 16th Edn, pages 115, 185, 186) 


The expulsion of a member (from the House of Commons 1s effected by 
means of a resolution on a motion at the instance of the Chair in the usual way. 
If a member 1s convicted of a criminal éffence, the Judge or Magistrate informs, 
the Speaker of the offence of which the member has been convicted, and the 
sentence that has been passed upon hum On receipt of such a communication, 
the Speaker informs the House, and a motion is made for an address to the Crown 
praying that a copy of the record of the trial be laid before the House Where 
a member is convicted but released on bail! pendmg an appeal the duty 
to communicate with the Speaker does not arise There is no duty to 


“Worm the Speaker ın the case of a person who while in prison under senttnce of 


a Court 1s elected a member In the ease of an attachment order for contempt. 
of Court, the Judge mforms the Speaker that an order has been issued 
(Halsbury’s Laws of England, Simond’s Edn, Vol. 28, page 461). 


In India, the Speaker has power to stop speeches which are improper or irre- 
levant The House may suspend or expel a member for obstrution of the 
Speaker or objectionable behaviour ‘The Speaker or the Chairman may be asked 
to name" the offending member The question of suspension is then put and if 
carried, the member may be suspended for a limited period, or expelled for the rest 
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of the session (Rules 386, 387 of the Rules of Procedure and Conduct of Busi- 
ness in the House of the People, Rules 215 and 216 of the Rules of the Couneil of 
State) 


Expulsion, however, would not debar a member to sit 1f he 1s re-elected as 
happened in the ease of John Wilkes m 1774 (Anson, Law and Custom of the 
Constitution, 1922, Vol, II, page 183) Unless the cause of his expulsion by the 
House constitutes in 1tself a disqualificaion to sit and vole in the House, it 1s 
open to his constituency to re-elect him 


Under Article 194 of Constitution of India the Legislature has the right (1) 
to be the exclusive Judge of the legality of 1ts own proceedings, (n) to punish its 
members for their conduct in the House and to settle 1ts own proceedings A 
Court of law ean never be a Court of appeal against the Legislature or against 
rulings of the Speaker, who as the holder of an office of the highest distinction, 
has the sole responsibility cast upon him of maintaining the prestige and 
dignity of the. House 


ACTION BY MEMBER AGAINST SPEAKER. 


The Speaker of the Uttar Pradesh Assembly, in the exercise of his powers to 
maintain order had to direct the removal of the Leader of the Opposition from the 
Chamber and as step in this direction suspended the member for the remainder of 
the day's sitting and referred the matter to the Committee of Privileges The 
Committee agreed that the member had behaved in a disrespectful manner and by 
a resolution of the House suspended him for the rest of the session The member 
thereupon moved the High Court on the ground that he had been doubly punished 
in violation of the fundamental guarantee. The Court dismissed the member's 
appheation, holding that disciplinary action for a breach of parliamentary rules 
was not punishment as intended by the Chapter on Fundamental Rights, and, 
therefore, the question of double punishment did not arise and the resolution 
passed by the House was an internal matter which the Courts have no power 
to scrutinise (Article 182 (2) or, for States 212 (2) One view was trat in 
reconciling the privileges of Parliament as set out in Articles 105 and 194 with 
the rest of the Constitution ıt had to be taken that the framers had not m- 
tended the privileges to be overruled by the Fundamental Rights, Per contra. 
it was held that the Fundament] Rights were more fundamental 


THE RIGHT TO PUNISH MEMBERS AND OUTSIDERS FOR BREACH 
OF ITS PRIVILEGES 


The night to punish members and outsiders for breach of its privileges 1s 
by far the highest of the privileges of the Houses of Parhament It can punisif 
for contempt or breach of its privileges yn the same way as Courts of Record 
can This 1s a judicial power and this power gives to Parliament the epithet 
—']High Court of Parliament’’. This 1s true of the sovereign British Pate. 
ment, 


ABSENCE OF OPPOSITION : 


When a privilege matter regarding the absenee of the main opposition party 
in the Madras Legislative Assembly came before the House, the Speaker held 
that 1f a member 1s absent for sixty days consecutively without the permission 
of the House, action will be taken under Article 190 (4) of the Constitution. 
The Hon'ble Speaker observed - 


‘‘Members are normally bound to attend the meetings of this House 
and discharge their duties not only to the State and to their constituencies. 
But 1f some Hon'ble members are absent without the permission of the House, 
they will suffer the consequences and it is not for this House to consider that 
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point.” (Official Report of the Madras Legislative Assembly, Vol. V, No. 3, 
page 269, dated 25th July 1962) 


CONTEMPT OF PARLIAMENT, 


May observes ‘‘Any act or omission which obstructs or impedes either 
ilouse of Parliament in the performance of its functions or which obstructs or 
impedes any member or officer of such House in the discharge of his duty or 
which has a tendency, directly or indireetly, to produce such results may be 
treated as a contempt, even though there 1s no precedent of the offence '' (May, 
Parliamentary Practwe, 16th Edn , page 109), Among the most important powers 
of the House of Commons 1n England 1s its power to commit a person for con- 
tempt or breach of its privileges (Case of the Shenf of Maddles&z^; 
Burdett v Abbot? In Howard v. Gosset; it was held that Speaker 
oi House of Commons may issue warrant for arrest of person, 
who violates the privileges of the House The House of Commons 
ean commit a member for publishing libellous and scandalousematter reflect- 
ing on the rights and privileges of the House or for disorderly behaviour inside 
ithe House, but the commitment can only be till the end of the session In 
Stockdale v Hansard? Lord Denman, OJ, observed: 


“The privilege of committing for contempt is inberent in every deli- 
berative body invested with authority by the Constitution But, however, 
flagrant the contempt, the House of Commons ean only commit till the close 
of the existing session Their privilege to commit is not better known than 
this hmitation of ıt ‘Though the party should deserve the severest penalties, 
yet, his offence being committed the day before a prorogation, if the House 
ordered his umprisonment but for a week, every Court m Westminster Hall 
and every Judge of all the Courts would be bound to discharge him by habeas 
corpus ?! 

The power also belong to the House of Commons by virtue of the lex et 
consuctudo parhament, (the law and custom or usage of Parliament) which 
fs a law peculiar to and inherent in the two Houses of the British Parliament. 
(Doyle v Falconer? ‘The object of the power is to enable the House to func- 
tion efficiently and without obstruction and disturbance (Burdett v 
Abbot) In the case of the Shenff of Mrddlesex?* it was pointed 
out that the Crown has no right which it ean exercise otherwise than 
by process of law, and has, therefore, no power of committing any person 
directly to jail for contempt But, ıt was pointed out, representative bodies 
must necessarily vindicate their authority by means of their own and those 
means lie in the process of committal for contempt It was also pointed out 
that this apples not only to the Houses of Parliament but to the Courts of 
Justice, which are liable to continual obstruction and insult if they were not 
entrusted with such power. But there is a distinction between a power to 
push for contempt which 1s a judicial power and a power to remove any 
obstruction offered to the deliberations or proper action of a legislative body 
during rts sitting It ıs clear that the latter power is necessary for the self- 
preservation of the Legislative Assembly (Doyle v Falconer jas 


CONTEMPT COMMITTED OUTSIDE THE HOUSE. 


It has been held by the Judicial Committee that the judicial power of 
punishing for contempt committed outside the House does not belong to the 
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colonial iegislative bodies and that this power of punishing for contempt by 
imprisonment 1s a peculiar feature of the House of Commons, the result of 
ancient usage and preseription. 

In section 28 (3) of the Government of India Act, 1935, also, this prin- 
ciple was given effect to, 1t was expressly provided that the Legislature had not 
the status of a Court and did not possess any punitive or disciplinary power 
other than a power to remove or exclude persons infringing the Rules on 
Standing Oiders or otherwise behaving m a disorderly manner. 

In Kilbourn v Thomson? it was held by the Supreme Court of 
the United States that the House of Representatives had no general 
power of punishing for contempt and the precedents of the Eng- 
hsh® Parlament as to the power to punish for contempt non-members 

, (of the House were not applicable to the House of Representatives It was held 
by the Supreme Court in that case that the power of the House of Commons 
in England was not an inherent legislative power, but a judicial power derived. 
from the days when 1t sat with the other House as one body Professor Willis 
in his Constitutional Law, (1936 Edn, page 146) eriticises this view as not 
being correct. The learned author observes: 


‘‘This position was clearly wrong because either the House of Commons 
was not a Law Court (Jones v Rundall) or if 1t 1s a Law Court it 1s such a 
Court to no greater extent than United States legislative bodies It 1s essentially 
a legislative body and 1ts practice has pursuasive value in this country The 
powers of the House of Commons 1n this respect are only a part of our Anglo- 
American heritage ”’ 
CONTEMPT OF THE HOUSE ITSELF. 


Wilful obstruction of the business of the House or of Officers of the House 
while discharging their duties amounts to contempt of the House itself Re- 
sistance to the Sergeant at Arms, and his staff in execution of the orders of 
the House 1s an example of contempt of this nature In Dennis case it was 
held that !umultuous or riotous gathering before the House in order to offer 
threat or intimidation to members or to obstruct business amounts to contempt. 
Tampering with witnesses obstructing them in respect of evidence to be given; 
to the House, giving false evidence before the House, (Colburn’s case?) , refusing 
to attend when summoned Horne’s Case); refusing to answer questions or 
to produce documents in the witness’s possession (Flemig’s case^!); refusing 
to withdraw from the House when ordered (Bradlaugh’s case!?) ; refusing to com- 
ply with order not to take note of what is passing ın the House (Fonnerby’s 
case), fabricating any false document with a view to decerve the House 
(Martin's caset), or to destroy a documents material to inquiry before the» 
House (Lamb’s case) are all certam 1nstanees of contempt. held to be so, by 
the House of Commons Offering of bribe to a member 1s regarded as an insult 
not only to the member himself but to the House (Case of Quin 8) tuto 

A member was expelled for receiving £500 from the French Merchants 
for business done in the House», entering into an agreement with a person 

. for money to advocate the claim of such person 1n the House (Boothby’s case!9) ; 
(Belcher's caset?) 


A Committee of enquiry appointed to investigate into the conduct of Mr 
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II G Mudgal, a member of thè Indian Parliament, found that he was to receive 
certain monetary benefit ın exchange for services inclusive of putting of ques- 
tious in Parliament moving amendments to certam Bulls and arranging mter- 
views with Ministers, ete ; 1t was resolved by the House that the conduct of 
the Member was derogatory to the dignity of the House and ineonsistent with 
the standard which Parliament is entitled to expect from its members and that 
he deserved expulsion from the House (Mudgal’s case’). 


CoNSTRUCTIVE CONTEMPTS. 


Certain acts of contempt are classified as ‘‘constructive contempts’’ in, 
May's Parhamentary Practwe (May, 15th Edn, page 117 ‘They are— 

(4| Publishing spoken or written words reflecting upon the eharafter, 
conduct or proceedings of the House or upon its Members, named or unnamed 
relating to his capacity as a member of the House (Report of the Committee 
of Privileges, (1951) H C. 149). 


(u) Any act which even indirectly brings the House into ‘‘odium, con- 
tempt or ndieule", eg, disorderly conduct within the precincts of the House 
while 1t 1s sitüng, writing an msulting letter to the Speaker 


(11) Publishing false or perverted reports of debates or proceedings in 
the House or any Committee thereof The gist of this contempt 1s mala fide 
publication, nevertheless, neither a member nor a private person or the Press 
should, without proper verification, make or publish a statement or comment 
about any matter which was under consideration by the House or a Commitee 


(1v) Publishing proceedings ordered to be expunged from the journals 
(Case of the Albion & Evening Advertiser 1?) : 


(v) Premature publieation of the Report of a Committee or 1ts Minutes 
of dissent or of the evidence taken by it, before the Commnuttee's report 1s pre- 
sented to the House, constitutes contempt Reporting of the proceedings may 
be contempt when the House or its Committee is sitting in camera. 


(vi) On the same principle, disclosure of budget proposals by a Minister 
before the Official Statement of the Finanee Minister 1s made in the House 1s 
regarded as a breach of privilege of the House In 1936, Mr Thomas, Secre- 
tury of State for Dominion Affairs, gave out certain budget secrets By re- 
solution of both Houses, there was an enquiry made by a Tribunal appointed 
under the Tribunals of Enquwy Evidence Act, 1921 and as result, Mr Thomas 
lost his seat in the Cabinet. In 1947, Mr Hugh Dalton, Chancellor of the 
Exchequer imadvertently disclosed certain proposals in a talk with a press 
zepresentative on his way to the House and resigned from Chancellorship of 
the Exchequer ' 

(vu) To publish or give for publication, any Question, Resolution, or 
Meon, before they are admitted by the Chair The Rules also prohibit the 
publication of answers to questions proposed to be given by Ministers before 
they have actually been given on the floor of the House (R 48 of the Rules 
of the Council R 73 of the Rules of the House). But there 1s no breach of 
privilege ın publishing or giving for publication a Bull before ıt 1s introduced 
in Parhament (L A D, 2nd September, 1935, page 121). 


(vni) Failure on the part of a Judge or a Magistrate to inform the House 
"hen a Member is taken into custody or imprisoned on a eriminal charge 
(May, 15th Edn, page 121) 


(ix) Service of process and arrest withm the house—(a) ‘The service or 
execution of any process (civil or criminal) either upon a member or upon any 
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other person within the precincts of any House of the Legislature on a day on 
which the House or any Committee thereof 1s to sit, 1s sitting or has sat, will 
constitute a breach of privilege of the House, unless the leave of the House 1s 
obtamed through the Speaker for such action (1945-46 HC 31) 


CONTEMPT OF A COMMITTEE OF THE HOUSE 


As in the ease of proceedings in the House itself, any disorderly, contu- 
macious or disrespectful conduct in the presence of a Committee constitutes a 
contempt (May, 16th Edn, page 109) Similarly, a conspiracy to decerve a Com- 
mittee or the presenting of forged or fabricated documents with intent to deceive 
a Coyimittee are acts of contempt m the same manner as they would be 1f com- 
mitted against the House Premature publication either by a member or by 
any other person of the Report or Minute of Dissent of or the evidence taken 
by any Committée before they are presented to the House constitute contempt 
of a Committee of the House When a Committee sits an camera, the publi- 
eation of its proceedings would also constitute a breach of privilege (May, 
15th Edn , page 119) Disobedience to the intra vires orders of a Committee, e.g , 
an order to attend or produce documents or avoiding or interfering with the 
execution of such orders of a Committee, constitutes a contempt of the House 
by which the Committee was appomted (May’s Parlsamentary Practice, 16th 
Edn., pages 112-113). 


CONTEMPT IN RELATION TO THE SPEAKER 


Reflection on the conduct of the Speaker and accusation of partiality in 
the discharge of his duty either by a member or by an outsider constitute con- 
tempt in ielation to the Speaker ‘This rule applies also to the Chairman of a 
Committee, or a Member nominated to be a member of Select Committee. It 
may be said that the rulings from the Chair are dealt with on principles similar 
to those governing contempt of Court On the analogy of matters sub judice, 
it has been held that any discussion of a matter which 1s pending a decision, 
liom the Chair constitutes a breach of privilege, 1f such discussion tends to 
obstruct the conduct of proceedings in Parliament (Report of the Commattee 
of Privileges, (1951) HC 149). 


CONTEMPT IN RELATION TO A MEMBER 


Any act on the part of an outsider which lowers the dignity of a Member 
of Parliament or interferes with the lawful discharge of his duties, as a member, 
constitutes contempt and is punishable by the House Reflecting upon the 
conduct of a Member, ın his capacity of a member 1s punishable (Howard’s* 
case?) — Wilful musrepresentation of a Member's conduct in Parliament has 
been held to be of the nature of a libel upon him In Gardner’s case”! 1t was 
held that insulting, assaulting, threatening or otherwise molesting a Membe: eee 
account of his conduct in Parhament or while coming to or going from the House, 
attempting to do such acts or inciting others to do such acts against Member 
constitutes contempt 1n relation to a member In Grady’s case??eit was held that 
pieferring to the House a false and fiivolous petition against a Member or 
threatening a Member by a letter that the writer would make such a peti- 
‘tion unless the Member did a certain favour to the writer, constitutes the 
breach of privilege Offering of bribe to a member is clear contempt Arrest- 
ag a member in breach of his freedom from arrest constitutes contempt of the 
House itself  (Hewhway's case? ; Warnock’s case?*, Juner’s case?5) 

c Do LO e nuu uU I 
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MISCONDUCT OF A MEMBER 

May says that the acceptance of any bribe or other illegal gratafication im. 
consideration of anything to be done by a member ın his capacity as a member of 
Parliament constitutes a bieach of privilege of Parliament, and the principle has 
been extended to any kind of indirect advange (May, 15th Edn , pages 115-116) , 
Mudgal’s case), Members cannot accept professional fees for services connected. 
with any proceeding or measure in Parhament Even where no illegal gratifiea- 
tion 1s involved, the House of Commons has resolved that no member of Parha- 
ment should enter into any contractual agreement with any outside body which: 
might hmit his independence of action as à member of Parliament (May, 16th 
Edn , page 50). 
CoNTEMPT BY WITNESSES ? 

Witnesses who are summoned by the House or a Committee thereof, have 
the same immunity from arrest on civil process as members of the House have 
got, and anybody who arrests or procures the arrest of a witness ın breach of 
this privilege would be guilty of contempt (May, 16th Edn, page 84). 
Witnesses have the same freedom of speech in respect of anything said. 
by them in their evidence before the House or Committee and any legal action 
against a witness for any statement made by the witness in the course of his 
evidence, constitutes a breach of privilege Any act intefering with the 
attendance of a witness m pursuance of the summons, such às molestation, 1n- 
timidation, physical restraint or the like or any such treatment of a witness 
on account of his having given evidence; tampering with or corruption of a 
witness, and even insult or abusive language used against a witness ın connec- 
tion with his position as a witness or his evidence ıs construed as contempt of 
the House 

Refusal to attend or to produce a document which has been ealled for, or 
&bseonding to avoid a summons, or refusing to take the oath or to answer g 
question, or to answer a question in an insulting manner or wilfully suppress- 
ing the truth or behaving ın a disorderly manner constitutes contempt on the 
part of a witness summoned by the House or its Committee (Blwnt’s case?) = 
Dobson’s case 3 

CONTEMPT BY AN OFFICER OF THE HOUSE, 


Obstruction of an officer of the House imn the discharge of his duties, is 
obstruction of the House itself Any insult, or mtimidation offered to aw 
officer in the course of discharge of his duty or on account of anything done by 
him as such, constitutes contempt of the House Since no action civil or 
eriminal, hes against an officer of the House for anything done ın execution of 
ethe orders of the House or in the conduct of proceedings of the House or any 
Committee thereof, anybody, who brings such action ıs liable for contempt. 
The House may, however, direct its Officer to appear im an action brought 
agginst him for any act done by him in the due discharge of his duties and 
direct the Government to take up his defence (May, 16th Edn, page 127). 
An officer of the House enjoys the same immunity from arrest on eivil pioeess. 
as is enjoyed by,a Member of the House A breach of this privilege by any 
person, therefore, constitutes contempt 

An Officer of the House may himself be guilly of contempt of the House 
if he gives evidence before any authority outside the House as to the proceed- 
ings in the House of which he 1s officer or in any Committee, thereof He 
cannot even appear as a witness before the other House of Parliament, with- 
out leave of the House of which he 1s officer (May, 16th Edn, page 117). 


1 Ref Porl Deb 24th Sep 1951 Part II 2 (1720) 21 LJ 418 (420) 
Col 3250, Report of Committee on the Con- 3. (1946-47) 202 CJ 377, 378. 
duct of a Member. Part Sectt Pub, Aug 1951 
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In respect of corruption in the execution of his duty or breaches of the orders 
of the House, the position of an Officer of the House is similar to that of a 
member Neglect or refusal to perform his duties would also constitute con- 
tempt of the House. 


AS BETWEEN THE Two HOUSES 


May says that the principle followed in England is that from the stand- 
point of privilege, the two Houses of Parliament are equal as between them- 
selves and independent of each other (May, 16th Edn, p 144) Hence neither 
House ean claim any authority over a Member or an Officer of 
ihe other House, or call him before its Committee of Privileges 
(Cas cl Lord Alancroft+ If, therefore, a Member or Officer of 
one House commits a breach of the privilege of the other House, the latter 
cannot directly proceed in contempt against such Member or Officer The 
proper procedure in such a ease 1s that the offended House or its Committee of 
Privileges would inquire into the facts relating to the breach and then lay a 
statement before the House of which the person complained of is a Member or 
Officer It then becomes the duty of the House to which the offender belongs, 
to take proper measures against the offender as if the offence had been com- 
mitted against itself In Lord Mancroft’s case®, ıt was observed that it 1s 
also usual for a Ilouse to accept an apology from the Member of the other 
House in such eases The position in India 1s the same (Rajya Sabha Debates, 
23rd August 1954, Cols 39-42, Article 194 (8) relating to the Houses of the 
State Legislature). 


PENAL JURISDICTION 


In England, each House has power to commit to prison persons offending 
agamst the privileges of the House concerned or ın contempt of 
the House concerned (E v Flower; Kelley v. Carson’; Sherif of 
Middlesex case®) The offenders, are either detained in one of Her 
Majesty’s prisons, or in the custody of the Gentleman, Usher of 
‘the Black Rod or the Serjeant-at-Arms, as the case may be In 
the House of Lords persons are attached and committed by order, 
without any warrant, the order of the House is signed by the Clerk of the 
Parliament and serves as the authority under which the Black Rod and keepers 
of prisons execute their duty In the House of Commons when an offender is 
committed either to the custody of the Serjeant or to a prison, the Speaker 
is directed by the House to issue his warrant accordingly Fines have been 
unposed by both Houses upon offenders in addition to committing them to 
prison (Halsbury’s Laws of England, III Edn, Vol 28, page 464) The last 
E m which the Commons imposed a fine was in the ease of Thomas" 
Y hate 

The Lords claim to have power to commit an offender for a specified pereg 
even beyond the peiiod of a session (See 32 L J 575, 82 L J 478) and the 
reason ıs not far to seek, the House of Lords is also the highest Court of 
Appeal This course was formerly pursued by the Commons but was later 
abandoned, and ıt would now seem that they no longer have power to keep: 
offenders m prison beyond the period of a session. (Stockdale v 
Hansard? The modern practice is for the Commons to commit during; 
pleasure until offender has expressed contrition for his offences, or the House 
1$ satisfied, upon motion, that it is proper that he should be released A similar 
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eourse 1$ followed in the Lords An order may be made by either House for 
the payment of fees by an offender on his discharge. 


Where the gravity of the offence does not warrant imprisonment, offenders 
may be reprimanded or admonished In such cases offenders are brought to 
the bar of the House concerned and there reprimanded or admonished by the 
Lord Chancellor or the Speaker as the case may be The Speaker’s words in 
reprimanding or admonishing offenders are entered in the journals (Halsbury’s 
Laws of England, 3rd Edn., Vol. 28, p 464). 


PROCEDURE FOR ENFORCEMENT, 


When any alleged breach of 1ts privileges 1s reported to either House, it gs the 
practice of the House whose privileges have been attacked to send for the 
oftender to answer the charge of contempt It ıs now the usual practice of the 
House of Commons to refer complaints of breach of privilege or contempt to 
the Committee of Privileges for investigation and report, before summoning 
an offender to the bar A flagrant and obvious contempt would still, however, 
be considered by the House itself without reference to the Committee of Pri- 
vileges (Warnock’s case"). 


In the House of Commons, an order 1s made by the House for the offender 
to attend at the bar of the House to answer the charge of contempt If he 
refuses to obey, a further order ıs made empowering the Speaker to issue a 
warrant to the Sergeant-at-Arms giving authority to him to bring the offender 
an custody to the bar. Under the Speaker’s warrant a house may be broken 
open in order to effect an arrest, but the Officers of the House 
acting upon such warrant have no right to remain, in a house after 
they have searched it (Burdett v Abbot?, Howard v  Gossett®). 
Any resistance to the Sergeant-at-Arms in the execution of his duties 
1s treated by the House as a breach of its privileges, and the person who resists 
may be punished for contempt The evil authorities must assist the Sergeant- 
at-Arms when he 1s entrusted with the Speaker’s warrant to take any person 
into custody When the offender appears at the bar he 1s examined by the 
Speaker and is dealt with as the House may direct (Halsbury’s Laws of 
England, 3rd Edn, Vol 28, p 466). 


PARLIAMENTARY PRIVILEGE AND THE COURTS 


Each House claims to be the sole and exclusive judge of its own privilege 
and of the extent of that privilege (Parliament case (1609) 13 Co. Rep 63- 
May’s Parliamentary Practice, 16th Edn, 150, 151) In opposition to this 
eclaim the Courts of Law, while allowing the existence of privileges essential to 
the discharge of the functions of the Houses assert that they have judicial 
knowledge of the extent of the privilege, and that they are not bound by the 
weeolutions of either House declaratory of the privileges The Courts have 
maintained mainly in relation to the Commons that they are bound to decide 
questions coming before them which involve a contravention of the law of the 
land, even if a privilege ıs concerned (Stockdale v Hansard) 


In spite of this dualism of jurisdiction, ın England a large measure of 
agreement on the respective spheres of the two Houses and the Courts has been 
reached, which has, smce the mud-nineteenth century, prevented the direct 
conflicts of earlier years. (Re Parliamentary Privilege Act, 1770) 5 
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Although the Houses have never directly admitted the claim of the Courts 
of Law to adjudicate on matters of privilege, they appear to recognise that 
neither House 1s by itself entitled to claim supremacy which was enjoyed by 
tthe undivided High Court of Parliament Further more it is admitted by' 
both the Houses that neither House can by its own resolution claim a new 
privilege. 


INDIA 


Article 121 of the Indian Constitution puts a ban on the power of the Houses 
of Parhament to discuss the conduct of any Judge. It says ‘‘No discussicm 
shall take place in Parliament with respect to the conduct of any Judge of the 
Supreme Court or of a High Court in discharge of his duties except upon a 
motion for presenting an address by the President praying for the removal of 
ihe Judge as heremafter provided " The prohibition placed on State Legisla- 
tures appears to be more decisive Article 211 says, ‘‘No discussion shall take 
place in the Legislature of a State with respect to the conduct of any Judge 
of the Supreme Court or of a High Court ın the discharge of duties ’’ Articles 
122 (2) and 212 (2) lay down that no Officer or Member of Parliament or 
Legislature of a State ‘‘in whom powers are vested by or under this Constitu- 
aon for regulating procedure or the conduct of business, or for maintaining 
order, ın Parhament shall be subject to the jurisdiction of any Court in respect 
of the exercise by him of those powers ^ 


The Courts of Law acknowledge that the control of each House over its 
own proceedings is absolute and not subject to their jurisdiction; and the 
Courts of Law will not interfeie with the interpretation of a statute by either 
House so far as the proceedings of the Houses are concerned (R v. Graham 
Campbell Ex parte Herbert?) Neither will a Court of Law inquire into the 
reasons for which a person has been adjudged guilty of contempt 
and committed by either House, when the order or warrant upon 
which he has been arrested does not state the cause of lus arrest; 
for in such eases itis presumed that the order or warrant has been duly 
issued unless the contrary appears upon the face of ıt (Burdett v. Abbot", 
Ex parte Van Sandam", Howard v Gossett'*, Halsbury’s Laws of England, 
3rd Edn, Vol. 28, p. 467). 


In Anand Bihar, Mishra v Ram Sahay,” Dixit J., observed 


“The validity of the proceedings of the Legislature can be called in 
question on a ground other than the ground of an irregulanty of procedure 
Thus, the proceedings would not be protected if they are held in defiance of 
the provisions of the Constitution or by exercising some powers which the 
Legislature under the Constitution does not possess" This observation of the 
Madhya Bharat High Court and the decision of the Supreme Court itself in 
Keshav Ram Reddy v Nafisul Hasan, were relied upon to show that Anbe 
194 (3) corresponding to Art 105 (3) ıs subject to the Fundamental Rights but 
however the Supreme Court n M S M Sharma v Shr Krishna Swnha?*, reject- 


ed the contention observing: . 
“The arguments thus formulated sound plausible and even attractive, 
but do not bear close scrutiny. ......?? 


It was ruled further that the observations in the Madhya Bharat ease exted 
Above cannot be supported as correct In other words ıt must now be con- 
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sidered that Anand Bihar Mishra v Ram Sahay?? 1s no more good law I 
desire to draw attention to this Madhya Bharat ease turning on Article 212 
of the Constituion and that observation is of Dixit, J., which runs as follows: 


“It will be observed from the wording of Art 212, that the validity of 
ihe proceedings of the Legislature ean be ealled m question on a ground other 
than the ground of an irregularity of procedure. Thus the proceedings would 
not be protected if they are held in defiance of the provisions of the Constitu- 
tion or by exercising some powers which the Legislature under the Constitution 
does not possess."? 


This observation, I submit, for the reasons stated above, is no 
more good law A similar argument was attempted in WP No 8&6 of 
1960 (unreported) which ultimately went before a Full Bench“of the Madras 
High Court presided over by Rajamannar, C J. This case was an off-shoot of ° 
the Government Pleader Case?*. A privilege motion was sought to 
be introduced in the State Legislative Assembly by a member and 
leave of the Speaker was sought to make this motion and leave was given 
The writ petitioner in the Government Pleader case,” also a member of the Bar, 
filed another writ petition which was WP No 876 of 1960 seeking to restrain 
the Hon’ble Speaker of the Madras State Legislative Assembly from further 
proceeding with the said motion Rule mw in the writ petition was issued but 
the Speaker refused to submit to the jurisdiction of the Court and, therefore, 
he refused to accept service of notice from the Court in this matter In view 
of the grave issue involved in the case, the writ petition after admission was. 
put finally before a Full Bench of the Court The Full Bench was under a 
disadvantage ın the hearing of the ease as it did not have the view of the 
Speaker put forward before ıt No doubt the Advocate-General attempted to 
elucidate all aspects of the matter arising in the ease but, however, there was 
no question of the Advocate-General speaking on behalf of the Speaker. Here 
was a case where the Court was called upon to draw the dividing line between 
Articles 211 and 212 if the ease had gone to judgment and in the pecuhar cir- 
cumstances of the ease the task of the Court was rendered all the greater All 
the same the Court had to face up the situation In spite of the learned argu- 
ments advanced elucidating the many view points arising in the ease for the 
reasons stated already, the embarrassment for the Court remained Luckily’ 
the entire situation was not only saved but also retrieved for all parties to the 
litigation by the Governor proroguing the session of the Legislative Assembly 
in which the privilege motion was sought to be introduced In this context on 
concessions consistent with Articles 211 and 212 made by the respective 
. Counsel who appeared before the Court, the ease was finally dismissed record- 
ing those concessions If ieally that case had gone to judgment after contest, 
may be that we got to know the dividing hne between Articles 211 and 212. 
(Corresponding to Articles 121 and 122 bearing on the Union Parlament) 

CODIFICATION OF PRIVILEGES 

Under Article 105 (3) of the Constitution, the powers, privileges and im- 

munities of Parliament may be defined by law 

Dealing with the privileges claimed by the House of Commons in Eng- 
land at the close of the seventeenth and the beginning of the eighteenth century, 
Macaulay writes in his History ‘‘The House of Commons became altogether 
ungovernable, abused its gigantic powers with unjust and insolent caprice, 
browbeat King, Lords and Courts of Common Law, violated rights guaranteed 
by the great Charter, and at length made itself so odious that the people were 
glad to take shelter under the protection of the throne and the hereditary aris- 
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toeraey, from the tyranny of the Assembly which had been chosen by them- 
selves" Quoting this passage, Mr R V Krishna Aryar, former Secretary to 
the Madras Legislature, m his interesting and thought provoking , article on 
Parliamentary Privileges (‘‘The Hindu’’ November 29, 1961, pages 6 and 8), 
expresses the view that there 1s a real need for the codification of Parliament’s 
privileges and the Constitution itself renders such codification obligatory (See 
also the article on Parliamentary Privileges by Ej V Krishna Ayar, publish- 
ed in The Lawyer, November, 1960, issue, pages 9 to 15). 


The task of codification of the powers, privileges and immunities of a 
House of the Legislature, of the Committees and of the members thereof 1s as 
diffieuj as the Codrfication of International Law, though of course, efforts 
have been made and are being made to codify these branches of the law These 
*branches elude codification for the reason that on account of their 
very nature they are stil! m a fluid condition The Legislature 
represents the voice of the people and the voice of the people 
necessarily changes with every revolution that has taken place such as 
the industrial, economic, transport and communication revolutions Presently 
the countries of the world are passing through the atomic revolution and in 
no distant future they may be passing through the space revolution The 
powers, privileges and immunities have, therefore, necessarily to wear a new 
look with every change in the condition of the people whose voice the Legisla- 
ture really represents Sardar Hukum Singh has also given another good 
reason why it 1s not desirable to have a Code of Parliamentary Privileges as 
on the passing of such a code these pnvileges would necessarily become 
justiciable. 


PROPOSAL TO MERGE OFFICE OF ATTORNEY-GENERAL 
IN THE POST OF LAW MINISTER 


By 
C. © SUBRAMANIA AYYAR, 
Advocate and Author of ‘Lew of Emergency" 


The proposal of the Government of India to merge the post of Attorney- 
General with that of the Law Minister 1s fraught with grave consequences to the 
dignity, status and honour of that high offiee of Attorney-General besides 
being injurious to the dignity of the office of the President of the Indian 
Union, the independence of the Bar and the Judiciary in India, and the basic * 
idea under the Indian Constitution of separation of advisory and judicial 
functions from that of the Executive. m 


While sueh an attempt will not be legal, unless there is an amendment to 
the Constitution, 1t is very doubtful, 1f such an attempt could be made, in view 
of the manifold duties of the Attorney-General as Leader of the Bar in India, 
as that will militate against a feasibility of a purely party man being able to 
impartially advise not only the Government, but also ‘‘to perform under Article 
76 (2) of the Constitution, such other duties of a legal character as may from 
time to time be referred, or assigned to hint by the President, and to discharge 
‘the functions conferred on him by or under this Constitution or any other Law 
for the time being ın force’? The duties of the Attorney-General are mani- 
fold under Article 76 (2), and are not confined or restrieted to matters con- 
ecrning the Government of India alone ‘The Attorney-General is expected to 


give advice to the President, when called upon by him, in respect of matters 
-~ 
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concerning the powers and duties of the President under the Constitution, 
especially when the President does not see eye to eye with the opinion of the 
Goveinment of India, m respect to any matter of importance, as expressed by 
the Cabinet, or on occasions when there is no stable party in power, or any 
stable Ministry, or 1n emergencies like the present, when the President may 
have to assume all the powers of the Government by suspending the normal 
working of the Constitution and assuming emergency powers in order to pre- 
serve, protect and defend the Constitution and the Law under Article 60 of 
the Constitution. 


The Attorney-General under Article 76 of the Indian Constitution, must 
possess all qualifications deemed requisite to hold the post of a Supreme Court 
Judge, and 1s appointed by the President of India, and holds office during the 
pleasure of the President, and receives such remuneration as the President may* , 
determine The Parliament has no direct voice in the selection, dismissal or 
remuneration of the Attorney-General, who need not therefore be a party man. 

The above proposal of merger 1s wholly opposed to the idea of the Attor- 
ney-General being an adviser to the Indian Constitution, and not merely of 
any party Government The idea of clubbing the two offices together, 1s a 
natural corollary to the much debated assumption, that the function of the 
President is merely that of a rubber stamp, the President being merely an 
ornamental figure head of the Government of India, and does not therefore 
stand in need of independent advise apart from the advise of the Cabinet, and 
has to accept at all times, whatever advise 1s being tendered to him by the 
Cabinet as well as by the Attorney-General cum Law Minister 


This merger, if enforced ın any form, may further lead to the pollutior 
of the fountams of impartial justice; whose monument the Supreme Court of 
India stands to-day, by enabling a party made Law Minister, fulfilling the 
other qualifications for being a Supreme Court Judge, to aspire to assume the 
highest judicial office ın India, and thus enabling a party Government in the 
end to influence the decisions of the highest Appellate Court ın the land 


I hope, the Government will soon realise the dangers of such a move, 
especially in this time of National emergency, and Parliament too will advise 
the Government to drop immediately this proposal In this context, I cannot 
but add, that as this question 1s connected with the Powers of the President 
under the Indian Constitution, about which I had several occasions to discuss, 
it might be safely referred under Article 143 of the Indian Constitution for 
opinion by the Supreme Court of India, under the broad head of ‘‘Powers of 

* the President of the Indian Constitution’’ a subject, which was once mentioned 
as being fit for research by the Indian Law Institute, by the former President 


of India. 
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THE HON'BLE MR. JUSTICE GANAPATIA PILLAI 
RETIRES FROM THE BENCH. 


The Hon'ble Mr. Justice Ganapatia Pillai, Judge, Madras High Court, retired 
from the Bench on Sth February, 1963, on reaching the age of retirement. On the 
eve of his retirement he was given a farewell by the Bar. 


fiis Lordship came to the Madras High Court in 1957 after a rich experience 
of over two decades 1n the subordinate judiciary in the districts, and this experience 
has stood him 1n good stead 1n the disposal of cases in the High Court 


Almost fromthe first day when His Lordship took his seat on the Bench, members 
of the Bar were impressed by his clear and candid discussion of the case with the 
counsel during argument. His Lordship was quite communicative, and counsel ~ 
had the advantage of understanding the Judge's mind and put forth their argument 
with the confidence that it would be considered by the Judge. 


During His Lordship’s tenure as a Judge of the High Court His Lordship has 
dealt with all varieties of work, Original side suits, Company matters and Insolvency 
work, Civil and Criminal appeals, Taxation matters and Writs In all cases he has 
brought to bear in his decisions a clear analysis of facts and a full discussion of the 
arguments It may not be out of place to mention here that in arriving at the dect- 
sions that he did His Lordship exhibited a deep understanding that every case had 
its human aspects apart from the legal ones. Instances are not wanting where 
His Lordship boldly brushed aside hyper-technicalities of law and procedure, 
and rendered substantial justice. 


We cannot conclude this, our short tribute to His Lordship, without touching 
upon a larger question of which His Lordship’s retirement ıs a timely reminder. 
His Lordship 1s still young and active and his valuable experience and services will 
be lost to the Judiciary of the Country by the application of the rigid rule of super. 
annuation We, like others, were hoping that the proposed legislation extending 
the age of superannuation for the High Court Judges would be on the statute book 
well in time to continue the able services of His Lordship on the Bench. But we. 
are still sure that the Government would utilise his services in other cognate spheres. 


His unfailing courtesy towards the Bar will be remembered and cherished by 
those who had appeared before him. His Lordship was specially helpful and kinä 
towards the junior members of the Bar who always went to his Court with a confi- 
dence that they would be hstened to. . 


We wish His Lordship long life and sound health in the years to come, and we 
look forward to his contmued service in one capacity or another in the judicial 
sphere. 


In bidding farewell to His Lordship on behalf of the Bar the Advocate-General, 
Sri V. K. Thiruvenkatachari, referred to his reputation as a Judge in the districts 
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before he came to Madras 1n 1957-and said that his work 1n the High Court had 
enhanced his reputation. He also spoke about the dignity of his Court, his 
unfailing courtesy and the patient control he maintained over the proceedings. He 
added that the Bar valued his frank discussions with the members, during the argu- 
ments. The Advocate-General said that Sri Ganapatia Pillai would be remembered 
as a learned and pleasant Judge. 

In lus reply His Lordship emphasised the importance of the role of the lawyer 
in a democratic society. His Lordship observed that the respect due to the individual 
lawyer and the prosperity of a free and efficient Bar in general was the concern not 
merely of the particular profession but of the community as a whole Referring to 
the need to utilise the services of trained legal minds by quasi-judicial tribunals 
and Taxing Authorities, His Lordship pointed out that even the administration of 
industries and companies would be better handled by lawyers than by untrained 


minds. m 
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BOOK REVIEWS. 


Procress OF Law—A compilation of original articles on legal topics by the 
Indian School of Synthetic Jurisprudence, Bombay-7. Published by M/s. N M. 
Tripathi (Private), Ltd , Bombay. Price Rs. 5. 


The Publication is the latest in the series of useful publications brought 
out by the Indian School of Synthetic Jurisprudence, Bombay It contains seven 
articles on select topics like ‘‘Progress of Equity" "From Customs to Legislations,” 
** Delegated Legislation" etc., by eminent Jurists ın Indian and Foreign Univer- 
sities Works of this nature have become rare tndeed in recent years as Courts 
and Yawyers are pre-occupied with the enormous volume of new legislations and 
cases. The academic development of legal studies 1s neglected and the Law Re- 
ports give nothing more than voluminous reports of decisions. The Indian School 
of Synthetic Jurisprudence deserve a word of praise for their effort ın developing 
research and original thinking in the sphere of law No true law could be static 
and if it 1s to be useful and respected it should progress and march on right 
lines with the society and public opinion. Such progress cannot be maintained 
merely by legislations turned out in a hurry by Parliament or Legislatures or even 
Government Departments. It ıs the industry and intelligence of research scholars 
and academic jurists that would lead the law and public opinions on right lines. 
The publication under review is a welcome addition to the legal literature of the 
country and deserves to be encouraged by all concerned. 


INTER-STATE BARRIERS AND SALES TAX Laws in India prepared by the Indian 
Law Institute, New Delhi and published by N.M. Tripathi (Private), Ltd , Bombay. 
Price Rs. 7.50 NP. 


This is the third 1n the series of studies and research undertaken by the Indian 
Law Institute at Delhi. Sales Tax Law has come into great deal of discussion in 
recent years and the problem of Inter-state Sales have gained great importance. 
With the constitutional restrictions and safeguards under Article 286 and the need 
to harness the resources of the tax have brought about not only frequent conflicts 
between the tax payer and the State but also many administrative difficulties. 


This academic study is useful not only as an objective analysis of the problem 
of Inter-State sales tax but 1s also useful for the practitioner to develop new lines of 
argument 1n the real and apparent conflict between the tax payer's effort to escape 
the tax and the anxiety of the Revenue to check all#loopholes in the tax administra- 
tion. The publication 1s timely and 1s a useful addition to the literature on the 
subject. 


Tue Cope or Civi PRoceDuRE by B Malik, Retd. Chief Judge of Allahabad 
High Court and J.P. Singhal, Advocate, Third edition. Published by the Law 
Book Company, Allahabad. Price Rs. 72 per set of four volumes. 


The volume under review the first 1n the set, purports to be the third edition 
of the late Mr. Sanjiva Rao’s Commentaries on the Code of Civ Procedure. The 
late Mr. Sanjiva Rao was a pioneer in the field of legal commentaries in this country 
and his commentaries and compilations under the caption of “ Lawyers Com- 
panion Series” was looked upon as a great boon by the legal profession then. But 
in the years that have rolled by, nearly half a century, many of his excellent works 
have become obsolete and forgotten. Several other works have taken the field 
and have established themselves. The Pubhshers of this volume have recently 
launched on an enterprise in bringing back to the field the works of the pioneer. 
But 1n this enterprise they could do no more than publish his name, as any current 
and useful editions of any of Mr. Sanjeeva Rao's works will have to be entirely 
new not only in their content, but also 1n method as the learned editors themselves 
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are quite conscious The Publishers propose to bring out four volumes of the Com- 
mentaries on the Civil Procedure Code and the first volume 1s now before the pro- 
fession. The volume under review covers sections l to 115 of the Code. The 
Commentaries are not a mere bulky citation of cases from early times up to date, 
but are an intelligent selection of more important decisions expounding the 
principles. The topical analysis under each section and the notes under different 
headings are quite clear and useful and makes an attractive reading. That the 
authors have been able to cover the first 115 sections of the Code within about 900: 
pages shows a great amount of selection and sifting and all credit for their labour 
in this respect, as the commentaries are in no way less useful. A practitioner who 
wants all cases good, bad and indifferent has to look to a Digest and not a Com- 
mentary and the editors and publishers have struck a new path rather courageous 
in the field of legal commentaries. 
We commend the book to the Bench and the Bar. 


LAW AND PRACTICE oF ARMS AND ExpLosives—Fourth Editien by S.C. Consul, 
B.A., LL.B, published by Law Book Company, Allahabad. Price Rs. 16. 

The Law relating to Arms and Explosives 1s set on a statutory basis in India. 
The Indian Arms Act of 1878 and the Indian Explosives Act of 1884 with Rules 
made thereunder by the Central and State Governments form the basis of the 
law. The Arms Act has since been repealed and re-enacted as the Arms Act of 
1959 (Act LIV of 1959) and the new Arms Rules of 1962 have also been framed. 
These new statutory provisions have been brought into force with effect from October 
1962. 

The statutes are penal 1n nature and it 1s the duty of the public to familiarize 
themselves with the law so as to avoid transgression. 

The publication under review has gone through four editions within the past 
ten years and the present edition 1s both timely and useful coming as it does almost 
immediately after the enforcement of the new legislation. The commentaries 
are exhaustive and analytical with citation of decided cases. Both the substantive 
and procedural aspect of the law has been explained in detail. The book contains 
the texts of the Acts and the Rules and will be useful to the public and profession 
alike. 


LAw OF FOREIGNERS CITIZENSHIP AND Passport by S$ C Consul, M.A LL.Buy 
Advocate, Published by the Law Book Company, Allahabad. Price Rs. 12-50. 

The volume is a handy complication of the Foreigners Act, 1946, Citizenship 
Act, 1955, The Registration of Foreigners Act, 1939 and the Passport Act of 
1920, with Rules and Regulations made under the Acts. The importance of claim- 
„ing citizenship in the Indian Republic has gained greater prominence after the 
Constitution of India, which guarantees to its citizens certain fundamental rights. 
which are not available to aliens 1n the country. The entry and stay of aliens in 
the country 1s regulated and persons who have no right of citizenship in the country 
could be asked to leave the country. No wonder therefore that several cases have 
come up recently before the Supreme Court and the High Courts where the provi- 
sions of these enactments have come up for examination. 

The book under review 1s a self-contamed volume containing all the relevant 
statutes, rules and orders on the subject, with short notes on the more 1mportant 
provisions. 
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HON’BLE SRI JUSTICE K. S. RAMAMURTHY 


We ' welcome the appointment of Sri K. S, Ramamurthy, a senior member 
of the Madras Bar, as a permanent Judge of the High Court of Madras, 
ar lg oof i ti 
Haihng from Kadathur (Coimbatore District) Sn K, S. Ramamurthy had his 
academic career in the Madras Christian. College, and took his Law Degree with 
disthgfión. He had his apprenticeship under the late Sri K. Bashyam. Soon after 
his enrolment, he jomed the office of Sri K. Raja Iyer and was associated with 
*hini fill the time of his elevation to the Bench. With his industry and application, 
his goulid knowlédge of law and the vast experience gained from the handhng of 
a variety of ‘cases, Sri K. S. Ramamurthy soon made his mark and rapidly 
rose to the fore-front of the legal profession, commanding a. very lucrative practice 
on thë Appellate Side. | 
Sri K. S- Ramamurthy is endowed with a gemal temperament. He is un- 
ostentatious, affable ,and open-hearted. It 1s no matter of surprise that his 
appointment has been received :n legal circles with a general feeling of satisfaction 
and approval. 


.* Sri K. S. Ramamurthy was sworn ın as a permanent Judge by the Chief 
Justice, Hon'ble Sr S. Ramachandra Iyer m his Chambers on Wednesday, 20th 
February; 1963 and taok his seat with the Chief Justice in the First Court Hall. 
In the Court Hall, packed to the full with practitioners, the Advocate-General, 
Sn V. K: Tiruvenkatachan, extended a warm welcome on behalf of the Bar to the 
new Judge, and wished him a successful career on the Bench. His Lordship, while 
thanking the Advocate-General for the generous and affectionate words of welcome, 
said: that m the discharge of his duties he would try to emulate the high example 
set, by His: Lordship the Chief Justice, and that he would seek the help and 
coroperation of the Bar in the impartial and quick administration. of justice. and 
in mamtammg the dignity of the Bench and the Bar. 


We extend to His Lordship our warm felicitations on the high and well 
merited distinction conferred on him, and wish him a distinguished career as a 
Judge of the Madras High Court. 
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SRI M. SUBBARAYA ATYAR, : iv. +: 


The death of Sri M, Subbaraya Aiyar on the 20th of February has removed 
from our midst yet another valued member of the old guard who believed not only; 
in self-help by an active and zealous practice of their profession but also 1n public 
work for the good of the community. i | m 


Born at Marayur in Tanjore District in 1886, Sri Subbaraya Aiyar studied 1n ` 
the Madras Christian College where he formed strong friendships with the Jafe Sir 
Alladi Krishnaswami Aiyar who was his senior, as well as with Dr. Radhakrishnan, e 
our beloved President and the late Sr N. Chandrasekhara Aiyar, who were his class- 
mates His lifelong devotion and loyalty to them 1s well-known ` Apprenticed to 
Dr. C P. Ramaswamy Auyyar, enrolled in 1910, he continued to work in his Master's. 
Chambers for several years thereafter. He assisted Dr C. P. Rámaswamy Auyar in 
many a cause celebre of which Dr. Besant’s case was one of the'earliest Sri Subba- 
raya Aiyar was never tired of saying that his capacity for hard work and interest in 
public causes was due to his training under his great master. Even early ın his’ 
career, he took special interest in Income-tax Law and: Taxation work and soon 
acquired a very large practice and became the doyen of the profession 1n that brarich- 
of law He was a pioneer who paved the way for specialisation in Taxation work-and 
many a practitioner has followed usefully m his footsteps. » . - ae zu 


He was a devoted friend of the late Sri C. Ramaswamy Iyengar and the late Sn! 
C Ramanwachariar and in common with them, he was greatly attached tò'the' 
Ramakrishna Mission and to the Students’ Home. Like them, again, he was an'expert 
beggar with a passion for getting things done whatever the 1mpediment or insult. 
He was one of the founding fathers of the Vivekananda College, the Madras Institute - 
of Technology and the Vidya Mandir. These Institutions owe a great deal of ‘their’ 
stability, name and fame to his organizing ability and untiring work. Many à home, ’ 
and the community at large, owe a deep debt of gratitude to him for this. 'He has? 
been connected with the Rasika Ranjani Sabha, the Ranade Library, the Kuppuswàmr' 
Sastri Research Institute and several other institutions. He was a director of several 
companies and took an active interest 1n the promotion of Industrial and Commercial 
undertakings He was also a valued member of the Editorial Committee of this 
Journal ever since July, 1957. 


Sri Subbaraya A1yar was one of the very few who could look back with genuine 
satisfaction over their fifty years at the Bar. He was a good example of a practical 
man who spent his time and energy for the good of the many without neglecting his 
own. His loss € personal not only to his family and those who worked with him 
but also to his numerous friends and chents and the institutions he loved to serve. 


May his Soul rest in Peace. 
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THE LATE SRI M. PATANJALI SASTRI. 
By 
C. S. RAMA RAO SAHIB, Advocate, Madras. 


Sri M. Patanyali Sastri, whose death occurred at New Delhi on the 16th of 
March 1963, was a fine gentleman of rare qualities He was born on the 7th 
January, 1889, the son of Sm Krishna Sastriar, an erudite scholar who taught 
Sanskrit at the Pachiappa's College Among the students of Sri Krishna Sastriar 
was Sri Varadachariar and it appears that young Patanjali was advised by his father 
to efhulate the example of Sr1 S Varadachariar Soon after his educational career 
he Joined the profession of law and became an apprentice in the chambers of Sri 
Pen Narayanamurthy He was also associated with Sr Alladi Krishnaswami Ayyar 
from the very beginning In Sr Narayanamurthy's office, early opportunities of 
handling heavy eases came his way Very soon he established himself ın the 
profession He acquired compleie knowledge of the customs, affairs and institutions of 
the Nattukottai Chetty community which was contributing a substantial portion of 
the court litigation ın those days In the meanwhile, with the enactment of the Indian 
Income-tax Act he had been appointed Standing Counsel to the Commissioner. of 
Income-tax at Madras and, in this position, he became quite conversant with the 
intricacies of tax laws. Thus, he was very fully equipped when he was offered a 
Judgeship in March 1939. He distinguished himself on the Bench, and soon he was 
elevated to the Federal Court On the death of Sri Kania, he became the Chief 
Justice of the Supreme Court from which post he retired early ın 1954, 


As a lawyer, Sri Sastriar was known for the thoroughness of his preparation 
and for the forcefulness of his advocacy. The meticulousness of his preparation was 
of a magnitude perhaps unimaginable at the present day. Some idea of the intensity 
with which he prepared his cases might be gathered from one or two instances of 
his later life ata stage when, perhaps, he could have afforded to take matters easy. I 
remember how, ın order to enable himself to deliver his opinions in the Madras Legisla- 
tive Council on the Land Ceilings Bill and the Hindu Religious Endowments Bill, he 
took the trouble of reading up the entue literature on those subjects and even refresh- 
ing his memory of early Privy Council decisions Only the other day, he was describ- 
ing to me the procedure and details of the awards of the Nobel and Pulitzer 
Prizes with which he considered ıt necessary to acquaint himself 1n order to enable 
him to act as a Judge to select a proper candidate for the award of a prize endowed 
by a North Indian Philanthropist. Wath him, even the perusal of a newspaper was 
a matter of study, for he was a very careful and capable student of world affairs. 
He had the privilege of dealing with the Income-tax laws at a stage when they 
were in their infancy in this country. This involved prodigious and indefatigable ° 
labour in the study of English law and, as a result, many 1nteiesting arguments on 
first principles were addressed in those early days within the four walls of the 
first Court of the Madras High Court. His contribution to the development of 
this branch of the law, first as a lawyer and then as a Judge, 1s inestimable, 


Almost the first thing that impressed anybody on meeting Sri Sastriar was 
the serenity (shantr) of his countenance and dignity (gambu ya) of his bearing, two 
great assets fora judicial office By the time he became a Judge he had a very 
thorough knowledge of several branches of the Jaw. These factors ensured a per- 
fect court atmosphere and an absolute certainty that justice will be done. Hus court 
method may perhaps be described as the Socratic method — He allowed some time 
to elapse for the facts of the case to be stated and the principles for decision analysed. 
Thereafter, pointed questions on several aspects poured out from him, which 
enabled the principles involved in any case being brought out in their true per- 
spective. Cases have occurred where, when lawyers on both sides were seriously 
grappling with a problem to evolve a principle, Sri Sastriar intervened to 
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contribute a new point of view or to engraft some general principle from an 
analogous branch of the law, which solved the problem before the Court. 


Sri Sastriar was a conscientious judge No case before him suffered for want 
of proper representation, and, where necessary, Sri Sastriar would himself undertake 
exhaustive research before delivering judgment With all hus knowledge, he never 
jumped to conclusions, but when he arrived at a decision he was quite sure of his 
ground. It 1s not surprising that even such strong judges as Messrs. Mahajan 
and Fazl Ali have been forced to confess their failure to convert Sri Sastriar to their 
point of view. Not that he was stubborn , on the other hand, he was always ready 
to listen to the other man’s point of view It was the inherent soundness of lus judg- 
ment, coupled with careful deliberation before coming to a conclusion, that enabled 
him to come to the right decision without much difficulty. e 


I wish to refer to one aspect of his Judicial career which, perhaps, 1s not widely 
known. He always took the trouble of writing out all his judgments, even the long 
ones He continued this practice even after he was elevated to the Supreme Court. 
He used to say that thus practice not only enabled him to avoid laxness in thinking and 
being carried away by flourish of style, but that 1t also made for precision It may 
perhaps be added that this also ensured that none of his judgments was longer than it 
needed to be. Tributes have been paid to the contribution that he has made to the 
legal literature of this country, which need not be repeated here. His language was 
simple, direct and elegant, and his judgments contain many apt and happy turns of 
phrase Some of hus judgments on constitutional matters are comparable to the 
judgments ofthe Supreme Court of the U S A. 


Sri Sastriar was conservative in outlook and set much store by basic moral 
values. It 1s rather curious that with all his reticence and avoidance of publicity, 
he should have come 1n for some criticism for some speeches he made 1n connection 


with the sanctity of property rights. 


Perhaps the best of Sri Sastriar came out 1n his private life. He was dignified 
in his conversation and maintamed the studious detachment of a true Hindu 
philosopher His conversation reflected his cultural attainments, and even after 
a short discussion with him, one came back with one’s thoughts much purer and 
clearer. He was frank and open, but never indulged in light gossip or said anything 
offensive about any one He led a simple life, with no ostentation, but at the same 
time he was not mggardly He lived comfortably, was always dressed elegantly 
and well. He also contributed much by way of charity 1n private with great discern- 
ment and to deserving causes The atmosphere of Hindu upbringing 1n which he 
was brought up also developed in bim that sturdy independence and integrity of 
character which can only flow from a basic moral strength and which, in Sri 
Sastriar, has been described as almost  'congemtal", ın the right sense 


of the term. 


Every preferment in life came to Sri Sastriar unsought. He was no doubt conser- 
vative, but one could not describe him as orthodox or bigoted He does not appear 
to have been a believer in demonstrative religious observances, and even in religious 
matters he was always ready to hear and appreciate the other man’s point 
of view. One mfght perhaps say that the main feature of his character was the sane 
oultook which he exhibited in his appraisal of men and events In fact, ıt appears 
that soon after he left his College, his Principal gave him a certificate characterising 
him ‘as the sanest young man he had come across’. This expression perhaps epi- 
tomises the whole character of Sri Sastriar. His was a balanced mind, something 


which one very rarely comes across. 


Sri Sastriar was connected with several educational institutions which have 
all suffered considerably by his demise. He was connected with the Press Trust of 
India and was for some time President of the Madras Presidency Homoeopathic 
Association. Between 22nd July, 1958 and 20th April, 1962 he was a member of 
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the Madras Legislative Council. He was more active 1n his retirement than ever 
before, and, till the very last moment of his life, was attending to the affairs of the 
institutions which had the good fortune to have availed themselves of his services. 
It may not be an exaggeration to say that the heavy responsibilities of such public 
work after retirement hastened his end considerably He had occasion to deliver 
several convocation addresses, and contribute several articles which bring out 
prominently his ideas for the betterment of our country and its institutions. 


In an address to the All Kerala Hindu Religious and Cultural Conference in 
November 1955, he suggested the socialisation of the religious and cultural heritage 
of the country He pleaded that the methods and machinery of modern propa- 
ganda should be pressed into service for bringing home the central truths and doctrinal 
facetseof our religion, particularly by way of religious training ın educational 1nsti- 
tutions Such traming, he was of the view, would serve as a defensive armour to 

ethe country's youth in the generations to come against the various evil mfluences 
of modern civilization This message he reiterated in his convocation address at the 
Benaras Hindu University 1n 1957 Earlier, addressing a convocation of the Delhi 
University he pleafied for the establishment of chairs ın universities for the study 
of Hindu religion and civihzation and of Islam and Islamic culture He observed, 


“Tf an Englishman could found a chair in Oxford for the study of Eastern 
Religions, 1s 1t too much to expect patriotic Indians to make similar provision m 
this University for the study of the two main religions of this country ? And 
I would love to see a Muslim benefactor coming forward to endow a chair for 
Hindu religion and philosophy and a Hindu founding one for Islam and its culture. 
Such acts would perhaps do more to cement Hindu-Mushm relations jn. indepen- 
dent India than the exhortations and admonitions of our leaders". 


These examples suffice to illustrate the basic yearnings of Sri Sastriar’s heart 
and his concern for the preservation of the cultural heritage of bis country His 
own life was a simple and placid one To those who knew his stirling qualities, his 
steady progress from modest beginnings to the highest judicial office in the country 
seemed but natural and inevitable He had his share of personal and domestic 
sorrows and problems On occasions, his friends were aware of the intensity of 
his feelings, but he did not give way, and bore them with equanimity and fortitude. 
Likewise, he never permitted himself to be elated or conceited by his material 
progress and prosperity — His personality rose superior to the transient glories of 
life. His sense of proper values enabled him to live a full, but calm, hfe of useful- 
ness and service to the community Jt is one of the misfortunes of our times 
that men of Sastriar's calibre are few and far between. 


72 THE MADRAS LAW JOURNAL. [1963 


REFERENCE IN THE SUPREME COURT. 


A Reference to the passing away of Shri M. Patanjali Sastri was made in the 
Supreme Court before the Full Court of all the Hon'ble Judges on Monday, the 
18th March, 1963 


His LonpsurP Suri B. P. SINHA, CHIEF Justice, speaking on behalf of the 
Bench said . 


We have gathered in full Court to mourn the death of Shri Patanjali Sastri, 
the second Chief Justice of this Court He died the day before yesterday, as you 
all know, rather suddenly One should say he died a saintly death According to old 
Indian standards, he died full of years and full of honours He functioned first 
as a Judge of the Federal Court for about two years, then as a Judge of this Court 
and later as Chief Justice We all have known him as a great Judge, as a great 
gentleman and as a great scholar, particularly in Sanskrit His Judgments wille 
be remembered for all times as great expositions of the Constitutional principles 
with which he dealt, mostly for their incisive language, for their deep erudition and 
for the convincing way he made his points We mourn his death,*also because, apart 
from a Judge of this Court and Chief Justice, he was loved and respected by every 
one As I said, he was a great gentleman, and we all feel that it has been a personal 
loss The members of the Bar and the members of the Bench feel that in his death 
they have lost a great Judge, a great scholar, and a person who was universally loved 
and respected 


We convey our condolences to the members of the bereaved family. 
SHRI M C SETALVAD, speaking on behalf of the Bar said 


On behalf of the Bar, My Loids, we associate ourselves with all that has been 
said by Your Lordship the Chief Justice. 


To the Bar Mr M Patanjalh Sastri was an ideal Judge The patience which 
he exhibited towards lawyers appearing before him and the arguments which he 
from time to time drew forth from them by putting to them various points of view 
was really a great treat to the lawyers There was, 1n conducting cases before him, 
no sense of hustle , counsel never felt that he had to quickly make his point . he 
could take his time and develop his points to the fullest 


We all know the vastness of learning in various branches of law which he showed 
both as a Judge 1n the Madras High Court, and then later as a Judge of the Federal 
Court and of this Court Apart from legal erudition, his judgments are replete 
with enunciations of policy and reflections on the duties of the Judiciary I cannot for- 
get his judgment ın V G Row's Case, where he emphasised the importance of a sense 
of responsibility and self-restraint 1n the Judge and the need 1n him of the sobering 
reflection ~ the Constitution 1s meant not only for persons of his way of thinking 
but for all. 


Perhaps the greatest quality that he had as Judge, if I may say so, was that of 
humility As we all know, that quality takes a Judge very far, and makes him, as 
years grow, more and moie learned and erudite 


As a man, he was simplicity and unassumingness personified, notwithstanding 
all his learning? and knowledge Indeed, ıt can well be said that 1n several respects, 
he was the embodiment of the great tradition and culture of South India, which 
has during the generations illumined the pages of Indian History 1n matters of reli- 
gion, philosophy and learning 


The Bar wishes to convey to the family of the bereaved its deep-felt condolence 
18 this hour of mourning. 
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ACQUISITION OF ALIEN NATIONALITY AND DEPORTATION. 
By 
MANGILAL JAIN, MA, LLM., 


Cui Judge, Alwar, Rajasthan. 
e I. GENERAL. 


: The Indian federation 1s a Union not because of any agreement between the 
States but because ıt is indestructible. "Though the country and the people have 
been ‘‘divided into different States for convenience of administration, the coun- 
try is one integral whole, its people a single people, under a single imperium 
derived from a single source’’. There 1s only one eibzenship for the whole of 
India, there bemg no dual citizenship separate for the Union and another for 
the State What then, is or is not an Indian citizenship and how 
a foreigner 1s to be dealt with is contamed m Part II, Article 5 of 
the Constitution, Citizenship Act (LVII of 1955), Foreigner's Act, (XXXI of 
1946) and the Indian Passport Act, (XXXIV of 1920), along with the Rules 
made under these enactments making an almost complete code on the subject. 


Article 5 of the Constitution declares that every person who has his domi- 
eile in the territory of India at the commencement of the Constitution, shall be 
a citizen of India, 1f, (a) he was born m India or (b) either of his parents was 
born in India, or (c) he has ordinarily been resident in India, for not less than 
five years 1mmediately preceding such commencement The succeeding two 
articles, Articles 6 and 7 are peculiar to India which provide for immugrants from 
and emigrants to Palustan wmch was carved out mto an independant State on 
14th August 1947 Article 6 deals with the persons who have migrated from Pakis- 
tan to India (a) before July 19, 1948 and (b) on or after July 19, 1948 The 
next article declares that any person who has, after the First day of March 1947, 
migrated from the territory of India to the teimtory meluded in Pakistan and 
returns to India except a person who retuins with a permit for resettlement or 
permanent return, shall not be deemed to be a crtazen of India Article 8 provides 
for one who, or either of whose parents, or any of whose grand parents, was born 
in India and who ordinarily resides outside India and declares that he shall be 
deemed an Indian Citizen, if he has been registered as such by the diplomatic e 
representative of India Article 9 enacted that a person who has voluntarily 
acquired the citizenship of any foreign State, shall cease to be a eitizen of India. 
Articles 10 and 11 lay down that Parliament shall have the power to make any 
‘provision with respect to the acquisition and determination of eJtizenship and 
all other matters 1elating to citizenship and that the citizenship rights declared 
or provided by the Constitution are subject to any law so made by Parhament. 
It 15 ın exercise of this power that Act LVII of 1955 was enacted. It ater aha 
provides that if any citizen of India who by naturalisation, registration, or other- 
fwise voluntarily acquires or has at any time between the 26th January, 1950 and 
the commencement of the Citazenship Act voluntarily acquired the citizenship 
lof another country, shall cease to be à citizen of India Any Government has 
a right to deport an alien who has overstayed the permit for which he has been 
permitted to enter and stay, or has violated any other condition so as to forfeit 
his permission and the Indian Passport Act makes such a provision Ifa 
question arises as to how and when any person has acquired the.citizenship of 
another, country, it shall be determined by such authority, in such manner, and 
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having regard to such rules of evidence, as may be prescribed for this purpose. 
The Citizenship Rules provide that such authority shall be the Central Govern- 
ment which shall decide such a question according, to the rules set out 1n the III 
Schedule to the said Rules 


Some questions to which this article 1s devoted, have, ın this connection, 
arisen in the ease of persons who have migrated to Palustan and have crossed. 
back into the Indian Territory upon a passport issued by the authorities inj 
Pakistan, which 1s issued to the persons who declare themselves to be nationals 
of that country Such persons have either outstayed the period of the pass- 
port, or have entered India without any passport This continuing movement 
of persons from Pakistan with a very strong desire to remain m India, dod$ 1n- 
deed furnish proof, if any js required, that the sub-eontanent 1s a nation and 
ats division as a result of communal agitation by polpticians. was not only a 
decision imposed without the will of people but also showed lack of complete 
foresight on the part of those who insisted upon it The Union Government 
and mn some cases the State Governments have issued orders. for deportation of 
such people These orders have been challenged by Habeas Corpus or by decla- 
ratory suit on the ground that such persons have not relinquished Indian 
nationality and could not be deported and that the deportation orders violate 
the Constitutaonal provisions. It has also been disputed whether Civil Courts 
had any jurisdiction ın such cases 


Il. STATE GOVERNMENT AND DEPORTATION 


The Indian Passport Act, 1920, sections 4 and 5 thereof, empower the 
Central Government to arrest and deport any person convicted thereunder and 
a State Government cannot take any action thereunder. The powers under 
secion 3 of the Foreigners Act, 1946 which permit deportation by the Central 
Government has been entrusted to the State Governments by Notzfication 
SRO No 1072 issued by the President on 13-5-1955 im exercise of his powers 
under Article 258 of the Constitution The Foreigners Act, 1946 read with the 
sald notification, will empower the State Government, to dprect any foreigner 
not to remain in India and if the latter fails to comply with the direction, sec- 
tion 11 further confers authority for forcible removal of the foreigner, see 
Government of A P v Mohd Khan? 


HI JURISDICTION OF CIVIL COURTS 


But in order to authorise any action under this enactment, the pensom 
must first be a foreigner which has been defined in the Foreigners Act, as a 
e person who 1s not a eitizen of India, and who 1s, 1s not, or 1s no more a citizen 
of India 1s provided in Part IT of the Constitution which came ito force on 
26th January, 1950 and 1n the Citizenship Act, 1955, which came into operation 
on 30th December, 1955 These provisions have fortunately been examined by 
the Supreme Court in, State of A P v Abdul Khadar? and Union of Ind v. 
Ghaus Mohammad?, the judgments whereof were delivered by the same Bench 
‘and on the same day, 2e, 4th April, 1961 and the Judge who spoke for the 
Bench was the same, his Lordship Mr Justice Sarkar 


Article 7 of the Constitution provides that a person who has, after the First 
day of March 1947 mirgrated from India to Pakistan shall not be deemed to be a 
eitizen of India The High Court of Andhra Pradesh in Abdul Khadar, In re,* 
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held that Article 7 contemplated migration from India even after 26th January, 
1950 and provided therefor The iSupreme Couit without committing itself to 
a final pronouncement, and without accepting or endorsing the correctness of the 
anterpretation put by the High Court, have held that Articles 6 and 7 appear to 
refer only. to the position that obtained at the commencement of the Constitu- 
tion In view of this judgment, ıt appears. that the provisions of the Constitu- 
tion, Article 8, which deals with acquisition of foreign ertizenship by an Indian 
yes has been modified by the Citizenship Act, 1955, a law made under 
ide 11 


It was further held that the question whether a person 1s an Indian eitizen 
or a Yoreigner ean be decided by Civil Courts and is not a question within the 
exclusive jurisdiction of the Central Government But the question whether a 
person having once been an Indian citizen has renounced that citizenship and 
acquired a foreign nationahty, can be decided only by such authority, m such 
manner and witle regard to such rules of evidence as may be preseribed in this 
behalf under section 9 (2) of the Citizenship Act, 1955. Under the Rules fram- 
ed under that Act, the authority to decide that question 1s the Central! Govern- 
ment and it cannot be decided by Courts 


Tt 18 therefore, 1t seems, that a Court cannot decude whether a person has 
ceased to be an Indian ertizen by acquisition of a foreign citizenship, but so 
neither has the State Government powers to call or declare a person foreign 
national so as to give them a chance to exercise the powers entrusted to them 
under the Foreigners Act The Rules which guide the Central Government in 
ats decision are contamed m Schedule III to the Citizenship Rules, 1956, Rule 
(3) which has been declared intra vires by the Supreme Court in Fekar Ahmad 
v. Union of India® is as follows. 


** (3) The fact that a atzen of India has obtamed on any date a pass- 
port from the Government of any other country shall be conclusive proof of his 
having voluntanly aequired the citizenship of that country before that date." 


Upon the basis of this 1ule, 16 1s often urged that where a person has made 
such a declaration without subseribing thereto, he could not have under the law 
of Pakistan been able to secure the passport which he has overstayed and even 
convicted for that reason, he should be declared to be a foreign national. This is. 
a conclusive proof that such a person ceased to be an Indian eitizen and ac- 
quired a foreign nationality Quite so, that 1s the rule, but then, this rule 18 
not meant for Courts because it 1s a special rule presenbed for à particular 
purpose, that 1s for the guidance of the Central Government in the determmna- 
tion of a question raised under section 9 (2) of the Citizenship Act It could, 
perhaps be said that the Central Government 1s bound by this rule and they. 
cannot disregard it and the Courts may examine whether the rule has been 
respected or not by the Central Government only when such a deefsion of the 
Central Government in respeet of the plamtüff 1s before the Court and is chal- 
lenged by the plaintiff May be when such a decision is produced and 1s found 
quite in accordance with the provisions of section 9 (2) of the Citizenship Act, 
a Civil Court may have no alternative but to declare the plamtiff a foreign 
mational Until such a decision 1s made, 1t is within the competence of a civil 
Court to decide whether the plamtiff ıs a foreign national or not and 1t 15 noti 
bound to refer to the rule referred to above. 


Now, the question that naturally arises js who is to knock the door of the 
Central Government—the plaintiff or the Government. This has been answered 
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= Hasan Khan v State® that the duty 1s cast upon those who want to deport the 
plaintiff. 


IV ARTICLE 22 (2) AND DEPORTATION ORDER. 


In this connection, it 1$ also necessary and interesting to examine whether 
a ee order violates Article 22 (2) of the Constatutzon which reads ag 
follows: 


(2) "Every person who is arrested and detained in eustedy shall be 
produced before the nearest Magistrate within a penod of 94 hours of such 
arrest excluding the time necessary for the journey from the place of arrest to 
the Court of the Magistrate and no person shall be detained in custedy béfond 
‘the said period without the authority of a Magistrate " 


This provision came up for examination by the Supreme Court, for the first 
time m Stata of Punjab v Ajab Singh,” m which , the, provisions 
of the Abducted Persons (Recovery and Restoration) Act, 1949 were challeng- 
ed as conflicting with the said article In the said Act, a male child below six- 
teen years or any woman, who was a Muslim immediately before 1st March, 1947 
and has become separated from the family on or after 1st March, 1947 
and before ist January, 1949, was declared an abducted person and any Police 
Officer not below the rank of an Asst Sub-Inspector could, without warrant 
take such person into his custody and deliver such person in the nearest recovery 
camp <A tribunal constituted for the purpose decided whether the person was 
an abducted one, and when it declared that ıt was so, such person was to be con- 
veyed out of India to Pakistan to be restored to his k:th and Ian One S was 
found to be an abducted person and was arrested on 22nd June, 1951 and 
detained first in Muslim Transit Camp and then, ın Recovered Muslim Women's 
Camp The question agitated was whether the taking into custody of an ab- 
ducted person by a Police Officer under the aforesaid Aet and the delivery of 
such person by him into the custody of the officer 1n charge of the nearest camp 
ean be regarded as arrest and detention within the meaning of Article 22 (1) 
and (2) The Constitution Bench of the Supreme Court for which Das J spoke, , 
refused to give a very vide meaning to the expression ‘‘arrest’’ so as to include 
every physical restramt imposed upon a person resulting in the loss of his per- 
sonal hberty They divided arrests mto two categories, (1) arrests under 
‘warrant of any Court meluding such arrests as are made under Order 21 Rule 
38 or Order 38, Rule 1 Civil Procedure Code and (2) arrests without warrant 
The Court then proceeded to hold that the language of Article 22 (1) and (2) 
indicated that ‘‘1t was designed to give protection against the act of the Exeeu- 
tive or other non-judicial authority’’ and that ‘‘the fundamental right conferred 
by 16 gives no protection agamst such arrests as are effected, otherwise than under 
a warrant issued by the Court, on the allegation or accusation that the arrested 
person has, or is suspected to have committed, or 1s about or hkely to commit, 
an act of a ertminal or quasi-erimnal nature, or some act prejudicial to the 
State or the public mterest’’ Having prescribed these premises, the Court 
held that the physical restraint put upon an abducted person under section 4 of 
the Abducted Persons (Recovery and Restoration) Act, 1949, was not an arrest 
and detention under Article 22 (1) and (2) because in that ease there was no 
accusation or allegation of any completion or apprehension of commission of an 
offence of a criminal or quasi-criminal nature, or, of any act prejudicial to the 
State or the public interest. Upon that reasoning, the Court maintained that the 
arrest. of the Blitz editor in an earlier case, was made on a warrant issued not 
by a Court, but by a Speaker of a State Legislature and upon a distinct accusa- 
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tion of the arrested person being guilty of contempt of the Legislature, and’ 
therefore, was violative of Article 22 


But, ıt cautioned that the dictum was not **& precise and meticulous enun- 
ciation of the scope and ambit of this fundamental nght’’. 


In Collector of Malabar v E Ibrahwn? a person was wilfully withholding 
payment of arrears of income-tax and had been guilty of fraudulent conduct 
ın evading payment of tax and the Collector issued a warrant of arrest against 
him under the Madras Revenue Recovery Act in consequence whereof he was 
arrested and lodged in Jail Applymg the same dictum as in State 
of Punjab v. Ajab Singh® it was not regarded as arrest and deten- 
tione withm the meaning of Article \22 because such} arrest was not 
for any offence committed, nor, a pumshment for defaultmg im any pay- 
n The mode of arrest was no more than a mode for recovery of the amount 
due 


The problem agam arose in State of UP v Abdul Samad” a case of de- 
portation order served upon a Pak-national. A and his wife B were arrested by 
tthe police on 21st July, 1960 im Lucknow at about 6 pm for non-compliance 
with an order of deportation passed against them ‘They were taken to 
Amritsar and reached there m early hours of July 23, 1960 The pohee pro- 
duced thém before the Reader of the District Magistiate, Amritsar The Reader 
took them by 10 Ax to a Magistrate, who detained them 3n the Civi] Limes 
Thana Here i» Lucknow, a petition under section 491 Cr P C was filed on 
22nd July, 1960 ın the High Court which ordered the State to produce the de- 
tenues on 25th July, 1960 at 10-15 am On 23rd July 1960 spurious telegram 
and telephone were sent to Amritsar that the detenues should be produced 
before the High Court on 25th July, 1960 Acting upon these messages, the 
poliee brought them back to Lucknow at 1 Pw after the Court had dismissed 
the appheation on the ground that the detenues having been removed outside 
the territorial hmits of the State, the High Court ceased to have any jurisdie- 
tion On 25th July, 1960, mmmediately after them arrival, an application for 
revival of the earlier application and a fresh application under section 491 
Cr P C. were moved The detenues were produced at 3 Pm before the Deputy 
Registrar of the High Court who directed them to be produced on 26th at 10-30 
AM On 26th the Court dismissed the restoration application and fixed the new 
one for hearing next morning on 27th The Government Advocate asked for 
time which was allowed and the detenues were released on bail The hearing 
then, took place on 28th July, 1960 The High Court divided the entire period 
of custody in two parts first, from 6 pm of 21st July, 1960, to 1 P mM on 25th 
July, 1960, when they were brought to Lucknow and the second from 1 Pw on 
25th July 1960 to 27th July, 1960 when they were released on bail by the High 
Court The High Court held that there had been a violation of Article 22 (2) 
in respect of the second period 


On appeal Subba Rao J speaking for himself was prepared to uphold the 
order of the High Court for the reason that clause (3) of Article 22 provides 
that ıt shall not apply (7) to an enemy alien or (22) to any person arrested or 
detained under the law providing for preventive detention and where a provision 
contains a clear and unambiguous injunction and provides for two specific excep- 
tions, ıt means that 1t prohibits any other exception Since after their arrest 
the period whereof could not be divided into parts, the detenues were not pro- 
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duced before the nearest Magistrate within 24 hours, Article 22 (2) was infring- 
ed. Applying also the dictum ın State of Punjab v Ajab Singh", 1t was 
observed that the respondents were certamly guilty of an act prejudicial to the 
State and therefore entitled to the protection 


But the majority of the Supreme Court without committing itself to any 
exposition of the scope and ambit of Artidle 22 in rela*hon to the taking into 
custody of a person for the purpose of executing a lawful order of deportation 
an act which the alien was himself bound by law to do, took a different view and 
held that in the second period, even taking that the Deputy Registrar was not 
a judicial authority, the respondents had been produced on the 26th morning at 
10 Ax before the High Court and the time when they were so produced wag not 
beyond 24 hours from the time the respondents reached Lucknow 


Thus, 16 appears that the Supreme Court 1s not yet sure of the exact scope i 
of the protection of this clause and every time the matter eame before it, 1b 
chose to leave the question open and to avoid commitment toea final view 


According to clause (32) of section 8 of the General Clauses Act, 1897, 
which applies for the interpretation of the Constitution, ‘‘Magistrate’’ includes 
every person exercising all or any of the powers of a Magistrate under the Coda 
of Criminal Procedure for the time being in force Sections 61 and 167 of the 
(said Code provide that no Police Officer shall detain 1n custody a person arrest- 
ed without warrant beyond Lwenly-four hours aud where investigation cannot 
be completed during the said hours and if there are grounds for believing that 
the accusation or information is well founded, the Police Officer ın charge of 
the Police Station or mvestigating officer if he ıs not below the rank of Sub- 
Inspector he shall forthwith forward the accused to the nearest Magistrate 
along with a copy of the entries in the diary relating to the case The Magis- 
trate of the Second Class uf specially empowered ın this behalf or any other 
superior Magistrate whether he has or has not jurisdiction to try the ease, may 
from time to time, after having recorded the reasons for doing so, authorize the 
detention of the accused for a term not exceeding 15 days ın the whole Where 
he has no jurisdiction to try the case and considers further detention unnecessary, 
he shall forward the accused to a Magistrate having jurisdiction If he 1s not 
a District Magistrate or an SDM he shall send a copy of his -order to the 
Magistrate. to whom he is immediately subordinate These provisions 
of the Code and the well established scheme of administration of Cri- 
minal Justice in the country for more than a century, were well within the 
knowledge of the Constituent Assembly, but apparently not satisfied with the 
safeguard in the Code which could be amended any time, they seem to have 
introduced these provisions in the Fundamental Rights Now, the question, 
that arises is whether the Constitution-makers, when they did so, were referring 
only to the matters to which the Code of Criminal Procedure applies or 1s at 
any time made appheable, or did they mean to insert an mjunction without any 
exceptions except the two provided therein as was thought by Subba Rao J? I 
think that the meaning of the words ‘‘arrest and detention"? cannot be divorced 
from the word Magistrate Certamly Magistrate does not include any judicial 
authority and 1t 1s respectfully submitted that in face of the General Clauses 
Act, it cannot melude the High Court as was said in State of UP 
v Abdul Samad’? If the Draftsman wanted to include any judi- 
cial body he could {say so Magistrate ıs a Magistrate under the 
Cr P OC and the arrest and detention occurrmg in Article 22 (2) 
refer to such arrest and detention which are ¿made without any 
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lawful warrant and m respect of which the Magistrate ean do something under 
section 167 of the Cr P C The provision for production before a Magistrate 
is designed to enable the detenue to be enlarged on bail or some other provision 
made for his custody pending investigation, mquiry and trial and without 
reference to section 167, Cr P C such production becomes entirely void of 
meaning, purpose and substance Therefore, what the Constitution provides is 
a guarantee against the arrest and detention without warrant under the Code 
of Criminal Procedure That is the natural meaning af this provision and 
there appears to be no scope for any other construction’ nor ean 1t be given such a 
width as Subba Rao J thought ıt should be given It 1s true that attempt should 
be made to widen the scope of ‘liberties, rather than circumscribe the same, but one 
cangot do so by doing violence to the language and context of the provision. 
Because of the special provisions respecting enemy alien and preventive deten- 
tron occurring in the article, it cannot be said that excepting these two cases, 
the article covers arrests and detentions of every kind and by every authority. 
The exceptions may have been provided to place these matters beyond pale of 
any doubt They can neither control nor widen the construction of the article. 
Protection against arrest and detention of any lund other than the one without 
warrant and m respect of which a Magistrate ean do nothing is clearly outside 
the ambit of Article 22 (2). In that view of the matter, the arrest and deten- 
tion, by evil Courts or revenue Courts for recovery of debts govern- 
mental or otherwise, by police for recovery of abducted people or by 
any authority for deportation of an alien or any other detention pro- 
vided by law will not offend the provisions of Article 22 ( 2) if 
ithe: detenue is not produced before a Magistrate  Blity case and the like will 
offer difficulties, but in due course, the Supreme Court it is hoped will elarifv 
the whole matter It implies that Parhament can authorise any other kind of 
detention without compliance with this article nrovided it is in connection with 
lt master to which the provisions of the Code of Criminal Procedure do not 
apply 
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KRISHNASWAMI THEVAR v. PERUMAL KONAR (1961) 1 ML J. 168. 
A Critical Note, 


By 
C V RAMANUJACHARIAR, Advocate 


1 The pomt m controversy m this ease 1s a short one and the conelusion 
reached by His Lordship Mr Justice Ramachandra Tyer (as he then was) 1n the® 
case, 1t 1s respectfully submitted, 1s, to my mund, eorseet and is expressed in 
the penultimate paragiaph of the judgment printed at page 172 of the Report 


2 The facts of the case are simple One Karuppa Konar was the admit- 
ted owner and occupancy ryot of the lands in question, situate in an mam 
village He died ın 1948, leaving his widow, and some daughters, surviving him. 
The estate in which the said lands were situate was taken over by the Govern- 
ment under the Madras Estates Abolition Act (Act XXVI of 1948) The res- 
pondent in the above case, claiming under the said widow, filed a sut an the 
Court of the District Munsiff, for declaration of his title to the said land and for 
recovery of possession of 1t, against the appellant, who claimed the said land, 
under the said daughters and who contested the surt, on the ground that durmg 
the hfe tame of the said Karuppa Konar, he had partitaoned the same, among 
the daughters, who seem to have obtained a ryotwari patta in respect of ıt under 
the said Abolition Act The appellant contended that the surt was barred by 
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reason of the provisions of the said Abolition Act The trial Court held that, 
on the abolition of the estate the title of the said widow if any, to the said land 
got extinguished and as the appellant’s predecessor got a ryotwari patta from 
Government, appellant’s title was superior to that of the respondent and 1m, 
consequence the suit was dismissed On appeal to the District. Judge, the decree 
of the trial! Court was set aside, and the case was remanded to the Lower Court, 
holding that the patta could not be held to conclusively establish appeallant’s 
superior title and directing the lower Court to determine who had the better 
title, before the abohtion of the estate Has Lordship concurring with this view, 
dismissed the appeal against the remand order, by holding that notwithstanding 
the grant of patta to the appellant, the suit had to be disposed of on an adjudi- 
cation of title to the erstwhile ryoti land among the rival claimants to it . The 
suit being one for declaration of title to land and for recovery of possession 
thereof, ıs certainly eognisable ın a civil Court and 1s not barred by any of the 
provisions of the Abolition Act 

3. His Lordship went at length mto the effect of a ryotwar patta and has 
pointed out that such a patta is not a muniment of title and Is only a bill for 
the revenue due on the land The said patta is not a grant or conveyance oi 
land; ıt, by itself, confers no title to the grantee of the said patta. 


4. In the course of the said judgment, His Lordship has made some obser- 
vations about the consequences of the vesting of estates in Government, on their 
abolition Referring to sections 11 to 14 of the Abolition Act His Lordship 
observes (at page 169) —- 

‘These piovisions cannot be understood as implying that the Kudiwaram 
interest 1n the ryoti land is kept intaet any more than the private land could 
be held toremain with the landlord, as such, after abolition The Kudrwaran 
right and the right to private lands are aM incidents of a tenure which has been 
expressly abolished by the Act In the place of the old system, tthe ryotwaril 
system has come mto being It will therefore be 1neorreet ^to say that the 
Kudiwaram stil vested in the ryot "' 


The above observations no doubt correctly represent the effect of the 1mpact 
of the abolition of estates on the holders of ryoti lands and private lands These 
are no doubt obiter dieta and do not form the rationale of the judgment in the 
ease All the same, the right of the ex-ryot to possession and enjoyment of his 
erstwhile ryoti lands remains intact and unaffected by the provisions of the Act, 


5 Referring to clause (e) of section 3 of the Abolition Aet, His Lordship 
has observed that, ‘‘clause (a) states that no person shall be entitled to any 
rights and privileges except those recognised and conferred by the Act"! This 

e observation, though obiter also requires some scrutiny, since the said clause 1s 
not expressed ın such wide terms The clause runs: 


* (c) All nghts and interests created in or over the. estate before the 
notified date by the principal or any other landholder shall, as against the 
Government cease, and determine" Does this clause affect the interests and 
rights of the ryots in their ryoti lands, existing at the notified date? Clause 
(g) of section 3%Qs also similarly worded It runs thus “Any rights and pri- 
vileges which may have accrued in the estate to any person before the notified 
date against the principal or any other landholder shall cease and determine 
and shall not be enforceable against the Government ”’ 

In a case reported ın Gorla Buchayya v Mupalaswom: Naidu! their 
Lordships of the Andhra Pradesh High Court make this obser- 
vation at p 12 —''By reason of section 3 (g) ali mghts and privileges which 
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might have accrued to the ryots in the estate before notification ceased and 
determined ”’ 


The views adumbrated ın both the cases appeai in the opinion of the Judges 
to affect, even the nghts and interests and privileges created by or acerued 
against landholders 1n favour of ryots in respect of their ryoti lands and they 
cease and determine, on the eve of the estates bemg taken over by Government To 
my mind, the said views appear to be meorrect, as the clause limits expressly 
the cessation of the said rights only «n o» over estates and not m or over ryoti- 
lands Estate 1s defined 1n section 2 (3) of the Act. In my view, the correct nter- 
pretation of the said clauses (€) and (g) of section 3 would be that rights and 
interests in and over estates (ve m respect of the rights and interests of land- 
holdéts qua the estates) alone cease, on the taking over of estate It is hardly 
proper to speak of the méerests of :yots m their ryoti lands as being ‘‘ente ests 
or nights”? m or over the estate ”? 


In fact, the gight of a lawful ryot in his ryoti-land does not cease at all 
on the abolition of the estate The nature of Ins tenure alone gets changed. 
Instead of his bemg a ryot under the estate holder, he becomes a ryotwan holder 
under the Government The said ryot’s interest in the ryoti-land which under 
the Madras Estates Land Act was a permanent night of occupancy of the land 
does not cease, on the eve of abolition of the estate and the ex-ryot’s mght to 
remain in possession of his erstwhile ryoti land and cultivate and enjoy its m- 
come for ever, subject, only to payment of the lawful revenue due on it to the 
Government remains intact and unaffected Section 11 ın emphatic terms declares 
that such a ryot 1s entitled to get a ryotwari patta from the Government, because 
(the antecedent right or title of the ex-ryot in the erstwhile ryoti-land does not 
cease and determine but continues to inhere ın him that ryotwan patta is grant- 
ed to him As Mr Justice Ramachandra Iyer has pointed out, the ex-ryot does 
mot get any new or additional right, by reasons of the grant of patta to him It 
is in this view of the matter tthat a later Division Bench of the Madras High 
Court presided over by their Lordships Mr Jagadisan and Mr Kailasam, JJ. 
has held in (1961) 2 M.L.J 285 at page 289 thus :— 


“In this process of statutory convension of erstwhilt amin and inam 
estates into ryotwar villages 1t was the landholder that lost his existence, as 
such?’ the vesting of the entire estate as provided for under section 3 of 
the Act . ...'"and the transfer to the Government have got to be understood 
and interpreted in the light df the object of the enactment and should not be 
construed as having brought about a total abolition, of all mghts of ownership 
of properties lying within the hmits of the taken over estate’? Itis also re- 
levant to refer to what that Division Bench has stated at page 290 in the same 
ease It states that ‘‘The Act does not create new rights of ownership and the 
grant of ryotwari patta under the Act is not a conferment of mghts, by way of 
grant, or conveyance The obtaining of ryotwari patta by the persons entitled 
to such patta under the Act ean, if at all, be only n recoantion of pre-existing 
rights of ownershyp ?? Sections 8 (e) and (g) of the Act being expressly expro- 
priatory and in curtailment of pre-existing 1ights have to be construed strictly 
and must be confined to mghts and interests in estates as such, 


6 His Lordship Mr Justice Ramachandra Tyer, has veiy pertinently pointed 
out at page 169 of (1961) 1 MLJ that there ıs no proviston, in the Act fon 
payment of compensation to the ryots who would continue to remain in possession 
of their Kudiwaram lands, in recognition of which they are under the Act 
entitled to get a ryotwari patta Chandrasekhara Iyer J sitting ın the Supreme 
Court has stated m State of Bihar v Kameshwar Singh, eje (1952) SC.J 354, 
that it is a principle of universal law, that acquisition of private property for 
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a publie purpose can only be on payment of just compensation As Story, on 
the American Constitution Vol. 2, page 534, para 1790 has stated, one of the 
fundamental objects of every good Government must be due admimstration of 
Justice; he adds how vam ıt would be, to speak of such an admmuistration where 
‘all property 1s subject to the will and caprice of ithe Legislature and Rulers. 


7 From the above discussion it would appear that sections 3 (e) and (g) do 
noi terminate the rights of ex-ryots in their ryoii lands, on abolition of the 
estate This point, I hope, deserves to be made clear by an authoritative pro-' 
nounecment by the High Court, so as:to be a guide to all the Subordinate 
Courts 


8 There is one other point which also requires consideration. At page 471 o: 
(1961) 1M LJ His Lordship Justice Mr Ramachandra Iyer is repored to 
have stated thus —“If the Cıvıl Court, ın such a suit gives a declaration as toe 
who 1s the party that will be entitled to the rights created under section 11, it 
will be the duty of the Government to cancel the previous patta issued to the 
trespasser and grant ıt to the 1eal ryot’’ The above observation 1s also a mere 
obiter dicta of the Learned Judge and is not the rato decidendi, 1n the case 
The right created under section 11 1s that the real ex-ryot 1s entitled to a ryot- 
wari patta from the imstant of the abolitaon of the estate Is the Civil Court 
competent to decide the question as to who among several rival claimants 18 
entitled to get a ryotwari patta from Government? It is clear and admits of 
no doubt that the mght to a ryolwar patta to the ex-ryot 1s not a common law 
or a pre-existing right It is a right created by the Abolition Act and 1s given 
by section 11 of the Act to the ex-ryot Section 11 enacts that from the noti- 
fied date 2e from the moment of the abolition of the estate, the ex-ryot 1s, 
because of his antecedent title, entitled to the ryotwari patta This right is 
thus a creation of the said Act As stated by Willes J m Wolverhampton New 
Water Works Co v Hawkesford (1859) 6 C B 336 where the lability not 
existing at common law 1s created by a statute, which at the same time gives a 
special and particular remedy for enforcing it, the remedy provided by the statute 
must be followed This rule also apples not only to enforcement of habihties 
newly created but also for enforcing new rights created See Hurdutra v Of 
Assignee of Calcutta (1948) 52 Cal WN 343 at 349. 


9 Section 3 (d) Proviso (i) of the Abohtion Act empowers the Settle- 
ment Officer to decide whether a person 1s entitled to a ryotwari patta or not 
His decision on the question is subject to revision by the Director of Settlement 
as provided for m section 5 (3) and by the Board of Revenue as enacted m 
section 7 (3) (e) of the Act This is also made clear by the Rules published 
in GO No 3190, Revenue dated 17-10-1955 What is the effect of a wrong 
decision by the Settlement Officer that a person ıs entitled to a ryotwari patta? 
The question whether a person 1s entitled to a ryotwari patta is a matter to be 
determined by the Settlement Officer as expressly provided for m section 8 (d) 
Proviso (1) It 1s because of the said determination by the Settlement Officer 
that the person gets the ryotwam patta—section 64 (e) (1) of the Act makes 
such determine@ion final Moreover section 64 (e) (2), ın express terms, enacts 
that no such order of any authority functioning under the powers given by the 
provisions of the Act could be questioned by any Court of law Is this not an 
express prohibition barring Civil Courts from determining the question as to 
who is entitled to a ryotwari patta? What the Civil Court could not directly 
do; could not be done undireetly If the Crvil Court could not question the 
correctness or otherwise of an order of a Settlement Officer, 1n granting a ryot- 
wan patta to a person, how could it be permitted to give a declaration that 
some other person 1s entitled to the grant of such a patta? So long as section 64 
(e) (2) 1s in the statute book, civil Courts could not make any such declara- 
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tion It would be giving the go by to the statutory prohibition m section 64 
(e) (2) of the Act His Lordship's obiter dictum to the contrary at page 171 
requires careful reconsideration as His Lordship has not adverted to section 64 
(c) at all, n his judgment in the above ease and its effect on the question raised 
To my mind section 64 (c) (2) expressly bars cogmisance of such questions by 
the civil Courts withm, the meaning of section 9 of the Civil Procedure Code 


This point also deserves to be settled by an authoritative pronouncement 
by the High Court 


*MADRAS CITY TENANTS’ PROTECTION ACT, SECTION g— 
APPLICABILITY TO TRUST LANDS 


By 
e K SANEARA SASTRI, Advocate, Madras 


The recent Judgment of the Madras High Court reported m Vasudeva 
Pilla, Thus; v Neelavatht Ammal? deserves more than a passing notice, 
as it is bound to affect a large class of tenants, in occupation of 
trust lands, having built superstructures thereon The Full Bench decision in, 
Dorawelu Mudahar v Natesa Gramam? held that trust lands are with- 
in the scope of section 9 of the Madias City Tenants Protection Act, 
and the trustees who, under the general law could convey only for 
necessity or benefit, are now confronted with a third category of neces- 
sity which the statute itself has imposed on them, and therefore tha 
tenants can compel the trustee landlords to convey the full interest of the 
trust in the lands to them The Full Bench over-ruled the decision m Partha- 
savathy Iyengar v Doraswami Nawker?, which held that a tenant ın oceupation 
of temple land or mosque cannot enforce a compulsory sale of the land under 
section 9 of the Act, and cannot require the trustee of the temple or mosque 
to deliver the land to him on a valuation to be made by the Court, sinee the 
trustee had only a limited power of alienation. 


His Lordship Mr Justice Jagadisan, ın the ease under review, 1s of opinion 
that the tenant, holding under a trustee and cllaimimg the benefits of the Act, 
ean obtain the benefits only where such purchase 1s a matter of necessity for 
the trust, or will result in a benefit to the trust is Lordship recognises that 
the Full Bench deeision ıs binding upon him, and states that but for the amend- 
ment introduced by the Madras Act VI of 1926, this question need not have 
been considered at any length His Lordship is of the opinion that the amend- 
ment in the Ezplanatwn alters the Full Bench decision to that extent. 


In support of this view, the judgment contains only the following reasons -— 


**The provisions of the Act are not so over-riding as to bring about a con- 
version of inalienable properties into alienable properties capable of acquisition, 
or purchase” and adds “I am of opmion that the amendment 6f the Ezplana- 
tion under the 1926 Act introducing the words describing the trustees? power to 
eonvey significantly point out that the tenant under a trustee cannot exercise the 
statutory mght to purchase the demised land if the trustee could not have sold 
the land under a private sale, there bemg nether necessity nor benefit to the 
‘trust If the object of the amendment was to place trustee-landlords m ‘the 
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same position as other landlords owning property, the language of the Hapla- 
nation is, to say the least, inappropriate to bring about that object Even 
before the amendment, the decision in Dorawelu Mudahar v. Natesa Gramanv- 
has been rendered If the Legislature had approved of that decision, 
and had thought that that decision correctly interpreted the meaning 
of that enactment there was no necessity to 1ntroduce an amendment by adding 
words to the then exisüng Hxplanation.’’ 


Reference 1$ then made by way of analogy to the absence of power of the 
Official Recerver ın Insolvency under the Provincial Insolvency Act, to sell the 
share of the son of the insolvent, ın the joint family property and to the prin- 
eiple that no man can convey to another any higher might than he hgmself 
possesses The ruling in Swananda Gramam v Mahomed Isma, as to the 
ineompeteney of the trustee to sell a part of a grave-yard which is res extrae 
commercium 1s also referred to ın suppoit of the view that the Act has not such 
an overriding effect as to confer absolute powers to the trustees to transfer . 
trust lands. - 


In coming to his decision, that the amendment of the Explanation was in- 
tended to alter the law laid down in the Full Bench case Dorawelu Mudalar v. 
Nayesa Graman His Lordship has not taken into consideration ‘the 
Statement Of Objects and Reasons to the Bill No 8 of 1925, which, with some 
alterations, was passed into law in Aet VI of 1926 (Published in Fort St 
baa Gazette dated 24th February 1925, Part IV pages 79-80) It runs a 

ollows :— 


‘(Para 4 —The imperfect explanation for the word '*land"' under section 9 
has led to considerable litigation In RC No 6/1922 Parthasarathy Iyengar 
v Doraaswama Naicker*, Justice Spencer and Justice Venkatasubba Rao opined 
that section 9 was not applicable to trust lands This decision has been over-ruled, 
by the Full Bench decision in CCCA No. 40/1922 Dorawelu Mudahar v. 
Natesa Gramam? The Explanation now subsfituted follows the decision of the 
Full Bench so as to make the point absolutely free from doubt ?? 


The wording of the Explanation, m the amending Bill 1s identical with that 
in the Explanation as enacted ın Act VI of 1926. 


It 1s no doubt true, that the Statement of Objects and Reasons in an enact- 
ment are not to be looked into for the construction of a statute They can, 
however, be referred to for the limited purpose of ascertaining the condition 
prevailing at the time the Bill was introduced, and the purpose for which the 
amendment was made Hence, unless the words in the amended Explanation 
compel us to hold that trust lands in the occupation of tenants cannot be direct- 
ed by the Court to be sold to them on an application under section 9 of the Act, 
except m case of actual necessity or a benefit to the trust, the Full Bench deei- 
kion must prevail, as being in accordance with the policy and obyect of the 
Legislature, viz to give protection to the tenants who have constructed build- 
ings on other's lands 


The Explanation, both before and after amendment, purports to give the 
meaning of the word ‘Jand’? in the clauses in section 9 of the Act Those 
clauses deal with the quantum of interest that is conveyed to the transferee 
under the sale ordered by the Court, whether it is a partial or limited mterest, 
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or the full interest 1n the land, which is the subject-matter of section 9, clause 
(1). The conditions im which the application by the tenant for sale of land 
may be made and ordered by the Court are laid down only in clause (1) of 
section 9 ‘The conditions are.— 


1. a suit in ejectment should have been filed against a tenant, 
2 the tenant must be one, entitled to compensation, 
9 the application for sale should be filed within the time prescribed 


There is no fourth condition that, in cases of trust lands there must be an 
existing necessity or an assured benefit to the tust on account of such sale. If 
p the Legislature had intended that trust lands should not be directed to be sold 
by order of Court, unless aetual necessity existed or benefit resulted thereby, one 
would expect that condition to be mtroduced in the main clause itself, and not 
in the Explanation, which describes the quantum of anterest conveyed by the 
landlord. The error in the judgment, it 1s respectfully submitted, is ın constru- 
ing and treating the erucial words “‘can convey” m the newly added clause of 
the Explanation ‘‘and includes also the full interest which a trustee can convey 
under the power possessed by him to convey trust property, when necessity exists 
for the same or alienation of the property 1s for the benefit of the estate or trust?’ 
as words prescribing the conditions for the passing of an order for sale, instead 
of defining and deseribing the extent and quantum of interest that will be trans- 
ferred to the tenant on a conveyance under the order of Court It may bd 
observed that the first two categories referred in the Explanation deal only with 
the quantum of interest possessed by the landlord That this ıs the meaning of sec- 
tion 9 clause (1) and the Explanation will be apparent when the words in the 
Explanation are substituted m clause (1) of the section for the word ‘‘land’’. 
‘Omitting unnecessary words, clause (1) will then read as follows-— 


“Any tenant, may withim one month apply ‘to the Court for 

, an order that the landlord shall be directed to convey the whole or part of the 

extent of land specified ın the application’? (+e, ‘‘the full interest which a 

trustee can convey under the power possessed by him to convey trust property 

when necessity exists for the same or the alienation of the property ts for the 
benefit of the estate or trust) ”’ 


In this connection, it 1s 1mportant to refer to the observations of Venkatasubba 
Rao J in Parthasarathy Iyengar v Doraswamy Nawker! 


“It 1s not necessary to refer to further decisions on this subject, and it 
may be taken to be settled law that the power of a trustee of temple property 


1s limited and that an alienation by him in the absence of necessity will not be 
upheld 


This being the state of the law, what do the words under “any power”? 
in section 9 connote? Can it be said that the trustee can convey the interesb 
which he can convey only when necessity exists or when the alienation 1s for the 
benefit of the estate? 


In other words, if the construction urged on behalf of the tenants is 
adopted, the Explanation to section 9 will be equivalent to this; “ Land”? means 
the full interest which a trustee can convey under the power possessed by him to 
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convey trust property when necessity exists or the alrenation ıs for the benefit 
of the estate I do not think that this construction can be adopted.’’ 


* 


It may be noted that except for the addition of the words ‘‘for the same’ 
after ‘‘exists’’ and ‘‘of the property” after '"ahenataon"", the new addition im 
the Explanation to section 9 1s word for word identical with the language in the 
clausé suggested by Venkatasubba Rao J ‘as above, for the contrary view. The 
Full Bench having taken the opposite view, the Legislature while following the 
Full Bench decision adopted the phraseology of Venkatasubba Rao J ın enact- 
ing the amendment The observation of His Lordship Jagadisan J; that thd 
language of the Explanation 1s inappropriate"? to express the mtent and ebject 
of the Legislature does not seem to be correct 


The question 1s of much importance and of daaly occurrence In the m- 
terests of a large body of tenants ın the City and elsewhere, eit 15 respectfully 
submitted that the deeision under review requires reconsideration. 


~ 


1] THE MADRAS LAW JOURNAL. 87 


LATE SRI A. S. P. AYYAR. 


We record with sorrow the passing away of Mr. A. S. Panchapakesa 
Ayyar, I.C.S., former Judge of the Madras High Court. Mr. Justice Ayyar retired 
from the Bench of the Madras High Court in 1959, and his services were utilised by 
the Government as the Director of Legal Studies at the Madras Law College. 
He was recently appointed as a one-man Industrial Tribunal to enquire the 
Industrial dispute in the Express Newspapers, Ltd. He died suddenly on the 
evening of 11th April, 1963 following an attack of cerebral thrombosis. 


It 1s difficult for any one to do full justice in a short write-up to Sri Ayyai’s 
qualities and equipments Mr. Ayyar had a brillant academic career and passed 
the I CS Examination with distinction and ultimately became a Judge of the 
High Court Mr Ayyar was an entertaining conversationist, a capable and well- 
informed public speaker, and a prolific writer People of all age levels, and men in 
different walks of life and with different affiliations looked to him for guidance 
and help and many associations and institutions have had the beneft of his 
counsel. Even as District Judge in the mofussil centres Mr Ayyar devoted 
himself to public activities in the academic and cultural fields. His brilliant 
analogies, apt quotations, thought provoking parables bubbling with wit and 
humour educated and entertained many an audience. When he came to Madras 
his faculties had a greater and larger scope and it could be said with certainty 
that in the period of a little over a decade, when he was a Judge of the High Court, 
he had attended almost all social and cultural gatherings and had taken part in 
the’ programme of several College Unions or cultural and educational associations 
in the City 


** 


To sit in his Court even for a few minutes was a treatin itself. A variety of 
subjects were discussed in a natural way m the disposalof a case, and arguments 
were met by counter arguments almost immediately and the proceedings were 
lrvely-as well as instructive 


As a Judge he was courteous and helpful to the Bar. He had a way of clearing 
arguments that were built up with an apparent logic and form but without founda. 
tion. Many of his judicial pronouncements contain profound observations on 
human nature and human institutions, and even abstract questions of Jaw were 
dealt with in an interesting manner. He dealt with all varieties of work in the 
High Court, both civil and criminal, and in the Original Side and Appellate Side 
as well. His conclusions were always just and equitable. 


Mr Ayyar had a passion for reading and writing. He was well versed in 
many languages and his writings include liberal translations of our country's folk lore 
stories and a’ popular exposition of Baghavat Gita. In private life he was simple 
and austere 


In the words of our Chief Justice Sri S Ramachandra Ayyar “The late Mr. 
A. S. P. Ayyar will be remembered as an angel among men and as one of the 
great Judges of the Madras High Court ” 


The late Mr. A S P. Ayyar lived a full and true life and though he is no 
more he will be remembered by every one, who had occasion to meet or hear 
him even for a short time. We convey our sincere feelings of sorrow to the 
members of his family. - 


May his soul rest 1n peace. 
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BOOK REVIEW. 


THE SUPPRESSION OF IMMORAL TRAFFIC IN WOMEN AND Giris Act, 1956 by 
B. R. Beotra, Advocate. Published by the Law Book Company, Allahabad. 
Price Rs 14. 


The Suppression of Immoral Traffic in Women and Girls Act, 1956 is, like the 
Prohibition Acts in the States, a piece of legislation intended to eradicate a long- 
standing social evil by the arm of law. Naturally its provisions are bound to be 
stringent and the penalties sufficiently deterrent. The legislation in force in the 
several States earher to this Act, have been repealed and a uniform Central “Act 1s 
made applicable throughout the country The rules under the Act are, however, 
framed by the several States independently as they are entrusted with the actual® 
administration of the provisions of the Act. As the legislation will have its 
impact on the social life of many ın the country, cases are bound fo arise frequently 
as to the limits of individual freedom and the restrictions imposed under the Act. 


The volume under review contains the Central Act with notes and the rules 
framed in the several States. Weare sure the book would be welcomed by 
lawyers, prosecuting officials and the Magistracy. 


IDENTIFICATION OF HANDWRITING AND Cross EXAMINATION OF Experts by M.K. 
Mehta, Examiner of Questioned Documents (second edition) Published by N.M. 
Tripathi (Private) Ltd., Bombay-2. Price Rs. 16. 


Cross-examination of experts 1s a difficult art more so when the evidence of an 
expert 1s based on opinions and not facts. But in order to discover forgery or inter- 
polation in documents, which cannot be proved by direct evidence Courts have to 
rely on expert opinions to some extent and the law of evidence also recognises the 
need, subject of course to certain limitations and restrictions To the laymen, lawyer 
and judicial tribunal the discovery of truth in the face of conflicting opinions of 
experts on either side of a case will be a vexed problem Butin experience an 
elaborate study of several hand-writings, age of paper, ink and writing it has been 
possible to deduce certain basic principles that would provide a guide in this direc- 
tion. A study of these will be of immense help to lawyers to pitch themselves 
against an expert, who 1s a technical man and whose opinions often times may be 


genuinely mistaken and sometimes perverse. 
The book under review is a well got up handy book with illustrations and the 
author has done an admirable job of a rather difficult work undertaken by him. 


* Detection of Forgery ° is both a fascinating and remunerative work to a lawyer and 
we are sure the book will be well recerved by the profession and the public. 
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Born 15-6-1863 — Died 28-12-1911 
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BIRTH CENTENARY OF SRI V. KRISHNASWAMI AIYAR. 


The Celebration of the Centenary of a person carries considerable significance 
withit  Itisa reminder of outstanding achievements made , ıt marks the expression 
of grateful appreciation by posterity of a life worthily lived ; it recalls a pattern 
to emulate. Shakespeare made Mark Antony give utterance to a phenomenon 
happening ın every day life when he said “The good that men do 1s often interred 
with their bones". But ıt ıs not always so The life and work of Sr V. Krishna- 
swam Aryar will be remembered for along time and wil] affoid inspiration to 
succeeding generations. 


Born 1n a district having a great reputation as being the home of intellectuals— 
Tanjore—Sri Krishnaswami Aiyar was the contemporary first at school and later 
on at the Madras Bar of another eminent native of the Tanjore District Sir P S 
Sivaswami Aiyar. Right from his boyhood Sri Krishnaswami Atyar displayed 
qualities which marked him out for success in life He had a distinguished career 
at the Tanjore High School, and later on at the College and the University He was 
called to the Bar in 1885 and practised the profession of law for about twenty-five 
years winning a great reputation as a brilliant lawyer He was then appointed 
to the Bench, but his judicial career was very short as he was elevated to the Execu- 
tive Council of the Governor of Madras Of his qualities as a lawyer and achieve- 
ments as a Judge, Sir P. S. Sivaswami Ayar said “ An extraordinary vigour and 
quickness of intellect, a sound knowledge of legal principles, a keen insight into 
human nature and a never failing resourcefulness, a pluck that recognised no diffi- 
culties except to overcome them, and an exuberant energy and a 10bust constitution, 
gifts of speech of a very remarkable order, and last but not least a high character— 
these were the qualities which he brought to bear ın the exercise of his profession— 
good all-round Advocate". He added “ His career as a Judge was rather short, 
but the quickness with which he grasped the pomts ofa case,the quickness with 
which he disposed of cases, were remarkable ”. 


Sri Krishnaswami Aiyar's elevation to the Executive Council was the highest 
preferment open in those days to an Indian in this country It was the hope of 
every one that he would serve the fuil term of his office and leave the 1mpress of his 
great genius and personality on the administration. For it could easily be said of 
him that there was nothing that he touched which he did not adorn But he passed 
away prematurely in 1911 at the relatively early age of 49 A profound believer 
in the greatness of Hindu culture, a great admirer of Sanskrit learning and literature 
and a person endowed with a dynamic personality Sri Krishnaswami Aiyar had 
played an active and prominent part in public life He was a member of the Madras 
Legislative Council. He was a member of the Syndicate of the Madras University 
where his advice was greatly valued. He devoted himself heart and soul to every 
thing calculated to advance the interests of the country and his countrymen. Whether 
it was the cause of Sanskrit learning or Oriental Medicine or of the Hindu University, 
or whether 1t was an economic movement every proposal that bore any promise of 
contributing to the prosperity of the people found 1n him a generous supporter He 
had a heart full of benevolence, sympathy, and generosity. 
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9 


go tHE MADRAS LAW JOURNAL. [1963 


The Sanskrit College, Mylapore and the Sri Venkataramana Ayurvedic 
Dispensary, and College among other things are standing monuments of his 
1maginative foresight and benefactions Recognition by Government of scholarship 
in Sanskrit and Oriental learning through conferment of titles like Mahamaho- 
padhyaya, etc., was largely due to the interest taken by him. 

The Madras Law Journal 1s largely his creation. He was its senior editor 
for nearly 18 years. If to-day the Journal holds an honoured and commanding 
place in non-official law reporting 1t 1s the result of foundations well and truly laid 
by him and the dedicated, scholarly and useful work which he and his distinguished 
colleagues did. 2 

Sri Krishnaswami Aiyar's life was a life of great achievement and of great pro- 
mise. Thinking of him one cannot but recall the lines of the poet : 

It 1s not growing like a tree in bulk 

That doth make man better be, 

Or standing long an oak three hundred years 
To fall a log at last, dry, bald and sere, 

The lily of a day 

Fairer far in May 

Though ıt fall and die that night 

Is the plant and flower of light. 


S. Venkataraman. 
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V. KRISHNASWAMI IYER. 


By bestowing thought on our great men of the past, their merits and 
their virtues we strive to keep alive their moral influence on our life and conduct 
and thereby benefit ourselves. That is the purpose which an occasion hke this is 
intended to serve and it will do good to us to cast our minds back on the life and 
work of V. Krishnaswami Iyer whose birth centenary is being celebrated this 
week. He was born a century ago and a httle more than half of it has gone by 
after his life came to a prei-mature end.’ That during the short span of his active 
life Be created an impression on his people about his high qualities and did this 

» in a special way is clear from the fact of the celebration of his birth centenary as 
well as other facts. One of them is his statue which stands in the beautiful grounds 
of the University Campus on the Marina Road in juxtaposition to that of Gokhale, 
a patriot and publicist with a fame and distinction of rare effulgence. This is 
evidence of the special degree of public appreciation in Madras of this great man, 
because we have been not generally lavish, especially ın the past, ın putting up statues 
for living or dead men and the only other public statues of men of Madras compara- 
ble to him in their life and work are those of S. Subrahmanya Iyer and V. Bashyam 
Iyengar. Undoubtedly, he had unusual qualities of head and heart but it is also 
true that he has been lucky posthumously in the honour which posterity has shown 
him. 

What is the reason for this rare acliievement of distinction by V. Krishna- 
swami Iyer and of his hold on public esteem and regard ? 

There were several aspects of his personality which contributed to his 
eminence,—-his fair person, attractive face, eloquence, an impressive voice, powerful 
and fearless advocacy in his professional work in Court, generosity towards 
deserving men and causes, political work and prominent part in the activities 
of the Indian National Congress. But more than all these was something special 
about him and that was his unusual patriotic fervour seeking every opportunity 
to advance the political condition of our people and their self-respect and 
welfare. This feature of his life and personality was evident to all who came 
to know him or be near him. Apart from my knowledge of him and his work 
as a lawyer and publicist during my early years, I had the privilege of being 
his Apprentice reading in his Chambers for six months in 1909. when he was at 
the height of his professional and political reputation. He appeared to be 
literally consumed with an ambition to be of service to his countrymen. It 
is true that there were hundreds of people who during our freedom struggle 
were inspired with a similar ambition and made far larger sacrifices for the national 
cause. We are, however, speaking of a lawyer-publicist of the firgt decade of the 
present century who took a view of his responsibilities which few or none ın the 
Bar from which political workers were then mostly drawn did. He not merely 
took to public work and threw himself in to public causes, but his fervour was 
always at white-heat and ebullient. In 1905, he was a prominent and forcible 
speaker ın public meetings held to protest against Government's action m arresting 
people 1n Bengal who took part in the agitation against the partition of that Province. 
In 1906 he presided over the Provincial Conference in Tirunelveli—then called 
Tinnevelly and his address, as well as concluding speech set a high standard, ın 
force and power, In 1907 he took immense trouble to study the affairs of 
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M/s. Arbuthnot & Co., a popular bank which failed because of misconduct of its 
leaders in. India and Enclan d and his cross-exammation of Sir George Arbuthnot 
for several days ın Insolvency proceedings before Justice Sir 8 Subrahmanya Iyer 
struck public imagination and evoked admiration in the whole of South India, 
where numerous investors lost their savings and sources of subsistence Hc appeared 
on their behalf and did not take any fee 


Soon after the failure of this bank he had the vision and courage to 
promote the foundation of the present Indian Bank—the first Indian banking 
institution at the time Another active promotor of this Bank was one 
Rao Bahadur M Audinarayanayya, a retired public servant of considerable fbihty 
‘and understanding of finance In 1907-09, the Morley-Minto Reforms were 
planned and put through by the British Government and its agents ın India and he 
took a great deal of trouble to improve the proposals in the direction of granting 
larger liberty to the people to manage their own affairs He was a member of the 
Madras Legislative Council.and his contributions to the discussions in it were striking 
and commanded attention and respect By 1908 he had attamed political leadership 
in South India which led to his being chosen as the Chairman of the Reception 
Committee of the session of the'Indian National Congress held in Madras, in that 
year Hus political and public work came to an end in October, 1909 when he 
‘became a Judge of the Madras High Court , but by then, he had come to occupy 
a special and honoured place in the public hfe of this country. Apart from the 
actual details of his public work, such as those mentioned above, the impression 
which his personality and his characteristic manner and thinking created among 
those who came near him was something unique and made them feel he was an 
extraordinary man whom they could do nothing but respect and admure, if not 
fear Frankness, outspokenness to the point of bluntness and fearlessness were some 
of his special characteristics which tended to enhance and give meaning to his 
sincerity of purpose and could not be misunderstood because of his unusual gene- 
rosity both with money and help wherever needed or deserved 


Sri V. Krishnaswami Iyer was allowed by destiny only a brief span of life and 
the period of his public work and activity was also short. It 1s remarkable that 
during this short period he could have attamed an eminence which his contem- 
poraries and successors conceded to him ‘This was because he was far ahead of 
many of the people of his time in the pursuit of high ideals ın private, professional 
and public life, ın his patriotic fervour and in the devotion of his energies and a 
considerable part of his earnings to all causes which benefited his people In the 
estimation of his countrymen, he was a great man because he strove unceasingly 
not for self-aggrandisement but to advance public welfare and to perform what he 
conceived to be his duty to others He did this as if he had no other interest in 
hfe It is ee scce our land has produced men imbued with this spirit of unselfish 
and dismterested, public service that we are on the whole better placed in individual 
and national affairs than people of many other countries. The emergence of such 
men during the Jast hundred years 1s the bright spot which relieved the dark and 
depressing gloom that enveloped the Indian scene during the half century following 
. the assumption of rule by the British Crown in 1858. 


We, who are now citizens of an mdependent and sovereign ‘(Republic may 
find it difficult to imagine the condition of our people and their minds during 
this period The dommation and control of the Indian POM by the 
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ruling power had become complete and  effective,——more so than 
during the disturbed and  il-regulated rule of the East India Company. 
All people, educated o: uneducated, thinking or otherwise, had accepted foreign 
rule with all its concomitants as if ıt was a permanent feature of the Indian lands- 
cape like its mountains and rivers Educated men had chances of obtaining 
success and preferment and of having a good life if they get on well with the British 
Officials. They could not secure any improvement, howeve: small or petty, m 
the social or economic condition of the people, except with the knowledge and 
approval of official authorities and without prejudice to the many-sided interests 
of the ruling power. 

It was at such a time in different parts of India that great and noble 
men rose from time to time and applied themselves to the task of nation- 
building and political, social and economic emancipation Dadhabai Nowroji, 
Sir Pherozshah Mehta, Gokhale and Tilak in Bombay, Surendianath Banerjee, 
WC Bonerjee and many others in Bengal, S Subrahmanya Iyer, V Krishna- 
swami Iyer and G. Subrahmanya Iyer in Madras, were among our pioneers in 
political work and took part in the building up and development of our national 
organisation, the Indian National Congress In this way the educated classes 
assumed their normal and legitimate role of leadership of the people, notwithstanding 
the contemptuous reference to them by the rulers as the intelligentsia who were 
described as a microscopic minority and did not really represent the people The 
life-work of the great men of those days was not confined to politics or law. The 
last quarter of the 19th century and the first 15 years of the present century were 
truly the period of the Indian Renaissance following upon the dark age of India 
which extended over centuries of foreign rule and internal disorder The renais- 
sance was an all-round efflorescence of the mind and spirit in the various fields of 
national organisation, art, literature, drama, industrial advancement, social reform 
and rehgious revival 

On the grounds so well-prepared by the leaders of the renaissance period 
a kindly fate brought a super-leader endowed with a phenomenal mora] 
stature, intuition. and  energy—Mahatma Gandhi His work, teaching 
and achievement have no parallel in the history of the world By his practice 
and precept of moral principles of great and cternal value—truth, love, non-violence, 
sacrifice and surrender,—he transferred the Indian scene He converted mullions 
of his country-men to new modes of thought and action and made them seek their 
deliverance from foreign-rule not by violence but by sacrifice So large numbers 
of men willingly saciificed their lives, hberty, careers and wordly possessions He 
finally succeeded 1n converting the rulers themselves to practise the principles of 
Sacrifice and surrender. So ıt came to pass that they gave up their Indian Empire. 
Thus the struggle for f1eedom from the yoke of rulers who were at onge more powerful 
and more able than previous rulers was won by moral power and not physical 
In transmitting this power to the people, the Mahatma was of course the immediate 
instrument but his work was the culmination of the work of the great men during 
the previous 40 or 50 years Without their influence and example, the people as 
a whole would have been without guidance and devoid of the moral restraints 
necessary for a national regeneration Among a lawless people, such as they 
might have been his doctrines of truth, love and non-violence would have had little 
chance. During the period when the Indian people had the benefit of the 
leadership of such men, many other peoples in Asia and elsewhere were at the 


94. THE MADRAS LAW JOURNAL. [1963 


mercy of leaders who were no better than bandits, brigands or free-booters and 
passed through endless anarchy and civil war 

The era of Gandhi which followed on the period of the renaissance has ended 
and the era of the Republic has begun. We, the Citizens of the Indian Republic, 
owe our citizenship and all that it means to us by way of unlimited opportunity for 
high endeavour and for material, moral and spiritual progress to the noble work 
of the Mahatma and of the great men who preceded him. Among those men 
V. Erishnaswam1 Iyer has an honoured place. It ıs because the public of South 
India sensed the high quality of his contribution to the political and moral progress 
of our people that they honour him by celebrating his birth. centenary as they have 
done 1n other ways ın the past. 


S. RAMASWAMY IYER. 


[Exp or VoLuME (1963) 1 M.L J (JounNArz)]. 
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Ramachandra Iyer, GF and Kiishnammal v. 
Venkataraman, J Balasubramaniam 
a5th Fanuary, 1963. OS.A No 42 of 1g60. 


Deed —Constructon— Transfer for absolute use and enjoyment of the beneficiary >—If 
means only a lumited estate for use and enjoyment with no rights of alrenation. 


The expression ‘ absolute use and enjoyment’ in a deed does not mean that 
what 1s granted is only use and enjoyment. The character of the estate taken under 
the deed 1s an absolute one and extends to the corpus as well. It cannot be 
construed as a limited one, limited to use and enjoyment without any restriction of 
the income. 


M. Subbaraya Ayyar, V. Sethuraman and S Padmanabhan, tor Appellant. 


L.V. Krishnaswam: Ayyar, P.K. fanakiraman, P.S. Ramaswam Ayyangar, R. Jagan- 
Padhan, C. Venugopalacharı and C.P. Rajagopala Ayyangar, for Respondents. 


RM. . ———— Appeal allowed. 
Veeraswami, J- Kumbakonam Electric Supply Corporation 7 
29th January, 1963. Joint Commercial Tax Officer, 
Madras-1. 


W.P. Nos. 878 and 879 of 1962. 


Madras General Sales Tax Act (LX of 1939), sechon 2 ( j )—Goods—Eleciricoty—if 
goods. 


* 


Both from the scientific as well as the economic point of view ' electricity ° or 
* electrical energy’ 15 as much property as gas or water which is subjected to a 
particular commercial process and sold for consumpton. Electricity answers 
the description of property ın the sense that 1t has a commercialvalue and 1s capable 
of possession and transfer, though not in a purely physical sense. 


A.LR. 1936 Cal. 753, differred. 

A.LR. 1946 AIl. 502, followed. 

(1957) 8 S.T C. 6r, referred. 

CS. Chandrasekhara Sastri and C. Venkataraman, for Petitioner. 
The Additional Government Pleader, for Respondent. 


R.M. Rule absolute, 
Veeraswami, F Swaminathan v. 
13th February, 1963 Angayarkanni. 


C.M.P. No. 407 of 1963 in 

C.M. A. No. 14 of 1956. 

Hindu Minority and Guardianship Act (XXXIII of 1956), sections 2 and 9 and Indan 
Majorsty Act of 1875, section 3—If inconsistent with each oiher—‘Major ’—Who is. 


It is no doubt true that section 5 of the Hindu Minority and Guardianship 
Act provides that after its commencement the provisions of the Act*will over-ride 
the provisions of any other law or custom contrary to 1ts provisions. But section 2 
of the Act expressly provides that the provisions of the Act are in addition to and 
not in derogation of the Guardian and Wards Act unless there is an express pro- 
vision in the Act to the contrary. - 


The Hindu Mmority and Guardianship Act merely fixes the age of 
minority and does not deal with appointment of Court guardians, which is pro- 
vided for only under the Guardian and Wards Act. The over-riding effect of 
the Hindu Minority and Guardianship Act will come 1n only in case of inconsistency 
between its provisions and any other Jaw 1n force immediately before its commence- 
ment. Hence the provisions of section 3 of the Indian Majority Act which provides 
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the age of 21 years as the age of minority 1n cases where a Court guardian has been 
appointed for the person of a minor, cannot be said to be over-riden by the rule of 
minority wz, 18 years fixed under the Hindu Minority and Guardians Act, 1956. 


The Advocate-General (V K. Yiruvenkatachart) and R.G. Rajan, for Petitioner. 
P. Ramaswami: and M.M. Ismail, for Respondent. 


R.M. Petition dismissed. 
Ramachandra Dyer, C J. and Ramanathan Chegtiar v 
Venkataraman, F Abdul Azeez. 
Ath March, 1963. AAO No. 300 of 1962, 


Representation of the People Act (XLIII of 1951), section 36 (4) and the Conduct 
of Election Rules, 1961, Rule 4—Error in choosing the * symbol, —If would justify 
rejection of nomination paper. 


Having regard to the express provision 1n section 36 (4) of the Representation 
of the People Act and the Proviso to rule 4 of the Rules framed for the conduct of 
elections a mere irregularity or error im the declaration as to the choice of symbol by 
candidate cannot be deemed to be of a substantial character justifying the rejection 
ofa nomination paper. Having regard to the object and scheme of the Act relating 
to allotment of symbol when a poll becomes necessary, therule has enacted that the 
declaration relating to symbols 1s unessential and in any event ıt is the duty of the 
returning officer to allot the symbol at the appropriate time. Hence a failure to 
complete or a defect in completion of the declaration form relating to symbol will 
not be a defect of a substantial character. 


An election petition to set aside an election on the ground of improper rejection 
of a nomination can be filed by anybody entitled to file an election petition and 
it need not be filed only by the candidate whose nomination has been so rejected. 


K.K. Venugopal and K. Mahadevan, for Appellant. 
V.P. Raman and N.R, Chandran, for Respondent. 
R.M. Appeal allowed. 


[END or VOLUME (1963) 1 M.L J. (N.R.C.)]. 
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NOTES OF RECENT CASES 


Jagadisan, J Bangaru Ammal v Kuppuswami Chettiar, 
9th April, 1962. Appeal No 288 of 1957 


Transfer of Property Act (IV of 1882), section g2—Subrogation—Right of —When 
could be claimed 


It ıs a well accepted 1ule of law that the mere fact that one individual advances 
money to another to enable him to pay specific debts, does not 1n the absence of a 
special bargain, confer on the lender the rights of those whose debts are discharged. 
Hence section 92 of the Transfer of Pioperty Act specifically provides for legal sub- 
rogation and conventional subrogation Jn order to have a valid claim for subroga- 
tion the person claiming the right must have an inte1est in o1 charge upon the pio- 
perty mortgaged entitling him to redeem the mortgage and he must redeem the 
mortgage or he should have advanced money to the mortgagor to redeem a mortgage 
with an agieement unde: a iegistered instrument that he shall be subrogated to the 
rights of the mortgagee whose mortgage 1s discharged 


L V Krnshnaswami Ayyar, for Appellant 
A Sundaram Ayyar, fo» Respondents 3 to 5 
$ V Padmanabhaswam, for Respondents 2 and 6 (amicus curiae) 


R.M. ————— Appeal dismissed. 
Veeraswam, F Vaidhinatha Pillai v Vedamuithy 
5th July, 1962. CR P No 1656 of 1960. 


Madras Buildings Lease and Rent Control Act (XVIII of 1960), section 25—Revtsion 
—Powers of Court under 


Where the order of the lower Couit 1s based on a complete misduection by failure 
to keep 1n view the very case pleaded by the tenant, 1t will be a giound for the Court 
ofiewision to interfere with the order under section 25, of the Rent Control Act 
Where ın a case for eviction on the ground of default in payment of rent for certain 
months the tenant pleaded that he could not send the zent becafise of certain 
musunderstandings that arose between him and the landlord and ıt 1s admitted that 
such misunde:standings arose subsequent to the months ın default but the Couit finds 
that the default was due to the misunderstanding, 1t amounts to a case of misdirec- 
tion entailing the exercise of the powers of the Court of 1evision. 


(1957) 1 M.L J. 158 69 L.W. 72 explained 

K. $9 Nadu and R Vyayan, for Petitioner 

S Tyagaraja Ayyar, for Respondent 

R.M, ————— Petition dismissed 


Anantanarayanan, F Chockalingam v 
19th July, 1962. i Menaka Swadeshi Slate Works. 
SA No 571 of 1960. 


Principal and Agent—Suit for general accounts— When permissible 


It 1s only in exceptional cases such as wheie an agent 1s unable to ascertain the 
extent of the dealings of his p1incipal which have been kept back from his knowledge 
and such knowledge 1s necessary for asceitaining the remuneration due to the agent 
that a Court will permit an agent to sue fo) general accounts Where an agent 1s 1n 
a position to sue for an ascertained sum he will not be permitted to sue for general 
accounts with a view to fish out some information 


(1938) 2 MLJ 112: AIR 1938 Mad 707 AIR 1957 Mad 21 AIR 
1960 AP 13 referred _ ; 


T R Ramachandan, fox Appellant 
F R, Alwar Nadu and M K Chandian, for Respondents 


R.M ————— Appeal dismissed 
Ramachandra Iyer, C F and Palaniappa Chettiar v 
Kunhamed Kutty, F Vauavan Chettiar 
20th July, 1962 LPA No 41 of 1960. 


Madras Buildings Lease and Rent Control Act (XVIII of 1960), section 2 (2)—Building 
— What 15 


Words and Phrases—Bulding—Meaning of 


Oidinaiily the word ‘ building? would include not meiely the superstructure 
but also the giound on which it stands and such giound could also be regarded as 
part of the building Where the site leased forms an integral part of the building, 
the lease of the site will be governed by the provision of the Madias Buildings Lease 
and Rent Control Act 


K S Deskan and K Raman, for Appellant 
K S Ramamurtht and K Savvabhuman, for Respondent 


RM ————— Orders accordingly 
Ganpatia Pilla, F Venkatarama Chettiar v. 
gist August, 1962 Doraiswami Mudaliar and Co. 


CRP No 1045 of 1962. 


Madras Buildings Lease and Rent Control Act (XVIII of 1960), section 10—Sub-letting 
— Lacense to sell—If sub-lettong—Rrght of landlord to recover possesston—Bona fides, relevant 
date to decide 


Whee the evidence only established that the tenant of a premises pei mitted 
another to sell vegetables ın baskets in a pial of the building on payment of daily rent 
ıt will not amount to sub-letting as there 1s no paxting with possession by the tenant 
or giving exclusive possession to the sub-tenant 


Section 10(3) of the Rent Control Act merely speaks of the 11ght of the landlord 
to apply for eviction of the tenant on the ground that he requires the building bona fide 
fo. his own use and he is not occupying any other building of his own on that date 
mz , the date of the application But 1n deciding the question of bona fides 1t may be 
that this condition should continue to exist till the order for eviction 1s made though 
the language of the section does not state so If the Court 1s to take into account a 
subsequent event lıke the acquisition of the building by the landlord subsequent 
to the petition the Ciourt should equally take note of any order of eviction made 
against the landlord 1n respect of any building in his occupation 

MS Venkatrama Ayyar and V. Krishnan, for Petitioner. 


G Ramanujam and F Kanagaraj for Respondent. 
R.M. 





Petition dismissed 


[Supreme CounT.] 


S. J. Imam, F. C. Shah and F. R Mudholkar, 77. Narain Singh v. 
21st August, 1962. The State of Punjab. 
Cr. A. No. 218 of 1959. 


Criminal Procedure Code (V of 1898), Section 342—Scope—Confession of accused — 
Use of. 


If the accused person in his examination under section 342 confesses to 
the commission of the offence charged against him the Qourt may, relying 
upon that confession, proceed to convict him, but if he does not confess 
and gn explamung circumstances appearing im the evidence against him 
sets up his own version and seeks to explain his conduct pleading that he 
pas committed no offence, the statement of the accused can only be taken into 
consideration in its entirety. It ıs not open to the Court to dissect the statement 
and to pick out a part of the statement which may be incriminative and then to 
examine whether she explanation furnished by the accused for his conduct is sup- 
ported by the evidence on the record. If the accused admits to have done an act 
which would but for the explanation furnished by him be an offence the admission 
cannot be used against him divorced from the explanation. 


Frank Anthony, K. C. Agarwala and P. C. Agarwala, Advocates, for Appellant. 
B. K. Khanna and P. D. Menon, Advocates, for Respondent. 


G R. Appeal allowed. 


[SUPREME Court ] 


S. K Das, FJ. L Kapur, A. K. Sarkar, The State of Madhya Pradesh v. 
M. Hidayatullah and Raghubar Abdeali. 
Dayal, FF. C.A. No. 373 of 1961. 


24th August, 1962. 
Madhya Bharat Sales Tax Act (XXX of 1950), sections 4 (3), 5 and Item 30 


. . We now proceed to consider these alternative submissions of learned counsel for 
the appellants We do not think that the notification, dated 28th January, 1956 
makes any such discrimination between footwear manufactured or produced 1n the 
State of Madhya Pradesh and footwear imported from other States as 1s prohibited 
by Article 304 (a) of the Constitution. We have already pointed out that the exemp- 
tion granted by the notification 1n question depends on the fulfilment of three condi- 
tions and all the three conditions are equally applicable to footwear manufactured 
or produced 1n the State and footwear imported from other States, It 1s obvious that 
the exemption is for the protection and benefit ot small manufacturers who make 
hand-made shoes of small value and who may be unable to compete with large-scale 
rnanutacturers of footwear made on machines. Such a classification.in the interests 
of small manufacturers has often been made and upheld by this Court (See Oriental 
Weaving Mulls (P) Lid. v. The Union of India (Petition No. 110 of 1961 decided on 
28th February, 1962 and The British India Corporation Lid. v. The Collector of Central 
Excise, Allahabad (Petition No. 94 ot 1955 decided on 20th August, 1962). 


The principle laid down by this Court in Ram Narain Sons, Ltd. y. Assistant 
Commissioner of Sales Tax, (1955) S C J. 808 : (1955) 2 M.L J (S.C.) 302 : (1955) 2 
S.G.R. 483, that where an assessment consists of a single undivided sum in respect 
of the totality of the property treated as assessable, the wrongful inclusion in it of 
certain items of property which by virtue of a provision oflaw were expressly 
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exempted from taxation, renders the assessment invalid :n toto, will not apply in 
the present case for the simple reason that there is no wrongful inclusion of any 1tem 
in the assessment order. If the exemption goes, then the respondent has been rightly 
assessed on his total turnover. It 1s only when the respondent is entitled to the 
exemption claimed that he can say that the assessment is bad and must be quashed. 
he respondent can claim the exemption only if the interpretation put by the High 
Court on the notification , dated 28th January, 1956, is accepted as correct. If that 
interpretation 1s not correct then this appeal must be allowed even if the Notification 
i$ bad by reason of the provisions of Article 304 (2) of the Constitution. 


B. Sen, Senior Advocate (J. N. Shroff, Advocate, with him), for Appellants. 
*. W.S Barlngay, Senior Advocate (A. G. Rotnaparkkı, Advocate, with shim), 


& 


for Respondent. 


"GR. Appeal allowed.” 
c 


r 


[SUPREME Counr.] 


P. B. Gajendragadkar, K. C. Das Gupta, Babu Singh v. 
' and J. R. Mudholkar, FF. The State of Punjab. 
28th August, 1962. Cr. As. Nos. 121 and 140 of 1962. 


Criminal Procedure Code (V of 1898), sections 164, 364 and 533—Scope. 


It is desirable that Magistrates who take part in attesting recovery memos. 
should not record confessions by persons accused of the offence being investigated. 
Such confessions have to be excluded from consideration in dealing with a charge of 
murder. Ina criminal trial, the presumption of innocence is a principle of cardinal 
importance and so, the guilt of the accused must in every case be proved beyond a 
reasonablé doubt. Probabilities however strong and suspicion however grave can 
never take the place of proof. 


O. P. Rana, Advocate (at State expense), for Appellants (In both the appeals). 


B. K. Khanna, R. H. Dhebar, R. N. Sachthey and P. D. Menon, Advocates, for 
Respondent (In both the appeals). 


G.R. Cr. A. No. 121/62 allowed and 
Cr. A. No. 140/62 partly allowed. 


t [Supreme Covunr.] 


P, B. Gajendragdkar, K. C. Das Gupta R.G. Jacob v. The Republic 
and Raghubar Dayal, Fj. of India. 
28th August, 1962. Cr, A. No. 116 of 1961. 


'^ Penal Code (XLV of 1860), sections 161 to 163 and 165, Prevention of Corruption 
Act (IL of 1947), section 5—Meaning of “Subordinate.” 


* It has to be noticed that section 165 of the Penal Code has been so worded 
as to cover cases of corruption which do not come within section 161 or section 162 
or section 163. When with that intention the Legislature has used the word “ sub- 
ordinate ” in section 165 without any limitation there is no justification for reading 
into the word the limitation suggested by the learned counsel by the words “ in 
respect of those very functions." By the use of the word “ subordinate " without 
any qualifying words, the Legislature has expressed its legislative intention of making 
punishable such subordinates also who have no connection with the functions with 
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which the business or transaction is concerned. To hmit the meaning of “ sub- 
ordinate " in the section as suggested by the learned counsel would be defeating 
that legislative intention and laying down a different legislative policy. This the 
Court has no power to do. The argument that “ subordinate" means something 
more than “admunistratively subordinate " must therefore be rejected. The 
appellant has therefore rightly been held to be “ subordinate ? to the Joint Chief 
Controller, even though the appellant had no functions to discharge 1n connection 
with the appeal before the Joint Chief Controller of Imports and Exports. 


IP 


** We think it proper to add that we have not been able to appreciate why the 
High Court thought it necessary to reduce the sentence imposed by the Trial 
Cour$. 

S. Mohan Kumara Mangalam, Senior Advocate (R. Ganapathy Iyer, Advocate 
sand G. Gopalakrishnan, Advocate of M/s. Gagrat & Co., with him), for Appellant. 


C. K. Daphtary, Solicitor-General of India and D. R. Prem, Senior Advocate, 
R. N. Sachthey andeP, D. Menon, Advocates, with them, for Respondent. 


G.R. — Appeal dismissed. 

[SUPREME Counr.] 
J L Kapur, A. K. Sarkar, Bhiva Doulu Patil v. 
and M. Hidayatullah, FF. The State of Maharashtra, 
29th August, 1962. Cr. A. No. 174 of 1961. 


Evidence Act (I of 1872), sections 133 and x14, Illustraiwon (b)—Scope and effect 


** The combined effect of sections 133 and 114, Illustrateon (b) of the Evidence 
Act may be stated as follows . According to the former, which 1s a rule of law, 
an accomplice 1s competent to give evidence and according to the latter which is a 
rule of practice it is almost always unsafe to convict upon his testmony alone. 
Therefore though the conviction of an accused on the testimony of an accomplice 
cannot be said to be illegal yet the Courts will as a matter of practice, not accept 
the evidence of such a witness without corroboration in material particulars. R. 
v, Baskerville, L R. (x916) 2 K. B 658, relted on -> 


J 


G C. Mathur, Advocate (amicus curiae), for Appellant. 
S. B. Jathar and R.N. Sachthey, Advocates, for Respondent. 


G.R. — Appeal allowed. 
[SUPREME Court | 

P. B. Gajendragadkar, K. C. Das Gupta R. B. Diwan Badri Dass v. 

and J R. Mudholkar, FF. The Industrial Tribunal, Punjab Patiala. 


"th September, 1962 
C. A. No 20 of 1962. 


Industrial Disputes Act (XIV of 1947)—Freedom of contracts—Award providing for 
leave to new Employees as granted to old employees—Aritcle 14 of the Constituton— 
Meaning of discriminatiton—Factories Act (LXII of 1948), section. 79. 


By Majority —“ It 1s not suggested by the appellants that the provision made by 
them for earned leave in respect of old employees is unduly generous or extravagant 
and so, it has become necessary to invoke the provisions of section 79 ofthe Facto- 
ries Act, 1n respect of new employees. On the other hand, earned leave provided by 
section 79 1s the minimum statutory leave to which employees are entitled and if 
the appellants thought 1t necessary to provide for additional earned leave to their 
old employees, there 1s no reason why they should not make a similar provision in 
respect of the new employees as well. We ought to add that on the record, it does 
appear that the appellants are good employers and they are treating their employees 
in a liberal manner. It, however, appears that they have brought the present 
dispute to this Court mors for asserting the general principle of the employer's 
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right to fix conditions of service with his new employees than for vindicating any 
real or substantial grievance against the award which would prejudicially affect 
their interest In our opinion, having regard to the nature of the dispute raised 
in the present appeal and the other relevant facts and circumstances, 1t cannot be 
said that the Industrial Tribunal erred in law in directing the appellants to provide 
for the same uniform rule as to earned leave for all their employees. We are 
satisfied that the award under appeal cannot be set aside only on the academic or 
abstract point of law raised by the appellants.” 

C K. Daphtary, Solicitor-General of India (Bhagirath Das and B.P Maheshwari 
Advocates, with him), for Appellants. 

MK Ramamurthi, R K. Garg, D.P. Singh and S.C. Agarwal, Advocates of M/s. 
Ramamurthh & Co, for Respondent No. 1. 


GR. —— —— Appeal dismissed? 
[SUPREME COURT ] 5 

B.P. Sinha, CF, SJ Imam, K Subba Rao, M/s. Bridge & Roofs Co Ltd. v. 

K N Wanchoo, F C. Shah and The Union of India. 

N. Rajagopala Ayyangar, JJ. Petition No. 62 of 1962. 


11th September, 1962. 


Employees Provident Fund Act (XIX of 1952), section 2 (b)—‘ Basc wages '— 
* Production bonus ’—Article 14. of the Constitution. 


The propuction bonus in the present case is a typical production bonus scheme 
nf this kind and whatever therefore 1s earned as production bonus 1s payable beyond 
a base or standard and it cannot form part of the definition of " basic wages "in 
section 2 (b) because of the exception of all kinds of bonus from that definition. 
We are, therefore, of opinion. that production bonus of this type 1s excluded from 
the definition of “ basic wages ” in section 2 (b) and therefore the decision of the 
Central Government which was presumably under section 19-A of the Employees 
Provident Fund Act to remove the difficulty arising out of giving effect of the pro- 
visions of the Act, by which such a bonus has been included ın the definition of 
* basic wages " 1s incorrect. In view of this decision, it 1s unnecessary to consider 
the effect of Article 14 of the Constitution of India in the present Case. 


GB. Pa, Advocate and 7B Dadachanj, OC Mathur and Ravinder Naran, 
Advocates of M/s J B. Dadahanji & Co, for Petitioners 

Veda Vyasa, Senior Advocate (RH. Dhebar, Advocate, with him, for 
Respondents Nos. 1 and 2. 


M.S K. Sastri and MS Narasemhan, Advocates, for Respondent No. 4 


G.R. — Petition allowed. 
[SUPREME CouRrT.] 

P.B. Gajendragadkar, K C Das Gupta The State of West Bengal v. 

and 7.R. Mudholkar, FJ. Tulsidas Mundhra. 

11th September, 1962 Cr. A. No 88 of 1962. 


Criminal Pfocedure Code (V of 1898), sections 173, 207-A, 342 and 540—Scope. 


* In view of the reasons given by the learned Magistrate ın rejecting the appli- 
cation of the respondent, ıt 1s very difficult to sustain the view taken by the High 
Court that the Magistrate was 1nchned to hold that section 540 of the Criminal 
Procebure Code did not apply to the proceedings in the present case 


“The High Court has also referred to the fact that the accused persons have 
not been examined under section 342 of the Criminal Procedure Code, and 
has apparently asked the Magistrate to examine the accused persons under that 
section, without considering the question as to whether it was necessary that the 
Magistrate should examine them at this stage. We have already referred to the 
velevant provisions of section 207-A (6), Sub-section (6) provides that the Magis» 
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irate can examine that accused if he thinks it necessary to do so Besides, even 
according to the judgment of the High Court, the failure to examine the accused 
persons under section 342 did not amount to a material irregularity and could not 
by itself, therefore, justify the reversal of the order passed by the learned Magistrate.’? 


D R. Prem, Senior Advocate, R.N. Sachthey and R H. Dhebar, Advocates, wit 
him, for Appellant. | 


ASR. Chan, Senior Advocate, Ravinder Naran, F.B. Dadachanjt and O.G. 
Mathur, Advocates of M/s. F.B. Dadachann & Co., with him, for Respondent. 


G.R. —————- Appeal allowed. 
[SUPREME CouRr.] 

P.B. Gajendragadkar, K C. Das Gupta Parmanand v, 

and 7 R Mudholkar, FJ. Ganpatrao 

12th September, 1962. C.A. No. 110 of 1960 


CP Land Revenue Acl, 1917, section 128 (f)—Revenue Sale under—Construction of 
section 149 (2)—Crvil Procedure Code (V of 1908), Order 21, Rules 89 to 91—Applica- 
bility 

* Tt is well-known that execution sales held under the Code of Civil Procedure 
can be challenged only ın the manner presciibed and for the reasons specified, say, 
for instance, by Order 21, rules 89, 90 andg1 ‘The fact that certain irregularities 
committed during the conduct of execution sales would not render the sales invalid, 
flows from the relevant provisions of the Code and so, 1t would not be reasonable to 
invoke the assistance of the decisions dealing with irregularities committed in execu- 
tion sales in support of the argument that a revenue sale held under section 128 
(f) of the CP Land Revenue Act should be judged by the same principles. The 
question as to whether the revenue sale 1s valid or not must obviously be determin; 
ed 1n the light of the relevant provisions of the Act and that again takes us to the 


construction of section 149 (2). 


“ Distinguishing the case in Ram Prosad Choudhury v Ram Jadu Lahr: & others, 
40 OWN 1054 the Court held , “ We do not think that this decision can assist 
us in interpreting section 149 (2) with which we are concerned. ‘The scope and 
effect of the relevant provisions of section 149 (2) arenot at all similar to the scope 
and effect of section 33 of the Bengal Act. Therefore, we are not inclined to accept 
Mr. Masodkar’s argument that the defect ın the sale on which the appellants rely 
would not render the sale invalid.” 


Jaumt Lal, Advocate, for Appellants. 
BA Masodkar, D.B. Nabil: and Ganpat Rat, Advocates, for Respondent. 


G.R. ———— Appeal allowed. 
JL Kapur, KC Das Gupta and V.G Peterson v. 
Raghubar Dayal, jj O V. Forbes. 

13th September, 1962 Cr. A. No 170 of r96r. 


Contempt of Court—Criminal Procedure Code (V of 1898), sections 87 and 88— 
Attachment of property for securing attendance of person charged with contempt—If available. 


* Assuming that the property was of Mr OV Forbes, the question arises 
whether it would, as a result of the attachment, be at the disposal of Government 
under section 88 (7) of the Code of Criminal Procedure In Sukhdev Singh 
Soda v The Chef juste and Judges of the Pepsu High Court, (1954) S.C.J. 
67: (1954 1 ML J. 137 (1954) S.C R. 454, ıt was held that the Code of Cri- 
minal Procedure does not apply to proceedings for contempt. On this authority it 
must be held that the provisions of sections 87 and 88 would also not be available 
for securing the presence of a person who is alleged to have committed contempt. 
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u “We have assumed that the Court had the ‘power to attach the properties of 
the alleged contemner ; but have held that it had no power in Jaw to make these 
over to the Government. In our opinion, the applicant is entitled to an order for 
restoration of the attached property. 


i. .. * We accordingly allow the appeal; and order that the Finance Secretary, 
U.P. Government, be directed to restore to this appellant, the attached property 
which 1s in the possession of the Government. In the peculiar circumstances, of the 
cdse, we make no order as to costs. E 


A S. R. Chari, Senor Advocate, (B. Parthasarathy, R. K. Garg and S. C. 
Aggarwal, Advocates and 7. B. Dadachanp,- O. C. Mathur and Ravinder Narain, 
Advocates of M/s J. B. Dadachanj & Co., with him), for Appellant. e 


' G. C Mathur and C. P. Lal, Advocates for Respondent No. 2. 


e 
G.R. ———— Appeal allowed. 
: [SUPREME Court.] ° 

~ B. P. Sinka, C F , S. J. Imam, Sobhraj Odharmal v. 
K. Subba Rao, F. G Shah, The State of Rajasthan: 
N. Rajagopala Ayyangar and CA No. 471 of 1962 

F. R Mudholkar, FF. and 
17th September, 1962. W.P. No 66 of 1962. 


Motor Vehicles Act (IV of 1939), sections 68-D, 42 (1), 68-C and 68-F— Rules made 
thereunder. 


The nght of the operator having been lawfully extinguished fro tanto by the 
scheme and the consequential order under section 68-F (2), he is not entitled to have 
resort to the Supreme Court under Article 32 of the Constitution for protection of his 
alleged right. 


~ M Q Setalvad; Attorney-General for India, (R K. Garg, D P Singh, S C. 
Aggarwala and M. K Ramamurih;, Advocates of M/s. Ramamurthi & Co , with him); 
for-Appellants and ‘Petitioners. 


-- C K Daphtary, Solicitor-General of India, (S$ K Kapur, K K Jain and 
P. D. Menon, Adv ocates, with him), for Respondents (In the Appeal and Petition). 


GR. ——— ——— Appeal and Petition dismissed. 
* [Supreme CounT] 
B. P Sinha, C F , P. B Gajendragadkar, Khem Chand v. 
K.N Wanchoo, K C Das Gupta The Union of India 
and 7. G. Shah, FF. 
25th September, 1962. C A. No. 124 of 1962. 


Central Civil Services (Classification, Control and Appeal) Rules (1957), Rule 12 (4) 
Its valtdity—Rule 54. of the Fundamental Rules of the State of U.P.—Articles 14, 309, 142, 
144 of the Constitutton—Article 31 (1) of the Constitution. 


Distinguishing the case of Devendra Pratap v State of Uttar Pradesh, A.I R (1962) 
S.C. 1334 the Gourt held . “ This decision has however no application to a case like 
the present where because of the operation of rule 12 (4) of the Central] Civil Services 
(Classification, Control and Appeal) Rules, 1957, the public servant is deemed to 
be placed under suspension from the date of the origina] order of dismissal 


_a “Mr. Sharma does not say that ordinarily any cases occur where a Government 
servant 1s visited^with a penalty of dismissal, removal or compulsory rctirement, in a 
departmental] proceeding, without there being a previous order of suspension under 
the provisions of rule 12 (1) and we do not think any such case ordinarily occurs, 
Consequently, the effect of rule 12 (3) will be the same on a Government servant a 

enalty of dismissal removal or compulsory retirement on whom is set aside in appeal 
by the departmental authority as the effect of rule 12 (4) on a Government servent a 
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similar penalty on whom is set aside by a decision of a Court oflaw The contention 
that rule 12 (4) contravenes Article 14 of the Constitution must therefore be rejected; 


‘© As we find that all the above attacks on the validity of rule 12 (4) fail the 
further attack on the Rule on the basis of Article 31 (1) of the Constitution also 
necessarily fails For, whatever deprivation of property may result from rule 12 (4) 
would be by authority of law—the law being rule 12 (4). ” 


Janardan Sharma, Advocate, for Appellant. à 

R. Ganapathy Iyer and P. D. Menon, Advocates, for Respondents g 
G.R. ———— Appeal dismissed. 
Supreme Counr.] s 

S. J. Imam, K. Subba Rao, N. Rajagopala Chimanlal Jagjivandas Sheth v, 
* Ayyangar and F. R. Mudholkar, JJ. The State of Maharashtra, 
26th September, 1962. Or. A. No. 107 of:1961. 


Drugs Act (XXIII of 1940) section 3 (b), as amended by the Drugs (Amendment Act 
1955)—Definiton. of * Drugs’, * things’, ' substance *—Gonsiructwn. i 


“The Legislature designedly extended the definition of ** drug” so as to take 
in substances which are necessary aids for eating surgical or other cases. The main 
object of the Act 1s to prevent sub-standards in drugs, presumably for maintaining 
high standards of medical treatment. That would certainly be defeated if the neces- 
sary concomutants of medical or surgical treatment were allowed to be diluted : the 
very same evil which the Act intends to eradicate would continue to subsist. Learned 
counsel submitted that surgical instrument would not fall within the definition and 
that guaze and hnt would fall within the same class. It 1s not necessary for the 
purpose of this appeal to define exhaustively “ the substances ” falling within the 
definition of “ drugs ” ; and we consider that whether or not surgical instruments are 
** drugs ” , the articles concerned ın this case are. Learned counsel for the appellant 
sought to rely upon a report of a high powered committee consisting of expert doctors, 
who expressed the opinion in the report that as the surgical dressings did not come 
under the purview of the Drugs Act, no control on their quality was being exercised. 
Obviously, the opinion of the medical experts would not help us in construing a 
statutory provision We, therefore, hold, agreeing with the High Court, that the 
said articles are substances used for or in the '* treatment " within the meaning of 
section 3 (5) of the Act. ” 

Rajm Patel, Advocate and 7. B. Dadachanji, O.C. Mathur and Ravinder Narai 


> 
i 


Advocates of M/s. 7. B. Dadachanjt & Co , for Appellant. ‘ 
H. R. Khanna, R. H. Dhebar and R. JN. Sachthey, Advocates, for Respondent. 
GR. ——— «4 Appeal dismissed. 
[SUPREME Counr.] : 

S. J. Imam, K. Subba Rao, Tulsi Ram v. The State of U P. 
N. Rajagopala Ayyangar and (In both the Appeals): 

- . J. R. Mudholkar, JF. i 

27th September, 1962. Cr, A. Nos 62-63 of 1958. 


Penal Code (XLV of x860), sections 471, 467, 468, 417 and 420, 120-B. 


“Learned counsel then referred to the dissenting judgment of Subramania 
Ayyar, J., in Katamraju Venkatarayudu v. Emperor, 1.L.R. 28 Mad. go to the effect that 
in regard to offences falling under sections 465 and 461, Penal Code, it must be esta- 
blished that the deception involved some loss or risk. of loss to the individual and to 
the public and that 1t was not enough to show that the deception was intended to 
secure advantage to the deceived. This decision as well as some other decisions 
referred to by learned counsel are therefore distinguishable for the same reason which 
distinguishes Sanjiv Ratanappa Ranad’s case, 1.L.R. 56 Bom. 488, from the one before 
us. We are therefore, of the view that the offence of cheating has been established. 


tp 


t The only other question which needs to be considered ıs regarding conspiracy. 
Mr. Mulla fairly admitted that ın any case Lachbmi Narain cannot escape the con- 
viction under section 120-B even if all the other appellants are held not to have been 
parties to the conspiracy because two other persons were admuttedly associated with 
Lachhmi Narain. These persons would have been made co-accused in the case 
but for the fact that they died ın the meanwhile. 

* On the whole, therefore, we think that the explanation given by Chandrika 
Singh ıs reasonable and he 1s at least entitled to the benefit of doubt. In the cir- 
cumstances, therefore, we set aside the conviction under asection 120-B, Penal Code, 
as well as the sentences passed on hum. 

“Tn so far as the remaining four appellants are concerned we think that no 
useful purpose would be served by sending them to jail at this distance ofetime. 
Each of them had undergone a few weeks’ imprisonment before being released on bail 
and in our opinion instead of sending them to Jail now to serve out the remaining, 
sentence 1t would be just and fair to reduce the $ubstantive sentence of imprisonment 
awarded to each of them to the period already undergone and add to it a fine of 
Rs. 3,000 each or in default to undergo rigorous imprisonment fôr a period of a six 
months. In doimg so we have borne m mind three circumstances, one of which we 
have already indicated. The second 1s the extreme youth of these persons when the 
alleged transactions took place and the third 1s that though they knew what was 
going on was wrong and hoped to benefit by 1t, they acted under the influence of 
the dominating personality of Lachhmi Narain who was the Karta of the famuly. 
We modify the sentences accordingly. ” 

A. N. Mulla and B. B. Tawakley, Semor Advocates (7. P. Goyal A. Banerjee 
and K. P. Gupía, Advocates with them), for Appellants. 

G. C. Mathur and C P Lal, for Respondent. (In both the appeals) 


G.R. ————À Sentences modified, 
[SUPREME Counr.] 
S. J. Imam, K Subba Rao, Laxman Purshottam Pimputkar v. 
N. Rajagopata Ayyangar, and The State of Bombay. 
FR. Modholkar, jj. 
13th December, 1962. C A. No. 206 of 1960. 


Bombay Herwditory Offices Act (III of 1874)—Bombay Watan Act (X of 1876), 
section 12— Whether the Order of a Collector under 1s administrative in character 

An order will be deemed to be of quasi-judicial character not only when there 
is a contest between one individual and another but also when the contest 1s between 
an authority puiporting to do an act and a person opposing it provided the statute 
imposes a duty on the authority to act judicially. Section 12 undoubtedly confers 
discretion on the Collector to make an order of one of two kinds, after he declares 
that an alienation ıs null and void. The Order of the Collector in exercise of his 
discretion affects the rights of parties to property and is further open to challenge 
before the Commussioner and the State Government under sections 77 and 79 of the 
Bombay Watan Act respectively and cannot be said to be admunstrative in 
character. 

The scheme of certain sections of Part II of the Watan Act, including sections 
1i and r2 alse discloses that a judicial or quasi-judicial duty is imposed on the 
Collector to decide what 1s in effect a ls or quas: las between the Watandar and the 
alienee of the Watan land. We must, therefore, hold that the whole process, m- 
cluding the order made under section 3 of the Act, is a quasi-judicial one and not 
administrative. 

P. K. Chakaroarti for B. C. Misra, Advocate Supreme Court, for Appellant. 

N.S. Bindra, Senior Advocate, (S. B. Jathar, Advocate, P. D. Menon, for R. H. 
Dhebar, Advocate with him), for Respondent No. r. 

K. V. Joshi and Ganpat Rai, Advocates, for Respondents Nos. 2-4 

G.R. ———— Appeal allowed. 


II 


Anantanarayanan, f Syed Mubarak Rowther v. 
24th August, 1962 Abdul Hamid Rowther 
SA Nos 440 and 558 of 1960. 


Cnil Procedure Code (V of 1908), section g2—Applicability. 


Section 92 of the Code of Civil Procedure 1s not applicable to suits instituted bya 
trustee or certain number of trustees against his or their co-trustees for reliefs of 
account, recovery of monies or other reliefs that he or they should not be excluded 
from their legal right of management of the trust, 


(1943) ML.J. 388 LLR (1943) Mad 619 (F.B.), referred 


P Sharafuddin, M R Krishnanand $ M Amjad Nainar, for Appellants ın S A No 
440 oP 1960 and for Respondents ın S A No 558 of 1960 


K S Nadu and R Vyayan, for Respondents in SA No 440 of 1960 and for 
Appellants in SA No 558 of 1960. 


R.M. ————— Appeals dismissed 

e 
Veeraswam, F Ramaswamı Chettiar v Ramaswami Chettiar. 
14th September, 1962 AAO No 169 of r962. 


Civil Procedure Code (V of 1908), Order 40, rule 1—Scope of jurisdiction of Court to 
appoint Recewer—Recewer 1f. could be appointed even after decree 


Order 40, rule 1 of the Code of Civil Procedure now expressly provides that 
where 1t appears to the Court to bejust and c onvementitmay by order appoint 
a Receiver of any property whether before or after decree. 


ILR 8 Mad 229, distinguished 


It cannot besaid as an inflexible rule that merely because there is no impediment 
to execution of a decree the decree-holder can never ask for the appointment of a 
Receiver Circumstances and facts may well exist which may lead a Court to the 
conclusion that it will be just and convenient to appoint a Receiver notwithstanding 
the fact that the plaintiff has a remedy by way of execution 


K Rajah Ayyar, KS Rajagopalachar: and R Rangachan, for Appellant. 
KS Ramamurth and T R. Mam, for Respondent. 





RM, xd Appeal dismissed, 
Ramachandra Iyer, C F and Nichani v State of Madras; 
Kunhammed Kutt, F. WP No 925 of 1959. 


18th September, 1962. 


Madras Money-lenders Act (XXVI of 1957)—Validity—If opposed to Articles I4 and 
19 (1) (g) of the Constitution of India 


Persons carrying on money-lending business as a profession come under a distinct 
class and there 1s a real and substantial distinction bctween those persons and others 
who might also lend money occasionally but not as part of their business Hence 
the classification of money-lenders as a distinct class for regulating their business 1s a 
reasonable one The Madras Money-lenders Act, 1957, 1s a valid piece of legislation 
and neithei the Act nor any ofits provisions can be said to be an unreasonable restric- 
tion upon the money-lender or the business of money-lending 


P V Subramanyam, for Petitioner. 
The Additional Government Pleader, for Respondent. 
RM, Petition dismissed, 


M4—NRG 
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Ganapatia Pillar, F. Rangammal v Carrom. 
21st September, 1962. CRP No 371 of 1g61. 


Cwil Procedure Code (V of 1908), sechon 148—Extensions of time under—Self-contamed 
order working itself out—]f time could be extended —Presidency Small Cause Courts Act (XV of 
1882)— Applicability of section 148, Gil Procedure Code—Power to extend ume for payment 


Though there ıs no power of review as such conferred on the Presidency Smal! 
Cause Courts, section 148 of the Civil Procedure 1s made applicable to them and the 
Court has under that section power to extend the time for payment made under an 
earlier order But this power cannot be availed of 1n cases where the earlier order 
works itself out and the proceedings stand dismissed due to the failure to deposit the 
amount ın time as per the order A Court cannot exercise the jurisdiction under 
section 148 of the Code to extend time where the proceedings have come to an end. 
A Court cannot indirectly review an order when there 1s no power of review confeired. 


directly r 
53 M L J. 494, distinguished 
(1958) 2 M.L J 255, 440, referred. . 


(1962) 1 MLJ (SC) 167, explained. 
AIR 1962 MP 205, referred. 


The jurisdiction to extend tıme under section 148 could be exercised only in cases 
where the time granted origimally has not expired and the order has not worked 
itself out 


P V Subramaniam and G. V Subramaniam, for Petitioner. 
D.C Knshnamurthy and R. Natarajan, for Respondent. 


R M. — Petition allowed. 
Ramakrishnan, F Janarthanam v Sigamany. 
17th October, 1962 CRP No 1179 of 1960 


Madras Buildings Lease and Rent Control Act (XVIII of 1960), section 10 (3) (2) (1) 
and section 25—Legality or regularity of order—Members of Hindu joint family owning 
more than one house—Some members requiring a house in the occupation of a tenant for their own 
occupation—If on apply for possession—Bona fides—Facts to be considered—Reviston— 


Scope of 

A member of a Hindu Joint family will be entitled to apply for possession of a 
building in the occupation of a tenant under section 10 (3) (a) (1) of the Madras 
Buildings Lease and Rent Control Act on the ground that he requires the house for 
his own occupation 1f he 1s not actually occupying a house of hisown He will not 
be disentitled to the relief merely because the Joint family owns another house and 
members of the family are residing theremin The Act is concerned with actual and 
physical possession and not with notional or constructive possession So long as a 
member of the Joint family 1s not residing 1n the joint family house his right to seek 
the relief under the Act cannot be denied to him 

(1953) 2 MLJ 647, followed. 


The mere fact that a person has been living 1n his father-in-law’s house cannot 
disentitle him to seek possession of his own house under the Act In deciding the 
question of the bona fides of the parties 1t 1s not proper for a Court to 1mport its no- 
tions of the largeness of the family of the petitioner and the smallness of the accom- 
modation The size of the family of the petitioner in relation to the accommoda- 
tion in the house, possession of which 1s sought for, will in many circumstances be 
an irrelevant consideration 


Where the appellate authority completely ignores the evidence on record and 
proceeds to dispose of the case as if there 1s no evidence, the Court must bé deemed 
to have acted illegally and with material irregularity 


P V Subramanyam, for Petitioner 
C Loganatha Mudahar, for Respondent 
R.M. ——— — Petition allowed. 
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Veeraswamt, J Valhnayakam v Ranganayaki. 
1st November, 1962 CRP Nos 786 and 787 of 1960. 


Civil Procedure Code (V of 1908), section 2 (11)—Legal Representatiwes—Who are— 
Legatees under will—lIf legal representatives 


Section 2 (11) of the Code of Cıvıl Procedure defines legal representatives as to 
mclude any person who intermeddles with the estate of the deceased Hence legatees 
under the will of the deceased will certainly be legal representatives within that. 
definition 


R. Ramamurihy Ayyar, for Petitioner 
V Swammathanand T R Sundaram, for Respondent 
e 


 , RM ————— Petition dismissed. 
Veeraswam:, f. Naina v Rajappa. 
rst November, 1962 CR P. No. 1227 of 1960 


Madras Cultivating Tenants Protection Act (X XV of 1955)—Inherent powers of Revenue 
Courts to correct mistakes. 


Neither under the Madras Cultivating Tenants Protection Act nor under the 
Rules framed thereunder 1s a Revenue Court granted a power of review and ın the 
absence of such a power, a quasi-judicial tribunal lıke the Rent Court with defined 
powers under the Act, cannot be treated like a civil Court under the Civil Procedure 
Code or other enactments Nor could it have any inherent powers similar to those 
under section 151 of the Civil Procedure Code But being a quasi-judicial Tribunal 
short of revising 1ts own orders, 1t must be assumed to have inherent powers to correct 
inadvertent mistakes either in the pleadings or in the order provided they do not 
amount to any amendment or review of its decision. 


(1951) 1 MLJ. 422 : 64 L.W. 730, followed. 
S. Rajarama Ayyar and R Venkatachalam, for Petitioner. 
R G Rajan, for Rcspondent. 


R M. ——— — Petition dismissed. 
Jagadisan and Sri Jayashree Tca Gardens v. 
Srimvasan, FF Commissioner of Agricultural 

20th November, 1962. Incomc-tax, Madras. 


W P No 754 of 1960. 


Madras Agricultural Income-tax Act (V of 1955), section 2 (t) (1)—' Previous year '— 
Scope of power of the Commusswner to determine in any particular case—Nature of duty—If 
administratwe or quasi~judicral—Quasi~judicial funchon— Tests to determine—Powers of 
Commissioner to review an order once made determining the previous year for an assessment 


, Having regard to the scheme of the Madras Agricultural Income-tax Act, the 
fixation of the * previous year ° 1s a sine qua non to assessment and the structure of the 
‘previous year’ is an integral part of the assessment from which 1f cannot be dis- 
sociated The fact that the subject of the ‘ previous year ’ can be determined in an 
independcnt proceeding apart from the piocecdings relating to computation of 
income would not make the determination any the less a limb of the assessment. 
Hence the Commissioner’s function 1n this behalf will be quasi-judicial in character 
and not merely administrative 


There 1s no unfailing test to distinguish between an administrative and quasi- 
judicial act of a tribunal or authority A ‘ ltesinter-parties’ ıs a fair indication of 
the functioning of the tribunal being quasi-judicial as the obligation to hear parties. 
and the duty to collect evidence 1s foreign to the scope of an administrative act. 
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The Commissioner under the Act has no Jurisdiction to review an order made 
by him determining the previous year as he has not been given either expressly or 
impliedly a power of review under the Act 

M/s. King and Partridge, for Petitioner. 

The Additional Government Pleader, for Respondent 








R M. Petition allowed. 
Fagadisan and Srinivasan, FF Baraskar v State of Madras. 
26th November, 1962 T.C No 147 of 1961. 


Madras General Sales Tax Act (IX of 1939), sectzon 2—‘‘ Dealer °” —Arusi—lf a 
dealer. 


An artist who creates a work of ait for reward or remuneration has no rÉsem- 
blance to a dealer in works of art and his activities taken asa whole do not constitute 
a sale so as to bring him within the scope of the Madras General Sales Tax Act,e 
1959. 

K. Srimoasan, D. S. Meenakshisundaram and R Gangadharan, fœ Applicant. 


The Government Pleade: (A Alagiiswam:), for Respondent 


R.M. ————— Appeal allowed. 
Ramachandra Iyer, C.F. and Willingdon Talkies, Tiruchirappalli v. 
Anantanarayanan, J Collector of Tiruchn appalli. 
27th November, 1962. W P Nos 835 and 846 of 1960 


Madras Cinemas Regulation Act (IX of 1955), secttons 8, g and Condition 16 of the 
lecence—Lucence under—If could be suspended or cancelled for contravention of its own conditions 
and the provisions of the Act itself. 


Under the teims of the licence issued under the Madras Cinemas Regulation 
Act, 1955, the provisions of the Rules under the Act must be deemed to have been 
made a part thereof and a breach of any of the rules will also entail the administrative 
punishment which the authority 15 competent to 1mpose under the terms of the licence. 
"Ihe right to take administrative action under the conditions of licence can in no way 
be affected by the pcnal provisions contained ın the Act ın respect of contravention of 
any of the provisions of the Act or 1ules 


(1957) 2 An WR 235, dissented from. 


There 1s a distinction between a penal provision and a suspension of a licence with a 
view to enforce the conditions thercof While sections 8 and g of the Act relate to 
prosecution entailing the teimunation of the licence as well, the sanction provided 
under Condition 16 of the licence issued under the Act and Rules 15 administrative 
punishment intended to enforce due adherence to the Rules and Conditions and 
there 1s no overlapping of the field 


R M Seshadri. and V Narayanaswami, fo1 Petitioner ın W P No 835 of 1960 
and T. Martin, for Petitioner in W P No 846 of 1960 


The Additional Government Pleader, for Respondent, ın both the petitions 


R M. ———— Petition dismissed, 
Ramachandra Iyer, C f and Sundaram Iyer v Sangawa. 
Anantanarayanan, F AAO No 145 of 1961. 


4th December, 1962 


Civil Procedure Code (V of 1908), section 52—Decree against legal representative of a 
debtor—Extent of liability of the legal representative. 


Under section 52 (1) of the Civil Procedure Code where a decrce for money is 
passed against a party as the legal representative of a deceased person 1t would be 
open to the decree-holder to attach and bring to sale any of the properties left by the 
deceased. Where the legal representativesieceived certain assets of the deceased but 
at the same time disposed of them helwill have to satisfy the Court that 1n so disposing 
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of the assets he had applied the proceeds in paying off the debts of the deceased z 
2¢, the legal representative 1s under a duty to account for the assets received by 
hım So long as the property of the deceased which has come into the hands of the 
legal representatives has not been duly applied by him, the decree may be executed. 
against him personally to the extent of the non-application of the assets 


V Swaminathan, for Appellant. 
P S. Snsailam, for Respondent 


R M. pec Matter remanded. 
Ganapatia Pilla and Sri Mahalingeswarar Devasthanams v.. 
Kunhammed Kutti, 77. Sankara Iyer. 

Pih December, 1962 Appeal No 349 of 1958 and 


CRP No 1626 of 1958. 


x Madras City Tenan's’ Protection Act (III of 1922), section 2 (4) and section 3—Tenant 
—f would include persons contumung in possession and lable to pay mesne profits— 
Compensation for superstructure—When attracted 


Though the definition of the term ‘tenant’ in section 2 (4) of the Madras 
City Tenants’ Protection Act 1s couched in wide language a combined reading of 
the sub-clauses (1) and (11) of the sub-section makes ıt clear that only persons liable 
to pay rent in respect of the land in his occupation will be within the definition. 
The liability to pay rent is the test to determine whether a person is a tenant or not. 
The liability to pay rent may arise either under an express tenancy agreement or an 
imphed one Express tenancy agreements will cover cases during the currency of 
the lease and implied tenancy agreement will arise ın cases where subsequent to the 
determination of the lease, the tenant holds over with the consent of the landlord, 
express or implied A tenant who merely refuses to surrender possession at the 
end of the tenancy period and continues in possession against the wishes of the land- 
loid ıs only a trespasser and 1s liable to pay only mesne profits and not rent ın respect 
of such possession. 

Hence a person whose tenancy has been determined before the amendment of 
the Madras City Tenants Protection Act in 1955 but who merely continued in 
possession as a trespasser, will not be a tenant who could claim the benefit of the 
Act 

Where under the contract ot tenancy the landlord becomes the owner of the 
superstructure on the expiry of the period of the tenancy, the rights of parties get 
crystallised on the termination of the tenancy and if the Act has not been extended 
to that area on that date, the tenant cannot claim any of the benefits of the Act 
merely because he was continuing in possession unlawfully at the time when the 
Act was extended. 

(Compensation claimed under contract and compensation under section 3 of 
the Act—Scope of sections 11 and 12 explained ) 


K. Rajah Ayyar, K Raghavachar: and V Seshadn, fo: Appellant 
N C. Raghavachan and NS Varadachan, for Respondent 


R.M —— Appeal allowed. 
Ganapa‘ia Pillar, J LIC of India v Ummer. 
14th December, 1962. CRP No. 2351 of 1960. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (a) 
and (¢)—Additional | accommodatiwn—Relatiwe hardship—Test—Landlord owning several 
buildings in the Crty—But not owning any building in a particular Division or part of the City 
—If could seek eviction of a tenant of a building in that Division 


Though a company like the Life Insurance Corporation of India may require 
many buildings in several parts of the City having regard to the nature of their 
business, the provisions of section 10 (3) (a) of the Madras Buildings (Lease and Rent 
Control) Act are such that itwill not permit the landlord to evict a tenant merely 
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on the ground that in a particular Division or part of the Caty they did not own 
any other building, even though they might be ın occupation of several other buil- 
dings of thew own in other Divisions of the City. 


Where a landlord 1s compelled to carry on his business in different buildings 
separated from each other even by a short distance, sceks to recover additicnal 
accommodation 1n one building with a view to efficient management, his require- 
ment may be bona fide ın appropriate cases. 


In deciding the question of relative hardship innumarable considerations might 
enter the decision when the tenant shows that he cannot get alternative accommo- 
dation at all and he will have to close his business if he 1s evicted, that would be a 
genuine hardship But a mere clam for compensation for improvements, even 
if true, cannot be a case of hardship. 


T. Munuswamy Reddy, for Pctitioner. : 
T.T. Srnwasan, A.N Rangaswam: and B T. Seshadri, for Respondent 

R M. * Petition allowed. 

Ramachandra Iyer, G f. and Kathaperumal v Muthia. 

Ananthanajayanan, J., C R.P No. 1868 of 1960. 


20th December, 1962. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 2 (a)—'Cultwating 
tenani’ —Sub-lessee under a chief lessee tf could be a cultiwating tenant vis-a-vis the head lessor. 


Where a person takes land on lease from the owner and sub-leases a part to 
another, the sub-lessee, 1f he satisfies the conditions of the definiton of ‘ cultivating 
tenant’ under section 2 (a) of the Madras Cultivating Tenants Protection Act, 
will be entitled to the protection of the Act as against his lessor, wz , the chief tenant 
“But the sub-lessee cannot have any rights as against the head lessor as there 1s neither 
privity of estate nor privity of contract between the head lessor and the sub-lessee 
The chief tenant, ordinarily stands in the same relationship to the sub-tenant as 
his own landlord stands towardshim But the head lessor's rights will not be affected 
by the sub-lease and the sub-tenant’s mghts will stand or fall with the right of the 
‘chief tenant. 


So long as the main lease 1s subsisting, the sub-tenant will have all the rights 
secured to him under the contract between him and his own lessor as well as those 
rights which the statute gives him as against his lessor When the title of the main 
lessee terminates on the expiry of the term, the sub-lessee’s right to remain in posses- 
sion automatically comes to an end, notwithstanding the fact that his right to posses- 
sion was given under the statute, as the sub-tenant cannot have any higher right 
than what his lessor had. 


(1961) 1 M.L.J. 217 differed in part; C.R.P. No. 322 of 1960 approved, and 
(1960) 2 An WR. 53, referred. 


T R. Ramachandran, for Petitioner. 
T.V Balakrishnan, for Respondent. 
R.M. Case remanded 
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[SUPREME Court. | 


FL. Kapur, AK. Sarkar and M/S. Anmudhan v 
M .Hudayatullah, 37. The Thomtco’s Bank, Ltd. 
14th September, 1962 C. A. No. 131 of 1961. 


Negotiable instrument —Addiiwn or alteration of a promissory note—Effect—Material 


A of the surety for an overdraft allowed by Bank to the brincipal 
ebtor 


Hidayatullah, J (for the majority) —The qucstion before me is whether a docu- 
ment jointly executed by two persons creating a liability cqual for both is to be 
regaidgd as materially altered if the liability 1s reduced equally for both but the 
altcration ıs made only by one of them In my opinion, such an alteration must be 
regarded as unsubstantial and not otherwise than beneficial to the surety and it 


cannot attract the strict rule stated by Lord Cokc or that stated by Lord Westbury 
in the cited cases. 


The strict rule*of law which was brought to our notice from the well-known 
Suffell’s case (1882) 9 Q B D 555, where a Bank of England Note was mutilated 
and its number destroyed depended upon its special facts The number of the 
Bank of England Note was considered its vital part and the alteration a material 
alteration — Suffels case was not followed by the Privy Council in a case where a 
Bank Note issued by a Bank which was only a contract and not currtncy, as in the 
other case, was destroyed because the owncr had forgotten that the Note was in the 
pocket of a garment and the garment had becnwashed The Notc was reconstructed 
and showed the contract but not the number. The Privy Council held the Bank 
liable even though the contract had been altered by erasure (sce Hong Kong und 
Shanghat Banking Corporation v. Lo Lee Shi, L.R. (1928) A.C 181. 


T. N. Subramanian Iyer, Senior Advocate, (R. Mahalingier and M R. Krishna 
Pillar, Advocates, with him), for Appellant. 


Dr. V A, Seyid Muhammed, Advocate (Amicus curiae), for Respondent. 


GR. ———— Appeal «dismissed, 
[SUPREME Court]. 

B P Smha, C F, S. F Imam, The Gujarat University and another v. 

K. Subba Rao, K N Wanchoo, The Principal, St. Xavier’s 

F.C Shah and N Rajagopala College, Ranchi and others. 

Ayyangar, FF. C.A. Nos. 234 and 262 of 1962. 


o 1st September, 1962. 


Gujarat Unwersity Act, 1949 as amended by Act IV of 1961— Articles 29 (1) and 30 (1) 
of the Constrtuteon—Entry 17 of the Government of India Act, 1937, Last ID of the Seventh 
Schedule—Item 11 of Last 11 of the Seventh Schedule of the Constitutton—Item 63 to 66 of List 
I and 25 of Last IH of the Constitution 


Under Items 63 to 65 of List I the power to legislate in respect of iediiun of 
instruction having regard to the width of those items, must be deemed to vest in 
the Union. Powe: to legislate in respect of medium of instruction, ın so far it has 
a direct bearing and impact upon the legislatrve head of co-ordination arid 
determination of standards in institutions of higher education or research and 
scientific and technical institution must dlso be deemed by Item 66, List I to be 
vested in the Union 


The order of the High Court relating to the invalidity of the Statutes 207 and 
209 of the University 1n so far as they pw port to mpost ** Gujarati or Hindi or both 
at exclusive medium ” of instruction, and the circulars enforcing those Statutes must 
sherefore be confirmed 


We do not express any opinion on the alleged infringement of fundamental 
rights of the petitioner under Articles 29 (1),and 30 (1) of the Constitution. We set 
ae the order of the High Court 1n so far as it declates section 4, clause 25 proviso 
and section 38-A invalid. This will be, however, subject to the iriterpretation placed 

M—N RG 
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by us upon the relevant provisions, and the power of the State Legislature to impose 
Gujarati or Hindi or both as exclusive medium or media foi instructions in the affili- 


ated and Constitucnt Colleges. 

J C Bhatt and H K. Thakoe, Advocates and V. J Merchand, Advocate of 
M]s Gagrat & Go., for Appellants (In G A No 234 of 1962 and Respondents Nos. 2 
and 3 (In C.A, No 262 of 1962) 


JV. A Palkhwala, Scnior Advocate, for Respondent No 1 (In both the Appeals). 


M G Setalvad, Attorney-General for India, for Respondent No. 3 (In CA. No. 
234 of 1962) and the Appellant (InGA No 262 of 1962). 

I M. Nanava and R Gopalakiishnanx, Advocates, for Intervener No T (In 
C.A. No. 234. of 1962) 

Frank Anthoney, for Intervencr No 2 (In both the Appeals). 


GR IN a n o Appeals dismissed. 
[SUPREME Courr ] | : 

. B.P. Sinka, C J., P B. Gajendragadkar, The Amalgamated Coalfields, Ltd. 

' K N. Wanchoo, K G Das Gupta and and another v. The Janapada Sabha 

F C. Shah, FF - Chhindwara and others. 

24th September, 1962 C As. Nos. 469-470, 506, 507 and 

520-534 of 1962. 


C P. Local Self-Government Act, 1920, repealed by G P. and Berar Local Self-Government 
Act, XXXVII of 1948—Local Mining Board—Status of Fanpada Sabha—Validity of 
notices issued by the Respondents Sabha for payment of tax—The amending Act of 1948 
passed m 1949 ts validity and effectiveness—Section 143 (2) of the Government of India Act, 
1935—Applicability of General principle of xcs-judicata to Writ Petitions under Article 32 of 


the Constitution. 

Applying 1ts decision in the Amalgamated Coalfields, Lid and others v. The Janapada 
Sabha Chiundwara, (1962) 1 SO J 445 ` (1962) 1, SGR 1 the Court held that the 
notices served on the appellant were valid 


Applying its decision in M/s Ram Krishna Ram Nath and another v Janapad Sabha, 
AIR 196280 1073, the Court held “this Court repelled the said challenge and 
held that the retrospective operation of the amendment was valid According to 
this decision, the Provincial Legislature was competent to legislate for the contimu- 
ance of the tax, provided the relevant conditions of section 143 (2) of the Government 
of India Act, 1935, were satisficd These conditions 1cquired that the tax should be 
one which was lawfully Icvicd by a local authority for the purposes of a local area at 
the commencement of Pait III of the Government of India Act , that the identity of 
the body that collccts the tax, the area for whose benefit the tax 1s to be utilised and 
the purposes for which 1t 15 to bc utilised continue to be the same, and that the rate of 
the tax 1s not enhanced nor 1s 1ts incidence materially altered, so that, m substance, 
it contimues to be the same tax — Since these tests were satisfied by the impost levied 
by the Janapad Sabha, ıt was held that the impost was valid and that the retrospective 
amendment of section 192 was effective 


As regards the applicability of thé general principles of res judicata to the Writ 
Petitions under Article 32 of the Constitution the Court relying on its two earlier 
decision in Pandit M S M Shamav Dr Shree Krishna Sinha and others, (1961) 2 
SCJ. .73 (1961) 1 SOCR 96 and Ra Lakshmi Dast v. Banamale Sen, (1952) 
SC.J 618. (1953) S GR 154 the Court held “that even petitions filed under Article 
32 are subject to the general principles of res judicata. ” 


There 1s yet another pomt on which the appellants are entitled to succeed and 
that has reference to the fact that the respondent 1s seeking to re-open some of the 
assessments made by ıt against the appellants The argument is that once an assess- 
ment 1s made for a specific period, 1t becomes final and 1t 1s not open to the respondent 
to demand additional amount by way of tax mn respect of the said period. . 
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‘The result is, the appeals and the writ petitions are allowed and an appiopriate 
dnection or order is issued 1estiaiming the respondent from recovering, the tax at a 
rate highe: than 3 pics per ton and also restraining the respondent from 1ecovering 
any additional tax m respect of the years for which tax has already been assessed 
against the appellants. The same will be the order in the other companion appeals. 
The appellants will be entitled to their costs, from the respondents Janapad Sabha , 
but one set of hearing fees will be taxed 


Sachin Chandh: and B Sen, Senior Advocates, (F B. Dadachang,, O C. 
Mathur and Ravinder Naran, Advocates of M/s J B. Dadachanjt & Co , with them), 
for Appellants (In C.As Nos 469 and 470 of 1962) andthe Petitionersin Petitions 
Nos. go and 71 of 1962) 

A V. Viswanatha Sastrı, Sonor Advocate (R Ganapathy Iyer, Advocate and G. 
Gopala Krishnan, Advocate of M/s Gagrat & Co, with him), for Respondent (In 
C As Nos 469, 470, 506 and 507 of 1962) Respondents Nos 1 and 3 (In C As Nos. 
529-534 of 1962) and Respondent No. 1 (In Petitions Nos 70-71 of 1962). 

Sen, Senior Advocate (I N. Shroff, Advocate, with him), for Appellant (In 
Q As Nos. 506-507 of 1962) 

N C. Chatterjee, Senior Advocate, (Y S. Dhamadhikaree and M S. Gupta, 

Advocates, with lum), for Appellants (In GAs Nos 529-524 of 1962) 


I N Shroff, Advocate, for Respondents Nos 2 and 4 (In C As. Nos. 529 to 534 
of 1962). 


GR. ate Appeals allowed. 
[SUPREME CounT] 

B. P Sha, P B Gajendragadkar, Jaswant Sugar Mills Ltd Meerut v. 

K N. Wanchoo, K G. Das Gupta and Lakshmi Chand 

F.C Shah, FF C.As Nos. 37-38 of 1961. 


25th September, 1962. 


Constitution of India (1950), Arücle 136—U P. Industrial Disputes Act—Labour 
Appellate Tribunal Act, 1950—Jndustrial Disputes Act, 1947 (XIV of 1947) 


Two questions arise i limine yn these appeals: — .. 


1) Whether an appeal may be entertained in exercise of powers under 
Article 136 of the Constitution against a direction of the Conciliation Officer issued 
in disposing of an application under Clause 29 of the Order promulgated by the 
Governor of Uttar Pradesh under the U P Industrial Disputes Act, 1947? ; and 


(2) Whether agamst the direction issucd by the Conciliation Officer exercis- 
ing authority under Clause 29 of the Order an appeal lay to the Labour Appellate 
Tribunal under the Industrial Disputes (Appellate Tribunal) Act, 1950? 


Legal authoiity to determine questions affecting the rights of citizens, does not 
make the determination. judicial it 1s the duty to act judicially which invests it 
with that character. What distinguishes an act judicial from administrative 15 there- 
fore the duty imposed upon the authority to act judicially (Mukherjea, J in the 
Province of Bombay v. K. S Advant and others, (1950) S GJ 451 (1950) 2 M.L T 703 : 
(1950) S CR. 621 at page 670 ) 


The U P Industrial Disputes Act and the Oider framed thercunder do not lay 
down any specific procedure, but the duty cast upon him to decide after investigating 
facts by the application of objective standards mvolves an obligation to evolve a 
procedure consistent with the purpose and nature of the enquiry, which assures to 
the disputing parties an opportunity to present their respective cases, and to sub- 
stantiate the same by evidence and argument. Therefore the direction of the 
Conciliation Officer under clause 29 of the Order, cannot be said to be purely 
administrative. 
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But every decision or order by an authority under a duty to act judicially is not 
subject to appeal to this Court Under Article 136, an appeal lies to this Court 
from adjudications of Courts and tribunals only Adjudication of a Court or tt ibunal 
must doubtless be judicial , but every authority which by 1ts constitution or authority 
specially conferred upon. it 1s required to act judicially, 1s not necessarily a tribunal 
for the purpose of Article 196. * 


Veda Vyasa, Senior Advocate, (S K Kapur, j B. Dadachanp, Prem Nath' 
Chaddah and. Gahpat Rar, Advocates, with him), for Appellants (In both the Appeals). 


A S R Chan, Somo: Advocate, R K Garg, S C. Agarwala and P C Agar- 
wala, Advocates, with him), for Respondents (In both the Appeals) ; 


e 
GR Appeals dismissed: 
[SUPREME Court] 
S K Das, J. L Kapur, Y. Lakshmi Narayana Reddy v. 
A. K. Sarkar, M Hidayatullah, and ^ State of Andhra Pradesh. 
Raghubar Dayal, Ff. CGA No 614 of 1961. 


26th September, 1962 


Madras Irrigation Tanks (Improvement) Act, (XIX of 1949)—Section 4,—Scope— 
Madras Irrigation Works (Repairs, Improvement and Construction) Act, (X VII of 1943). 


We are, therefore, of the opinion that the view concurrently taken by the Courts 
below 1s the correct view and the measures which the State Government are propos- 
ing to take in the matter of 1mproving the Chennur anicut are measures which come 
within section 3 (1) of Madras Act (XIX of 1949) The first contention urged on 
behalf of the appellants must therefore be overruled. 


We have come to the conclusion that the some what novel reconstruction of 
section 4 attempted by learned counsel for the respondent State does not merit any 
further examination and we prefer to rest our decision as to the second point on the 
finding concurrently arrived at by the Courts below. 


We have already pointed out earlier that Exhibit B-10 on which Exhibit B-1 1s 
based, shows that the State Government was proposing to exercise its powers under 
section 3 (1) and asked the Board of Revenue “‘ to get suitable rules and regulations 
made”. Secondly, the High Court rightly pointed out that the proposed action 
had been taken when the appellants filed their suit and there was still time for the 
State Government to publish the notice under rule 5 In this view of the matter, 
it is unnecessary to determine at this stage whether rule 5 1s mandatory or merely 
dircctory, and we do not think non-publication of the notice in the circumstances 
can stand 1n the way of the application of section 4 of the Act 


A. V. Viswanatha Sastri, Senior Advocate (T. V. R. Thaihachari, Advocate, with 
him), for Appellants. 


A Ranganadham Chetty, Senior Advocate (P D. Menon, Advocate, with him), 
for Respondent No. 1. 


G.R Appeal dismissed. 
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[SUPREME Covrr ] 


B.P. Sinha, C 7 , P B. Gajendragadkar, M/s Pioneer Traders z. 
K N. Wanchoo, KG Das Gupta and Chief Controller of Imports & 
3 C. Shah, JÍ. Exports, Pondicherry. 

27th September, 1962 Petitions Nos 314-342 of 1961. 


Constitution of India (1950), Articles 19 and 32—Foregn Junsdiwtion Act (XLVII of 
1947)—5«ea Customs Act (VIII of 1878)— Reserve Bank of India Act—Import and Export 
Control Act, 1947— T1 he Foren Exchange Regulation Act, 194.7—The Tariff Act, 1934. 


By Majority : Applying its earlier decision Smi Ujam Bat v. The State of Uttar 
Pradesg and another (W P 79 of 1959), decided on April 10, 1962 (Notes on Recent 
cases in (1962) 2 SCJ at page 23) the Court held: “ that where an order of assess- 
ment ıs made by an authority with jurisdiction under a taxing statute which 1s 
Mitra vires, 1t 1s not open to challenge as repugnant to Article 19 (1) (g) on the sole 
ground that ıt ıs based on a misconstruction of a provision of the Act or of a noti- 
cation issued thereamder and the validity of such an order cannot be questioned 
in a petition under Article 32 of the Constitution, though such an order may be 
open to question on appeal or 1n revision im case the statute provides for that 
remedy or by a petition under Articles 226 and 227 in appropriate cases." 


“In the present case, a similar quasi-Judicial authority ze, the Board 
acting judicially within its jurisdiction must be deemed to have turned down by 
implication the contention raised on the basis of para 6 of SR O- 9315 by the 
petitioners before it and this could only be done on the musconstruction of that 
paragraph in view of the decision in Messrs Unwersal Imporis Agency and another v 
The Gef Controller of Imports end Exports and others, (1961) 1 SOR 305. The peti- 
toners however cannot question the validity of those orders by petition under 
Article 32 of the Constitution, for the Act under which the orders were passed 1ead 
with S R.O. 3315 1s not assailed as wlira mres and the only ground on which ıt 1s 
said that a fundamental right has been violated 15 that there has been by mmplication 
a musconstruction of para 6 of S R O. 3315 by the Board. In that view the decision 
in Uyam Bars case will apply with full force to the present petitions We therefore 
hold that the validity of the orders xmpugned cannot be questioned m a petition 
under Article 32 of the Constitution. The petitions are hereby dismissed with 
costs. One set of hearing costs.” 


N.C. Chatterjee, Senwr Advocate (R Ganapathy Iyer, Advocate and G. Gopalkrishnan, 
Advocate of M/s, Gagrat @ Co., with him), for Petitioners (in all the Petitions). 


C.K. Daphtary, Solicitor-General of India, B R L. Iyengar and R H, 
Dhebar, Advocates, with him), for Respondents (in all the petitions) 


G.R 


[SUPREME Counr.] 





Petitions dismissed. 


S.F. Imam, N. Rajagopala Ayyangar Shabır Hussain Bholu v. 
and J.R Mudholkar, Ff. The State of Maharashtra. 
28th September, 1962 Cr. A No 92 of 1961. 


Criminal Procedure Code (V of 1898)—Section 193 and sections 479-A——Scope. 


“ The scheme of the Penal Code is that before a person is tried for a grave 
offence by a Court of Sessions an enquiry 1s to be made by a Magistrate for finding 
out whether there 1s a prima facie case against the accused and if he finds that thcre 
is such a prema facie case to frame a charge against that person and commit him for 
trial before the Court of Sessions. | No doubt, the evidence recorded before the Com- 
mutting Magistrate 1s not deemed to be evidence recorded at the trial but the fact 
remains that the evidence recorded by the Committing Magistrate can be transferred 
jn certam circumstances to the record of the trial and. taken into consideration m the 
same way im which evidence tendrered at the trial can be taken into consideration 
In view of these features which characterise the commitment proceedings we are of 
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opinion that those proceedings can be regarded as part of the same judicial proceeding 
which culminated in the decision of the Court of Sessions. Upon that view ıt would. 
‘follow that evenwhen the Sessions Judge is unable to say which of the two contradic- 
tory statements 1s false or even where he 1s of opinion that the statement before the 
Committing Magistrate 1s false 1t 1s for him and him alone to act under section 479-À 
(1) 225 
** For these reasons we hold that the learned Chief Presidency Magistrate was 
right in discharging the appellant and that the High Court was 1n error in setting 
aside the order of discharge and directing the Chief Presidency Magistrate to proceed: 
on the basis that the complaint was made after following the procedure laid down m 
sections 476 to 479, Code of Criminal Procedure. ” 





Miss Kapila and Y. Kumar, Advocates, for Appellant. : 
D. R. Prem, Senior Advocate, for Respondent. : 
G.R Appeal allowed .. 
[SUPREME Court]. : 
S j Imam, N. Rajagopala Ayyangar and. Kanwal Lal v. State of Punjab. 
J- R. Mudholkar, 77 Cr.A. No. 106 of 1961. 


28th September, 1962. 
Penal Code (XLV of 1860), section 499, Exceptions 8 and 9 and section 500—Scope. 


“ The point of difference between Exceptions 8 and 9 in section 499 of the Penal 
Code 1s that whereas in the former the person to whom the complaint 1s made must 
have lawful authority to deal 1v1th the subject-matter of the complaint and take pro— 
ceedings against that person, there is no such requirement in Exception g where it is 
sufficient 1f a communication is made to a person for the protection of one's own. 
interest ın which the other also has an interest. This ıs clearly brought out by the 
Hllustrations to the Exception It cannot be seriously suggested that the communica- 
tion now in question satisfies this test." 


Naunit Lai, Advocate, for Appellant. 
Gopal Smgh and P. D Menon, Advocates, for Respondent. 


G.R. ————— Appeal dismissed. 
[SUPREME Court]. 

S J. Imam, K. Subba Rao, Dhanvantra: Balwantrai Desai v. 

JV. Rajagopala Ayyangar and The State of Maharashtra. 

J- R. Mudholkar, 77. Cr. A. No. 218 of 1960.. 


28th September, 1962. 


Penal Gode (XLV of 1860), sectton x61 and section 5 (1) (d) of the Prevention of 
Corruption Act (IT of 1947). 


** No evidence was, however, brought to our notice to show that the appellant - 
had at any time asked the complainant to give any money by way of donation to the 
temple and indeed there 1s evidence to the contrary to the effect that none of the- 
persons interested in the temple had authorised the appellant to collect any money 
for meeting the expenses ofrepairs to the temple. It1s because of these circumstances 
and because it believed the statement of the complamant that the appellant had 
asked him for a bribe that the High Court did not accept the appellant's explanation 
that the money was paid by the complainant to him for being passed on to the temple 
trustee astrue The High Court disbelieved the evidence of Apte and held the letter 
to be worthless In domg so it cannot be said that the High Court has acted un- 
reasonably. It would therefore not be appropriate for us to place our own assess- 
ment on these two pieces ofevidence Further the question whether a presumption 
of law or fact stands rebutted by the evidence or other material on record 1s one of 
fact and not of law and this Court 1s slow to interfere with the view of facts taken by 
the High Court. No doubt ıt will be open to this Court to examine the evidence for 
itself where the High Court has proceeded. upon an erroneous view as to the nature 
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of the presumption or, again, where the assessment of facts made by the High Court 
is manifestly erroneous. The case before us does not suffer from either of these 
defects. In the circumstances we dismiss the appeal.” State of Madras v A Vaidanatha 
Dyer, A I.R. (1958) S C. 61 * (1958) M.L J (Cri) 299 : (1958) 1 An. WR (S.C) 196 : 
(1958) 1 M L.J. (S C.) 136 : (1958) S C J. 335, distinguished 

A. S. R. Chari, Senior Advocate (M. K. Ramamurthi, R. K., Garg, D. P. Singh, 


S. C Agarwal, L. M. Atmaram Baukhanwala and K. R. Chaudhri, Advocates, with him), 
for Appellant. 


R. L Anand and D. R. Prem, Semor Advocates (R. H. Dhebar and 
R WN. Sachthey, Advocates, with them), for Respondent. 


GR. ——————— Appeal dismissed. 

[SUPREME Counr]. 
B. P. Sinha, C J., P. B. Gajendragadkar, State of Madhya Pradesh v. 
K. N. Wanchoo, K. C Das Gupta and Peer Mohammad.. 
J. C. Shah, FF. Cr.A. No 12 of 1961. 


28th September, 1962. 


Foreigners Act (XXXI of 1946), section 14—Foregness Order, 1948, clause 7— 
Articles 5 to 11 of the Constitution of India —Cihzenship Act, 1955 


“ In this connection, 1t 15 necessary to add that cases of Indian citizens acquiring 
the citizenship of any foreign State are dealt with by Article 9, and the rel.vant 
provisions of the Citizenship Act, 1955. If the foreign citizenship has been acquired. 
before 26th January, 1950, Article 9 applies ; if foreign citizenship has been acquired. 
subsequent to 26th January, 1950, and before the Citizenship Act, 1955 came into 
force, and thereafter, that is covered by the provisions of the Citizenship Act, vide 
Izhar Ahmed Khan and others v. Union of India and others, A.I.R. (1962) S.C. 1052. ” 


“The result ıs that the respondents cannot be said to be foreigners by virtue of 
their migration to Pakistan after 26th January, 1950, and that is the only question 
which can be tried m Courts. If the State contends that the respondents have lost 
their citizenship of India under section 9 (2) of the Citizenship Act, ıt is open to the 
appellant to move the Central Government to consider and determine the matter, 
and if the decision of the Central Government goes against the respondents, it may be 
competent to the appellant to take appropriate action against the respondents. So 
far as the appellant's case against the respondents under Article’7 1s concerned, the 
High Court was right 1m holding that the respondcnts were not foreigners within the 
meaning of clause 7 of the Order and cannot therefore, be prosecuted under section 
14 of the Act. The appeal accordingly fails and is dismissed. ” 


B. Sen, Senior Advocate (J. N. Shroff, Advocate with him), for Appellant. 


G.R. —— Appeal dismissed. 
[SUPREME Court]. 
B P. Sinha, C.J., P. B. Gajendragadkar, M R.Balaj ». 
K. N Wanchoo, K C Das Gupta and The State of Mysore. 
J. C. Shah, FF. W.P. Nos. go-112 of 1962. 


28th September, 1962. 
Constitution of India (1950), Articles 15 and 16, 335 and 340—Scope. 


There can be no doubt that the Constitution-makers assumed, as they were 
entitled to, that while making adequate reservation under Article 16 (4), care would 
be taken not to provide for unreasonable, excessive or extravagant reservation, for 
that would, be eliminatmg gcneral competition in a large field and by creating wide- 
spicad dissatisfaction amongst the employees, materially affect efficiency. ‘Therefore 
like the special provision improperly made under Article 15 (4), reservation made 
under Article 16 (4) beyond the permussible and legitimate limits would be liable to 
be challenged as a fraud on the Constitution. In this connection it is necessary to 
emphasise that Article 15 (4) like Article 16 (4) 1s an enabling provision ; it does not. 
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impose'an'obligation, but merely leaves it to the discretion of the appropriate Govern- 
ment to take suitable action, 1f necessary. 


_ * Inthe result, we allow the Writ Petitions and direct that an appropriate writ or 

Order?or direction should be issued restraining the three respondents from giving 
effect to the impugned order in terms of the prayer made in clauses (i) and (i1) of 
paragraph. 38 of the petitions. The petitioners would be entitled to their costs, one 
set of hearing fees.” (1951) S.C J. 313 : (1951) 1 M L.J. 621 : (1951) S C.R. 525 
and A.I.R. 1962 S.C. 36, considered. 


S K. Venkataranga Iyengar and R. Gopalakrishnan, Advocates, for Petitioners. 


G. R Ethajulu Naidu, Advocate-General for the State of Mysore (B R L. 
Iyengar, D. M Chandrasekhar and P. D. Menon, Advocates, with him), for Respondent 
No.41. 


o 





G.R. Petitions allowed. 
[SUPREME Counr]. " 

` B. P. Sinha, C F., P. B. Gajendragadkar, Shanti Prasad Jain v. Director 

K N. Wanchoo, K. GC. Das Gupta and of Enforcement Foreign Exchange 

j € Shah, FF. Regulation. 

Ath October, 1962 ~ C A. No 617 of 1961. 


Foreign Exchange Regulation Act (VII of 1947) , section g—Scope. 


* Besides, as we have already said, the words of section 9 are clear and they 
apply not only to foreign exchange owned or held at the date of the Act but to 
foreign exchange which might be held or owned at any time thereafter and the 
notification 1s mainly required to indicate the kind of foreign exchange which may 
have to be offered for sale under section 9. We are therefore of opinion that the 
notification 1s completely intra vires section 9. If that is so, 1t is not disputed by the 
appellants that section 9 read with the notification was contravened in this case in 
view of the’ finding of fact that the foreign exchange to the extent of 3500 US. 
Dollars was gifted to the appellants and was owned by them." Shant Prasad fam v. 
The Director of Enforcement (C. As. Nos. 319 and 320), decied on 19th April, 1962 
(1962) 2 S CJ. (N.R.C.) 33, referred to. : 


« Sachin Chaudhn, Senior Advocate (N. Bajoria and B. P. Maheshwan, Advocates 
with him), for Appellants. . 


_ Bishan Naran , Senior Advocate (Dr. V. D. Mahajan and P. D. Menon, Advocates, 
witht{him), for Respondents. 





G.R. Appeal dismissed. 
[SuPREME COURT]. 

B. P. Sinha, C.F., P. B. Gajendragadkar, ` ` M/s. Bhikusa Yamasa Kshatrrya v. 

K. N. Wanchoo, K C Das Gupta and Sangamner Ákoa 

F.G Shah, FF. Taluka Bıdı Kamgar Union. 

roth October, 1962. CA. No. 546 of 1961. 


Minimum Wages Act (XI of 1948), section 3 (3) (iv) —JNohfication, dated 19th April, 
1955— Whether ultra vires—Articles 14 and 19 of the Constitution of India (1950) 


Fixation of mmimum rates by Notification under section 3 of the Minimum 
Wages Act does not violate the fundamental freedom under Article 19 (1) (f) of the 
Constitution. 


* Article 14 forbids class legislation but does not prohibit reasonable classifica- 
tion for the purpose of legislation. Ifthe basis of classification 1s indicated expressly 
or by smplication, by delegating the function of working out the details of a scheme, 
according to the objects of the statute and principles inherent therein, to a body 
which has the means to do so at 1ts command, the legislation will not be exposed to 
the attack of unconstitutionality. In other words, even if the statute itself does not 
make a classification for the purpose ofapplying its provisions, and leaves it to a 
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responsible body to select and classify persons, objects, transactions, localities or 
things for special treatment, andsets out the policy or principles for its guidance in 
the exercise of its authority in the matter of selection, the statute will not be struck 
down as infringing Article 14 ofthe Constitution This principle 15 well recognised 
Kath Ramng Rawat v. The State of Saurashtra, (1952) S G J 168 . (1952) S.C R. 435. 


On a careful examination of the various provisions of the Act and the machinery 
set up thereby we hold that section 3 (3) (iv) does not contravene Article 19 (1) (f) 
of the Constitution, nor does it infringe the equal protection clause of the Constitu- 
tion ; we also hold that the Notification, dated 19th April, 1955, did not violate 
Article 14 of the Constitution. We are further of the view that the constitution of 
the Cqmmuttees and the Advisory Board did not contravene the statutory provisions 
in that behalf prescribed by the Legislature ” 


, G S Pathak, Senior Advocate, (J.B Dadachann, O. C. Mathur and Ravinder 
Naran, Advocates of M/s. 7. B. Dadachanz & Co., with him), for Appellants 


D. S Nargolkar and K. R. Chaudhuri, Advocates, for Respondent No 1. 
S. T Nak and K R Chaudhuri, Advocates, for Respondent No. 2. 


N S. Bindra, Senior Advocate, (P. D. Menon, Advocate, with him), for Respon- 
dents Nos 3 and 4 


GR. ———— Appeal dismissed. 
[SUPREME CounT]. 

S K Das, J. L. Kapur, A. K. Sarkar, Roop Chand v The State of Punjab. 

M. Hidayatullah and W.P. No. 77 of 1957. 


Raghubar Dayal, jj. 
10th October, 1962 


East Punjab Holdings (Consolidation and Prevention of Fragmentation) Act (1948), 
section 42—Amended by Act (X XVII of 1960)—Violation of Fundamental right under the 
Conshitution—Meaning of “ Under thts Act? , ** Officer”? and “* Agent " 


By Majority.—Even on the interpretation that we suggest all necessary chain 
reactions might be given effect to This reasoning does not assist the respondents 
at all. 


We therefore think that the order impugned in this case which was made on 
21st July,!1956, under section 42 was entirely without jurisdiction and must be treated 
as a nullity. No effect can be given to it and the petitioner is entitled to an order 
quashing ıt. 


Then it 1s said that even so, no writ can be issued quashing the order as 1t cannot 
be said to affect the petittioner’s right to property The contention in short 1s that 
the order affects no fundamental right and therefore no petition under Article 32 
is maintaimable. This objection to the petition is also without foundation From 
what we have earlier said about the provisions of the Act ıt would appear that the 
object of the scheme 1s to give to a person affected by it right in the lands allotted to 
him under the re-partition made pursuant to the scheme im the place of his right in 
lands which were pooled and which he previously held. 


It may be that possession has not yet been delivered in terms of the Act and there- 
fore, 1n a manner of speaking, the petitioner's original right to land has not yet come 
to an end nor has his new right come mto existence. But it ıs obvious that 1f the 
impugned order 1s allowed to stand, then 1t 1s the intention of the respondent State 
and the respondent Har1 Singh to carry 1t into effect. If the ımpugned order stands, 
Hari Singh would be entitled to ask for delivery of possession of the lands given to 
him under that order and respondent State would be bound to grve him such posses- 
sion ‘The petitioner would have no means of opposing possession being so given. 
Immediatlly upon such delivery of possession the petitioner’s original right to his 
lands would disappear Therefore it seems to us that the inevitable result of the 
order is to affect the petitioner ’s right to property illegally. It may be that just now 


26 


the right has not been affected and there is only a treat that ıt will be affected But 
we think that the threat 1s sufficiently serious and the petitioner 1s not bound to wait 
till his right has actually been affected more particularly as it 1s not disputed that 1t 
would inevitably be affected. 

We do not think that Lakka Singh Toba Singh v Director, Consolidation of Holdings, 
Punjab, AIR 1959 Punj 157 ,to which we were referred was correctly decided 


Pritam Singh Safeer, Advocate, for Petitioner. 


S M. Sikri, Advocate-General for the State of Punjab and N. S Bidra, Senior 
Advocate, (P. D. Menon, Advocate, with them), for Respondent No. 1. 


N. S. Bindra, Senior Advocate (Govind Saran Singh, Advocate, with lugo), for 
Respondent No. 2. 


G.R. ————— Petittion allowed. 
[SUPREME Counr.] 

B. P. Sinha, C.F.. P B. Gajendragadkar, Jagannath Sonu Parkar v. 

K. N. Wanchoo, K. G Das Gupta The State of Maharashtra. 

and F. C. Shah, FÍ. Petıtion No 65 of 1962. 


11th October, 1962. 


Criminal Procedure Code (V of 1898), section 196-A sub-section (2)—Section 120-B, 
Penal Gode (XLV of 1860)—Section 167 (81), Sea Customs Act (VIII of 1878) (as amended) 
—Section 8 (1) and 23 of the Foreign Exchange Regulation Act (VII of 1947) (as amended )— 
Bombay Act (XXIII of 1951) amending section 14 of the Criminal Procedure Code (V of 1898). 


It 1s the prosecution case that importation of gold contrary to law took place in 
the area of Deogad Port whereas the offenders conspired at different places including 
Bombay. By designating Special Magistrate who would have jurisdiction both 
over the place where the offenders are alleged to have conspired and the place where 
offeuces were actually committed, the State has taken care to see that the trial of 
the case 1s held by a Magistrate who has territorial jurisdiction in both areas TIt 
is not suggested that the Notification was issued for any ulterior purpose. The 
State has having regard to the special circumstances constituted a Special Magis- 
trate, as ıt was entitled to, and the Notification does not even suggest the place 
where the Magistrate is to hold his sıttmgs. The gound of mconvemence in 
support of the plea of discrimination cannot therefore be sustained. 


The difference of the venue results from the nature of the jurisdiction exercised 
by the Magistrate trying the case, and not from any unequal dealing by the execu- 
tive constituting the Courts of the Magistrates. It 1s because powers exercisable 
by a Presidency Magistrate are conferred upon the Special Magistrate, as they may 
lawfully be conferred, that the incidental right of appeal which 1s prescribed by 
the statute is exercisable in the High Court, and not 1n the Gourt of Session. We 
do not think that there 1s any discrrmination practised by the Notification constitut- 
ing a Special Magistrate for the trial of the case against the petitioners and others. 


A.S R. Chart, Senior Advocate, (R.K Garg and K.R. Chaudhuri, Advocates, with 
him), for Petitioners. 


NS Bindra, Semor Advocate (R.H Dhebar, Advocate with him), for Respondents. 
GR. —— 


[SUPREME COURT | 


Petition dismissed. 





B P Smha, C 7 , P B Gajendragadkar, Umon of India v. The Delhi Cloth 
K.N Wanchoo, K G Das Gupta and F C. Shah, JJ- - and General Mills Co Ltd 
12th October, 1962. C. As. Nos. 168-170 of 1960. 


Central Excise and Salt Act (I of 1944), First Schedule, ltem 23—Meanings of words 
< Manufacture’, * Goods’ “ All sorts.” 


On consideration of all these materials we have no doubt about the correctness 
of the respondents ’ case that the raw oil purchased by the respondents for the purpose 
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of manufacture of Vanaspati does not become at any stage “ refincd oil ” as 1s known 
to the consume:s and the commercial community The first branch of Mr Pathak's 
argument must therefore be rejected 

Mr. Pathak wanted to derive some assistance for his aagument from the words 
** all sorts’ as used in the clause. According to him, the words “ all sorts " will 
be superfluous unless interpreted to mean “‘ whether bringing into existence a new 
substance or not" The reasoning ıs clearly fallacious The words “all sorts” 
have been used to make it clear that “‘ vegetable non-essential oils ? whether raw 
or refined and from whatever raw material produced will be liable to excise duty 
Refined oil 1s one sort , raw oil 1s another sort. But as the duty 1s on the manu- 
facture of goods, that is, on the bringing into existence a new substance known to 
the nearket, the raw oil or the refined oil must be some substance known to the 
market before it can be subjected to duty 
e GS Pathak and B. Sen, Senior Advocate, for Appellants (In all the appeals). 

N. C. Chatterjee, Senior Advocate, for Respondent ın (GA No. 168 of 1960) 

A V. Viswanathg Sastri, Senior Advocate, fo. Respondent in (G A. Nos. 169 and 
170 of 1960) 

N A. Palkhwala, Senior Advocate, for Intervcner (In all the appeals). 


G.R —— Appeals dismissed. 
[SUPREME Counr | 

BP Sinha, CF, PB Gajendragadkar, The State of Orissa v. 

K.N Wanchoo, K C Das Gupta and. F.C Shah, FF. Bidyabhushan Mohapatra. 

19th October, 1962 CA No 219 of 1962. 


Constitution of India (1950), Articles 14 and 309—JDuiseciplinary Proceedings (Admims- 
trative Tribunal) Rules, 1951. 

The Constitutional guarantee afforded to a public servant 1s that he shall not 
be dismissed or removed by an authority subordmate to that by which he was 
appointed, and that he shall not be dismissed or removed or reduced in 1ank until 
he has been given a reasonable opportunity of showing cause against the action 
proposed to be taken in regard to him. ‘The reasonable opportunity contemplated 
has manifestly to be m accordance with therulesframed under Article 309 of the 
Constitution But the Court in a case in which an order of dismissal of a public 
servant 1s impugned, is not concerned to decide whether the sentence imposed, 
provided it 1s justified by the rules, 1s appropriate having regard to the gravity of 
the misdemeanour established. ‘The reasons which induce the punishing authority, 
if there has been an enquiry consistent with the prescribed rules, 1s not justiciable : 
nor ıs the penalty open to review by the Court. If the High Court ıs satisfied that 
1f some but not all of the findings of the Tribunal were “ unassailable ?, the order 
of the Governor on whose powers by the rules no restrictions ın determining the 
appropriate punishment are placed, was final, and the High Court had no jurisdic- 
tion to direct the Governor to review the penalty, for as we have already ‘observed 
the order of dismissal passed by a competent authority on a public servant, if the 
conditions of the constitutional protection have been complied with, 1s not justi- 
ciable. Therefore if the order may be supported on any finding as to substantial 
misdemeanour for which the punishment can lawfully be imposed, ıt 1s not for the 
Court to consider whether that ground alone would have weighed with the autho- 
rity in dismissing the public servant The Court has no jurisdiction 1f the findings 
of the Enquiry Officer or the Tribunal prima facie make out a case of misdemeanour 
to direct the authority to reconsider that order because in respect of some of the 
findings but not all 1t appears that there had been violation of the rules of natural 
justice The High Court was, in ow judgment in error in directing the Governor 
of Orissa to reconsider the question. 


R. Ganapathy Iyer and P. D. Menon, Advocates, for Appellants. 


G. B. Pa and B. Parthasarathy, Advocates and f B. Dadachann and O C. 
Mathur, Advocates of M/s. F B. Dadachanp & Go., for Respondent 


G.R. ———À Appeal allowed. 
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[SUPREME CourT.] 


S.f Imam, K Subba Rao, N  Rajagopala Pyare Lal Bhargava v. 
Ayyangar and FR Mudholkar, FF The State of Rajasthan. 
22nd October, 1962. Cr. A No 2 of 1962. 


Penal Code (XLV of 1860), section 979 read with section 10g—Sectron 24, Evidence Act 
(I of 1872)—Article 136 of the Constitution of India (1950)—Reltance on retracted 
confession 


It is not possible or advisable to lay down an inflexible standard for guidance 
of Courts, for 1n the ultimate analysis ıt 1s the Court which is called upon to exclude 
a confession by holding in the circumstances of a particular case that the confession 
was not made voluntarily " 


In this case the three lower Courts concurrently held that in the circumstances 
of the case the statement did not appear to be a threat within the meaning of section 
24 of the Evidence Act, but that was only a general statement which any person who 
lost his property and was not able to find out the culprit would make It may be 
that such a statement under different circumstances may amoufit to a threat or it 
may also be that another Court may take a different view even in the present cır- 
cumstances of the case, but in exercising the powers under Article 136 of the Constitu- 
tion we are not prepared to differ from the concurrent finding given by the three 
Courts that in the circumstances of the present case the said statement did not 
appear to them to be a threat. 


To commit theft one need not take movable property permanently out of the 
possession. of another with the intention not to return ıt to him. It would satisfy 
the definition if he took any movable property out of the possession of another 
person though he intended to return ıt later on We cannot also agree with learned 
counsel that there 1s no wrongful loss in the present case. Wrongful loss is loss by 
unlawful means of property to which the person losing it 1s legally entitled. It 
cannot be disputed that the appellant unauthorizedly took the file from the office 
and handed it over to Ram Kumar Ram He had, therefore, unlawfully taken 
the file from the department, and for a short time he deprived the Engmeermg 
Department of the possession of the said file The loss need not be caused by a 
permanent deprivation of property but may be caused even by temporary disposses- 
sion, though the person taking 1t intended to restore 1t sooner or later. A temporary 
period of deprivation or dispossession of the property of another causes loss to the 
other. That a person will act dishonestly if he temporarily dispossesses another of 
as Property is made clear by Illustrations (b) and (l) of section 378 of the Indian 

en €: 


We, therefore, hold that the facts found in this case clearly bring them within 
the four corners of section 378 of the Penal Code and, therefore, the Courts have 
rightly held that the appellant had committed the offence of theft. 


$. P. Varma, Advocate, for Appellant 
S. K, Kapnr and P D. Menon, fo. Respondent 


G.R. ————— Appeal | dismissed. 
[SUPREME Counr.] 
P.B. Gajendragadkar, Anakapalle Co-operative Agricultuial 
AK Sarkar, KN Wanchoo, and Industrial Society Ltd 77. 
K C. Das Gupta and Workmen. 
N.Rajagopala Ayyangar, FF CA. No 224 of 1962. 


23rd October, 1962 


Industrial Disputes Act (XIV of 1947), section 25-FF—Andhra Pradesh Industrial 
Tribunal, Hyderabad 


In this connection, it is relevant to remember that the Industrial principle 
underlying the award of retrenchment compensation 1s, as observed by this Court 
in the case of Indian HumeYPipe Go., Lid v The Workmen & another, (1960) S CJ. 


- 
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550 * (1960) 2 SOR 32 “ to give partial protection to workmen who are thrown 
out of employment for no fault of their own, to tide over the period of unemploy- 
ment” , and in that sense, the said compensation 1s distinguishable from gratuity. 
Therefore, 1f the transferor 1s by statute required to pay retrenchment compensation 
to his workmen, 1t would. be anomalous to suggest that the workmen who 1eceived 
compensation are entitled to clam immediate re-employment in the concern at 
the hands of the transferee The contention that in cases of this kind, the workmen 
must get retrenchment compensation and re-employment almost simultaneously 
is Inconsistent with the very basis of the concept of retrenchment compensation. 
We are, therefore, satisfied that the general principles of social justice and fair play 
on which this alternative argument 1s based, do not justify the claim made by the 
respondents 

C K Daphtary, Solicitor-General of India (K Srinwasamurtht and Naunt Lal, 
Advocates with him), for Appellant 

BP. Maheshwan, Advocate, for Respondent No 1. 


ASR. Chari, Senior Advocate (M.K. Ramamurth, RK. Garg and T. S. 
Venkataraman, Advocates, with him), for Respondent No 2 


G R. ————- Appeal allowed. 
[SUPREME Coumr | 
SK Das, JL Kapur, AK Sarkar, Bagalkot City Municipality v. 
M Hidayatullah, and. - Bagalkot Cement Co. 
Raghubar Dayal, FF CA. No. 327 of 1962. 


23rd October, 1962 


_ Bombay District Mumcipal Act (1901), sections 3 (5),48 and 59—Bombay General 
Clauses Act (1904), section 20—Meamng of Words 5 Municipal District ”. 


By majority —We are concerned only with the mutial validity of a by-law for 
interpreting the meaning of the words used init The argument for the appellant 
contemplates a situation where an existing valid law 1s by an 1mdependent statutory 
provision made to affect people to whom it had not been published before 1t was 
made With such a situation we are not concerned We are unable to agree that 
1f some provision of the Act exists which makes a valid by-law applicable to the 
newly added areas of a municipality and to the residents there, though to them the 
by-law might not have been published before ıt was made, 1t would follow that 
a by-law could be validly made under the Act without previous publication to 
persons likely to be affected thereby We repeat that 1f ıt cannot be so made, the 
present by-law cannot be read as including within the  octro? limits the municipal 
district as extended from tme to time To do that would be to give ıt a meaning 
against 1ts context and this the General Clauses Act does not warrant 

In the view that we have taken we think 1t unnecessary to pronounce upon the 
contention of the respondent that the definition ın section 3 (5) of the Act did not 
contemplate a municipal district as from time to time constituted 

M.C Setalvad, Attorney-General for India (Naumt Lal, Advocate, with hum), 
for Appellant 

CK Daphtary, Solicitor-General of India and S T Desa, Senior Advocate 
(ILN Shroff, Advocate with them), for Respondent 





GR. — Appeal dismissed. 
[SUPREME Court ] 

SK Das, K Subba Rao, T VV Narasimham v. 

and N Rajagopala Ayyangar, FF The State of Orissa 

24th October, 1962. C.As Nos 147-157 of 1962. 


Madras Estates Land Act (I of 1908), section 3 (2) (d)— Interpretation of the expression 
** recognised" (estate)—Inam Rules 


Inam Rules wire framed by the Goveimment in 1859 for investigating into 
the titles of various 1namdars and for enfranchising mams These rules proprie 
M--NRC 
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zigore did not confer title on or recognise title of, any inamdar. They lay down only 
a procedure for ascertauung the titles in those areas where an inquiry was held 
for the purposes of mvestigation of titles and confirmation thereof In this case 
no such inquiry appears to have been held in respect of Korpad Paragana ‘These 
rules do not therefore help the State In our view the High Court went wrong 
in holding that the British Government recognized the said inams 


In the result Appeals Nos 150, 151 and 155 of 1962 are dismissed. with costs, 
(one hearing fee) but unfortunately the rest of the appeals cannot now be finally 
disposed. of as we have already indicated, the High Court did not give any findings 
on disputcd question of fact We cannot but observe that these appeals belong to 
that class of cases where the High Court should have given definite findings on all 
the issues, for that would have prevented the unnecessary prolongation of this 
litigation and would have also enabled us to dispose of these appeals finally and 
more satisfactorily But in the events that have happened we have no option but, 
to set aside the judgment of the High Court and remand the said appeals to it for 
disposal on the other quesiions of fact and law raised therein , Costs of the said 
appeals will abide the result of the proceedings in the High Court 


A V. Viswanatha Sasthi, Senior Advocate (M S K Sastn, Advocate, with him), 
for Appellants 


HN Sanyal, Additional Solicitor-General of India (7 G Nak, B R G.K Achar 
and R N. Sachthey, Advocates, with him), for Respondents 


GR. Appeal allowed and case remanded. 


[SUPREME Courr ] 


B.P. Sinha, C F., P.B Gajendragadkar, OK. Ghosh v. 
K N. Wanchoo, KG Das Gupta E X Joseph and vwe versa 
and 7 G Shah, FF CAs Nos 378-379 of 1962 


goth October, 1962. 


Gentral Cwil Serowes (Conduct) Rules, 1955, Rule 4 (A) & (B)—Arhcle 19 of the 
Constitution. 


The‘material charge against the respondent m (C A No 379/1962) 1s that he had 
deliberately contravened the provisions of rule 4-A im so far as he has participated 
actively m the various demonstrations organised in connection with the strike of 
Central Government employees and took part m the preparations made for the said 
strike It will be noticed that the result of the decision of this Court in Kameshwar 
Prasad & others v. The State of Bihar & another, AIR. 1962 S C. 1166, is that in so 
far as the rule prohibits any form of demonstration, it 1s mvalid It ıs not invalid 
in so far as ıt may prohibit participation im strikes. The charge against the res- 
pondent (ın C.A No 379 of 1962) isnot that he participated ın any strike the charge 
is that he participated ın the various demonstrations , and that ıs a charge based 
upon that part of the rule which prohibits demonstrations altogether It 1s true 
that the demonstrations 1n which he 1s alleged to have participated actively were 
organised in connection with the strike , but that does not mean either in fact 
or in law that he participated ın the strike itself. 


C K Daphiary, Solicttor-General of India (BRL Iyengar and RH Dhebar, 
Advocates with him), for Appellants (in C.A No 378 of 1962) and the Respond- 
ents (in C.A No 379 of 1962). 


A S.R Chan, Semor Advocate (M K Ramamurili, D P Singh and S. C Agar- 
wala, Advocates of M/s. Ramamurth & Go., with him), for Respondent (in G.A. 
No. 378 of 1962) and Appellant (in GA No. 379 of 1962). 


GR Appeal No. 378 of 62 dismissed and 
Appa! No 379 of 62 allowed. 


[SUPREME Court ] 


B.P. Sinha, G.F., PB Gajendragadkar, M/s Gandhara Transport Co Ltd v. 
A N Wanchoo, KC Das Gupta The State of Punjab. 
and j C Shah, FF C A No. 200 of 1962. 


31st October, 1962 


Motor Vehicles Act (IV of 1939), sections 57 and 62 amended by Act (C of 1956)— 
Amended by Punjab Act (XXVIII of 1948) 


As there were no existing operators with regular peimuts, a detailed enquiry 
under section 57 with special attention to the 1equuements had to be made. But 
the Regional Transport Authority committed an enor as at the threshold of the 
proceeding ıt entertained an application which 1s not contemplated by any provision 
of the Act, invited objections thereto in terms which were somewhat misleading, 

*thereby preventing other applicants from coming forward to apply, and failed 
to apply its mind to matters which had to be considered under section 47 of the 
Motor Vehicles Act Therefore by entertaining an applicatiou for renewal of a 
temporary permit and inviting objections against such renewal the Regional 
“Transport Authority entertamed an application which was not in law 
maintainable, and by inviting objections to the application as one for renewal for 
three years on regular basis in substance misled the parties desiring to enter into 
competition into desisting from submitting their applications Its proceedings were, 
therefore, in ou: judgment, vitiated on account of grave errors of procedure. 


We accordingly set aside the order passed by the High Court and declare that 
the order of the Regional Transport Authority granting a permit in favour of 
Manohar Singh was, for reasons already set out, unlawful The appellants will 
tbe entitled to the costs of this appeal 


Bishan Naran, Senior Advocate (Duya Swarup Nehru and Naumt Lal, Advocates, 
‘with him), for Appellant 


K L Gosam, Senior Advocate (S K Mehta, K. L. Mehta Advocates, with 
hım), for Respondent No 3. 


G.R. Appeal allowed. 


[SUPREME CouRr.] 


JB. P. Sika, G 7 , P. B Gajendragadkar, The Official Assignee, High Court, 
K.N Wanchoo, K. C. Das Gupta and Bombay v. Haradagm 
J. G Shah, FF Basavanna Gowd. 

Ist November, 1962. CA No 291 of 1960. 


Provincial Insolvency Act (V of 1920) — Presidency Towns Insolvency Act (III of 1909). 


Therefore, ın dealing with the present dispute, we must procecd on the basis 
that the property of the firm has vested 1n the Official Assignee at Bombay and the 
Bombay High Court 1s entitled to deal with all matters arising 1n respect of the insol- 
vency of the firm. 


Therefore, if the Bombay High Court had to make a request to the Court at 
Bellary under section 77 of the Provincial Insolvency Act, ıt would have been 
necessary for the said High Court to make an order ın that behalf and follow it up 
by a letter of request addressed to the District Court at Bellary, od. In re 
LL King & Co I L.R. 38 Cal 542. 


In the result, the appeal 1s allowed, the order passed by the High Court is set 
aside and that of the District Court restored with the modification in respect of the 
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amount withdrawn by the respondents, as indicated above The appellant will be 
entitled to hus costs from the Respondents throughout. 
I. .N. Shroff, Advocate, for Appellant 
P. Ram Reddy, Advocate, for Respondents 
G.R. Appeal allowed. 


[SUPREME Court ] 


B. P. Sinha, C F , P. B. Gajendragadkar, Heggade Janardhan Subbaraya v.. 
K. N. Wanchoo, K. G Das Gupta and The State of Myfore.. 
J. C. Shah, FF. Petitions Nos 130 and 133 of 1962. 
5th November, 1962 . 


Constitution of India (1950), Article 15 


The ports raised by the present petitions are covered by the decision of this. 
Couit in the case of M. R. Balajz and others v. State of Mysore and another, W P. Nos. 
go to 112 of 1962 decided on 28th September, 1962, and so, 1t 1s common ground that 
the petitioners are entitled to an appropriate writ or order as claimed by them 


In the result, we allow the petitions and direct that an appropriate writ or order 
should be issued restraming the respondents from giving effect to the two impugned 
orders In the circumstances of these cases, we direct that the petitioners should get 
from. the respondents costs mcurred by them, except the hearing fee. 


S. K. Venkatarangawngar and R Gopalakrishnan, Advocates, for Petitioners 
(in both Petitions.) 


P. D Menon, Advocate, for Respondents (1n both Petitions ). 
G.R. Petitions allowed. 


[SUPREME COURT ] 


S. J. Imam, N. Rajagopala Ajit Kumar Palit v.. 
Ayyangar and F R. Mudholkar, FF The State of West Bengal. 
7th November, 1962. Cr. A. No. 188 of 1961. 


West Bengal Criminal Law Amendment (Special Courts) Act (XXI of 1949), sections 
4 and 5—Crminal Procedure Code (V of 1898)—Sections 529 —Meanng of word “ Cogni~ 
zance "—Amending West Bengal Act XXVI of 1956 


It appears to us therefore that as soon as a Special Judge receives the orders of 
allotment of the case passed by the State Government ıt becomes vested with jurisdic- 
tion to try the case and when it receives the record from the Government 1t can apply 
its mind and issue notice to the accused and thus start the trial of the proceedings 
assigned to 1t by the State Government . 


We find therefore that there 1s no substance in the argument regarding the effect 
of the amending Act upon which reliance is placed for the purpose of impugning 
the Jurisdiction of the Special Court and we have no hesitation in repelling that 
argument n 


P. K Chakravart:, Amiyalal Chatterjee and P K Mukherjee, Advocates, for 
Appellant | 


B. Sen, Senior Advocate, (P K Chatterjee and P K Bose, Advocates, with 
him), for Respondents. 


G.R. Appeal dismissed. 
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[SUPREME CourT.] 


B. P. Sinha, C F., K. C. Das Gupta and Ramrao Laukiram Kadam v. 
N. Rajagopala Ayyangar, FF. The State of Bombay. 
26th September, 1962. C.A. No. 67 of 1956. 


Bombay Land Revenue Code— Validity of the sale of property for Revenue Arrears of land— 
Bombay Abkan Act—Transfer of Property Act section 41. 


The conclusion we have indicated earlier is in accord with the decision of the 
Bombay High Court in Zumdu Dhansing v. Government for the Province of Bombay, I.L.R. 
1947 Bom. 85, and we consider that that case 1s correctly decided. We are further of 
opinion that the ratio of that decision would also cover the case where notice was 
served on the defaulter of the Government’s intention to purchase the property for 
a nominal price. 


e As regards an estoppel raised by section 41 of the Transfer of Property Act the 
Courtheld : Ifthe Government had no title to convey, itis manifest the respondents 
cannot acquire any ‘hey would clearly be trespassers In the circumstances we 
consider there 1s no scope for mvoking the rule as to estoppel contamed m section 41 
of the Transfer of Property Act. 


In the result the appeal 1s allowed and the suit decreed as regards the thiee items 
of land bearing Survey Nos 35, 40 and 80. The appeal will however stand dis- 
missed, as regards the house in village Kurhe. In view of the partial success of the 
appellant he will be entitled to half of the costs of the appeal here, to be paid by 
the respondents other than the State of Bombay (now Maharashira). - 


S P. Varma, Advocate, S N Andley, Rameshwar Nath and P. L Vohra, 
Advocates of M/s. Rajinder Narain & Go., for Appellant. 

H. R. Khanna, R H Dhebar and T. M. Sen, Advocates, for Respondent 
No 1I 


C B Agarwala, Senor Advocate (Naumt Lal, Advocate with him), for Respon- 
dents Nos. 2 and 5. 


G.R. ————— Appeal allowed. 
[SUPREME Coumr.| 

S. F. Imam, N. Rajagopala Ayyangar and Radha Kishan v. 

J. R Mudholkar, FF. State of U P. 

27th September, 1962. Cr.As Nos. 160-162 of 1960. 


Post Office Act (VI of 1898)—5Sechons 467 and 471, Penal Code (XLV of 1860). 


If the point to be established was whether the appellant had availed himself of 
the opportunity to procure the articles it could have been established by showing 
that he was in their exclusive possession. But to say, that he must be deemed to be 
in exclusive possession of those articles and not merely in joint possession along with 
his father because he had the opportunity to get at the articles, and then infer that 
he must have utilised the opportunity and was therefore 1n their exclusive possession 
would be arguing ın a circle. Moreover since entrustment of the articles has not 
been established, the taking away of the articles by the appellant from the post office 
(3f that 1s how he came by the articles) would be theft but ıt has not been found that 
he committed any theft. Indeed, had it been so found he could have been convicted 
under section 52 without the Court having to consider whether he had secreted the 
articles. We may mention that Mr. Mathur who appears for the State does not 
even, suggest that the articles were stolen by the appellant. Therefore, the conten- 
tion that he had an opportunity to get at the articles loses all significance and can 
possibly have no bearing on the question as to the nature of possession attributable 
to the appellant 


B.C. Misra and P K Chakravart, Advocates, for Appellant. 
G. C. Mathur and C. P. Lal, Advocates, for Respondent. 
G.R. 





Appeals allowed. 
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[SUPREME Counr.] 


S. F. Imam, N. Rajagopala Ayyangar and Chandrika Sao y- 
Jj. R. Mudholkar, FF State of Bihar. 
2"7th September, 1962. Cr As Nos. 35-36 of 1961. 


Penal Code (XLV of 1860)—Sections 349 and 353—Section 26 of the Bihar Sales Tax 
Act, 1947. 


Section 26 (1) (A) ofthe Bihar Sales Tax Act deals only with one kind of obstruction. 
and no more But there may be an obstruction which may involve graver consequences 
to the officer obstructed such as grievous hurtoreven death. Itwouldlead to starting: 
results if it were to be held that the prosecution acted colourably in not restricting: 
the accusation to a minor offence requiring sanction For, 1f the prosecutionewere 
to be so restricted, grave offences will go unpunished. Surely , that is not what the 
Legislature could ever have intended when it enacted section 26 of the Act. It makes, 
little difference if the prosecution decided to proceed with respect to a graver offence 
and ignore one which 1s of a comparatively minor character. 


Sarjoo Prasad, Senior Advocate, (K. Sinka, Advocate, with him) , for Appellant 
(In both the Appeals). 


S. P. Varma, Advocate, for Respondent (In both the Appeals). 


G.R. ———— Appeals dismissed. 
Ganapatia Pillai and. Venkatadn, FF Palaniappa v. Sridharan. 
and November, 1962. Appeal No. 355 of 1959. 


Madras City Tenants Protection Act (1V of 1919)—Sectrons 2 (4), 3 and 9—Tenant— 
Who is—When entitled to the right of compensation for superstructure or option to buy the land. 


The definition of tenant under section 2 (4) of the Madras City Tenants Protec- 
tion Act, should be understood as indicating atenant holding over after the termina- 
tion of the tenancy, but who continued to be qualified to claim compensation under 
section 3 and consequently to claim right under section 9 of the Act. Where the 
building put up by the tenant has become the property of the landlord on the termina- 
tion of the tenancy under the contract of lease, the tenant cannot claim compensation 
under section 3 or exercise the option under section 9 to purchase the site from the 
landlord. Such a stipulation will be saved by the Proviso to section 12 of the Act. 


The Advocate-General (V. K. Taruvenkatachan) and K. Parasurama Ayya, for 
Appellants. 


V. Tyagarajan, N. K. Pattabiraman, K Radhakrishnan and K. N. Mahadevan, for 
Respondents. 


R.M. — Appeal allowed. 
Ganapathia Pillai and*Venkatadn, 77. K S. Venkatesam Naidu & Sons v. 
and November, 1962 State of Madras 


Appeal No. 214 of 1960. 


Contract—Contract to supply goods as per sample to be approved —Approval of sample as 
condition precedent—Scope of—Buyer dishonestly refusing to take delwery of goods—E fect 


In cases where the approval of the sample 1s a condition precedent to the per- 
formance of a contract, the buyer can refuse to take delivery of the goods only 1f his 
dissatisfaction 1s real and honest. Where the buyer expresses dissatisfaction fraudu- 
lently or capriciously, the seller can always recover the cost from the buyer. The 
condition as to approval of sample must presumably be exercised reasonably and. 
in good faith and not with a view to defeat the contract 


N. Arunachalam, for Appellant. 
The Government Pleader (A. Aligirswami) and G. Ramanujam, for Respondent. 


R.M. ——— Appeal allowed. 
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Veeraswamı, F Paragon Talkies v. Manickam. 
ath November, 1962 W P-No 907 of 1961. 
Industrial Disputes Act (XIV of 1947)—Sechon 33-C—Scope of 
The jurisdiction of a Labour Court under section 33-C of the Industrial Disputes 
Act 1s in a sense not original but ıs executory in nature That 1s, the Court ıs not 
adjudicating on any liability but is only computing a liability that has been mcurred 
under an award or agreement or otherwise Hence even a person who has since 
1esigned and may no longer be a workman, can apply under the section to work out 
his rights accrued to him at a time when he was a workman. 


Vittal V Soult, for Petitioner 
B. Kalyanasundaram, for Respondent 
S. Mohan for the Addtional Government Pleader on behalf of the State. 


RM. — Petition dismissed ~- 

Veeraswamt, Fe Shanmugam 2. Presiding Officer 

13th November, 1962. Labour Court, Madras. 
3 


W.P No. 559 of 1961. 


Industrial Disputes Act (XIV of 1947) —RHeference under—Dismissal of employee held’ 
envalid—Labour Court 1f. has jurisdiction to award retrenchment compensation. 


When once a Labour Court finds that the dismissal of an employee 1s improper- 
or invalid, the effect 1s that the employee should be deemed to have continued in 
service, and ıt 1s the duty of the Court to order re-instatement. It 1s not open to the 
Court in such cases to treat the dismissal as some kind of retrenchment and award 
retrenchment compensation, which 1s attracted only in cases governed by separate 
and independent provisions of the Act. 


Mis. Row and Reddy and P. G. Seetharaman, for Petitioner. 
Respondents not represented. 


R.M. ———— Order quashed. 
Ramachandra Iyer, G.F. and Uthamram v. Abdul Kasim & Co, 
Anantanarayanan, f. AAO. No 86 of 1961. 


16th November, 1962 


Cıvıl Procedure Code (V of 1908)—Section 44-A—Direct execution of foreign decree in 
Indian Courts—If could be done without a certificate as required under sub-section (2) of section 
44-A. 

Section 44-A of the Code of Civil Procedure expressly provides for execution of 
judgments obtained 1n a foreign Court directly without the necessity of filing a suit 
on the judgment. But before a decree-holder seeks to enforce a foreign judgment 
he should comply with the procedure laid down by section 44-A — It xs obligatory 
on a decree holder to file a certificate from the superior Court of the reciprocating- 
territory about the extent, if any, to which the decree has been satisfied. The 
certificate required under section 44-À (2) 1s a condition to the exercise of Jurisdiction. 
and failure to enclose such a certificate could only entail dismissal of the execution 
The execution of a foreign judgment in this country 1s by virtue of the specific 
provision in section 44-À and it ıs done by means of an original petition. It is 
not similar to cases of transfer of a decree for execution. 


In cases of enforcing of foreign judgments ın this country, the decree is executed 
as a decree passed in this country Hence ıt will attract all the provisions of laws 
relating to procedure, limitation, etc applicable to execution of decrees in thus 
country 


M/s. john and Row for Appellant. 
R. Gopalaswam Ayyangar and R. Balasubramaniam, for Respondents. 
R.M. ———— Appeal dismissed,. 


^ 


36 


Veeraswam:, F. Peirce Leslie and Company, Lid v. 
21st November, 1962. Presiding Officer Labour Court Combatore. 
W.P. No. 915 of 1961. 


Tnoustrial Disputes—Dismissal of workmen in pursuance of findings in a domestic inquiry— 
Jurisdiction of Labour Court to interfere 

It is now well settled that the power of Labour Court to mterfere with the 
findings of the management m a domestic inquiry against an employee regarding 
disciplinary action ete is limited to see if the management acted mala fide or whether 
there was victimisation or unfair labour practice or violation of principles of natural 
justice Though a labour Court may not be justified 1n looking into the sufficiency 
of the evidence in such inquiries 1t can certainly interfere if it finds that there 1s 
no evidence whatsoever to support the findings. Where, however, the labour 
Court feels that the domestic inquiry was unfair im the sense that leading questions 
‘were put to the witnesses and the answers required by the management were obe 
tained, the Court can examine the evidence itself and come to 1ts own conclusion 

M/s King and Partridge, for Petitioner. ° 

P R. Gokulakrishnan, S Jayakumar and The Additional Government Pleade:, 
for Respondents. 


R.M. —— Pelion dismissed. 
Veeraswam, F. Rajammal v. Rangaswami. 
29rd November, 1962 C R P. No. 1345 of 1960. 


Madras Agriuliunsis Retief Act (IV of 1938)—Secton 13—Applicability. 

In cases governed by section 13 of the Madras Agriculturists’ Relief Act, 1938, 
as distinguished from cases governed by sections 8 and g of the Act, where amounts 
paid prior to the institution of-a suit, has been appropriated towards interest ac- 
cording to the contract, such appropriation cannot be re-opened But where 
there is no such express appropriation, 1tis open to the Agriculturist debtor to plead 
that any excess payment made by him at any time over and above the interest due 
thereon should go towards reduction of the principal Notwithstanding -the diffe- 
sence in language between sections 8 and 9 on the one hand and section 13 on the 
Other, amy excess payment over interest calculated at the rate permitted by the 
statute, will be available to the agriculturist debtor for being applied in reduction 
of the principal The fact that an appropriation 1s made ın the plait cannot take 
away the rights of any agriculturist debtor. 

K S. Desikan and K. Raman, for Petitioner. 

F. Jayaraman (Amicus Coriae) 

R.M. ———— Petition dismissed, 

Venkatadn, Jj. Muhd. Sultan Rowther v. 
27ih November, 1962. Mohd. Nurdin 
SA No 724 of 1960. 

Lamitation Act (LX of 1908)—Section 19-——Acknowledgment in writing—What amounts 
to—If could save limitation for the entire debt claimed while acknowledgement ıs only in 
regard to part of debt. 

Whether a particular acknowledgement amounts to an acknowledgement of 
liability ın law so as to save limitation within the meaning of section 19 of the Limi- 
tation Act is no doubt to be decided ın each case by a proper inference from the 
facts and circumstances and to thé intention of the debtor But even in cases of 
acknowledgement where a claim was for a particular amount but the debtor ack- 
nowledged his liability only for a smaller amount such acknowledgement cannot 
enable the creditor to clarm the entire amount The acknowledgement can be 
used to save limitation only with respect to the amount acknowledged. 


A.I.R 1930, All. 461, Ref: 
MM Ismal, T.V. Balakrishnan and N. Vanchinathan, for Appellant. 
R Gopalaswam: Ayyangar, for Respondent. 


"^ — RM. 





Decree modified. 


=. 


/ 
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Ramachandra Ips, C F. Narayana Pilaio Velaytham Pillai. 
goth November 1962 CRP No 2168 of 1961 


Evidence Act (I of 1872)—Sectron 108—Presumption of death—Scope and extent of 


The presumption under scction 108 of the Evidence Act arises only when the 
question as to whcthcr a man 1s alive or dead 1s ın issue and the presumption too- 
1s limited only as to the fact of death at the time the question 1s raised and not at 
any particular antcccdent tıme Where a party pleads that a man dicd at a partı- 
cular tume, 1t 1s for him to prove 1t by cvidcnce and no presumption could be drawn 
as to such time It makes no difference to this principle whether the date of death 
pleaded 1s within o1 beyond the period of seven ycars from thc time the person was 
last heard of 


KS Ramamurh and TR Mam, for Petitioner. 
TR. Ramachandran, fo. Respondent. 


R.M. . Petition dismissed. 
Veeraswami, Jj. Manivasagam v State of Madras.. 
gist December, 1962. W P. Nos. 1054 to 1056 of 1961. 


Land Acquisition Act (I of 1894), section 18 (2) and section 45 (3)—Period of limita- 


tation for asking for reference to Court—Seronce of notice by affixture—Period of limitation 
—How computed. 


Section 45 of the Land Acquisition Act relates to service of notice and sub- 
section (3) of that section provides for serving of notices by affixture ın, the contin- 
gencies stated in the said sub-section ‘There is a clear cut distinction between 
‘receipt of notice’ and ‘scrvice of notice’ and even if there ıs a proper service by 
affixture under section 45 (3) 1t 1s not to be equatcd to receipt of notice 


Hence the Proviso to section 18 (2) of the Act cannot be attracted ın cases 
where the noticc 1s served by affixture under section 45 (3) of the Act The period 
of limitation of six weeks for asking for a reference to Couit contemplated under 
clause (a) and the earlier part of clause (b) of the Proviso to section 18 (2) of the 
Act will be attracted only where the party 1s 1n receipt of the notice and in cascs 
where notice was only affixed the later part of clause (5) ofthe Proviso will be attract- 
ed and the period of Imitation for an application for reference to Court undcr 
section 18 (2) of the Act will be six months fiom the date of the Collector's award 


- 


M]s. Ayar andi Doha and S Ramasubramanyam, for Petitioner. 
The Additional Government Pleader, for Respondent. 


R.M, Petition allowed. 
Veeraswami, J Swami Motor Transport (Pvt) Ltd. v.. 
16th January, 1963. RTA ‘Tanjore 


W P No 1302 of 1960 


Motor Vehicles Act (IV of 1939) and Rules—Rule 276—Chaige of over-load—If 
proved by obtaming signature of the Conductor on the inspection sheet 


Under Rule 276 (P) of the Rules framed under the Motor Vehicles Act, the 
Conductor or Driver or any person m charge of a public service vehicle in a public 
place is bound to affix his signature to an inspection report Such signature 1s 
affixed as a token of acccptance of the factum of inspéction and not as an’ accept- 
ance of the correctness or truth of the statemcnts made in the report Hrnce the 
question whether the statcments made 1n an Inspection report are true cannot be 


M+-N RC : 
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decided merely by reference to the fact of affixture of the signature of the person in 
charge of the vehicle to the inspection report. 
S. Mohan Kumaramangalam, G. Ramaswamy and M Swaminathan, for Petitioner. 
The Additional Government Pleader, for Respondent. 


R M. ————— Order quashed. 
Fagadisan, F. Associated Sales of India v. Pani & Co 
24th January, 1963. C R.P. No 955 of 1962 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960)—Sectron 10 (3) 
(a) (1)—Bona fide needs of owner—What amounts to—Partnership firm as landjord— 
When can apply for own needs 


Where the owner of a premises 1s a partnership firm, a case of onwer’s occupas 
tion under section 10 (3) (a) (1) of the Madras Buildings (Lease and Rent Control 
Act 1960 can be made out only by the partners of the firm not in occupation 
of any other building of ther own The need to housc the business manager who 
finds 1t difficult to travel from one part of the city to another or the need or desire 
to provide their employees with lodiging docs not fulfil the statutory condition that 
the landlords should require the building for their occupation 


Under section ro (3) (a) of the new Act, as distinguished from section 7 (3) 
(a) of the earlicr Act, a landlord can apply for possession of a non-residential build- 
ing of his own for his business evı n if he has other business pri mises on rent Even 
otherwise, where it 1s prov.d that the landlord ıs carrymg on grams business in 
mofussil and wants to open a branch of that business ın the city, the requirement 
will be dona fide and would constitutc a ground for eviction of tenant 


M A. Ghatala and V Narayanaswam, for Petitioner 
V. Ratnam, for Respondent 


RM ————— Petition dismissed 
Ramakrishnan, F The Mylapoic Hindu Permanent Fund 
30th January, 1963 Ltd v Subramania Iyer, 


Appeal No 208 of 1960 


Madras City Tenants’ Protection Act (III of 1922) —Scchon 12—Construction of — 
Shpulation as to building erected—What is 


It 1s now well settled that a tenant cannot contract himself out of the protection 
afforded to him under the Madras City Tenants’ Protection Act and th s is expressly 
provid d for in section 12 ofthe Act The Proviso to section 12 cannot be construed 
ın a manner which would lead to a result of abrogating the protection given. to the 
tenant by the first part of the section,. Hince a stiupulation in a lease that the 
tenant would remove the superstructure and deliver vacant possession of land on 
the expiry of the lease will not be binding as ıt will deprive the tenant of the pro- 
tection under the Act, and such a contract will be hit by section 12 But a clause 
in a deed which provid s that the landlord will become the owner of the superstruc- 
ture put up by the tenant on the expiry of the lease, will be strpulation as to the 
erection of a building and would be saved by the Proviso to section 12 of the Act. 
Where therefore by virtue of the terms of the lease the tenant has agreed to transfer 
the ownership of the building put up by him on the land taken on lease to the owner 
of the land and the landlord has become the owner of the super structure before the 
extension of the Madras City Tenants’ Protection Act to the area or tenancy con- 
cerned, the lease would fall outside the ambit of the Act. 


R. Gopalaswam: Ayyangar and A. Seshan, for Appellant. 
P.B. Anantachan, for Respondent. 
R.M. 





Appeal allowed. 
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[SUPREME Counr ] 


BP Smha, CF, P B Gajendragadkar, Prem Chand Garg v. 
KN Wanchoo, KG Das Gupta, and The Excise Commissioner, U P. 
J C Shah, FF Petition No 52 of 1962. 


6th November, 1962 


Constitution of India (1950), Articles 14, 32 and 146—Scope—Order 25, rule 12 of 
the Supreme Court Rules—Valdity of the provision for deposit of security money 


By majority —Rules framed under Article 145 of the Constitution which govern 
the practice and procedure in respect of the petitions under Article 32 with the 
object of aiding and facilitating the orderly course of their presentation and further 
progress until their decision, cannot be said to contravene Article 32 All proceed- 
ings in Court must be orderly and must follow the well-recognised pattern usually 
adopted for a fair and satisfactory hearing, petitions under Article 32 are no 
exception in that behalf Besides, orders can be passed on the merits of the peti- 
tions either at an interlocutory stage or after their final decision, and no objection 
can be taken agausst such orders on the ground that they contravene Article 32. 
In a proper case, proceedings threatened against the petitioners may be stayed 
unconditionally or on conditions or may not be stayed, or a Receiver may be 
appointed in respect of the property in dispute, or at the end of thc final hearmg 
if the petition fails, the petitioner may be ordered to pay the costs of the respondent. 
All these are matters whose validity cannot be challenged on the ground that they 
contravene Article 32 But if a rule or an order imposes a financial liability on 
the petitioner at the threshhold of his petition and that too for the bcnefit of the 
respondent, and non-compliance with the said rule or order brings to an end the 
carcer of the said petition, that must be held to constitute an infringement of thc 
fundamental right guaranteed to the citizens to move this Court under Article 32. 
"That is why we think Rule 12 of the Supreme Court Rules in respect of the imposing 
of security is invalid. 


In accordance with the opinion of the majority, the writ petition 1s allowed 
and the Order calling upon the petitioners to furnish security of Rs 2,500 1s set 
aside ‘There will be no order as to costs. i 

G S Pathak, Senior Advocate, (R. Gopalakrishnan and Naumt Lal, Advocates with 
him), for Petitioners. 

K.S Hajgela, Senior Advocate (C.P. Lal, Advocate with him), for Respondents 
Nos 1 and 2. 


C K Dophtary, Solicitor-General of India (B.R.L Iyengar amd R.H. Dhebar, 
Advocates with him), for Respondent No. 3. 


G.R. a Petition allowed. 

[SUPREME Court. ] 
B P. Sinha, C.F , P B Gajendragadkar, Mahendra Lal Jain: v. 
K.N. Wanchoo, KC Das Gupta, and The State of U P. 
FC Shah, jJ. Petition. No. 59 of 1962. 


4th November, 1962. 


U P. Land Tenures (Regulation of Transfers) Act (XV of 1952), Vires—Forest 
(U.P. Amendment) Act (XV of 1956), Articles 19, 31 (2) of the Constitution of India, 
(1950)—Constitutron Fourth Amendment Act, 1955—U. P. Tenancy Act—U P. Zamindari 
Abolition and Land Reforms Act I of 1961. 


It is not seriously disputed on behalf of the respondents that if the Constitution 
as 1t stood in 1952 has to be applied to judge the constitutionality of the U P. Land 
‘Tenancy (Regulation of Transfers) Act, the case would be completely covered by 
the decision m The State of West Bengal v Subodh Gopal Bose, (1954) S.C J. 127 - (1954) 
S C R. 587, and the Act not having provided for payment of compensation, as 
required by Article 31 (2), as it stood ın 1952, would be unconstitutional. We 
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are unable to agree with the view taken by the High Court at Allahabad in Karam 
Singh v Nihal Khan, A.1.R. (1957) All. 549, 1n so fax as st upholds the validity of the 
impugned Act 


It is n our opmion absolutely elementary that the constitutionality of an Act 
must be judged on the basis of the Constitution as 1t was at the date the Act was. 
passed, subject to any retrospective amendment of the Constitution. Therefore, 
the argument that the constitutionality of the U.P. Regulation of Transfers Act 
must be judged on the basis of the Constitution as 1t stood on the date of the present 
writ petition has no force and must be rejected. 


We are therefore of opinion that the decision in Bhikazı Narain Dhakras v. The 
State of Madhya Pradesh; (1955) 2 SOR 589° (1956) SCJ 48: (1956) 1 MEL J. 
(S C ) 37, must be confined to pre-Constitution laws to which the doctrine of eclipse 
would apply We are fortified in this opinion by the fact that the learned Judges 
in Bhikaj Narain’s case themselves distinguished the earlier decision in Saghir Ahmad 
v State of UP, (1954) SO J 819: (1955) 18 C R. 707, to which Das, acting C.J., 
who delivered the judgment ın Bhika Narain’s case, was also a party. 


We are therefore of opinion that the Constitution (Fourth Amendment) Act 
cannot be applied to the Transfer Act in this case by virtue of the doctrine of eclipse. 
It follows therefore that the Regulation of Transfers Act 1s unconstitutional because it 
did not comply with Article 31 (2), as ıt stood at the time ıt was passed It will 
therefore have to be struck down, and the petitioner given a declaration m his 
favour accordingly. : 


C.B. Agarwala, Senior Advocate (K P. Gupta, Advocate, with hım), for Peti- 
tioner = 


GS Pathak and K.S Hejela, Senior Advocates (C.P. Lal, Advocate with them), 
for Respondents. 


GR. ————— Appeal partly allowed. 


[SUPREME Court ] 

S F. Imam, K C Das Gupta and Virupaxappa Veerappa Kadampur v.. 
Raghubar Dayal, FF. The State of Mysore.. 
oth November, 1962. l Cr A. No. 144 of 1961. 


Bembay Police Act, 1951, section 161 (1)—Penal Gode (XLV of 1860), section 2318— 
Meanng of “ Colour of duty” 


We have come to the conclusion that on a proper interpretation of the words 
** under colour of duty ”, the acts ın respect of which the prosecution was instituted. 
weie acts done under colour of duty imposed upon him by the Police Act. 


If the Legislature had intended. to mut the application of section 161 (1) to 
offences under the Police Act only, ıt would have instead of using the words ‘‘ in 
any case of alleged offences " used words like “‘ m any case of offences against this 
Act” It appears clear that the Legislature deliberately gave the protection of 
section 161 (1) to offences against any law and there 1s no justification for our limit- 
ing that protection to offences under the Police Act only. It must accordingly 
be held that the prosecution against the appellant should have been dismissed in. 
accordance with the provisions of section 161 (1) of the Bombay Police Act 


Ami Kumar Gupta and R.K. Garg, Advocates, for Appellant. 
R Gopalakrishnan and P D. Menon, Advocates, for Respondent. 
G.R. > Appeal allowed. 
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[SUPREME CounT.] 


BP Sınha, C J., P.B Gajendragadkar, Mohmedalli v. The Union 
KN Wanchoo, KC. Das Gupta and of India 
J C Shah, FF Petition No. 56 of 1962 


oth November, 1962 


Employees! Provident Funds Act (XIX of 1952) and the scheme framed thereunder— 
Article 14 of the Constituteon—Power of delegation 


If, on a review of all the facts and circumstances and of the relevant provisions 
of the statute, the Court is in a position to say that the Legislature had clearly indi- 
cated the underlying principle of the legislation and laid down criteria and proper 
standasds but had left the application of those principles and standards to individual 
cases in the hands of the executive it cannot be said that there was excessive dele~ 
gation of powers by the Legislature On the other hand, 1f a review of all those 
facts and circumstances and the provisions of the statute, including the Preamble, 
leaves the Court guessing as to the principles and standards, then the delegate has 
becn entrusted not with the mere function of applying the law to individual Cases, 

"but with a substantial portion of legislative power itself Applying those principles 
which ate now well established by quite a number of decisions of this Court, can 
it be said in the instant case that the Legislature had not indicated clearly the 
principles underlying the legislation and the standards to be apphed? In our 
‘opinion, the answer must be an emphatic ‘‘ No”. 

. . Itas equally clear that all hotels and restaurants come within the scope of the 
notification 1mpugned 1n this case. Hence, there 1s absolutely no reason for com-, 
plaint that the petitioners’ establishment of that class has been chosen for hostile 
discrimination 

N C Chatterjee, Senor Advocate (S. K. Kapur and K. K. Jain, Advocates, 
with him), for Petitioners 

H N Sanyal, Additional Sohcitoi-General of India (M. S K Sastn and 
R. H Dhebar, Advocates, with him), for Respondents 





GR — Petition dismissed. 
[SUPREME Counr.] 
P.B. Gajendragadkar, A K Sarkar, e French Motor Car Co., Ltd. v. 
and K N. Wanchoo, FF The Workmen. 
13th November, 1962 CA. No. 391 of 1962 


Industrial Disputes Act (XIV of 1947), section 10—Wages and Scales of pay—Dearness 
allowance for clerical staff—Provident fund—Employees’ Provident Fund Act. 


We are therefore of opinion that the wage structure fixed by the tribunal so 
far as workshop employces are concerned cannot be upheld and must be set aside. 
In the circumstances the award with respect to the workshop employees is set 
aside and the matter remanded to the tribunal to fix proper wage scales in the light 
of the observation made by us 


Relying upon its decision in M/s. Lipton, Limited and another v. Ther Employees, 
(1959) S.C J 772 ` (1959) M.L J (Crl) 511° (1959) Supp. (2) S.C.R. 150, the Court 
held ın effect this decision means that ın case of employees of the class mentioned 
therein 1t may be possible to take into account even those concerns which are engaged 
in entirely different lines of business for the work of employees of this classis more or 
less similar 1n all concerns. We are 1n agreement with this view and the argument 
therefore urged on behalf of the appellant company cannot prevail so far as clerical 
and subordinate staff are concerned. 


The appeal therefore with respect to clerical staff and subordinate staff must 
fail except as to the modification pointed out above 


. We have already indicated that dearness allowance was revised by agreement 
in 1954 with respect to clerical staff, and the revision resulted in reduction. What 
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the tribunal has done 1s to set aside the agreement of 1954 and to bring back the 
system of dearness allowance prevailing before that agreement. In the circumstances 
we cannot see how the system now 1ntroduced by the tribunal which 1s also morein 
consonance with the pattern of dearness allowance prevailing 1n Bombay and which 
was ın forcein the appellant company itself before 1954 can be successfully chal- 
lenged We therefore reject the contention of the appellant 1n this behalf 


We therefore partly allow the appeal and set aside the order of the tribunal with 
respect to work shop employees and remand the case for fixing their wages in the 
light of the observations made by us 1n this judgment. We also set aside the order 
with respect to provident fund and reduce the contribution to 64 per centum. 
We also set aside the order as to adjustment which shall be carried out hereafter 1n 


the manner provided 1n this judgment. d 
C. K. Daphtary, Solicitor-General of India. (7. B. Dadachanji, O. C. Mathur and 
Rawnder Narain, Advocates of M/s. 7. B. Dadachan & Co.), for Appellant. ° 
R. 3. Mehta, Secretary, Engineering Mazdoor Sabha for Respondents. 
G.R. ———— j Appeal partly allowed; 
[SuPREME Counr.] 
P. B. Gajendragadkar, K. N. Wanchoo, Gajendra Narain Singh v. 
K. C. Das Gupta and J. C. Shah, FJ. Johrimal Prahlad Rai. 
13th November, 1962. C.A. No. 268 of 1960. 


x Cil Procedure Code (V of 1908), Order 21, Rule 50—Order 30, Rules 3, 5 and 8— 
cope. - 


'The plaintiffs did undoubtedly make an application for leave to execute the 
decree against Singh on the footing that he was a person other than a person referred 
to 1n clauses (5) and (c) of sub-rule (1) of rule 5o, Order 21, but that proceeding was 
plainly the result of an incorrect appreciation of the true position in law. On that 
account his right under Order 21, Rule 50 (1) (b) was not lost. ‘The plaintiffs were 
entitled to abandon the application for leave under sub-rule (2) and to execute the 
«decree under sub-rule (1). 


The record of the City Civil Court, Bombay , tendered before the District 
Judge clearly establishes that Singh who was served as a partner of the defendant 
firm filed an appearance under rule 6, Order 30 of the Code of Civil Procedure, and 
thereafter his application for withdrawal of appearance was rejected and the suit 
-was decreed against the firm. This decree against the firm was, by virtue of sub-rule 
(1), clause (b) of rule 50 of Order 21, liable to be executed against Singh. 


A. V. Viswanatha Sastri, Senior Advocate (Yogeshwar Prasadand Udai Pratap 
Singh, Advocates, with him), for Appellant. 


G. S. Pathak, Senior Advocate (Rameshwar Nath and S.N. Andley, Advocates 
of Mis. Rajinder Narain & Co., with him), for Respondents. 


G.R; eo Appeal dismissed. 
[Supreme COoURT.] Maulud Ahmad v. The State of 

S. J. Imam, K. Subba Rao and Uttar Pradesh. 
J R. Mudholkar, JF. Cr. À. No. 97 of 1961. 


13th November, 1962. 


Penal Gode (XLV of 1860), sections 218, 304-A, 201/109, 120-B—Sechon 26, Forest 
Act—Poliwce Act, sections 29 and 42, 44. 


An appeal ıs made for the reduction of the sentence on the ground that the Head 
Constable was only a tool 1n the hands of a superior officer who might have been‘ 
approached by Chauhan. There is nothing on the record to disclose that Chauhan 
approached any superior Officer ın the Police Department and that the appel- 
lant had manipulated the records on the dictation of such an officer. This is a pure 
surmise based upon an observation made by the learned Judge of the High Court 
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in the judgment. There is nothing improbable m Chauhan or some other person 
interested in him directly approaching the appellant and the appellant acting in the 
manner he did for consideration or otherwise. If a police officer manipulates the 
record such as police diary eic , 1t will be the end of honest criminal investigation in 
our country Such offences shall receive deterrent punishment. The punishment 
awarded errs more on the side of leniency than otherwise. 


S P. Sinha, Senior Advocate (Shaukat Hussain, Advocate with him), for 
Appellant 


G C. Mathur and G P. Lal, Advocates, for Respondent 





GR. ; — Appeal dismissed. 
[SUPREME CourRT ] : ] 
S'K Das, K Subba Rao and C Abdul Shukoor Saheb v. 
N Rajagopala Ayyangar, FF. Arg Pappa Rao 
14th November, %962 CQ A No. 164 of 1962 


Civil Procedure Gode (V of 1908), Order 21, Rules 58 to 63— Transfer of Property Act 
(IV of 1882), section 53. : 


We are therefore satisfied that the plaintiff was not a transferee ın good faith 
and that the transfer 1tself was a scheme by the transferor with: the knowledge and 
concurrence of the transferee to put the property out of the reach of the creditors 
The result therefore would be that the plaintiff's suit was liable to be dismissed for 
the reason that the defence plea invoking section 53 (1) of the Transfer of Property 
Act was made out 


K Bhmasankaram, Senior Advocate (F V Krishna Sarma and T Satyanarayana, 
Advocates, with him, for Appellant. 


A Ranganadham Chetty, Senior Advocate (A — Vedavalli, N. Rajeshwara Rao and 
A. V Rangam, Advocates with him), for Respondents. 


GR Appeal dismissed. 


[SUPREME Court. ] 


S. J. Imam, K. Subba Rao, - Haji T. J. Abdul Shakoor ve 
N. Rajagopala Ayyangar and Biai Kumar Kapur. 
F. R Mudholkar, FF. G.A. No. 176 of 1960. 


14th November, 1962. 
Cwil Procedure Gode (V of 1908), Order 23, Rule 3—Terms of compromise decree— 
Permission to raise point not argued sn the High Court. 


"The question as to whether the appellants are entitled to relief under clauses 3 to 
6 or whether they had lost their right to do so, 1s one which would have to be investi- 
gated on facts and cannot therefore be urged before us We do not, therefore, pro- 
pose to pronounce upon it either. It would, of course, be open to the appellants to 
agitate their rights in appropriate proceedings if they are so advised 
S K Javak, K P Bhat and B R. L. Iyengar, Advocates, for Appellants. 
S K Venkataranga Iyengar and R Gopalakrishnan, Advocates, fo. Respondents. 


GR Appeal dismissed. 


[SUPREME Counr]. 


S. 7. Imam, K Subba Rao and Bhoju Mandal v. Debnath Bhagat. 
F R Mudholkar, FF. C A. No. 204 of 1960. 
14th November, 1962. 


Deed—Construction—Mortgage or a sule deed—Tist. 
Practice—Absence of counsel—Disallowance of costs. 


It ıs therefore, obvious that this circumstance clinched the case 1n favour of the 
executants ‘The crucial circumstance in the present case, namely, that a smaller 
extent was sold for a higher amount 1n discharge of an earlier mortgage of a larger 
extent for a smaller amount was not present in that case. The said crucial Arcum- 
stances make the two cases entirely dissimilar and therefore the said judgment ofthis 
Court ıs not of any help in construing the document ın question. On a consideratiqn 
of the cumulative effect of the terms of the document in the context of the surrounding 
circumstances we hold that the document in question is not a mortgage but a sale 
with the condition of re-purchase The conclusion arrived at by the High Court is 
correct ‘The appeal fails and as the Advocate for respondent 1s not present in Court, 
it 1s dismissed without costs. 


Jagadish Chandra Sinha and R R. Biswas, Advocates, for Appellants. 
Bhawani Lal and P. C. Agarwala, Advocates, for Respondents Nos 1 to 16. 


G.R. ———— Appeal dism ssed. 
[SuPREME Counr.] 

S. K. Das, f L Kapur, A. K Sarkar, The Mysore State Electricity Board v. 

M. Hidayatullah and Raghubar Dayal, FF. The Bangalore Woollen, Cotton and 

15th November, 1962. Suk Mills, Ltd. 


C.As Nos. 629-632 of 1961. 


Electricity Supply Act (1948), section 76—Indtan Electricity Act, 1910-—Part B States 
(Laws) Act, 1951—Res judicata. 


By majority —Whuile we do not agree with the learned Attorney-General that 
these cases can be decided on the narrow ground of res judicata, we do think that 
a much larger question arises, and this question has two facets, namely, whether the 
alleged dispute about the revision of rates made by the State Government in 1956 
is a question which at all comes under the 1948 Act and 1f ıt does, do the textile mulls 
come within the category of “ other person ” occurring in section 76 (1) of that Act? 


These contentions urged on both sides would require careful consideration in a 
more appropriate case where a dispute arises under the 1948 Act. In view of our 
finding, however, that the dispute 1n the present case does not arise under the 1948 
Act, the question whether the rule of ejusdem generis apples or not 1n interpieting 
section 76 is purely academic. We do not propose to determine that academic 
question here. 


Learned counsel for the respondents drew our attention to section 51-A of the 
19IO Act. That section states that where the State Government engages in the 
business of supplying energy to the public, 1t shall have all the powers and obligations 
ofa licensee under the 1910 Act. There is a Proviso similar to the Proviso to section 
26 which excludes the State Government from the operation of some of the provisions 
ofthe Act. ‘This section is of no materiality for the consideration of the cases before 
us, for 1t was inserted in the 1910 Act in 1959. 


M. C. Seialvad, Attorney-General for India (T.  Rangaswami Ayyangar, 


B. R. L. Iyengar and P. D. Menon, Advocates, with him), for Appellants (in all the 
Appeals). 


A. V. Viswanatha Sastri, Senior Advocate (D. N. Mukherjee and B. N Ghosh, 
Advocates, with him), for Respondent No. 1 (in Civil Appeal No. 629 of 1961). 
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N. C. Chatterjee, Senior Advocate, (V. L. Narasimhamoorthy and S. S. Shukla, 
Advocates, with him), for Respondent No. 1 (in Civil Appeal No. 630 of 1961). 


V. L. Narasimhamoorthy and S. S. Shukla, Advocates, for Respondent No. 1 
(in C.As. Nos. 631-632 of 1961). 


G R. ————— Appeals allowed. 
[SUPREME CouRT ] 

B. P. Sinha, C.F., K. Subba Rao, The State of Punjab v: 

K. N. Wanchoo, F. C. Shah, and Joginder Singh. 

JN. Rajagopala Ayyangar, jJ. C.A. No. 388 of 1962. 


16th November, 1962. 


Punjab Educational Service (Provincialised Cadre), Class IIT, Rules, 1961—Arttcles 14 
and 16 (1) of the Constitution of India (1950). 


By majority —It now remains to consider a point which was raised that the 
State cannot constitute two services consisting of employees doing the same work but 
with different scale$ of pay or subject to different conditions of service and that the 
constitution of such services would be violative of Article 14. Underlying this sub- 
mission are two postulates : (1) equal work must receive equal pay, and (2) if there be 
equality in pay and work there have to be equal conditions of service. So far as the 
first proposition is concerned it has been definitely ruled out by this Court in Kishori 
Mohanlal v. Union of India, A.I.R. 1962 S.C. 1139. The second also, is in our 
opinion unsound. 

There could not be any dispute that the impugned rules which enable vacancies 
in the Selection Grade of the State Cadre to be filled in part by teachers belonging to 
the “ provincialised ” service by the device of the block system greatly improves their 
position. The claim in the memorandum accompanying the impugned rules Exhibit 
R-1 that the system has been framed so as to improve their conditions should, 
therefore, be considered to have some justification. 


The appeal is accordingly allowed and the order of the High Court striking down 
rule 2 (d) and (e) and rule 3 1n so far as 1t relates to promotions is set aside. 

C. K. Daphtary, Solicitor-General of India, L. D. Kaushal, Additional Advocate- 
General for the State of Punjab and N. S. Bindra, Scmior Advocate, (R. H. Dhebar, 
Advocate, with them), for Appellant. 

C. B. Agarwala, Senior Advocate, (A. N. Goyal, Advocate, with him), for Respon- 
dent. 


G.R. ————— Appeal allowed. 
[SUPREME Counr.] 

5S. K. Das, T. L. Kapur, Burmah-Shell Oil Storage and 

A. K. Sarkar, Distributing Co. of India, Ltd. Belgaum v. 

. M. Hidayatullah and The Belgaum Borough Municipality, Belgaum. 

Raghubar Dayal, FF. C.A. No. 431 of 1961. 


16th November, 1962. 


Bombay Muniipal Boroughs Act, 1925, amended by Bombay Act (XXXV of 1954) 
—Government of India Act, 1935, Seventh Schedule, Items 49 and 52—Meaning of word 
“Sale”, ** Consumption or use "—' Octroi.’ ` 


In our opinion, even without the word ‘Sale’ in the Boroughs Act the position 
was the same provided the goods were sold ın the local area to a consumer who bought 
_ them for the purpose of use or consumption or even for resale to others for the purpose 
of use or consumption by them in the area. It was only when the goods were re- 
exported out of the area that the tax could not legitimately be levied and in this 
case the Municipality has agreed to refund the amount of tax on goods re-exported 
without being used or consumed in the municipal area. In this view of the matter ıt 
was not necessary for the Municipality to follow the procedure for imposing taxes 
when the section was amended. The tax still remained the same. Its nature, 
incidence or rates were not altered. 
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In our opinion, the company was hable to pay octro: tax on goods brought into 
local area (a) to be consumed by itself or sold by it to consumers direct and (b) for 
sale to dealers who 1n their turn sold the goods to consumers within the municipal 
area irrespective of whether such consumers bought them for use 1n the area or out- 
sideit The company was, however, not hable to octro: 1n respect of goods which it 
brought into the local area and which were re-exported. But to enable the company 
to save itself from tax in that case 1t had to follow the procedure laid down by rules 
for refund of taxes 


M C. Setalvad, Attorney-General for India (D. JV. Mukherjee and B N. 
Ghosh, Advocates, with him), for Appellant. 


A V Viswanatha Sastri, Senior Advocate (R. Gopalakrishnan, Advocate, with him), 
for Respondent. 


G.R. ———— Appeal dismissed. 
[SUPREME CouRr.] j 

S. K. Das, F. L. Kapur, A. K. Sarkar, Raja V. V. Muvva Gopala 

M. Hidayatullah and Raghubar Dayal, 37. Kfishna Vachendra v. 
19th November, 1962. Rajah V. V. S K. Krishna Vachendra. 


C.As. Nos 116-125 of 1961. 
Madras Estates (Abolition and Conversion into Ryotwart) Act (XXVI of 1948)— 
Madras Impartible Estates Act, (II of 1904)—Government of India Act, 1935, Seventh 


Schedule, List IT, Items 9 and 21—Lnst Ill, Item 7—Meanings of words * allowance’ and 
* Maintenance ’. 


We therefore hold that the view expressed by the Courts below with respect to 
the nature of this allowance is correct. 


We are of opinion that the Act does not deal with the succession to 1mpartible 
estates. ‘Ihe Act acquires the 1mpartible estate which vests in the Government on 
the notified date. ‘The rights of the landholder in the estate cease on that date. The 
Act was enacted by the State Legislature by virtue of Jtem No. 9, List II, Seventh 
E: to the Government of India Act which reads: ‘‘ Compulsory acquisition 
of land. ” 

. . The Act is not ultra vires the State Legislature. 

The estate was impartible up to the moment it vested in the Government on the 
notified date whatever be the nature of the compensation payable, the distribution of 
the compensation between the persons who had an interest m the estate would be in 
accordance with the provisions of sub-section (2) of section 45 which defines “sharers” 
to be the principal landholder and his legitimate sons, grandsons and the_great- 
grandsons in the main line hving or in the womb on the notified date, including sons, 
grandsons and great-grandsons adopted before such date. The appellants do not 
come under any of the persons mentioned ın this clause and therefore they cannot get 
compensation as “ sharers. ” 
zo The result of our findings is that all the four appeals Nos. 116 to 119 of 1961, 
ail. 

We are therefore of opinion that the Special Tribunal had held rightly that the 
apportionment of the advance payment of compensation and the interim payment 
had been made in accordance with the provisions of the Act. 


M C. Setalvad, Attorney-General for India (R. Ganapathy Iyerand V. Sureshan, 
Advocates and G. Gopalakrishnan, Advocate of M/s. Gagrat & Co., with him), for 
Appellants (in G.As. Nos. 116-119 of 1961) and the Respondents (In C As. Nos. 120. 
to 125 of 1961). 

A V. Viswanatha Sastri, Senior Advocate, (Vedantachar: and T. V. R. Tatachan, 
Advocates, with him), for Respondents 1 to 5 (in C A. No 116 of 1961) and 
Respondent No 1 (1n C.As. Nos 117 to 119 of 1961) and Appellants (in C.As. Nos. 
120 to 125 of 1961). 


K. Bhimasankaram, Senior Advocate (P. D. Menon, Advocate, with him), for 
Respondent No. 2 (in C As. Nos. 117 to 119 of 1961). 


G.R. ————— Appeals dismissed. 
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[SUPREME CourT.] .. : 
B.P. Sinha, C.F. P.B. Gajendragadkar, M/s Khan Saheb M. Hassanjı & Sons 


K.N. Wanchoo, K.C. Das Gupta and v. The State of Madhya. 
JC Shah, 7j. Pradesh. 
197 November, 1962. C.A. No. 645 of 106r. 


Mines and Minerals (Regulation and Development) Act (XIII of 1945—Muneral 
Rules of 1913—Government of India Act, 1935—Article 31 of the Constitution. 


But simply because the draft amendment to the Mining Rules published for 
inviting objections from the public on 12th July, 1947 («ide Exhibit D-13) was not 
finalised would not afford any cause of action to the plaintiffs. They, with their 
eyes ®pen and after thoroughly discussing the matter between themselves and the 
Government, had entered into those terms of agreement. Those terms may be 
pore onerous than any other leases granted to other lessees, but that would not. 
vitiate the contract between them. 


There was a fgint attempt made on behalf of the appellants to put their objec- 
tions on a constitutional basis. It was contended that the terms imposed upon 
the appellant by the State would amount to deprivation of property without the 
authority of law. It 1s manifest that this ground of attack 1s wholly devoid of any 
force because the State has not deprived them of any property. What they have 
paid to the Government was realisable under the terms of the contract, which on 
the findings recorded above is not vitiated. Under the agreement which we hold to: 
be enforceable, the defendant may have struck a hard bargain but that cannot be 
brought under the prohibition of Article 31 (1) of the Constitution, even assuming 
that the Constitution applied to the transaction in question. > 


Hardayal Hardy, Advocate and S N. Andley and Rameshwar Nath, Advocates. 
of M/s. Rajinder Narain and Co., for Appellant. 


B. Sen, Senior Advocate, (I.N. Shroff, Advocate, with him), for Respondent. 


G R. ———— Appeal dismissed. 

[SUPREME CourtT.] 
S.J. Imam, K. Subba Rao and A.L.V.R.S.T. Veerappa 
JV. Rajagopala Ayyangar, Ff. Chettiar v. S. Michael & others 
19th November, 1962. C. As. Nos. 131-132 of 1960. 


Hindu Law—Marriage—Form—Presumption ‘Asura Form"—Onus—Manu Saminta.. 


As the Asura marriage does not comply with. the strict standards of Hindu Law 
it is not only termed as an unapproved marriage, but 1t has been consistently held: 
that whenever a question arises whether a marriage is a Brahma or Asura, the pre- 
sumption 1s that the marriage is a Brahma form and the burden is upon the person. 
who asserts the contrary to prove that the marriage was either an Asura or any 
other form. 


The expenditure incurred by the bridegroom's party was not and could not. 
have been the consideration for the Thevaram Zamundar giving his daughter in 
marriage. 


As we have pointed out under the Hindu Law whether a marriage was in: 
Brahma form or Asura form, the Court will presume even where the parties are 
Shudias that ıt was in the Brahma form. Further where it is proved that the 
marriage was performed in fact the Court will also presume that the necessary 
ceremonies have been performed (See Maujz Lal v. Ghandrabat:, L.R 381.A 122: 
21 MLJ 933 (PC)) This presumption has not been rebutted in this case 


In the case of Brahma marriage it takes the form of a gift while in the case of 
Asura marriage as price ıs paid by the bridegroom, it takes the form of a sale. As. 
‘we have held that in Bangaru Ammal’s marriage no consideration passed by the 
bridegroom to the bride’s father, the father must be held to have made a gift of the. 
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‘girl to the bridegfoom. To put in other words there was * Kanyadhan’ in Bangaru 
Ammal’s marriage. We therefore reject this contention. 


A.V. Viswanatha Sasin, Semor Advocate R. Ganapathy Iyer and K. Parasaran, 
Advocates and G Gopalakrishnan, Advocate of M/s. Gagrat and Co., with him), for 
Appellants. (In both the appeals). 


K. Bhimasankaran, Senior Advocate (Durgaba: Deshmukh, Advocate and 
A. Narayana Swam and R. Thiagarajan, Advocates with him), for Respondents 2 
to 4 (In C.A. No. 132 of 1960). 


R. Gopalakrishnan, Advocate, for Respondent No. 30 (In C.A. No. 132 of 1960). 


G.R. ———— Appeals allowed. 
[SUPREME Court. ] " 
B.P. Sinha, C.F. P.B. Gajendragadkar, H.H. Sudhindra Thirtha 
K.N. Wanchoo, K.C. Das Gupta and Swamiar v. The Commissioner 
J-C. Shah, FF. for Hindu Religióus and Charitable 
Endowments, Mysore. 

20th November, 1962. C.As. Nos. 551-560 of 1960. 


Madras Hindu Religwus Endowments Act (XIX of 1951) as amended by Act XXVII of 
1954— Validity of sections 52 (1) (f), 55, 76 (1) & (2), 80, 81 and 82— States Reorganisa- 


tion Act, 1956—Retrospectwe Legislation—Article 286 of the Constitution —Seventh Schedule, 
List III, Item 28 read with Item 47. 


The State Legislature has power to levy a fee under the Seventh Schedule, 
List III, Item 28 read with Item 47. The Legislature was, therefore, competent to 
levy a fee for rendering services in connection with the maintenance, supervision 
and control over the religious institutions and ıt was competent to levy the fee 
retrospectively. If the amounts received by the State have been expressly regarded 
as fee collected by the Commussioner under the provisions as amended and account 
has to be made on that footing between the Government and the Commissioner, 
challenge to the mres of section 82 (2) of the Act must fail. 


In our view the High Court was right in declaring sections 52 (1) (f£), 55,76 
(1) & (2), 80, 81 and 82 of the Act ntra wires. 


Purshottam Trikumdas, Senior. Advocate (R. Ganapathy Iyer, Advocate and 
G. Gopalakrıshnan, Advocate of Mjs. Gargrat and Co. with hım), for Appellants (ın 
Cıvıl Appeals Nos. 551 to 559 of 1961.) 


A V. Viswanatha Sastri, Senior Advocate, (M S. K Sastri, Advocate with hım), 
for Appellant (In Cıvıl Appeal No. 560 of 1961) 


G. S. Pathak, Senior Advocate (B. R. L. Iyengar and P D Menon Advocates 
with hım) for Respondent No. 1 ın C A. No 551 of 1961 and Respondents in 
C. A. Nos. 552 to 559 of 1961 


A. Ranganadham Cheity Senior Advocate (A.V. Rangam, Advocate with him), 
for Respondents (In G.A. No. 560 of 1961). 





G.R. — Appeals dismissed 

[SUPREME Coumr.] 
S.J. Imam, K. Subba Rao, N. Rajagopala Birichh Bhuian v. The 
Ayyanagar and VR, Mudholkar, JJ- State of Bihar. 
20th November, 1962. Cr. A. No. 224 of 1960. 


Criminal Procedure Code (V of 1898), amended by Act (XXV of 1955), sections 
299 to 239 and 537—Scope. 


As we have noted already, before sub-section (b) was added to section 537 
of the Criminal Procedure Code there was a conflict of view on the question whether 
such a misjoinder was only an irregularity which could be cured under that section,” 
or an illegality which made it void. The amendment steered clear of that conflict 
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and expressly included the misjoinder of charges in the errors and irregularities 
which could be cured thereunder. To summarise : a charge is a precise formula- 
tion of a specific accusation made against a person of an offence alleged to have 
been committed by him. Sections 234 to 239, Criminal Procedure Code permit the 
joinder of such charges under specified conditions for the purpose of a single trial. 
Such a Joinder may be of charges in respect of different offences committed by a 
single person or several persons. If the joinder of charges was contrary to the pro- 
visions of the Code it would be a misjoinder of charges. Section 537 prohibits 
the revisional or the appellate Court from setting aside a finding, sentences or order 
passed by a Court of competent jurisdiction on the ground of such a misjoinder 
unless ıt has occasioned a failure of justice. In this case there was a clear mis- 
joinder of charges against several persons. But the High Court held that there 
was no failure of justice and the appellants had their full say in the matter and they 
ewere not prejudiced in any way. We, therefore, hold that the High Court was 
right in not setting aside the convictions of the accused and the sentences passed 
against them. 


K.K. Sinha, Advocate, for Appellants. 
S.P. Varma and R.N. Sachthey, Advocates, for Respondent. 


G.R. ———— Appeal dismissed: 
[SuPREME Counr.] 

B.P. Sinha, C.F., P.B. Gajendragadkar, Biswambhar Sıngh (dead) and 

K.N. Wanchoo, K.C. Das Gupta, and after hım his L.R. 

J-C. Shah, FF. v. The State of Orissa, 

21st November, 1962. C.As. Nos. 112-113 of 1960, 


Orissa Estates Abolition (Amendment) Act (XVII of 1954)—Orissa Estates Abol- 
dion Act (I of 1952)—Articles 14, 31-A and 24 of the Constitution. 


Applying its earlier decision Thakur Amar Singh v. State of Rajasthan (1955) 2 
S.C R. 303 and Amarsarjt Singh v. State of Punjab, A.I.R. (1962) S.C. 1305, the Court 
held : We know only this much that at the relevant date, z.e., at the end of 1947, 
and on the eve of the integration of the State of Gangpur with the State of Orissa, the 
territories 1n question were not Sovereign States and had become part of the terri- 
tory of the Ruler of Gangpur. The Law does not know any tertium quid between a 
Sovereign State and a State which 1s partly Sovereign and partly not so. The erst- 
whilé Rulers of these territories were either Sovereigns in their own rights or had 
become subjects of the Ruler of Gangpur, and all indications are that the appellants 
had become subjects of the Ruler of Gangpur before the latter's territory merged 
with the State of Orissa.” 


** On the finding that the petitioners, or their ancestors, had ceased to be Sove- 
reign States, on the eve of the merger of the State of Gangpur with: the State of 
Orissa, the petitioners’ position would be that of intermediaries who held or owned 
** terest 1n land between the Raryat and the State," within the meaning of section 
2(h) of the Act, and the “Takol’”’ paid by them to the Ruler of Gangpur and later 
to the State of Orissa was land revenue within Explanation I read with Explanation III 
to section 2 (g) which defines “‘ estate." ‘There ıs, thus, no escape from the conclu- 
sion that their interest in their lands was liable to be acquired under the Act.” 


JN. C. Chatterjee, Senior Advocate, (M.S Mohanty, A. N. Sinha and B.P. 
Maheshwari, Advocates, with him), for Appellants. 


C.B. Agarwala, Senior Advocate (R. Gopalakrishnan S R.H. Dhebar, Advocates, 
for Respondents Nos. 1 and 2 (In C.A. No. 112 of 1960) and for Respondents 
(In C.A. No. 113 of 1960). 


G.R. Appeal dismissed. 


50 
[SUPREME Counr.] 


P.B. Gajendragadkar, A K. Sarkar, The Municipal Board, Pushkar 
K.N. Wanchoo, K C Das Gupta v. The State Transport Authority, 
and N. Rajagopala Ayyangar, FÍ. Rajasthan. 
21st November, 1962. C.A. No. 332 of 1962. 


Motor Vehicles Act (IV of 1939), section 76 and Rules thereunder—Article 142 of the 


Constitution. 


By Majority :—Our conclusion therefore ıs that the order fixing a new bus 
stand at Pushkar and discontinuing the old bus stand was in effect made not on 
4th December, 1959 but on 28th June, 1960 when the notification about the fixa- 
tion of a new bus stand was published. It 1s this order, made on 28th June, fobo, 
that was liable to revision and as the application for revision was made before that 
date in anticipation of the notification, the plea of limitation. raised on behalf of, 
the appellant was nightly rejected by the Regional Transport Authority. 


This appears to us to make it necessary that before makyxg any revisional 
order under section 64-A the State Transport Authority has to see that a person 
likely to be affected by that revisional order receives notice of the matter and 1s given 
a reasonable opportunity to be heard The requirement of this proviso was admit- 
tedly not complied with before the State Transport Authority made the order on 
6th January, 1961 1n the present case. If the High Court's attention had been drawn 
to this failure on the part of the State Transport Authority to comply with this 
statutory requirement, we have no doubt that the High Court would have felt 
compelled to quash the revisional order made. 


We are satisfied that in the circumstances of this case, we ought to exercise 
our powers under Article 142 of the Constitution and send the matter back to the 
revisional authority to be dealt with in accordance with law, because there is no 
doubt that by adopting this course full justice will be done between the parties. 


M C. Setalvad, Attorney-General for India, and N C. Chatterjee, Senior Advocate, 


L.L. Sharma, Advocate, and (M.K. Ramamurth:i, R.K. Garg, S.C. Agarwal and 
D.P. Singh, Advocates of M/s. Ramamurtht and Co. with them), for Appellant. 


P.D. Menon, Advocate, for Respondents Nos. 1 and 7. 


C K. Daphtary, Solicitor-General of India, (Rameshwar Nath, S.N. Andley and 
P.L. Vohra, Advocates of M/s. Rapnder. Narain and Co, with him), for Respondents 
Nos. 2 to 6 


G.R. ————— Appeal allowed. 
[SUPREME CounmT.] 
K. Subba Rao, and Banwarilal Jhanhjunwala. 
Raghubar Dayal, FJ. v. The Union of India. 
21st November, 1962. Cr. As. Nos. 113-114 and 190 of 1961. 


Criminal Procedure Code (V of 1898), sectzon 233—Distinct. offence—Sections 71, 
120-B, 420 read with 109 —Prevention of Corruption Act, section 5. 


We therefore hold that a single charge for the offence of cheating 1n the cir- 
cumstances of the case, does not contravene the provisions of section 233 of the Code 
of Criminal Procedure. 


This view also disposes of the other objection with respect to charge No. 2 it 
being that with respect to the cheating constituted by the obtaining of money on 
each bill, only that partner should have been charged for that offence who had 
actually signed that bill. Both the partners conspired to cheat the Government. 
The bills were as held by the High Court, presumably presented on behalf of the 
Firm and therefore both the partners would be responsible for the obtaining of the 
money on the presentation of each bill. The charge therefore does not suffer from, 
any defect on this account. 
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It has been held by this Court in Purushottam Das Dalma v The State of West 
Bengal, (1961) M.L J (Crl) 655: (1961) 2 S.C.J. 563. (1961) 2 ML.J (SC) 
137 : (1961) 2 An. WR. (S.C) 137; (1962) 2 S.C.R. ror, and L.N. Mukherjee v 
Ihe State of Madras, (1961) 2 S.C J. 600: (1961) 2 M.L J. (S.C.) (156 : (1961) 
2 An. W.R. (S.C.) 156 * (1961) M.L J. (Crl.) 670 (1962) 2 S CR 116 that a Court 
trying an accused for an offence of conspiracy is competent to try him for all offences 
commutted in pursuance of that conspiracy, irrespective of the fact that any or all 
the other offences were not committed within its territorial jurisdiction. The 
Special Judge, Poona, could try the appellants with respect to the offence of cheating 
and abetment thereof 1n connection with the supply of wood to places outside Kerala 
and for the obtaining of the price of that wood. The charge No. 2 as framed by 
theeSpecial Judge 1s correct. The order of the High Court restricting the charge 
to the obtaining of Rs. 1, 41, 309 only for the supply of 521 tons of wood is wrong. 


: J.C. Bhatt, Advocate and F B Dadachanj, O.C. Mathur and Ravinder Naram 
Advocates of M/s. F B. Dadachanj: and Co , for Appellants (In Cr. A. No. 113 of 1961), 
and Respondents Nos. 1 to 4 (In Cr. A. No. 190 of 1961). 


K.R. Chaudhurt, Advocate, for Appellant (In Cr. A. No. 114 of 1961) and Res- 
pondent No. 5 (In Cr. A. No. rgo of 1961) . 


H R. Khanna and  R.H. Dhebar, Advocates, for Respondents (In Cir. As. 
Nos. 113 and 114 of 1961), and Appellant (In Cr. A. No. 190 of 1961). 


GR. —— ——- Cr. As. Nos. 113-114 dismissed and 
Cr. A. No. 190 allowed. 


[SUPREME Covunr.] 


B.P. Sinha, C.F., P.B. Gajendragadkar, V.S. Menon v The 
K.N. Wanchoo, K.C. Das Gupta and Union of India. 
JC. Shah, FF. i 

22nd November, 1962. G.A. No. 83 of 1962. 


Constitution of India (1950) ——4rticle 19 and 311—Civil Services (Safeguarding of 
National Security) Rules, 1949—Competent authority—Section 241 of the Governement of 
India Act, 1935. 


Taking interest in political activities of the Communist party would not amount 
to taking part in subversive activities so long as the Communist party continued to 
be a recognised political organisation, which has not been banned. It cannot 
be asserted that simply talking with members of the Communist party or associating 
with such members would amount to engaging in subversive activities. Subversive 
activity, in order to bring the person within the purview of the rule, must amount 
to actively pursuing such activities as are calculated to subvert the government 
established by law. No such allegations appear to have been made against the 
appellant, 


But, in our opinion, the High Court was in error in holding that the decision 
of this Court in P. Balakotaiah v. The Union of India (1958) S.C.J. 451 ; ( 1958) I 
An. W.R. (S.C.) 162 3§(1958) 1 M.L.J.(S.C )162, (1958) S.C.R. 1052, governed the 
present case also. This Court held further that the charge drawn up against the 
railway servants concerned showed not only that they were Communists or Trade 
Unionists but that they were engaged in subversive activities, Hence, it could not 
be said that the orders terminating their services contravened Article 1g (1) (c) 
of the Constitution. It was also held by this Court that Article 311 of the Constitu- 
tion was not attracted to the case because that was not a case of dismissal or remo- 
val from service by way of punishment. It was also held in that case that the order 
terminating the services under rule 3 of the Security Rules stood on the same footing 
as an order of discharge under rule 148 of the Railway Establishment Code, and was 
therefore, outside the purview of Article 311 of the Constitution. It is not disputed 
that there is no provision in the Rules relating to Posts and Telegraphs Service 
, corresponding to rule 148 of the Railway Establishment Code. In the instant case, 
therefore, the premature termination of service before the age of superannuation 
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could be justified only by virtue of rule 3. As rule 3 had not been attracted to the 
appellant’s case for reasons given above, 1t follows that the premature termination. 
of the appellant's service would be tantamount to removal from service by way of 
penalty. In that view of the matter, the appellant certainly had a grievance which. 
he could ventilate under Article 226 of the Constitution, and on the findings arrived 
at by us on the main question he 1s entitled to the declaration that his service was 
not legally terminated in accordance with rule 3 of the Security Rules. The appeal 
is accordingly allowed with costs. 


R.V.S. Man, H.C. Mital and P. Kesava Pilla, Advocates, for Appellant 
C.K. Daphtary, Solicitor General of India (R.H. Dhebar Advocate, for P.D. Menon 


Advocate with him), for Respondents. " 
G.R. ————— Appeal allowed. 
[SuPREME Counr.] Ta 

B.P. Sinha C.J. P.B. Gajendragadkar, i Ramkishorelal v. Kamal- 

K.N. Wanchoo, K C. Das Gupta and : narayan. 
FC. Shah, jj. 

22nd November, 1962. C.A. No. 523 of 1960. 


Cıvıl Procedure Code (V of 1908), section 92—Effect of dedication. 


We are of opinion however that Mr. Bagchi's award can have no legal effect, 
in respect of the dedication already made. Once an absolute dedication of the 
property had been made in December, 1896 in favour of Shri Ramchandra Swamy 
Temple the former owners of the property had no legal authority to go behind that. 
dedication. 

We are therefore clearly of opinion that the validity and force of the dedication: 
made by the Panch Faisla has not 1n any way been affected by the Bagchi Award. 


Our conclusion therefore 1s that the High Court's decision that the plaintiff's. 
case of absolute dedication of Telibandha in favour of Shri Ramachandra Swamt has. 
not been established 1s not correct and the High Court's order based on that view that 
the plaintiff was not entitled to succeed, must be set aside In view of its decision. 
that absolute dedication had not been proved, the High Court did not consider ıt 
necessary to decide the several other issues which had been framed in the suit and. 
without deciding which the suit cannot be properly disposed of. 


C. K. Daphtary, Solicitor-General of India (B. R. L. Iyengar, B. R. G.K. Achar 
and K. L. Hath, Advocates with him), for Appellants. 

M. C. Setalvad, Attorney-General for India, (F. B. Dadachanp, O. C. Mathur and. 
Ravinder Narain, Advocates of M/s. J. B. Dadachang & Co. with him), for Res- 


pondent. 
G.R. —_—— Appeal allowed. 
[SupREME Counr]. 
S. F. Imam, K. Subba Rao, Gour Chandra Raut v. 
N. Rajagopala Ayyangar and’ The Public Prosecutor, Cuttack. 
F R. Mudholkar, FF. Cr A. No. 61 of 1962. 


23rd November, 1962. 
Penal Code (XLV of 1860), sections 500 and 501—Section 198-D and 342, Criminal’ 
Procedure Code (V of 1898)— Governor's authority to a Secretary to lodge a complaint. 


We are, therefore, unable to hold from the evidence of the Governor that he 1n. 
fact authorised even the Government to lodge a complaint. ‘The mere circumstance 
that the Government held consultation with the Governor before filing the complaint 
does not amount to authorisation of a Secretary by the Governor. It seems plain. 
that there are two restrictions placed upon the power of the Public Prosecutor to 
lodge a complaint with respect to defamation of a high dignitary such as the Governor. 
The first ıs that he must have been given a sanction to lodge such complaint and the 
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other is that the sanction should be accorded by a Secretary to the Government 
authorised by the Governor in this behalf. This means that the Governor has first: 
to consider for himself whether the alleged defamatory statement is of a kind of which 
he should take notice and seek to vindicate himself or whether the defamatory state- 
ment being of a trivial nature or having been made by an irresponsible person or for 
some other reason should be ignored This decision has to be taken by the Governor 
himself and as we read the section, we are unable to say that he can leave it to some 
other person or an authority like the Government to decide whether a complaint 
should be lodged or not. 


If such authorisation were good in law, the Secretary authorised can suo motu. 
sanction the making of a complaint, without reference to the Governor This may 
lead ™ the astounding result that even where a high dignitary wanted to ignore a 
defamatory statement because it is beneath notice or because it may lead to embarrass- 
ment to him the Secretary can set the law in motion and either make a mountain out 
of a mole hill or embarrass the Governor himself. Such a construction would defeat 
the very object which the Legislature had 1n view when 1t enacted the provision. We, 
therefore, reject thesargument of learned counsel and hold that the sanction given by 
the Secretary, Home Department was not duly authorised by the Governor. 


Santosh Chatterjee and Bry Bans Kishore for Appellants. 


D. R. Prem, Senior Advocate (P. D. Menon for R. H. Dhebar with him), for Res- 
pondent. 


GR. ———— Appeal allowed, 
[SUPREME CounT.] 
A. K. Sarkar, K. .N. Wanchoo M/s. Daluram Pannalal Modi v. 
and K. C. Das Gupta, FF. Ihe Assstant Commissioner of 
Sales Tax, etc. 
8th March, 1963. C.A. No. 870 of 1962. 


Madhya Pradesh General Sales Tax Act, 1958, sections 19, 30 and 39—Delegation of 
powers and duties under this Act. 


Section 19 (1) of the M. P. General Sales:Tax Act no doubt required 
that the Commissioner had to be satisfied that sales had escaped assessment 
before he could proceed to exercise his power to re-assess. It is true that 
without such satisfaction there could be no re-assessment. But we do not 
think that by this requirement the section imposed any duty on the Commissioner. 
The  Commiüsioner' satisfaction was necessary only if he wanted to 
exercise his power to re-assess and was really a condition or Imitation of the 
exercise of that power. Apart from the exercise of such power it had no 
purpose and no existence. Even if the requirement as to satisfaction was to be 
considered as a duty it wasaduty which had been created only as an adjunct to the 
exercise of the power, a duty which passed necessarily with the delegation of the 
power. That seems to us to be also commonsense, for when a power 1s delegated, 
1t 1s intended that the delegate would exercise it and therefore it must have been 
intended that he would perform all the conditions precedent'to the exercise of the 
power. 


The view that we have taken of this case was taken by the Judicial Committee 
of a similar statute ın the case of Mungont v. Attorney General, LR. ( 1960) A.C. 336, 
and that case was ctted with approval by this Court m Hazarat Syed Shah Mastara 
shid Alt Al Quadari v Commissioner of Wakfs, West Bengal, (1961) 3 S.C R. 759 : (1962) 
2 S.C.J. 587. AIR (1961) SC, 1095. í 


The duty of being satisfied, if at all, being inseparably connected with the power 
to re-assess and passing to a delegate along with ıt, was not a duty which could be 
independently delegated and was not, therefore, a duty the delegation of which 
could be made under section 30. We, therefore, think that the Assistant Com- 
missioner, as the delegate of the power to re-assess, duly exercised the power on his 
own satisfaction that sales had escaped assessment. 
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U. M. Tred, Senior Advocate (Ganpat Rai, Advocate with him), for Appellant, 


M. Adhikar, Advocate General, Madhya Pradesh and J. N. Shroff, Advocate 
with him, for Respondents. 


GR. —— Appeal dismissed. 
[SUPREME COURT] 
P. B. Gajendragadkar, Motipur Zamındary Co. (P.) Ltd. v. 
K. .N. Wanchoo and State of Bihar: 
K. C. Das Gupta, JJ. C.A. No 31 of 1961 and 349 of 1962. 


21st March, 1963. 

Industral Disputes Act (XIV of 1947), section 2 (])—2Definiton. of “ Indusey "— 
Article 43 of the Constetution—Item 14 of List II and 22 of Last III of the Seventh Schedule 
of the Constitution. 

Agricultural Operations carried on by the appellants (a Zamindary Company) 
constituted an Industry withm section 2 (j) of the Industrial Disputes Act and 
therefore an industrial dispute raised by the workmen of ‘the appellants was 
validly referred by the Bihar Government to an Industrial Tribunal for 
adjudication. 

The appellants were limited companies which had been formed inter ala for 
the express purpose of carrying on agricultura! trade or business. There was no 
difficulty ın holding that’ the said operations were organized by the appellants 
and carried on by them as a trade or business, as would be carried on by any trader 
or business man. 

When a company was formed for the purpose of carrying on an agricultural 
operation, it was carrying on trade or business and a plea raised by it that this 
organized trade or business did not fall within section 2 (7) simply and solely for 
the reason that ıt was an agricultural operation could not be sustained, 

M. C. Setalvad, Senior Advocate and WNaunit Lal, Advocate, with him for 
Appellants in C.A. No. 31 of 1961. 

S. P. Varma and P. K. Chatterjee, Advocates for Respondents 1n. C.A. No. 31 of 
1961.c 

Ganpat Rai, Adovcate for Appellants in C.A. No. 349 of 1962. 


D. Govardhan and M. K. Ramamurthy, Advocates for Respondents in C.A. 
"No. 349 of 1962. 


G.R. <= Appeals dismissed, 
Fagadisan and Srinwasan, FF. Narasimhalu & Company v. State of 
19th December, 1962. Madras. 


T.C. No. 199 of 1961. 


Madras General Sales Tax Act (IX of 1939)— Dealer selling goods at varyi au 
Jf excess price could be deemed to be sales tax collected by dealer. i DRE prices 


It cannot be said as a rule of law that 1n all cases where a dealer sells the same 
class of goods at varying prices it 1s proper to mfer that the difference 1n the prices 
represents an amount collected by the dealer by way of tax. The prices of a com- 
modity like cloth which is of different varieties fluctuate widely. Different prices 
may also be charged for different customers for several reasons like delay in payment 
eic , and the variation ın price may have a wide range. It cannot be said in such 
cases as an instance of law that the excess price charged 1s sales tax collected under 
disguise. 


C. S Ghandrasekara Sastre and C. Venkataranan, for Petitioner. 
The Government Pleader (A. Ahgiriswam:), for Respondent. 
R.M. 





Petition allowed. 
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[SUPREME Cowrr.] 


K. Subba Rao, Raghubar Dayal, Sardar Sardul Singh Caveeshar v. 
and 7. R. Mudholkar, FF. State of Maharashtra. 
18th March, 1963. Gr A. Nos. 82 & 83 of 1962 and 


Cr. A. Nos. 67, 136 and 172 of 1959. 


Criminal. Trial—Conspiracy—Grst of offence—Nature of evidence necessary to prove 
offence—Evidence Act (I of 1872), sections 10, 53 and 55—Article 20 (2) of the Consti- 
tution— Meaning of the same offence—Subsequent conduct of an accused. 


These appeals by Special Leave arise out of two judgments of the High Court 
of Bombay, one that of Vyas and Kotval, JJ , dated 31st, March, 1958, and the 
other that of Shah and Shelat, JJ, dated November 3, 1958, in what, for 
convenience of reference, may be described as the Empire Conspiracy Case. 


Before dealing with the individual cases, as some argument was made in rc- 
gard to the nature of the evidence that should be adduced to sustain the case of 
conspiracy, it will De convenient to make at this stage some observations there- 
on. 


The essence of conspiracy is, that there should be an agreement between persons 
to do one or other of the acts described in the section. The said agreement may be 
proved by direct evidence or may be inferred from acts and conduct of the parties. 
There is no difference between the mode of proof of the offence of conspiracy and 
that of any other offence * ıt can be established by direct evidence or by circum- 
stantial’ evidence. But section 10 of the Evidence Act introduces the doctrine of 
agency and if the conditions laid down therein are satisfied, the evidence of acts 
done by one is admissible against the co-conspirators. 


In short, the section can be analysed as follows: (1) There shall be a prima 
facie evidence affording a reasonable ground for a Court to believe that two 
or more persons are members of a conspiracy ; (2) if the said condition 1s fulfilled, 
anything said, done or written by any one of them 1n reference to their common 
intention will be evidence against the other , (3) anything said, done or written 
by him should have been said, done or written by him after the intention was 
formed by any one of them ; (4) 1t would also be relevant for the said purpose 
against another who entered the conspiracy whether it was said, done or written 
before he entered the conspiracy or after he left ıt, and (5) ıt can only be used 
against a co-conspirator and not in his favour. 


With this background let us now take the evidence against each of the appellants 
and the contentions raised for or against him. But it must be stated that it 3s not 
possible to separate each of the accused ın the matter of consideration of the evi- 
dence, for in a case of conspiracy necessarily there will be common evidence covering 
the acts of all the accused We may, therefore, 1n dealing with some of the accused, 
consider also the evidence that will be germane against the other accused. 


The previous case m which this accused (Caveeshar) was convicted was in 
regard to a conspiracy to commit criminal breach of trust ın respect of the funds of 
the Jupiter and that case was finally disposed of by this Court ın Sardul Singh Caveeshar 
v. State of Bombay, (1957) ML J. (Crl.) 739 (1957) S.C. ]. 780. 1958 S.C R. 161. 


Therein it was found that Caveeshar was a party to the conspiracy and also a 
party to the fraudulent transactions entered into by the Jupiter in his favour. The 
present case relates to a different conspiracy altogether. The conspiracy in question 
was to lift the funds of the Empire, though its object was to cover up the fraud 
committed in respect of the Jupiter. Threfore, it may be that the defalcations 
made in Jupiter may afford a motive for the new conspiracy, but the two offences 
are distinct ones. Some accused may be common to both of them, some of the 
facts proved to establish the Jupiter conspiracy may also have to be proved to 
support the motive for the second conspiracy. The question is whether that in 
itself would be sufficient to make the two conspiracies the one and the same offence. 
Learned counsel suggests that the question raised involves the interpretation of a 
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provision of the Constitution and therefore the appeal of this accused will have to 
be referred to a Bench consisting of not less than 5 Judges. Under Article 145 (3) 
of the Constitution only a case involving a substantial question of law as to the 
interpretation of the Constitution shall be heard by a Bench comprising not less 
than 5 Judges. This Court. held in State of Jammu & Kashmir v Thakur Ganga Singh, 
(1960) 1 M.L J. (S.C.) 67 (1960) M.L J. (Crl.) 180 - (1960) 1 An. W.R. (S.C.) 
67 : (1960) S.C.]. 231 : A.I.R. 1960 S C. 356, that a substantia) question of inter- 
pretation of a provision of the Constitution cannot arise when the law on the subject 
has been finally and effectively decided by this Court. ‘Two decisions of this Court 
have construed the provisions of Article 20 (2) of the Constitution in the context 
of the expression “same offence". In Leo Roy Frey v. The Superintendent, District 
Fail, Amritsar, (1958) M.L J. (Crl.) 289 : (1958) S.C.] 301: 1958 B.C.R. 822, 827 
this Court held that an offence under section 120-B, Penal Code, as not the 
same offence as that under the Sea Customs Act. This Court again considered 
the scope of the words “same offence " in The State of Bombay v S. L. Apte, (1961) 
1 M.L J. (S.G.) 210. (1961) 1 An. W.R. (S.C.) 210 (1961) M.L.J. (Crl.) 331: 
(1961) 1 S.G.J. 685 - (1961) 3 S.C.R. 107, 114. 


Dealing with the case of Damodar Swarup Seth and his subsequent conduct, 
the Court held under the Indian Evidence Act, unlike in England, evidence can 
be given both of general character and general disposition. Disposition means the 
inherent qualities of a person , reputation means the general credit of the person 
amongst the public. "There 1s a real distinction between reputation and disposition, 
A man may be reputed to be a good man, but 1n reality he may have a bad dis- 
position. The value of evidence as regards disposition of a person depends not 
only upon the witnesses! perspicacity but also on their opportunities to observe a 
person as well as the person's cleverness to hide his real traits. But a disposition 
of a man may be made up of many traits, some good and some bad, and only evi- 
dence in regard to a particular trait with which the witness 1s familiar would be 
ofsome use. 


But, in any case, the character evidence is a very weak evidence, ıt cannot 
outweigh the positive evidence in regard to the guilt of a person. It may be useful 
1n doubtful cases to tilt the balance in favour of the accused or 1t may also afford a 
background for appreciating his reactions in a given situation. It must give place 
to acceptable positive evidence. The opinion expressed by the witnesses does 
credit to the accused, but, in our view, 1n the face of the positive evidence we have 
already considered, 1t cannot turn the scale in his favour. 


N. N. Keswam, Advocate, for Appellant m Cr. A. No. 82 of 1962. 


K. L. Mira, Advocate-General, U P., C. B. Aggarwala, Senior Advocate, 
Supreme Court and Ganpat Ra, Advocate, with them for Appellant ın Cr. A. 
No. 83 of 1962. 


B. B. Tawakley, Senior Advocate and S. C. Majumdar, Advocate, with him for 
Appellant 1n Cr. A. No. 67 of 1959. 


S. C. Majumdar, Advocate, for Appellant in Cr. A. No. 136 of 1959. 
T. S. Venkataraman, Advocate, for Appellant in Cr. A. No. 172 of 1959. 


JV. S. Bindra, D. R, Prem, Senior Advocates and R.H. Dhebar, Advocate, with 
him for Respondent 1n all the appeals. 


G.R.' All appeals dismissed except sentences 
P l were reduced in Cr. A No. 82 of 
jo. ur n 1962 and Cr. A. No. 83 of 1962.. 
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Ananthanarayanan, axid Muthiah Chettiar v. 
Fagadisan, jJ. ; A C. Pillai. 
29rd January, 1963. Appeal Nos. 316, 317, 413 of 1959 and 


C.M. A. No. 74 of 1960. 


Practice—Subsequent events after nsietution of suit—How far can be taken anto considera- 
tion in the disposal of the sui. l 

The normal rule of law 1s that a suit devoid. of a cause of action, when laid 
may not acquire a cause of action during its pendency to sustain it. But ın order 
to avoid multiplicity of actions and render complete justice between the parties the 
Cour&can relax the rule It 1s a rule of equity modifying the rigour of the law and 
it ıs not uncommon for Courts taking note of events subsequent to the institution 
of a suit to sustain a suit instead of summarily dismissing ıt only to be follow.d by 
ahother suit. 

The Advocate-General(V K. Tiruvenkatachari), N C. Raghavachart and N S. Varada- 
chart for Appellants’ ın Appeals Nos. 316 and 317 of 1959 and for Respondent in 
Appeal No. 413 of 1959. : 

L.V. Knshnaswam: Ayyar, K. S. Ramamurt and T.R. Mant, for Respondent in 
Appeal No 316 of 1959. 

K. Shanmugham, V. Thyagarajan, R. Mohan and P.V Marthandam, for Respondents 
in Appeal No. 317 of 1959. 

K.S. Ghampakesa Ayyangar and K.C. Srimvasan, for Appellant in CMA No. 


44. of 1960. 
L.V. Knshnaswam Ayyar, for Respondent in C.M.A. No 74 of 1g60. 
R.M. ——— Appeal allowed, 
Ramachandra Iyer, G.F and Rajammal » Viswanatha Iyer. 
Ananthanarayanan, 7. S.A. No 971 of 1960. 


8th February, 1963. 


Madras Agriculturisis’ Relief Act (IV of 1938), section 4 (h)—Exemption under— 
Scope of— Debt due to a woman ’—Meaning of. 


Transfer of Property Act (IV of 1882) Section 60—Clog on rede phon of morigage— 
Long term—If a clog on redemption. i 


Section 4 of the Madras Agriculturists’ Relief Act 1938 excmpts from the opera- 
tion of the Act the debts and liabilities specified in that section That means that 
the class of debts covered by the section will not attract any of the provisions of the 
Act such as scaling down of debts under sections 8 and 9 or redemption of mortgage 
under section 9-A eic. The object of section 4 (4) 1s to protect women of slender 
means from the consequences of the drastic provisions of the Act. 


The expression ‘any debt or debts due to a woman on ist October, 1937? in 
section 4 (hk) of the Act should necessarily have a wider meaning, viz , not only dcbts 
which were payable on that date but also debts which became payable subsequcntly. 
The qualification to attract the exemption should exist on 1st October, 1937 and not 
that the debt should be one which is exigible on that date. 


It is now well settled that a long term stipulated for redemption of a mortgage 
eannot by itself amount to a clog on redemption, But if the circumstances attending 
the execution of a document show that the bargain as to the term was unfair as bet- 
Ween the parties 1t will bea clog. Each case has to be decided on its own circumstan- 
ces That the mortgagee did not challenge the transaction for a long time may be a 
Circumstance'in favour of up-holding the term, but that is nof conclusive and the 
Gourt may relieve the mortgagor against an oppressively long term 


T. S Kuppuswami Ayyar, for Appellant. . Res 2 
K. V. Srinivasa Ayyar, T. R. Venkataraman and K. Venkataraman, for Respondents. 


R.M., ——— Appeal dismissed 


88 


Ramachandra Iyer, G F. and Michel Vilvarayar v. 
Ananthanarayanan, J. Presding Officer, Labour Court, Madurai. 
roth January, 1963. + : W.A. Nos 127 and 128 of 1961. 


Industrial Disputes Act (XIV of 19477), section 2 (s)—‘Workmen’—Who are—Tesis— 
Tindal—If workmen. 

The questionlwhether a person 1s a ‘workman’ within the meaning of section 2 (s) 
of the Industrial Disputes Act and whether he falls within the scope of the ex- 
ception in sub-clause (1v) of the sub-section will be:a question for the Labour Court 
to decide by recording evidence on several related aspects. 


A Tindal is a headman of a gang of workers employed on board a ship. *Whe- 
ther he will fall withm the excepted category of workmen will depend on evidence 
as to the nature of his dutics, quantum of wages, etc But generally speaking hay- 
ing regard to the high degree of discretion and power vested in a Tindal, at least 
while on sea and in charge of his sailing vessel, it may be reasonable to hold that 
he exercises functions of a manageria] nature as Well as of a sup&rvisory capacity 

MS Venkatarama Iyer and V. Krishnan, for Appellant 


B. Lakminarayana Reddi, for Respondent. 





RM. Appeal allowed, 
Srinwasan, F. Sundaram Finance Private Ltd. v. 
16th January, 1963. Board of Revenue, Chepauk, Madras. 


W.P. No. 881 of 1960. 

Constitution of India, (1950), Article 226—Furisdiction of Court under—If can issue 
a weit of mandamus directing the Revenue Controlling Authority to state a case to the High 
Court. 

Stamp Act (11 of 1899), sechon 57—Revenue Controlling Authority—If could be 
compelled to refer a case to the High Court. 

The terms of section 57 of the Stamp Act are no doubt permissive. But the 
power conferred by the scction isin the nature of an obligation in a fit and proper 
case. Where there is a doubt as to the proper Article applicable to an mstru- 
ment and the duty leviable, ıt will be open to the High Court to issue a writ of man- 
damus directing the Revcnue Authority to refer a case to the High Court 


K S. Ghampakesa Ayyangar and KC Srinivasan, for Petitioner 
The Additional Governmcnt Pleader for Respondent. 


R M. oo ! Petition allowed 
Ramachandra Iyer, G F. and Kanniah Nadar v. Dhanalakshmi. 
Venkataraman, J. O.S A. Nos. 51 and 52 of 1961. 
oath January, 1963. L P.A. No 153 of 1959. 


Trade Marks Act (V of 1940)—4Action for infringement. of trade mark and passing- 
off —Disiimnchon. 


In a passing-off action, unlike m an action for infringement of a registered 
trade mark, no right of property is involved. While the Trade Marks Act previ- 
des for certain rights and protection of registered trade marks, a passing-off action 
has no statutory basis. It is based on the principle that no trader will be entitled 
to. use any mark or design on his goods in such a way which will have the effect of 
representing his goods as the goods of another. Hence it is the duty of the plaintiff 
in such an action to prove that, the public was familiar with his trade mark and 
that user of a similar mark by another will cause confusion 1n, the market as to 
their ownership. i : : 


i 
+ 


O. Radhakrisknan and W S. Venkataramanjulu, for Appellant. ^ ^ 
K.S. Ramarainam, for Respondents. r 


R.M. ^ Pup Appeals dismissded. 
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[Supreme Counr.] ; 
S K. Das, F. L. Kapur, Maharaja Shree Umaid Mills, Ltd. v. 


A. K. Sarkar, M. Hidayatullah and Union of India 
Raghubar Dayal, 77. G.A. No. 214 of 1956. 
27th November, 1962. C.A. No. 399 of 1960 


Central Excise and Salt Act, 1944— Indian Independence Act, 1947— Rajasthan Admims- 
ration. Ordinance (I of 1949) —Unmited Rajasthan Excise Duties Ordinance, 1949 (Ordinance 
-KXV of 1949)—Article 295 (1) (b) of the Constitution. 


In view of our conclusion that the agreement of 17th April, 1941 ıs not law, ıt 
as perhaps unnecessary to decide the further question as to whether section 3 of 
the Rajasthan Ordinance, 1949 (Ordinance I of 1949) continued it or whether 
section 30 of the Rajasthan Excise Duties Ordinance, 1949 repealed it. We may 
merely say that with regard to the effect of section 30, learned counsel for the appel- 
Jant relied on the principle that the presumption is that a subsequent enactment of a 
purely general character is not intended to interfere with an earlier special provi- 
sion for a particular case, unless it appears from a consideration of the general 
enactment that the intention of the Legislature was to establish a rule of universal 
application in which case the special provision must give way to the general (see 
paragraph 711, page 467 of Vol 36, Halsbury's Laws of England, Third Edition, 
and Williams v. Pritchard, 100 E.R. 862 and Eddington v. Borman, 100 ER 863) 


In our opinion there is nothing in Article 295 of the Constitution which expressly 
prohibits Parliament from enacting a law as to 1ncome-tax or excise duty 1n terri- 
tories which became Part B States, and which were formerly Indian States, and 
such a prohibition cannot be read into Article 295 by virtue of some contract 
that might have been made by the then Ruler of an Indian State with any person. 


As to the pleas based on Articles 19 and 31 of the Constitution, 1t is enough 
to say that on our findings the appellant had no enforceable right either against 
the State Government of Rajasthan or the Union Government on 26th January, 1950 
It is obvious, therefore, that the appellant cannot invoke to its aid either Article 19 
or Article 31 of the Constitution. As to the claim of refund which the appellant 
preferred against the State of Rajasthan, the appellant’s position 1s no better. If 
neither the United State of Rajasthan nor the Part B State of Rajasthan affirmed 
the agreement of 17th April, 1941, the appellant cannot enforce any right against 
respondent No 2 on the basis of that agreement. 


G. S. Pathak, Senior Advocate (Rameshwar Nath, S. N. Andley and P. L Vohra, 
Advocates of M/s. Rajinder Narain & Co, with him) for Appellants 


M. C. Setalvad, Attorney-General for India, (H N. Sanyal, Additional Solicitor- 
‘General of India and K JV. Rajagopal Sastre, Senior Advocate, R.N Sachthey, Advocate 
-with them), for Respondents m C.A. No. 214 of 1956 and Respondents Nos. 1 
3 and 4 in C A. No 399 of 1960. 


G. C Kashwal, Advocate-General for the State of Rajasthan and M. M Jwwar, 
Senior Advocate, S. K. Kapur, Kan Singh, S. Venkatakrishnan and K.K. Jan, Advocates, 
with them) for Respondent No. 2 1n C.A. No. 399 of 1960. 


G.R. : Appeals dismissed. 
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[SUPREME CounT.] 


S J. Imam, K. Subba Rao, ; State of West Bengal v. 
' N. Rajagopala Ayyangar and Hemant Kumar Bhattacharjee. 
F. R. Mudholkar, Ff. Cr. A. No. 207 of 1959. 


27th .November, 1962. 


West Bengal Criminal Law Amendment (Special Courts) Act, 1949—Section 120-B 
read with section 409, Penal Code (XLV of 1860)—Sectron 5 (2) of the Prevention of Corrup- 
ton Act (II of 1947)—4rücle 14 of the Constitutton—Ordinance (VIII of 1952) or the Act 
replacing wt (XII of 1952). 


The position that emerges therefore is that though the effect of the order of 
the High Court dated 4th April 1952, was to leave the proceedings against the agcused 
pending before the Chief Presidency Magistrate, so as to attract the ban enacted 
by section 12 of the Act, still by the decision of the High Court dated 19th December, 
1956 which ıs binding as between the parties, the Special Court had been held &5 
have Jurisdiction over the case, section 12 being held not to be ın the way. There 
is thus no escape from the position that effect has to be given tg this state of affairs 
and that the respondent can derive no advantage by canvassing before us the correct 
result of the order ofthe High Court dated 4th April, 1952 unhampered by the subse- 
quent decisions which are binding on him. We, therefore, reach the conclusion 
that the Special Court must be deemed to have Jurisdiction over the case, and that 
the learned Judges whose judgment 1s now under appeal were ın error ın reversing 
the order of the Special Judge. | 


We hope that with the decision of this Court, there will be an end to the objec- 
tions as to forum and the case will be proceeded with expeditiously by the Judge 
of the Special Court who we have held has jurisdiction to proceed with the matter. 


H. R. Khanna and R. N. Sachthey, Advocates for the Appellant. 
Respondent No. 1. in person, 


G.R. ——— Appeal allowed. 
[SUPREME CouRT.] 

S J. Imam, K. Subba Rao, Fateh Mohd. v. 

N. Rajagopala Ayyangar and Delhi Administration. 

j R. Mudholkar, JÍ. Cr. A. No. 121 of 1961. 


27th November, 1962. 


Foreigners Act (XX XI of 1946), section 14—Artacles 5 and 36 of the Constitution of India 
—Section 9 of the Indian Citizenship Act(LVII of 1955). 


Applying its decision in Union of India v. Ghaus Mohammad, (1962) 1 M.L.J. 
(S.C.) 73 . (1962) 1 An. W.R. (S.C.) 73 : (1962) M.L.J. (Crl) 84 : (1962) E 
S.C J. 119: (1962) I SCR 744, the Court held.—The burden is therefore upon 
the appellant to establish that he 1s a citizen of India ın the manner clarmed by him. 
and therefore he 1s not a foreigner. 


The learned Additional Sessions Judge as a Judge of fact considered the evi- 
dence ın the light of probabilities and the documentary evidence and rejected the 
same as unworthy of credence ‘The High Court in revision refused to interfere 
with that finding We do not see any permissible ground for interference with 
the findmg in an appeal under Article 136 of the Constitution. 


Nur-ud-din, Ahmed and Naunt Lal, Advocates, for Appellant. 


V D. Mahajan, Advocate and P. D. Menon, Advocate for R. N  Sachthey, 
Advocate, for Respondent. Big ue eo: 


GR Appeal dismissed 
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[SUPREME Court ] 


S. J Imam, N. Rajagopala Ayyangar and Nibaran Chandra Bag v. 
J- R. Mudholkar, FF. Mahendra Nath Ghughu. 
28th November, 1962. C As Nos. 105-106 of 1960. 


West Bengal Estates Acquisition Act (I of 1954), section 44—Artscle 227 of the 
Constetuteon—Power of the High Court to interfere—Section 144, Criminal. Procedure Code 
(V of 1898). 


Relying on its decision in Nagendra Bora v Commissioner, Hills Division, Assam, 
1958 S C.J. 798 - (1958) SCR. 1240, the Court held .—Even assuming that 
the Revenue Tribunal erred in their interpretation of the compromise, it could not 
be a gPound on which therr finding could be set aside under Article 227, 1n view of 
the fact that the compromise was but one-of the several 1tems of evidence on which 
the finding was based — If thus there was material the order could not be charac- 
terised as perverse to permit of interference We therefore, consider that there was. 
no justification to interfere with this concurrent finding of the Revenue Tribunal. 

In fact the ord&r of the Tribunal cannot normally be successfully 1mpugned 
unless the materials on which that order 1s based 1s placed before the appellate. 
authority It is therefore apparent that a record of the evidence would be as neces- 
sary as a reasoned order, for a statutory right of apeal to be of any real value. We 
therefore consider that it is implicit in. the provision granting an appeal from the 
order of the revenue officer that even if the rules do not so provide, he should so. 
conduct ıt that the right of appeal granted by the statute 1s not nullified In say- 
ing this we should not be understood to mean that he 1s bound to follow the procedure 
prescribed for civil Courts for the recording of evidence. Only he should maintain 
some record from which the Appellate Authority would be able to gather the 
materials which the officer had before him in arriving at the decision which 1s the 
subject of the appeal. 


The result ıs that C A No. 105 of 1960 fails and 1s dismissed While CA. 
No. 106 of 1960 succeeds and 1s allowed Asa result ofthe order passed in these two: 
appeals the revision under Article 227 preferred by the appellant to the High Court 
willstand dismissed 

N C. Chatterjee, Senior Advocate (D. N. Mukherjee, Advocate, with him), for 
Appellant (in C A. No 105 of 1960) and Respondent (in. C.A. No. 106 of 1960). 


K B Bagch Advocate and S. N M: ukherjee, Advocate for Sukumar Ghose, Advocate, 
for Respondent (1n C.A. No. 105 of 1960) and Appellant (In C A. No. 106 of 1960 ) 


G.R. — — —— C.A. No 105 of 1960 dismissed and’ 
C.A. No. 106 of 1960 alle wed. 


[SUPREME CouRT ] 


S. K Das, J. L Kapur, A. K. Sarkar, Cıty of Nagpur Corporation, 
M. Hidayatullah and Raghubar Dayal, JJ. Nagpur » John Servage Philhp. 
29th November, 1962. C A. No. 508 of 1960. 


City of Nagpur Corporation Act, 1948, sechon 58 (s) —Powers of the Corporation— 
Article 136 of the Constitution. 


There is no doubt that if what a Corporation proposes to do is what ıt hadi 
been authorised by its incorporating statute to do, it ıs not the business of a 
Court to interfere with the mode in which the Corporation decides to act : See 
Mayor, etc., of Westminster v. London and North Western Railway Company, L R. (1905), 
A.G. 426. If, therefore, the appellant Corporation had power under its incor- 
porating statute, the City of Nagpur Corporation Act, 1948, to send delegates 
to the Congress at Harrogate, it would appear prima facie that the Writ was 
erroneously issued by the High Court. 

It was said that the question raised in this appeal had become academic since 
the Congress was long over. It may be stated that the Congress was held from 
27th April, to Ist May, 1959 and the writ was issued by the High Court on 23rd 
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April, 1959. It is suggested that ıt 1s not, therefore, a fit case for decision in an 
appeal under Article 136 of the Constitution. We are not at all impressed by 
this contention It seems to us that ıt is a matter of the utmost importance for 
the appellant Corporation to know its rights under its incorporating statute. It 
wil have to guide itself according to our decision in future when a similar point 
arises again If we do not decide the point. raised now, then on every subsequent 
occasion the Corporation would be bound by the judgment of the High Court 
under appeal and by the time the matter 1s brought up here the same argument 
that the question has become academic. can always be raised to defeat the point. 
"We think that the point raised by the appellant Corporation as to 1ts powers under 
the statute and how far Courts can review the exercise of its power by the appellant 
‘Corporation 1s of great importance and must be decided ın this appeal. ø 


á We allow the appeal In view of the Order of 19th October, 1959, the 
appellant will pay the costs of the respondent Phillip. 


S. T. Desa, Senior Advocate (F B Dadachann, O C Mathur and Bionda 
Naram, Advocates of M/s 7. B. Dadachany & Co with him), for Appellant. 


W. S. Barlingay, Senior Advocate, (R. Mahalıngıar and Ganpat Raı, Advocates, 
-with him), for Respondent No 1. 


M. S. K. Sastrı and R. N. Sachthey, Advocates for Respondent No. 2 


G.R. —— Appeal allowed. 
[SUPREME Counr.] 

S. J. Imam, K. Subba Rao, Dr. Vimla v 

N. Rajagopala Ayyangar and 7 R. Mudholkar, FF Delhi Administration. 

29th .November, 1962. Cr A No. 218 of 1960. 


Penal Code (XLV of 1860), sechons 120-B, 419, 467 and 468—Defimtion of “‘ False 


document ", ‘‘ Forgery’, ** Defraud ”. 


The expression “‘ defraud " involves two elements, namely, deceit and injury 
to the person deceived. Injury is something other than economic loss that ıs, 
deprivation of property, whether movable or immovable, or of money, and ıt 
will include any harm whatever caused to any person in body, mind, reputation or 
such others In short, it is non-economic or non-pecuniary loss A benefit or 
advantage to the deceiver will almost always cause loss or detriment to the deceived 
Even 1n those rare cases where there 1s a benefit or advantage to the deceiver, but 
no corresponding loss to the deceived, the second condition 1s satisfied. 


The fact that Dr Vimla said that the owner of the car who sold ıt to her sugges- 
ted that the taking of the sale of the car in the name of Nalini would be useful for 
income-tax purposes 1s not of any relevance 1n the present case, for one reason the 
said owner did not say soin his evidence and for the other, 1t was not indicated 
in the charge or in the evidence. In the charge framed, she was alleged 
to have defrauded the insurance company and the only evidence given was that 
af it was disclosed that Nalini was a minor, the msurance company might not have 
paid the money. But as we have pointed out earlier, the entire transaction was 
that of Dr. Vimla and it was only put through ın the name of her minor daughter 
for reasons best known to herself. On the evidence as disclosed, neither was she 
benefited nor the insurance company incurred loss in any sense of the term. 


H. L. Anand, (Advocate of M/s. Anand Das Gupta and Sagar) and K. Baldev Metha, 
Advocates for Appellant. 


V. D Mahajan and P. D. Menon, Advocates for Respondent. 
G.R. Order accordingly. 
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[SUPREME Counr.] 


B. P. Sinha, C.F., P. B. Gajendragadkar, Pfizer (P.), Ltd. Bombay v. 
K. N. Wanchoo, K. C. Das Gupta, and F. C. Shah, FF. Ther Workmen and ace versa. 
30th November, 1962. C As. Nos. 625-626 of 1962. 


Industrial Disputes Act (XIV of 1947), sect:ons 10 (1) (d) and 12 (5)— The Industrial 
Employment (Standing Orders) Act (XX of 1946)—Holidays under the Negotrable Instru- 
ments Aci—Refixation of the Hours of Work. 


In dealing with the question of paid holidays, it may be relevant to remember 
that the holidays declared under the Negotiable Instruments Act are usually 
applicable to Government institutions only and they have certain financial and 
statutory umplications envisaged by the Act itself. The commercial establishments 
and factories do not usually adopt these holidays and so, ıt would not be 
reasonable to insist that the appellant 1s bound to grant holidays as sanctioned by 
the Negotiable Instruments Act Besides, 1t 1s now generally accepted that there 
are too many public holidays ın our country and that when the need for industrial 
production 1s urgent and paramount, 1t may be advisable to reduce the number of 
such holidays ın industrial concerns. In dealing with the present appeals, the need 
for more production which has weighed in our minds 1n considering the question of 
3 shifts, cannot be 1gnored It 1s true that the Maharastra Government seems to 
have adopted a very liberal policy ın the matter of public holidays In 1961, for 
instance, the said Government had declared 28 public holidays out of which 3 
happened to fall on Sundays It may be noticed that other State Governments. 
have shown a tendency to reduce these holidays U P., for instance, has 18 public 
holidays, Andhra Pradesh had 17, Mysore 15 and Madras 14 ın 1961 According 
to the Government of India, the number of public holidays 1s generally limited to 
16 It 15 obvious that this question does not admit of a categorical answer one 
way or the other It has to be decided on an ad hoc bass, bearing m mind all 
the relevant facts Having considered all the relevant facts in the present case, 
we are disposed to think that the number of public holidays which are granted by 
the appellant to the respondents should be reduced from those sanctioned under 
the Negotiable Instruments Act to 16 every year. 


M C Setalvad, Attorney-General for India, and C. K. Daphtary, Solicitor- 
General of India (F.B Dadachann, O. C Mathur and Ravinder Narain, Advocates of 
M/s J. B. Dadachanp & Go., with them), for Appellant in G A No. 625 of 1962) 
and Respondent No. 1 (1n GA. No 626 of 1962). 


K. T. Sule, Madan, G Phadms and Janardan Sharma, Advocates, for Respondent. 
(in CA No 625 of 1962) and Appellant (ın G.A. No. 626 of 1962). 


G R. ——— — Appeals allowed. 
[SUPREME Counmr.] 

S J Imam, K Subba Rao, Rajagopala Ayyangar and Venkata Reddy v. 

F. R. Mudholkar, F}. Pethi Reddy. 

30th November, 1962. CA No. 199 of 1960: 


Provincial Insolvency Act (V of 1920) as amended by Act, XXV of 1948—Sections 97, 
105, 151 and 152, Cul Procedure Code (V of 1908). 


Our conclusion, therefore, ıs that ın this case the sale made by the Official! 
Receiver during the insolvency of the appellant's father was the subject of a final 
decision by a competent Court masmuch as that Court decided that the sale was 
of no avail to the purchaser as the Official Receiver had no power to make that sale 
Nothing more was required to be established by the appellants before being enti- 
tled to the protection of the first Proviso to section 28-A of the Provincial Insolvency 
Act Since they have established what was required to be established by them, 
they are entitled to a final decree and the High Court was in error m dismissing 
their application in that behalf. In the result we allow the appeal, set aside the 
judgment and decree of the High Court and restore that of the trial Court as affirmed 
-in appeal by the learned Subordinate Judge. Costs in this Court and ın the High 


Court will be borne by the present respondent. The remaining costs will be borne 
as ordered by the first appellate Court. 


R. Ganpathy Iyer, and R  Thtagarajan, Advocates and G. Gopalakrishnan, 
Advocate of M/s Gagrat G Co, for Appellants. 


V. S. Prashar, A. S. Chaturvedi and K. R. Chaudhuri, Advocates, for Respondent 


GR. ———— Appeal allowed. 
[SUPREME Court ] 
S. J. Imam, K. Subba Rao, N. Rajagopala Ayyangar Ram Sagar Pandit v. 
and f R. Mudholkar, FJ. State of Bihar. 
4th December, 1962 Cr A. No. 46 of 1961. 
Prevention of Corruption Act (II of 1947), sections 5 and 6—Section 161, Penal Code 
(XLV of 1860)—Sectrons 197 and 225, Criminal Procedure Code (V of 1898). e 


The charge as framed clearly stated that the appellant habitually accepted 
gratification other than legal remuneration and obtained pecuniary advantage 
by corrupt and illegal means ‘The charge contains allegations makmg out an 
offence under section 5 (1) of the Prevention of Corruption Act. The charge no 
‘doubt should have contained better particulars so as to enable the appellant to prove 
his case but the accused never complained that the charge did not contain the 
necessary particulars. The record discloses that the accused understood the case 
against him and adduced all the evidence which he wanted to place before the 
Court Section 225 of the Criminal Procedure Code says “that no error in stating 
either the offence or the particulars required to be stated in the charge, and no omis- 
sion to state the offence or those particulars, shall be regarded at any stage of the 
case as material, unless the accused was in fact misled by such error or omission, 
and it has occasioned a failure of justice". 


N C. Chatterjee, Senior Advocate (R. K. Garg, D P. Singh, S C. Agarwal and 
M. K Ramamurthi, Advocates of M/s Ramamurthi & Co. with him), for Appellant. 


S; P. Varma, Advocate, for Respondent. 


G R. ————— Appeal dismissed, 
[SUPREME COURT | 

B P Sinha, C 7, P D Gajendragadkar, Akadası Padhan v. 

K N Wanchoo, K C Das Gupta and State of Orissa. 

j C Shah, FF Writ Petition. No. 73 of 1962. 


5th December, 1962 


Orissa Tendu Leaves (Control of Trade) Act (XXVIII of 1961)—Articles 14 and 19 
of the Constitutzon—Creation of a Monopoly 


We wish to make it clear that we uphold the validity of section 3 of Orissa Act 
XXVIII of 1961 because we are satisfied that clauses (6) and (c) of the said section 
have been added merely for clarification and are not tended to and do not 
include any forms of agency which would have been outside the provision of section 
3 1f the said two clauses had not been enacted If section 3 1s valid, then section 8 
which authorises the appomtment of agents must also be held to be valid 


In our opinion, if the State Government intends that for carrying on the State 
monopoly authorised by the Act agents must be appointed, 1t must take care to 
appoint agents on such terms and conditions as would justify the conclusion that 
the relationship between them and the State Government 1s that of agent and 
principal , and if such a result 1s intended to be achieved, it 1s necessary that the 
principal terms and conditions of the agency agreement must be prescribed by the 
Rules Then ıt would be open to the citizens to examine the said terms and 
conditions and challenge their validity if they contravene any provisions of the 
Constitution, or are inconsistent with the provisions of the Act itself. Therefore, we 
are satisfied that the petitioner 1s entitled to contend that rule 7 (5) 1s bad in that 
it leaves 1t to the sweet will and pleasure of the officer concerned to fix any terms 
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and conditions on an ad hoc basis, that is beyond the competence of the State Govern- 
ment and such terms and conditions must be prescribed by the Rules made under 
section 18 of the Act. 


Cases of del credere agents are not unknown to commercial law. But we must 
not forget that we are dealing with agency which is permissible under Article 19 
(6) (1), and as we have already observed, agency which can be legitimately allowed 
under Article 19 (6) (1i) 1s agency ın the strict and narrow sense of the term , at 
includes only agents who can be said to carry on the monopoly at every stage on 
behalf of the State for 1ts benefit and not for their own benefit at all. All that such 
agents would be entitled to, would be remuneration for their work as agents That 
being so, the exended meaning of the word * agent" ın a commercial sense on 
which the learned Attorney-General relies ıs wholly inapplicable in the context 
of Article 19 (6) (u) Therefore, we must hold that the agreement which has been 
produced before us 1s invalid inasmuch as it 1s wholly inconsistent with the require- 
ments of section 3 (1) (e). 


G S. Pathak, Senior Advocate (C. P. Lal, Advocate, with him), for Petitioner. 


M C. Setalvad, Attorney-General for India, Dinabandhu Sahu, Advocate-General 
for the State of Orissa and C. B. Agarwala, Senior Advocate (R. H Dheber and 
R. N. Sachihey, Advocates with them), for Respondent No. 1. 


GR. ———— Petition partly allowed. 
[SUPREME COURT ] 

S. J. Imam, K Subba Rao, N. Rajagopala Ayyangar M. Narayanan Nambiar v. 

and f R. Mudholkar, 77. State of Kerala. 

5th December, 1962. Cr. A. No 155 of 1951. 


Prevention of Corruption Act, (II of 1947), section 5—Section 161 of the Penal Code 
(XLV of 1860)—Principles of Natural justice. 


The appellant denied ın his affidavit filed before us that any direction was 
given by the Court before the judgment was reserved but the Public Prosecutor filed 
an affidavit to the effect that such a statement was made in the open court We 
have no reason to reject the report of the Registrar and the affidavits filed by the 
Public Prosecutor. Even so, the fact remains that the learned Judge acted upon 
a document filed by the respondent without giving an opportunity to the appellant 
to file objections or to contest its rehability . We think the principles of natural 
Justice require that no Conrt shall give a finding whether on fact or law and partı- 
cularly on facts without giving an opportunity to all the contesting parties. As 
that principle has been violated in this case, we have no option but to set aside the 
finding of the learned Judge on the question of the valuation of the trees on the plot 
assigned to the appellant’s brother-in-law. We, therefore, set aside this finding 
and request the High Court to submit a revised finding on the said question within 
two months from the receipt of the record. The respondent may file a further 
statement if he so chooses to explain or even to correct the valuation list already 
filed by 1t. Thereafter an opportunity will be given to the appellant to file his 
objections The objections filed by the appellant in this Court may also be consi- 
dered by the High Court. The High Court will submit the finding on the evidence 
already on record mcluding the said objections and statements. ‘The parties may 
file objections to the finding within two weeks from the date the said finding 1s 
1eceived. The appeal will be posted as early as possible after objections are filed or 
after the expiry of the time given for filing the objections. 


B. L. R. Iyengar and T. S. Venkataraman, Advocates, for Appellants. 
V. Narayana Menon and Sardar Bahadur, Advocates, for Respondent. 
G R. Order accordingly. 
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[SUPREME CouRT] 


S K. Das, F L Kapur, Banarsi Das v. 
A. K. Sarkar, M. Hidayatullah and Cane Commissioner, U.P. 
Raghubar Dayal, FF. C.A. No. 226 of 1960. 


6th December, 1962. 


United Provinces Sugar Factories Control Act, 1938 and the Rules thereundei —Articles 13 
and 14 of the Constiuton— Maxwell on the Interpretation of Statutes—Arbitration Act. 


By Majority —Applying its decisions in State of U P v. Manbodhan Lal Srwastava, 
(1958) M.L J. (Crl.) 85 (1958) SCJ 150- 1958 SCR. 533 and ın Bhikra v. 
Union of India, (1962) 2 S.C J 479 (1962) 2 S.CR 880: AIR 1962 S.C 113, 
the Court held .—“ No general rule can be laid down but the object of the sfitute 
must be looked at and even if the provision be worded ın a mandatory form, if 
its neglect would work serious general inconvenience or injustice to persons whg 
have no control over those entrusted with the duty and at the same time would not 
promote the main object of the Legislature, it 1s to be treated only as directory and 
the neglect of 1t though punishable would not affect the validity of the acts done. 
If the statute is found to be directory a penalty may be incurred for non-compliance 
but the act or thing done is regarded as good It is unnecessary to multiply 
these cases which are based upon the statement ın Maxwell which is quoted 
over and over again. 


In our opinion, the agreement was binding It may be pointed out that the 
arbitration clause ın the agreement was enforceable if agreed to even without the 
signature of the appellant as 1t is settled law that to constitute an arbitration agree- 
ment ın writing ıt 1s not necessary that it should be signed by the parties and at 1s 
sufficient if the terms are reduced to writing and the agreement of the parties thereto 
1s established See Jugal Kishore Rameshwardas v. Mrs. Goolbar Hormusp, (1956) S.C J. 
64 . (1955) 2 S.C R. 857. 


The normal mode 1s decision by the Cane Commissioner with a possibility of 
arbitration by the agreement of parties. It ıs most unlikely that the Cane Commis. 
sioner would decline to refer a dispute to arbitration where the parties agree that 
it should be so referred. Where the Cane Commussioner declines to make a refer- 
ence the question may arise whether he could not be compelled to do so and also 
whether his decision given against the wishes of the parties would be binding on the 
parties. But we cannot say that the rule offends Article 14 because the Cane Com- 
mussoner may himself decide a dispute which the parties wish to go to arbitration. 


In our opinion the agreement was a bindsng agreement and rule 23 (6) of 
the U.P. Sugar Factories Control Rules 1938 was not ultra vires the Provincial Govern- 
ment and the Rule as a whole does not offend Article 14 of the Constitution. 


M C. Setalvad, Attorney-General for India and Veda Vyasa, Senior Advocate 
(R. K. Garg, S. C. Agarwal, Shw Shastr: and K. K Fain, Advocates with them), for 
Appellant 


S T. Desa, Senior Advocate, and K. S. Hajela, Senior Advocate (C P. Lal, 
Advocate, with them), for Respondent No 1 


C. K Daphtary, Solicitor-General of India (Radhey Lal Agarwal and. P.C. Agarwala, 
Advocates, with him), for Respondent No. 2. 


G.R. Appeal dismissed. 
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[SUPREME Court]. 


B. P. Sinha, C. F Indian Oxygen, Ltd. v. 
P. B Gajendragadkar, The Workmen. 


K. N. Wanchoo, K. C Das Gupta CA. No. 528 of 1962. 
and j C. Shah, FF. 
6th December, 1962. 


Industrial Disputes Act (XIV of 1947)—-Wage-scales, and classification. 


The complaint ıs that the minimum awarded by the tribunal is more than the 
minimum demanded by the workmen It seems to us that this ıs due to a slip: 
and tke learned Counsel for the respondents conceded that the starting pay should 
be Rs 60 We therefore correct this mistake and fix the grade of masons at Rs. 60-4— 
100-5-110 It ıs clear therefore that there were three slips by the tribunal and 
there was only one mistake with respect to cyhnder weighers. That however 
does not mean that the tribunal did not bestow that attention to the matter before 
it which it was expegted todo The tribunal’s award appears to be on the whole a 
careful one and it cannot be thrown over-board because of these slips. We there- 
fore see no force 1n the contention of the appellant with respect to wage-scales and 
hold that the revised grades introduced by the tribunal are fair. 


Applying its decision in French Motor Car Co., Lid v Workmen, GA. No. 391 
of 1962 decided on 13th November, 1962, the Court held generally speaking the 
fixing of individual workmen 1n particular classified jobs can best be done by the 
management ın consultation with the union and ıt 1s only the disputed cases which 
may be referred, if necessary, to the tribunal. 


We therefore dismiss the appeal except with the modification with respect to: 
masons, 


M. C. Setalvad, Attorney-General for India and Purshottam Tnkamdas, Senior 
Advocate (7. B. Dadachanjz, O. C Mathur and Ravinder Narain, Advocates of M/s. 
J- B. Dadachanı & Co , with them), for Appellant 


C. L Dudha, Yatık Rehman and K. L. Hath, Advocates, for Respondents 
Nos. 1 and 2 


GR. — Appeal dismissed... 
[SUPREME Counr.] 

S. F Imam, K Subba Rao, Ramjı Mıssar v. 

N. Rajagopala Ayyangar and State of Bihar. 

Jj R Mudholkar, FF. Cr. A No 144 of 1962. 


6th December, 1962. 


Probation of Offenders Act (XX of 1958), sections 6 and 11—Construction—Sectrons 307 
324 and 326, Penal Code (XLV of 1860)— 7 he question of 21 years age at the tame of the 
judgment of the Trial Court or in appeal, considered—Section. 562, Criminal Procedure 
Code (V of 1898). 


We are therefore inclined to hold that the Courts mentioned 1n section 11 
of the Probation of Offenders Act be they trial Courts or exercising appellate or 
revisional jurisdiction are thereby empowered to exercise the jurisdiction conferred 
on Courts not only under sections 3 and 4, and the consequential provisions but. 
also under section 6. 


We therefore reject the submission made to us on behalf of the respondent: 
that an appellate Court has an unfettered discretion in dealing with a case which 
comes before ıt under section 11 and that its discretion and powers are not to be 
governed by the terms of section 6 (1). 


We shall now proceed to consider one question which was mooted before us 
in regard to the crucial date for reckoning the age where an appellate Court modifies 
the judgment of the trial Judge, when section 5 becomes applicable to á person 
only on the decision of an appellate or a revisional Court. Is the age of the offender 

M—NRC 
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ito be reckoned as at the date of the judgment of the trial judge, is it the date when 
the accused is, for the first time, in a position to claim the benefit of section, 6? We 
consider that on the terms of the section, on grounds of logic as well as on the theory 
that the order passed by an appellate Court 1s the correct order which the trial 
‘Court should'have passed, the crucial date must be that upon which the trial Court 
had to deal with the offender In this view as the offender was admittedly below 21 
-years of age at the time of the judgment of the Assistant Sessions Judge, section 6 
was not inapplicable to him even assuming he was above that age by the date of the 
‘order in appeal. 


The appeal is accordingly allowed 1n part, : e , in regard to the second appellant 

.and 1s remanded to the High Court to consider the proper order to be passed in 

Aus case by applyimg the provisions of section 6 of the Probation of Offenders Act, 
958. 


B. K. P. Sinha and A. G. Ratnaparkh:, Advocates, for Appellants. : 
S. P. Varma, Advocate and P. D. Menon, Advocate for R. N. Sachthey, Advocate 
ifor Respondent i 
G.R. —— — Appeal allowed in part. 
[SUPREME CounrT.] 
„S. J. Imam, K Subba Rao, Phool Chand Sharma v. 
N. Raagopala Ayyangar and Chandra Shanker Pathak. 
J. R. Mudholkar, jj. C A. No. 310 of 1960. 


7th December, 1962 
Constitution of India (1950), Article 136— Preliminary objection of Res Judicata. 


Applying its earlier decision in Daryao and others v The State of U P and others, 
41962) 2 M.L J. (S.C.) 16: (1962) 2 An W.R. (S.C) 16 (1962) 1 S C J. 702 > 
(1962) 1 S C.R. 574 and in Indian Aluminium Co , Ltd v Commissioner of Income-tax, 
West Bengal, 43 I.I R. 532 the Court upheld the preliminary objection that this 
-appeal was barred by res judicata because no attempt was made by the appellant 
to prefer any appeal against this judgment by either applying to that Court and 
obtaming a certificate of fitness or by moving this Court for the grant of Special 
Leave. The result 1s that there 15 now a decision of the High Court which has become 
final and binding on the parties. Learned Counsel for the respondent therefore 
-contends that without the correctness of the decision of the High Court being chal- 
lenged before us and the finality of that judgment impaired, the appellant 1s not 
‘entitled to bypass that decision and seek to practically obtain a reversal of ıt by 
.attacking the correctness of the decision of the Board of Revenue 


S. P. Sinha, Senior Advocate (F P. Goyal, Advocate with him), for Appellants. 
N. N. Keswant, Advocate, for Respondent No. 2. 


G.R. ESI Appeal dismissed. 
[SUPREME Court. | 

S. J. Imam, F L Kapur, Patna Improvement Trust v. 

K. Subba Rao, and r Shrimathi Lakshmı Devi. 

J R Mudholkar, Ff. C As. Nos 683-686 of 1962. 


7th December, 1962 


Bihar Town-Planning and Improvement Trust Act, 1951—Sectons 4, 6 and 50 of the 
Land Acquisition Act (I of 1894)—Article 14 of the Constitution 


By Majority—Section 50 (1) of the Land Acquisition Act relates to the employ- 
ment of the provisions of the Land Acquisition Act for the purpose of acquiring 
land at the costs of any fund managed or controlled by a local authority or any 
‘company ‘Therefore section 50 (1) would be equally avaiable for being put into 
force for the purpose of a Trust. This again shows that the intention of the Legisla- 
ture was not to exclude the functions of the Land Acquisition Act such as seetions 
-4, 6, 50, etc., ın the matter of acquisition of land for the purpose of a Trust. 
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The notification issued by the State Government is not therefore invalid and 
the High Court was ın error in holding it otherwise. 


We therefore allow these appeals set aside the judgment and order of the High 
Court and remit the case to the High Court to decide the question whether the 
order of the State Government 1s hit by Article 14 a point which was argued before 
the High Court but has not been decided The costs will abide the event. One 
hearing fee 1n this Court. 


Mahabtr Prasad, Advocate-General for the State of Bihar (M. K. Ramamurthi, 
D. P. Singh, S. C. Agarwala and R. K. Garg, Advocates of M/s. M. K. Ramamurthi 
& Co, wath him), for Appellant. 


* 
Basudeo Pd. Sushi Kumar Jha, jogeshwar Pd. and U. P. Singh, Advocates, for 
Respondent No. 1. 


e G.R. ————— Order accordingly . 
[SUPREME COURT. ] 

S. 3. Imam, K. Subba Rao, Ram Lochan Ahir v. 

N. Rajagopala Ayyangar and State of West Bengal. 

J. R. Mudholkar, FJ. Cr. A. No. 134 of 1961. 


10th December, 1962. 


Criminal trial—Maisdiwectons to the Jury. 


The contention urged before us by learned Counsel was that this photograph 
was not admissible under any section of the Indian Evidence Act. If learned Counsel 
is nght here, he could succeed in having this evidence rejected as inadmissible. 
We are, however, clearly of the opinion that it is admissible in evidence under 
section 9 of the Evidence Act. 


The trial was by Jury whose verdict was that the appellant was guilty of murder: 
As we stated earlier we are not now concerned with the correctness of the acquitta 
by the High Court of the appellant of the offence under section 364, Indian Penal 
Code or of the reasons on which that order was passed, we must, however, point 
out that there is no suggestion before us that save and except what we have discussed 
earlier there had been any musdirection by the Sessions Judge m his charge to the 
jury. There is therefore no scope for the argument that that verdict should be 
interfered with or the conviction based on ıt altered on hypothetical considerations 
not founded on any facts on record 


D. N Mukherjee, Advocate, for Appellant. 
P. K. Chakravartı and P. K. Bose, Advocates, for Respondent. 


GR EET Appeal dismissed. 
[SUPREME Counr.] 

S J. Imam, F. L. Kapur, Pearey Lal v. 

K. Subba Rao and Remeshwar Das. 

j R Mudholkar, 77. C. A. No. 338 of 1960. 


10th December, 1962 

Wrll—Construction—Meaning of word * Malk’. 

Relying upon its decision in Ram Gopal v. Nand Lal, (1950) S C. T. 575 - 1950 
S C.R. 766, 773 the Court held *' That the entire document should be considered 
in arriving at the mtention of the testator. No decision on the construction of a 
will can be of use 1n construing another document, unless all the 1mporant recitals 
are similar. A document will have to be construed on its own terms In the 
circumstances of the present document, we have come to the conclusion that under 
the will the gift over 1n favour of the son 1s only by way of defeasance. 


S. P. Varma, Advocate, for Appellant. 


Bishan Naran, Senior Advocate (A. D. Mathur, Advocate, with him), for 
Respondent. 


G.R. ————— Appeal dismissed. 
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[SUPREME Counr.] 


S J. Imam, J. L. Kapur, Rai Sahib Ramdayal Ghasirans Oil Mills 
K: Subba Rao and and Partnership Firm v. 
J. R. Mudholkar, FF. Labour Appellate Tribunal. 
10th December, 1962. C.A. No. 593 of 1960. 


Industrial Disputes Act (XIV of 1947), section 7—Amending Act (XLIII of 1953)— 
Jurisdiction of the Tribunals. 


We will, however, say a word about the ground upon which the Tribunal thought 
it fit to give the retrenched workers the benefit of the provisions of section 25-H. 
on the ground of social justice Wade though the powers of an Industrial Tribunal 
are while adjudicating upon industrial disputes, 1t cannot arrogate to itself powers. 
which the Legislature alone can confer or do something which the Legislature has. 
not permitted to be done. Section 25-H provides for re-employment of retrencheg: 
workmen ın certain circumstances in preference to newcomers But Act (XLIII of 
1953) which enacted this provision clearly provides in sub-section (2) of section 1 
thereof that “it shall be deemed to have come into force on tHe 24th of October, 
1953.” Clearly, therefore, the provisions of this section cannot apply to workmen 
who had been retrenched before this provision came into force. The Legislature 
did not intend the provisions to come into force before 24th October, 1953. When 
that ıs the mandate of the Legislature no Tribunal has jurisdiction on the basis 
of 1ts own conception of social justice to ignore it and apply the provisions or its 
underlying “‘ principle" toa dispute which arose before the provisions came into 
force 


For both these reasons, we allow the appeal and quash the award of the Indus- 
trial ‘Tribunal. There will be no order as to costs as the respondents have not put 
im an appearance. 

Bishan Naram, Semor Advocate (K. L. Mehta, Advocate, with him), for 
Appellant. 


No appearance for Respondents 


GR. ———— Appeal allowed. 
[SUPREME CourRT.] 
K. C. Das Gupta and Prithi Nath Singh v. Suray Ahir. 
Raghubar Dayal, FF. R.P. No. 26 of 1962. 
l0th December, 1962. C.A. No 533 of 1960. 


Bihar Land Reforms Act (XXX of 1950) as amended by Amendment Act (XVI of 1959) 
—Section 60 of the Transfer of Property Act (IV of 1882)—Order 34, Cuil Procedure Code 
(V of 1908). 

If the mortgage money due has been already paid by the mortgagor and has 
been accepted by the mortgagee 1n full discharge of the mortgage debt, no occasion 
for such accounting arises and therefore any suit to enforce the return of the mortgage 


deed and to get back the possession of the mortgaged property cannot be a suit for 
redemption 


There can be nothing for enforcing a mortgage when the money has been paid 
up and therefore the right to redeem ceases on payment of the mortgage money. 


We therefore hold that the mortgage was not subsisting on the date of vesting, 
it having come to an end on payment of the mortgage money 1n 1943, and that the 


respondents cannot get the advantage of section 6 (1) (c) of the Bihar Land Reforms 
Act. 


N. C Chatterjee, Senior Advocate, Udaya Pratap Singh and Ami Kumar, 
Advocates and (R K Garg, D P Singh, S. C. Agarwala and M K Ramamurth, 
Advocates of M/s Ramamurth & Co, with them), for Petitioners 


B. K. Saran, S K Mehta and K. L Mehta Advocates, for Respondents. 
G.R. ————— Petition dismissed... 


[SUPREME Counr.] 


P. B. Gajend agadkar, The Management of Wengar & Co v. 

K. N. Wanchoo, K C Das Gupta Their Workmen. 
and F. C Shah, FF. C. As. Nos. 609-610 of 1962. 

llik December, 1962. C. As Nos 622-623 of 1962. 


Industrial Disputes Act (XIV of 1947)—Bonus—Delh Shops and Establishments Act, 
1954—Dearness allowance—Payment of tps to warters—Graturty Scheme—Restrospective 
operation of the Award. 


It may be conceded that the observation of the Tribunal that there ıs functional 
integrahty between a restaurant and a wine shop and that the restaurants cannot 
exist@vithout wine shops, 1s not strictly accurate or correct But the test of functional 
integrahty or the test whether one unit can exist without the other, though important 
1n some cases, cannot be stressed 1n every case without having regard to the relevant 
facts of that case, and so, we are not prepared to accede to the argument that the 
absence of functional integrality and the fact that the two units can exist one without 
the other necessarily show that where they exist they are necessarily separate units 
and do not amount to one establishment It 1s hardly necessary to deal with this 
point elaborately because this Court had occasion to examine this problem in 
several decision in the past, vide D. C M Chemical Works v. Its Workmen, (1962) 1 
L.L J 388, and :ts earlier decisions 


Regarding Bonus applying its decision ın Tulsdas Khung v. Theor Workmen, 
(1962) 1 LL J. 435 at p. 441 the Court held * It is true that the employees claim 
additional bonus on this ground , but we are not satisfied that the difference made 
by a fresh calculation of the 1ncomé-tax according to the decision of this Court 
would justify any addition to the amount already awarded by the Tribunal by way 
of bonus for the respective years ın question. 


It ıs true that the amount of tips may vary and in that sense be uncertain. But 
if evidence adduced by the partes satisfactorily proves that each waiter would 
invariably receive a certain amount of tips in the minimum, it would not be unfair 
or unjust to take such a minimum amount into account in determining the quantum 
of dearness allowance at a flat rate Such an approach, we think would do no 
injustice to the employees’ claim for dearness allowance and would be fair to the 
employers as well 


As has been pointed out by this Court in Bharatkhand Textile Mfg Co, Ltd. v 
Textile Labour Association, Ahmadabad, (1960) 2 LL J. 21, there are two ways of 
looking at the problem of the burden imposed by the gratuity scheme. One s 
to capitalise the burden on actuarial basis and that would naturally show theore- 
tically that the burden would be very heavy , the other ıs to look at the scheme 
in its practical aspect and this would show that, speaking broadly, no more than 
3 to 4 per cent. of the employees retire every year It ıs desirable that in assessing’ 
the unpact of the gratuity scheme on the financial position. of the employer, this 
practical approach should be taken into account. Thus considered we see no 
reason to accept Mr. Pathak’s argument that the financial position of the employers 
would be unable to bear the practical burden which the gratuity scheme would 
impose on them, vide Sone Valley Portland Cement Co. v. Its Workmen and others, (1962) 1 
L.L.J. 218. 


Under section 17-A (4) of the Industrial Disputes Act, 1947 it 1s open to the 
Industrial Tribunal to name the date from which it should come into operation, 
and in cases where the Industrial Tribunal thinks that it is fair and just that its 
award should come into force from a date prior to the date of reference, 1t 1s autho- 
rised to issue such a direction. When such a direction 1s issued, ıt may be said appro- 
priately that the award takes effect retrospectively Apart from this technical 
aspect of the matter, 1f, in the circumstances of this case, the Tribunal held that 
the award should take effect not from the date of reference but from a later date 
which was Ist January, 1961, we see no reason why we should interfere with its 
direction. 
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The result is, the appeals preferred by the employers partially succeed inas- 
much as the provisions made by the award 1n respect of dearness allowance, gratuity , 
and future distribution of service charges have been modified. The appeals pre- 
ferred by the employees fail and are dismissed. There would be no order as to 
costs. 

G. S. Pathak and Veda Vyasa, Senior Advocates (B. Datta, Advocate and J. B. 
Dadachann, O. C. Mathur and Ravinder Narain, Advocates of M/s. J B. Dadachanjz 
& Co., with them), for Appellants (ın C.As. Nos. 609 and 610 of 1962) and 
Respondents (in G As. Nos. 622 and 623 of 1962). 


M. C. Setalvad, Attorney-General for India (Janardan Sharma, Advocate with 
him), for Respondent (in C.As. Nos 609 and 610 of 1962) and Appellang: (in 
C.As. Nos. 622 and 623 of 1962). 


G.R. —— Appeals by employers allowed ın part 
and appeals by employees dismissed* 


[SUPREME COURT ] 


S. K. Das, j. L. Kapur, Trustees of the Port of Madras v. 
A. K. Sarakr, M. Hidayatullah K. P. V. Sheik Mohammad Rowther & Co. 
and Raghubar Dayal, JJ. C.As. Nos. 187 to 191 of 1962. 


lith December, 1962. 


Madras Port Trust Act, 1905, sections 39, 40 and 42—Sectrons 148, 151, 152 and 
161 of the Contract Act (IX of 1872)—Carnage of Goods by Sea Act (XXVI of 1925) 


We have already discussed that the landing of the goods by the ship-owner 
on the quay and placing them in charge of the Board does not amount to delivering 
them to the consignee, even though it absolves the master of the ship from further 
responsibility for the loss or damage to the goods. 


We do not agree with the contention that the charges for labour rendered 
idle are in the nature of compensation or damages in respect of any loss, 1ncon- 
venience or expenses caused to the Board or its shore-labour in consequence of any 
default attributed to the master of the ship There 1s no question of damages. 
The labour has been engaged. It 1s paid for the time during which 1t remains 
idle, for no fault of its own. Charges for that are levied from the person who 
required that labour and ıs responsible for its remaining idle. Of course, if the 
idle time was due to the default of the labour, no such charges are required to be 
paid by the ship-owner. 

We are therefore of opinion that the impugned charges were rightly levied 
by Scale ‘ E’ on the master, owner or agent of the vessels and that the Board could 
insist on the steamer-agent requisitioning the shore-labour to express an undertaking 
in the form for requisitioning labour that he will pay the charges laid down in the 
Board’s scale of rates from time to time in respect of labour rendered idle or not 
properly utilised and also for working more than one hook simultaneously at a 
vessel’s hatch. 

M. C Setalvad, Attorney-General for India and A. V. Viswanatha Sastr;, Senior 
Advocate (R. Ganapathy Iyer and V. V. Raghavan, Advocates and G. Gopalakrishnan, 
Advocate of M/s. Gagrat & Co. with them), for Appellants. 


S. T. Desai, Senior Advocate (P. Ram Reddy, Advocate, with him), for Res- 
pondents. 


G.R. Appeal allowed. 
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[SUPREME COURT ] 


S. J Imam, f L Kapur, K Subba Rao Pooran Chand v. 
and J. R Mudholkar, 37. Motilal. 
llth December, 1962. CA No 624 of 1962. 


Delhi: and Ajmer Rent Control Act (XXXVIII of 1952)—Transfer of Property Act 
(IV of 1882), section 106—Section 115, Civil. Procedure Code (V of 1908). 


Applying Hart Sankar v Rao Girdhar Lal Chowdhury (Civil Appeal No 94 of 1959: 
decided on 5th December, 1961), the Court held “‘It ıs clear from the observations 
of Hidayatullah, J, and those of Beasumont, C.J., which the former has fully 
extracted, that the power of the High Court under section 35 of the Delhi and. 
Ajme® Rent Control Act ıs wider than that under section 115 of the Code of Civil 
Procedure, though ıt cannot be equated to that of its jurisdiction in an appeal. 
It 1s neither possible nor advisable to define with precision the scope and ambit of 
settion 35 of the Act, but 1t should be left to the High Court to consider in each 
case whether the impugned judgment is accordmg to law or not, as explained by 
this Court in the sard decision. 


“ Bearing in. mind the view expressed by tlvs Court we shall proceed to: 
consider whether the High Court had acted within its jurisdiction 


“It 1s therefore, manifest that the appellant never denied that the term of 
the lease was not for one year. The High Court was, therefore, justified in considering 
the point, because the validity of the notice depended upon the term of the tenancy 
and also because the question of the term of the tenancy depended solely on the 
construction of the lease deed On the basis of the lease deed the High Court held 
that the term of the lease ıs only for one year and it had expired by efflux of time.. 
The document says that the house had been taken on rent for one year by the first 
party and ends thus ‘If the rent falls anto. arrears then the second party shall be 
jointly and severally entitled to eject me namely the first party before the expiry 
of the term of tenancy and realise the rent due?  It:s, therefore, manifest that the 
lease was for a period of one year and that it is not a monthly tenancy. As the 
term fixed under the deed had expired, the appellant was not entitled to any 
statutory notice under section 106 of the Transfer of Property Act, 1882. 


* In this view, the High Court was certainly right in setting aside the decree 
of the Civil Judge for the Civil Judge refused to pass an order of eviction on a 
wrong legal basis that the appellant was a monthly tenant, ignoring the express. 
term ın the lease deed itself. As the decree was not ‘according to law’ the 
High Court in exercise of its jurisdiction under section 35 of the Act, was certainly 
within its rights to set aside the said decree.” 


G. C Mathur, Advocate, for Appellant. 
B D Sharma, Advocate, for Respondents. 


GR. —ÀM Appeal dismissed... 
[SUPREME Counmr.] : 

P. B. Gajendragadkar, M  Hidayatullah i Ahmad Hafiz Khan v.. 

and F C. Shah, FJ. Mohd Hasan Khan. 

4th March, 1963 CA No 293 of 1961. 


Madhya Pradesh Abolition of Proprietory Rights (Estates, Mahal, Alhenated Lands) 
Act, 1950—Central Provinces Tenancy Act, 1920—Attachment and Sale of Cultivating Rights 
an Sir Lands 


In the present case the attachment was before, and the sale after the date when 
the Abolition Act came into force in this area There was no mortgage of or charge 
on the cultivating rights ın Sır The decree-holder Mohd Yusaf had only a money- 
decree and the attachment cannot be said to have created a charge on the attached 
property so as to make it a secured debt within the latter part of section 43. There 
being no secured debt and the cultivating rights not having been mortgaged or 
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«charged there could be no sale of these fields after the Abolition Act, came into force. 
“The sale was, therefore, without jurisdiction, and thus illegal. 


W S Barlingary, Senor Advocate (A. G. Ratnaparkh, Advocate with him), 
ifor Appellant. 


Ganpat Ra, Advocate, for Respondent. 
G.R. Appeal allowed, 


[SUPREME COURT | d 
P. B. Gajendragadkar, K. N. Wanchoo The Akola Electrıc Supply Co v. 
and K C. Das Gupta, FF. J. N. Jarage. 
25th March, 1963. G A. No 637 of 1962. 


Industrial Disputes Act (XIV of 1947)—C. P. & Berar Industrial. Disputes Settle- 
ment Act, 1947—Gratuity to the employees. 


Distinguishing Indian Hume Pipe Co. v. Its Workmen, 1960 S C J. 550 (1960) 
2 SCR 32, and Bharatkhand Textile Mfg. Co, Lide v. Textile Labour Association, 
(1960) 3 S.C R. 329 from the present case the Court held . “We are unable to see 
however anything in these decisions of this Court to assist such a plea. In neither 
of these cases nor in any other case that we know of had this Court to consider the 
«question of a gratuity scheme 1n an industry which is going to close 1n the near future 
«or has already been closed. Indeed, we know of no case ın which an Industrial 
“Tribunal has ever framed a gratuity scheme for an industry which was not expec- 
ted to carry on or has ceased to carry on its business. In all the cases that have 
come before Industrial Tribunals or this Court, gratuity schemes asked for or allowed 
have been in industries which were expected to carry on for a fairly long time One 
of the 1mportant factors which requires consideration ın deciding on the propriety 
of a scheme of gratuity is the abihty of the industry to bear the additional financial 
burden and 1n deciding thus question 1t has been repeatedly pointed out the burden 
from year to year has to be considered after taking into account the average number 
«of retirements likely to take place 1n a year 


* We have therefore come to the conclusion that the Industrial Court acted 
"wrongly in directing any gratuity to be paid by the Company to its employees.” 


M. C. Sataluad, Senior Advocate (Sardar Bahadur, Advocate with him), for 
.Appellant. 


iS. A. Sohom and Ganpat Rat, Advocates, for Respondents. 
G.R. Appeal allowede 


THE 
MADRAS LAW JOURNAL 


— El 


I] JANUARY [1963 











. MARCH OF LAW in 1962. 


The birth of a precedent 1s always a matter of great interest Precedents serve 
to illustrate principles and to give them a fixed certainty It was the view of Lord 
Eldon that ıt 1s better that the Law should be certain than that every Judge should 
speculate upon improvement toıt There ıs much to be said ın favour of that view ; 
yet as Lord Denning felicitously points out, while there were the timorous souls 
among the judiciary who were fearful of allowing a new course of action, there were 
on the other side the bold spirits who were ready to allow 1t if justice so 1equired 
It is not salutary that judicial decisions should operate as a brake against social 
progress and ıt 1s increasingly realised that judicial exposition should help the Legisla- 
ture to satisfy the felt necessities of the time and hence precedents constitute a nor- 
mally healthy way to promote the administration. of justice It is generally 
recognised that the subjects reported should include all the decisions which introduce 
or appear to introduce a new principle or a new rule or which materially modify 
the existing principle or rule, or which tend to settle a question, the Law relating to 
which ıs doubtful or which 1s wholly instructive As Su Frederick Pollock pointed 
out there 1s no fixed test to determine what decisions may be reported Utility to 
the profession seems to be the only test The proper selection and reporting of the 
Judicial decisions, which 1n particular constitute expositions of the Law ex non scripta 
1$ a public duty In the course of this year no less than 75 decisions of the Supreme 
Court have been reported ın the columns of this journal, not to speak of other valu- 
able decisions rendered by the High Court An attempt 1s made herein tó review 
the more prominent of the decisions rendered in some of the departments of Law. 


COURTS 
THEIR POWERS AND DUTIES 


In the Union of India v. Mahindra Supply Co ,1 the Supreme Court of India points 
out that the right to appeal is a creature of statute and no litigant has an inherent 
right to appeal against a decision of a Court , and that in interpreting a statute the 
Court must proceed without seeking to add words which are not to be found in the 
statute or for which there 1s no authorisation , nor 1s it permissible ın the case of a 
statute codifying a branch of Law to start with the assumption that 1t was not intended 
to alter the pre-existing law In Mahant Ram Das v Ganga Das?, the Supreme Court 

sholds that procedural oders though peremptory do not completely estop a Court from 
taking note of events and instances which happen within the time fixed, and that 
Courts can mould their practice to meet such a situation and to restore a suit or 
proceeding even though the final oxder has been made (as for example to pay addı- 
tional Court-fee) — Subbarayulu Reddiar v Rangammal? holds that the mere fact that 


1 (1962) 2 MLJ (SC), 
2 S.GJ 179 (1962) 2 AnWR (S 
2 (1962) 1 MLJ (SC) 167 (1962) 
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the result of a statute is unjust or absurd would not entitle a Court to refuse to give 
effect to 1t, and where the language of a statute 1s clear and explicit effect should be 
given to 1t regardless of the consequences unless the absurdity 1s such that 1t amounts 
to repugnancy , that the normal 1ule for precedents 1s that Subordinate Courts a e 
bound 1n the absence of any decision of the Supreme Court to follow the decisions 
of the High Court to which they are subordinate , and where there 1s a conflict 
between two decisions of the High Court, if 1t 1s between a judgment of a Single 
Julge and a Bench, or between a Bench and a larger Bench, the decision of the 
Bench or the larger Bench as the case may be, should be followed but where the 
conflict ıs between two decisions rendered by Benches consisting of the same pum- 
ber of Judges and both of them are directly applicable to the case before the Court, 1t 
will be at liberty to follow that decision which seems to 1t more correct, whether 
such a decision be the later or the earlier one , and to enable the subordinate 
Court to do so the two apparently conflicting decisions must dnectly relate to 
and expressly decide the question that arises before the Court; otherwise the 
subordinate Court must follow the ruling which specifially deals with the point 


THE BAR AND ITs DUTIES 


In in the matter of Mr A , an Advocate? the Supreme Court points out that a 
Lawyer must never be a liar, that where he 1s ignorant of the elementary rules of 
professional ethics he demonstrates the madequacy of his training and education 
befitting a member of the profession of Law , and that where he knew that 1t ıs 
umproper to solicit a brief and yet did ıt, he ıs a very unworthy member of the 
learned profession , and that an advocate in writing a postcard to a Minister of 
State saying “I would like to place my services at your disposal if you so wish 
and agree " 1s soliciting a brief and 1s acting contrary to the rules of etiquette of the 
profession. 


CONSTITUTIONAL LAW 


In the State of Andhra Pradesh v Abdul Khader?, the Supreme Court holds that 
the question whether a person 1s an Indian citizen or a foreigner, as distinct from 
the question whether a person having once been an Indian citizen has later on re- 
nounced the citizenship and acquired a foreign nationality ıs not a question within 
the exclusive jurisdiction of the Central Government to decide, and the Court has 
jurisdiction to decide it, though a question whether an Indian citizen had acquired a 
foreign citizenship cannot be decided by the Courts The Umon of India v Ghaus 
Mohammad? lays down that the question whether a person 1s a foreigner 1s a question 
of fact and the burden of proof that the concerned person 1s not a foreigner lies upon 
such a person State of Andhra Pradesh v Abdul Khader* decides that ‘migration’? 
referred to in Article 7 of the Constitution 1s a migration before the 26th of January, 
1950 and it will not cover a case of mugration from India to Pakistan after it. 
In Karunbil Kunhikoman v State of Kerala®, the Supreme Court points out that when 
the Constitution. came into force the ryotwari pattadars of South Canara were in 
the same position as the ryotwanri pattadars of the rest of the State of Madras, that 
their laad» would not be covered by the word “ estate ” ın the Madras Act I of 1908, 
and thererore th» lard» held by the ryotwari pattadars in that part of South Canara, 
which cams to the S.ate of Kerala by virtue of the States Reorganisation Act from 
the Stace of M ideas, are not “ estates " within the m2aning of Article 31-A (2) (a) 
and ca3cerore -n2 Kerala Azaria Relations Act, 1961, 1s not protected under Article 
31-A (1) from attack under Articles 14, 19, and 31 Southern Roadways (P.) Ltd. v. 
Union of India? makes it clear that there is nothing ın the Constitution which prevents 





I. (1962) 2 MLJ (SC), 51 (1962) 1962 MLJ (Cn) 84 
2 SCJ 153 (1962 2 ANWR (SC) 51 4 (1962) 1 MLJ (S.C), 65* (1962) 2 
1962 MLJ. (Cr) I SGJ 100 (1962 1 An.WR. (S.C) 

2 (1962) 1 MLJ. (SC),65 (1962) 1 1962 MLJ (Cn) 80 
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the Legislature from choosing the object of taxation from amongst various classes 
of machinery and that the second proviso to section 10 (2) (vi-5) of the Income-tax 
Act introduced 1n 1960 disallowing Development Rebate on plants and machinery 
in respect of office appliances and road transport vehicles does not offend Article 14 

In K C Nayar v Central Tractor Orgamsaton*, the Supreme Court decides that the 
fundamental right guaranteed by the Constitution 1s not only to make an applica- 
tion for a post under the Government but also to be considered on merits for such 
posts , and hence an arbitrary imposition of a ban while terminating the scrvices 
of a person against his exployment under the Government would amount to denial 
of right of equal opportunity of employment guaranteed in Article 16 (1). 
Sampath v State of Madras?, holds thtat the words ‘‘ appointment or employment ^ 
in Article 16 are wide enough to cover promotions from one rank of office to a higher 
rank and ıt cannot be said that the Act of the Government ın exempting some meñ- 
bers of service from passing the test required to be passed for promotion and its 
denial of such exemption to other members by itself constitutes. discriminatory 
treatment violative ‘of the equality clause Ramaswamy, In re? takes the view that 
while the right to propagate atheism may be part of the basic night of freedom of 
speech guaranteed by the Constitution, the limits of such freedom end where the 
religions and religious beliefs are insulted and outraged, and that section 295-A of 
the Indian Penal Code 1s obviously a reasonable restriction which 1s ın public 1nte- 
rest In Krishna Rao v Jaspi Singh4, xt ıs held that the rules framed under the Sea 
Customs Act enabling the number of licences to work as dalals at Gustoms Houses 
to be restricted and for applications for such licences being made only if a Customs 
Collector publishes a notice inviting such applications are not repugnant to Article 
19 as the rules are designed only to advance public interest In Rahman v State of 
Uttar Pradesh®, the Supreme Court points out that the fact, that 1n some cases a 
restriction lke cancellation of registration of license to deal in motor spirit for failure 
to pay the tax, may result in the extinction of the business of a dealer, will not by 
itself make the provision as to cancellation of registration an unreasonable restriction 
on the fundamental right guaranteed by Article 19 (1) (g), as such cancellation 
1s in respect of a tax meant for the general revenues of the State to carry on the 
administration in the interest of general public. In Karimbil Kunhikoman v. State of 
Kerala?, the Supreme Court decides that the lands held by the ryotwari pattadars 
in that part of Kerala, which came to 1t from the State of Madras by virtue of the 
States Reorganisation Act, are not “estates " within the meaning of Article 31-A 
(2) (a) of the Constitution and therefore the Kerala Agrarian Relations Act, 
1961, 1s not sheltered by Article 31-A (1) from challenge undcr Article 3*. 
In Daryao v State of Uttar Pradesh’, the Supreme Court makes ıt clear that the citizens 
of India are ordinarily entitled to appropriate relief once 1t 1s shown that their 
fundamental rights have been ilegally or unconstitutionally violated ; that the 
expression "appropriate proceedings" in Article 32 (1) has reference to proceedings 
which may be appropriate having regard to the nature of the order, direction, or 
writ which the petitioner seeks to obtain from the Supreme Court , that the right 
given to the citizens in Article 32 1s 1tself a fundamental right and in dealing with 
the objection based on the application of the general rule ot res judicata, this aspect 
of the matter has no doubt to be borne ın mind ; that since the rule of res judicata 
1s founded on and embodies principles of public policy ıt ıs an essential part of the 
Rule of Law and 1t cannot be argued that the rule 1s irrelevant or inadmissible in 
dealing with petitions under Article 32 Kuppanna Gounder v Peruma Gounder, 
lays down that the right to appeal to the Supreme Court under Article 133 ıs a 
constitutional right ın the cases specified therein, and ıt cannot prima facie be ım- 
paired or affected by an erroneous statement as to the value of the subject-matter 
a es es MM NAR 
(1962) 1 SCJ 673 (1962)2 An WR (SQ) 1 
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by a party whether such statement ıs made deliberately or otherwise In Rajaram v. 
Radhakrishnayya!, the Supreme Court decides that the words “appealed from ” 
in Article 133 (1) (c) 1s a descriptive clause and not a clause of limitation , that ıt 1s 
inappropriate to invoke the doctrine of stare decisis in a case where the High Courts 
have differed and the matter has been brought to the Supreme Court for resolving 
the said difference of opinion , that ın the construction of Article 133 (1) (a) the 
appellate decree must be considered as a whole ın relation to the decree of the trial 
Court similarly considered as a whole, and that when a variation 1s made by the 
appellate Court other than one as to costs, 1t 1s not a case of affirmance , that the 
principle of affirmance on which the provision rests postulates either affirmance 
or variation by the appellate Court as an act of jurisdiction which necessarily fneans 
a decision of the appeal Court on the merits ; and that if the appeal Court makes a 
variation because of a concession made ın that behalf, or by the consent of the parties, 
o1 by the withdrawal of a part of the subject-matter covered by the appeal, such 
variation cannot affect the character of the appellate decree In fethanand & Sons 
v The State of Uttar Pradesh?, the Supreme Court holds that àn order ıs final if it 
amounts to a final decison relating to the rights of parties in dispute ın the Cıvıl 
proceeding, that if after the order the Civil proceeding still remains to be tried and 
the rights 1n dispute have to be determined, the order 1s not a final order within the 
meaning of Article 133 , and that the observations on a question of law which ıs 
directed to be retried cannot still be regarded as raising a question of law of great 
public or private importance justifying the grant of a certificate under Article 133 
(1) (c) Narayana Konar v Kumaraswama Reddar® decides that where a tribunal 
proceeds to decide a matter on an erroneous interpretation of a provision of Law, 
that would constitute an error of law apparent on the face of the record justifying 
interference and a quashing of the orde: under Article 226 , that a point not speci- 
fically pleaded or put 1n 1ssue before the tribunal can be taken before the High Court 
in writ proceedings if 1t affects the Jurisdiction of the subordinate tribunal, but 
it 1s not open to a party to seek an adjudication by a High Court of a question as 
to the validity of a Government Order not pleaded, nor put in issue before, nor 
decided by the tribunal Raju v Advocate-General*, expresses the view that the power 
exercised by the Advocate-General undcr section 92, Civil Procedure Code, 1s not a 
judicial one , and the resultant order 1s not a judicial order, which could be the 
subject-matter of a proceeding under Article 226 , and the fact that the Advocate- 
General adopts a judicial procedure makes no difference to the nature of his duty 

Kadiwoelu Naicker v Lakshmana Mudaliar®, holds that the relief of quo warranto being a 
discretionary relief can be refused on the ground that the applicant can pursue other 
remedies paiticularly prescribed by the very statute under which he complains that a 
person usurped a public office, and hence where a petitioner who questioned the 
right of the respondent to hold the office of Chairman of a Municipality had failed to 
move the Commissioner and demand the performance of the statutory duties under 
section 51 of the District Municipalities Act, no writ of mandamus can issue against the 
Commissioner directing him to act under section 50 (4) of the Act In the Union 
of India v Ghaus Mohammad, the Supreme Court expresses the view that where the 
question is a question of fact on which there is a good deal of dispute which would 
require a detailed examination of the evidence, as where the question 1s whether a 
person 1s a citizen or not, a proceeding under Article 226 would not be appropriate 
for a decision of the question and a suit will be a proper remedy In Venkateswaran v 

Ramachand Sobhraj?, the Supreme Court states that if a person has disabled himself 
from availing himself of the statutory remedies by his own fault ın not doing so 
within the prescribed time, he cannot be permitted to urge that as a giound for the 
Court dealing with his petition under Article 226 to exercise its discretion ın his 
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favour In Daryao v State of Uttar Pradesh!, the Supreme Court points out that if a 
petition under Article 226 1s considered on the merits as a contested matter and 1s 
dismissed that decision 1s binding on the parties unless modified by appropriate 
proceedings under the Constitution, and a party cannot ignore the same and move 
the Supreme Court under Article 32 , that 1f the petition under Article 226 ıs dis- 
missed not on the merits because of the laches of the petitioner or because of the 
existence of an alternative remedy, the dismissal will not bar a subsequent petition 
under Article 32, except in cases where the facts found by the High Court may 
themselves be relevant even under Article 32 , that if the petition under Article 226 
1s dismissed ın demne then if the order ıs on the merits ıt will be a bar but not other- 
wise , gnd if the said order 1s not a speaking order 1t would not bar a petition under 
Article 32 , and that if the petition before the High Court ıs dismissed and with- 
drawn ıt cannot be a bar to a subsequent petition under Article 32 In Narasimhan 
& Son v State of Orissa?, the Supreme Court holds that in order that a sale or 
purchase might be inter-State it 1s essential that there must be transport of goods 
from one State to another under the contract of sale or purchase , and that follow- 
ing the principle that it 1s only a sale or purchase which occasions the export or 
import of the goods out of or into the territory of India or a sale in the State by the 
exporter or importer by transfer of shipping documents while the goods are beyond 
the customs barrie1, that ıs within the exemption, and that a sale which precedes 
such export or import or follows 1t 1s not exempted, a purchase made inside a State 
for sale outside the State cannot 1n itself be held to be 1n the course of inter-State 
trade , and the imposition of a tax thereon 1s not repugnant to Article 286 (2). 
Sampathv State of Madras? decides that a civil servant aggrieved by irregularities in 
the observance of the conditions of service cannot have recourse to the Court of Law 
either in the form of a suit or action or 1n the form of a prerogative writ except 1n 
cases of violation of the provisions of Article 311 State of Madras v. Gopala Iyer*, 
Jays down that Article 311 applies to the case of an officer who had not completed 
the term of service which would eatitle the Government to retire him compulsorily 
but he was so retired on proved charges. 





net cd 


INDUSTRIAL DISPUTES Act. 


In Film Distributors Employers’ Assocation v. M.G.M., Limited®, it is pointed out 
that it 1s well-settled law that the management of an industry has a right to determine 
the volume of its labour force consistent with its business, actual or anticipated, 
and its organisation , that the right of the management to take a decision to retrench, 
provided 1t 1s a bona fide one and justified by the situation ın which 1t was taken will 
be invariably upheld , that the justification for retrenchment 1s judged both upon 
the bona fides and upon the reasonableness of the decision in the situation that con- 
fronted the management , that when once that 1s upheld ıt is not permissible for a 
Labour Tribunal or Court to take subsequent facts into account and say that the 
measure of retrenchment was not really necessary , that ıt ıs not open to the Tribunal 
to substitute 1ts judgment for the judgment of the management ; and that a manage- 
ment can take a decision to retrench on a scheme of re-organisation or a threatened 
loss. Pappammal Annachatram v. Presiding Officer, Labour Court®, decides that though 
having regard to the wide scope of the definition of the term ‘industry’ in section 
2 (J) of the Industrial Disputes Act, ıt 1s difficult to formulate clear-cut tests of uni- 
versal application to determine what constitutes an industry, certain broad prin- 
ciples necessarily flexible in character may be laid down ; that to constitute an 
undertaking an industry there should be (2) co-operation between employer and 
employee ; (b) such co-operation should be in the carrying on an operation or 
activity ; (c) the operation or activity should be directed with a view to satisfy 
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the material human needs or 1endering material service to the community at large 
or a section thereof, and (d) the operation or activity should not be casual but should 
be systematically or habitually carr cd on, on an organised basis , that an activity 
des'gned for one’s own pleasure or needs whether in the form of material or seivice, 
or an activity which depends on and proceeds „from the intellectual work or skill 
of a person, like the profes ion of a lawyer, cannot come within the ambit of an 
industry , that sm larly an activity which springs from pious and religious con- 
siderations and wtich isno designed to render service in any material sense, cannot 
be regarded as an industry within he sta ue, bu. a chatram, in which free board- 
ing: and lodging are provided for poor students and p lgrıms even hough 1t may 
spring from a p.ous and relig ous motive and it may have no profit motive, certainly 
caters to the material needs of the boarders and would be an industry Défikachari 
v Associated Publishers! lays down that even a retirement from service will be a ' re- 
trenchment? within the meaning of the term ın section 2 (00), unless the retirement 
is voluntary or the contract of service provides for the age of 1etirement , that*the 
term “ retire ” in its reflexive use would mean ‘ to remove from service’ , that a 
mere submission of the employee to the termination of service by the employer 
cannot be sa.d to be a voluntary retirement , that the mere fact that the manage- 
ment postponed the operation of ther order by a few months as an act of grace, 
which the employee accepted could not mean that the employee had agreed to 
retire at the end of the period so as to make his retirement voluntary , that 1f what 
in fact was done was ‘retrenchment’ the fact that the management omitted to 
follow the procedure prescribed by section 2 5-F cannot make it any the less a 
retrenchment, though such irregularity ın procedure may give the concerned em- 
ployee the r.ght to question the val.dity of the order ın appropriate proceedings , 
that the order will not become non est , that where the employee has accepted the 
order as a retrenchment order he must proceed on the bass of the factual existence 
of the order , and that where the Labour Court misconstrued the provisions of 
section 2 (o0) and refuses to apply the prov.sions of section 25-F as a result thereof, 
it amounts to an error of Law apparent on the face of the record and the order ıs 
liable to the quashed under Article 226 of the Constitution = Vallwerayar v Secretary, 
Boatmen’s Union? expresses the view that a tindal ıs a person connected with the 
navigation of a boat and 1s generally identificd with the foreman of the group of 
lascars who manage the boat, that he ıs  prmarily responsible to his 
employer, namely, the boat-owner, for the successful navigation of the boat , that 
the tindal also negotiates with the owncrs of cargo, fixes the freight rates, collects 
freight, pays the boat-owner’s share and then div des the rest between himself and 
the crew according o a fixed propor ion, tha this shows that the tindal has got 
du ies which combine supervisory du 1es in regard to the lascars who work under 
him, and bs des the nav gation of the boat he has also got certain additional duties 
of his own like collection of freight etc , that the tindal ıs employed in the industry 
of carriage of cargo 1n boats and hence falls within the main body of the definition 
of workmen ! 1n section 2 (s) , that the duties of the tindal are primarily those of a 
foreman of lascars and 1n a subsidiarv degree certain supervisory duties, and he 1s 
not taken out of the category of ‘ workmen’ by the Exception. (a2) ın section. 2 (s) ; 
and that the tindal 1s a person in whose employment or non-emplo ment or terms 
of employment or conditions of labour, lascars as a class have a direct or substantial 
mterest and with whom they have a community of interest which 1s sufficient to 
invoke the provisions of section 2 (k). In Workmen SISS Publishing Society v Govern- 
ment of Madras?, ıt 1s held that 'he Government in exercising its power under section 
10 (1) (c) has no right to take upon itself the duty of adjudicating a dispute , that 
while the Government may refuse to refer a d.spute rega ding the dismissal of a 
wo, kman for adjudication due to several reasons, 1t cannot do so on the ground that 
in 1ts judgment the dismissal was justified , that the Gove:nment has no power to 
decide the propriety o otherwise of a d spute on the merits, which should be left 
to the app op 1ate Labour Court or T ibunal for adjudication , and that where, 
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however, the Government does not make a reference under section 10 (1) (c) it 
should state its reasons and communicate the same to the parties concerned under 
section 12 (5) and failure to do so will be a b each of the statutory p.ovis:on which 
can be enfo ced by an app:op 1ate writ Hassan Sahib v Mohamn d Sh rif! p nts 
out that ın cases of unde: ak ngs such as ope a ing stage carriages, where he carr age 
is sold wih the rou epe mit, ec, hemanagemen of he unde-aking s ransferied 
to he puichase: and here's .hus a ransfe of he owne ship or he management 
of the undeiak ng w thin the meaning of sec on 25-FF even hough the selle may 
s ill be the owner of othe: buses and con nues ‘he business of a bus-owner , that 
where ın such a case he purchaser employs he wo kmen employed ın he bus by 
the seller w' hout any writen con act o pay .et enchment compensa on on 
account of he workmoen's se vice under he p.evious employer, ‘he case w ll fall 
under secion 25 FF, ha all he hree clauses of he. oviso o sect on 25 FF 
should be sa sficdsoas o exclude sope a on o any case, and hat rrespec .ve 
of he consen of he employer and employee fo: the change-ove:, when there 
'5 a change of employe due o ransfer of an unde akimo, f the hree 
condi ions laid downin he P oviso o section 25 FF a e sa isfied the employee 
is no entiled o claim any ret enchment compensation from he former 
employer Pushpa Talkies v Its Workers? decides ha wherein fac hee was 
vi ually a ransfer of he business even prior ro he date of the previous 
owner's notice of retrenchment (. 7th December, 1958), the notice 1s not valid or 
effective as the workers became employees of the transferee of the business prior to 
that date, and that inasmuch as there was no question of the retrenchment of workers 
made by the petitioner himself the Labour Court’s Order of reinstatement to the 
extent to which it was based upon the view that the petitioner had contravened the 
provisions of sections 25 FF and 25 H of the Act cannot be supported. Damel 
Dorairaj v Management, Buckingham and Gurnatw, Co Ltd 3, lays down that the primary 
object of the entire section 33-C being to provide a machinery for speedy executior , 
there appears to be no special reason why sub section (2) of section 33-C should be 
read de hors that purpose and as comprehending any benefit whatever awarded 
outside the provisions of the Industrial Disputes Act, and that the words “ any 
benefit " ın section 33 C (2) mean only that which flows from a settlement or an 
award, or under the provisions of Chapter V-A of the Act and therefore the good 
attendance benefit awarded under the provisions of the Arbitration Act, 1940, 1s 
not within the scope of section 33-C (2) of the Industrial Disputes Act. 


Company LAW AND BANKING. 


In Public Passengar Service, Lid v M A. Khader*, t 1s pointed out that a power to 
forfeit property 1s a trust the execution of which will be scanned by the Court ; 
that where such power exists ıt 1s to be treated as striclissumi juris and even minor or 
little inaccuracy ın complying with the conditions precedent for exercising the right 
will be fatal to the exercise of the right , that in the matter of forf iture of shares of a 
company all conditions precedent and technicalities must be strictly complied, with ; 
that where a notice of forfeiture 1s not explicit as to the date from which interest 
is payable or which does not give the amount of expenses claimed by the company, 
the company could not exercise the right of forfeiture , that there 1s no obligation 
on the part of the shareholder to call upon the company to give particulars, but 1t 
is the duty of the company to comply strictly with all formalities and rules cf proce- 
dure when issuing a notice of forfeiture , that the Company Court has jurisd ction 
to set aside an invalid fo’ fe1ture ın an application for the rect fication of the share- 
register of the company without any need to resort to a civil suit for the purpcse , 
and that mere laches or delay will not d:sentitle a shareholde: to the equitable relief 
against an invalid declaration of forfeiture In Karumuthu Theagarajan Chettiar 
v Muthappa Chethai?, the Supreme Court pornts out that section 87-B of the Com- 
panies Act, 1913, clearly shows that a manag ng agent may be appointed and 
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removed by the Board of Directors though such appointment and removal is subject 
to the approval by a resolution at a general mecting of the shareholders of the com- 
pany, and that the approval taker effect from the date of appointment or removal by 
the Board of Directors. Official Recewer v Ramanathan Chettiar? decides that an ap- 
plication by the Official Liquidator to recover moneys 1n respect of calls of unpaid 
money made prior to the winding-up proceedings 1s not maintainable under section 
186 , that the provisions of the section which exclude from ıts operation any money 
payable by virtue of any call in pursuance of the Act are sufficiently wide to include 
a case where the money has already been called by the directors while the company 
was a going concern , that unpaid share money should be regarded as one due by 
virtue of a call made under the Act, that section 187 can be invoked by the Official 
Liquidator for realising the moneys due ın respect of calls made before the winding- 
up of the company , that section 186 would apply to the case of a claim ex contractu 
other than call money whether due or yet to be called while section 187 wquld 
apply to the recovery of all call moneys whether exigible at the time of the applica- 
tion or otherwise , that under section 186 the official liquidator can recover a debt 
due to the company, and under section 187 the amount to be called does not depend 
on the claim made by the official liquidator , that the Court will have to fix the 
amount which the shareholder should be called upon to pay, and 1n fixing the amount 
it will have to ascertain the amount necessary to satisfy the debts and habulities of 
the company and the costs, charges, and expenses of winding-up and for the adjust- 
ment of the rights of the contributories among themselves, and that the Court 
can call for such amounts only as will be necessary for the purpose of winding-up, 
and no call cculd properly be made until one 1s able to realise the exact position 
as to the total amount payable by the company and the other available assets In 
Oficiul Recewer v Ramanathan | Chethar!, 1t 1s pointed out that the uncalled share 
money of a company would be a debt due by the shareholder to the company though 
by reason of the call not having been made it had not become payable , that the 
assignment of that right by way of security does not take away the right of the com- 
pany in the equity of redemption over the unpaid call money , that a Liquidator of 
the company 1n winding-up would have an interest in the unpaid money and he 
would be entitled to collect the amount due though incidentally he may have to pay 
the mortgagee out of the amounts realised , that 1t cannot be said that 1n such cases 
the mortgagee alone can call for the unpaid call money , that therefore the proper 
procedure would be for the mortgagee to ask the company, if ıt 1s a going concern, 
to call ın the unpaid share money and pay the mortgagee or 1n case the company 
has been directed to be wound-up to ask the liquidator to call in the moneys , and 
that the hquidator will be well within his powers 1n settling the lst of contributories 
and including the names of the shareholders appearing in the Share Register among 
them In the Raja of Vizianagaram v. Official Recewer*, the Supreme Court holds 
that the liquidation of the company ın countries other than whereit ıs incorporated 
and has 1ts principal office ıs just ancillary to the simultaneous liquidation of the 
company ın the country of 1ts domicil or any winding up of the company 1n future , 
that the rights and liabilities of the creditors and contributories respectively when a 
company 1s wound-up 1n the country of its domicil will be limited to their original 
right and liabilities, after taking into consideration how much of those rights and 
liabilities have already been satisfied during the winding up proceedings of its offices 
in other countries ; and that foreign creditors can prove their claims in. the winding 
up of the unregistered company In jyot: Bhushan Gupta v. The Banaras Bank?, 
the Supreme Court makes ıt clear that an application for execution of an order of 
the High Court made under section 187 for the payment of unpaid calls against 
contributories is governed by Article 183 of the Limitation Act , that the order for 
payment manifestly is an order passed in the exercise of the jurisdiction vested in the 
High Court by section 3 read with section 187 of the Companies Act, and, that 
the jurisdiction is “ ordinary original civil jurisdiction ’’ within the meaning of section 
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187. Ramaiah Nadar v. Amirtharaj} holds that the investigation carried out by the 
Government 1n pursuance of an order of Court under section 237 1s no more than 
a fact-finding one analogous to the issue of a Commission for looking into accounts 
in a dispute between the parties, and that the Court’s order directing investigation 
wil not amount to a judgment within the meaning of the term in clause 15 of the 
Letters Patent so as to entitle an aggrieved party to appeal therefrom In Orzental 
Metal and Pressing Works v Kashinath Takoor®, the Supreme Court decides that the 
word * assignment’ in section 312 of the Companies Act, 1956, cannot mean ‘ ap- 
pointment " , that the section was intended to 1 ender void, a transfer of his office by a 
director , that by virtue of section 255 a power of appointment of directors can be 
legigmately conferred by the Articles on any person including one who holds the 
office of a director , and that there is no policy in the Act which can be said to be 
hable to be defeated by the appointment of a successor of a director (appointed other- 
ye than by the Company ın a general meeting) by him In Satish Churn Law v. 

anguly?, the Supreme Court lays down that an ex parte order under rule 249 of 
the Companies (Court) Rules directing the examination of a person under section 477 
is liable to be vacated or modified on the application of the peisons affected thereby , 
that the Court has jurisdiction to discharge the order if ıt 1s satisfied that the order 
I$ vexatious, or oppressive or that there are other adequate grounds , that a direc- 
tion to vacate an order previously made ıs in a proper case within the Court's in- 
herent jurisdiction , that there 1s nothing im section 477 requiring that an order 
passed for the examination of a person should be made only after notice to such 
person ; that the rules of procedure for examination under section 477 do not con- 
template any right of inspection of the statement of the official liquidator, but the 
statement does not form part of the file of the proceedings of the liquidaticn , that 
the person summoned, even 1f he 1s an officer or director of the company, 1s not 
entitled to inspection of the statement of the Official Liquidator ; and that he would 
certainly for the same reasons not be entitled to a copy of the statement Abdul 
Muthahbu v Abdul Khader* holds that section 529 makes the provisions of the 
Provincial Insolvency Act applicable in the matter of proofs in the winding up of an 
insolvent company, and so a clarm which ıs not time-barred on the date of the pre- 
sentation of the petition for adjudication can be proved though 1t may become barred 
on the actual date of adjudication In New Bank of India v. Pearey Lal? the Supreme 
Gou't points out that delivery of an amount to a Bank fo: transmission ex facie 
creates a relationship of a fiduciary character, and that after the purpose for which 
the moneys were entrusted 1s carried out, in the absence of further instructions, 
the Bank does not cease to be a trustee Subbiah v Alagappa Chettrar®, lays down 
that the rule of law by which a banker who lends money to one of his customers 1s 
entitled to set-off that loan against the customer’s money 1n his hands in ancther 
account is a special rule applicable to banking law where two essential ingredients 
must co-exist, namely, both the funds must belong exclusively to the same customer 
and the lending to the customer should have been made partly on the strength of the 
deposit of funds of the customer with the bank 


CONTRACTS AND Speciric RELIEF 


In Kandaswam Gounder v Swasubramama Iyer”, 1t 1s pointed. out that a promise 
to pay 1s not a payment, and that the general ruleis that the taking of a bill or note 
would operate only as a conditional payment , so much so, where a negotiable 
instrument 1s taken 1n lieu of a money payment, the presumption 1s that the parties 
intend 1t to be a conditional discharge only, and the intention need not be expressed 
on the instrument itself, but can be gathered from the circumstances attending the 
transaction Kanniappa Nadarv Karuppiah Nadar® holds that 1t 1s settled law that if 
a contract 1s forbidden by a statute either expressly or impliedly, or the contract itself 
is ex facie legal or where the contract though legal can be performed only illegally 
ee ee 
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or was intended to be so performed, neither party would be entitled either directly or 
indirectly to enforce hi: rights under such a contract , that, where the partie. intended 
to do business only in a proper manner after obtaining the necessary licence under 
the Central Excise and Salt Act, 1914 for running a business 1n manufacture and 
sale of safety matches from the appropriate a ithorities in favour of the partnership, 
and the agreement spec'fically obliged the one to do the needful to enable the other 
to become the joint-holdex of the license, the running of the business ıs perfectly 
lawful , that the non-procuiement of the license subsequently did not make the ori- 
ginal object illegal but only showed that the contiact as contemplated did not come 
into exist?nce , and that where the agreement of partnership became impossible of 
performance by reason of the fact that no joint license had been obtained in favoyr of 
both the partners, the party having the right of rescinding the contract by reason of 
the breach committed by the other will be entitled to restitution of the moneys paid 
by him towards the contract K S Ramachandran v Registrar of Co-operative Sccreties$ 
dec des that where a Clerk of a Co-operative Society was functioning during the 
elevant period also as Cashier, payments made to him would bind the Society by 
vutue of section 237 of the Contract Act In Karumuthu Thiagarajan Chettiar v. 
Muthappa Chettiar? the Supreme Court makes it clear that under section 7 of the 
Paitnership Act there are two exceptions to a partneiship being one at will, namely 
(1) where the contract p ovides for the du'ation of the pa:tnership, and (11) where 
there ss provision for the determmmation of the partnership , that the existence of a 
term ın the contract providing for relinqu.shment of a partner's right in favour of the 
other will not make the partnership one at will , and that where the contract dis- 
closed a partnership the determination of which 1s rmplied, 1t 1s not a partnership at 
wil Lakshminarayena v Singaravelu® states that specific performance ıs a discre- 
tionary remedy which the Court 15 not bound to grant merely because it 1s lawful to 
do co , that any contract wh ch gives one party an unfair advantage n the sense that, 
the contracting parties were not at the time of the contract on equal bargaining terms 
must fal] under the category of contracts which could not be specifically enforced , 
and that mere 1nadequac of price for which property 1s agreed to be sold would by 
itself be no hardsh p which could be taken note of by a Court for 1efusing specific 
performance Remaknshna Naidu v Palamappa Chettrar* expresses the view that 
where at the time the agreement to sell land was entered the vendor was not aware 
of the construction of an irrigation channel which would make the land considerably 
mo.e valuable, but the vendee had knowledge thereof, ıt ıs a case of the vendee 
obtaining an unfair advantage even though there might not be f.aud or misrepresenta- 
tion, and specific perfo: mance of the ag eement should be refused unde section 22 (1) 
of the Specific Relief Act In Mohammad tunus v Syed Unmssa? the Supreme Court 
holds that a suit for a declaration with a consequenual relef for injunction ıs not a 
suit for a declaration -wnpheiter but a suit for declaration with further ichef. 


PROPERTY LAW. 


In Venkata Sastrı & Sons v Ralulna B19, itis held that even where though a 
person has not personally wıtnessed the execution of a deed he has recerved from the 
executant a personal acknowledgment of his s'gnature to the deed, such person should 
be shown, before he can be held to be an attesting witness to have had the ammus to 
attest , that the absence of description of a person as a witness does not preclude him 
from being one , that 1t ıs not necessary that an attesting s'gnature should appear in 
any particular place 1n the document , that su' ject to the other qualifications of an 
attesting witness being sa'sfied, a registering officer or the identifying witnesses 
before him who subscribe only to the 1eg stration endorsement could also be an 
attesting witness to the document itself, but the mere presence of their signatures will 
not by itself amount to a valid attestation , that 1t should be shown that they 1n fact 
intended to sign as attesting witnesses as well, and that such s'gnatures affixed to the 
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reg station endor*ement under sections 58 and 59 of the Reg'stration Act will be 
attestations to the document unde, section 59 of the Transfer of P ope ty Act In 
Jumma Masjid v Kodimandia Dewih!, the Supreme Cou t lays down that when a 
pe son transfe s prope ty 1ep esenting that he has a p esent inte est there, whereas 
he has, 1n fact only a spes successionis, the tiansfe. ee 1s entitled to the benefit of section 
43 of the T ansfer of Property Act, 1f he has taken the transfer on the faith of that 
representation and for cons:deration — Annama'as Mudahar v Kuppucwamy. Reddar?® 
holds that where a property was sold and purchased by a party in execution of his 
decree duiing the pendency of a mortgage suit in respect of the same property and 
there 1s also an independent purchase by the mortg-gee ın Court auction sale, the 
original decree-holder having purchased the property pendente lt? must be regarded 
as the representative 1n interest of the judgment debtor, and hence bound by the 
mortgage decree and further proceedings connected therewith In Appa Rao v. 
Ramatingamurtht® the Supreme Court expresses the view that where a deed of transfer 
of property to cheat creditors was executed and the object carried out, if 1t 1s found 
that both the parties are equally guilty, the party 1n posscssion under the transfer 
setting up the plea bf fraud 1s not asking the Court's assistance in any active manner , 
that all that the defence suggests 1s that a confederate in fraud should not be permitted 
to obtain a decree from thé Court because the document on which the title 1s based 
really conveys no title at all , that though to permit such a defence results 1n the 
defendant retaining possession, the Court's ass;stance 1s of a purely passive character 
in allowing the possession to rest where it lies , that there can be no question of 
estoppel in such a case for the obvious reason that the fiaud in question was agreed 
to by both the parties and both parties have assisted each other in carrying it out , and 
that when it 1s said that a person cannot plead his own fraud it really means that a 
person cannot be permitted to go to a Court of Law to seek for 1ts assistance and yet 
base his claim for the Court's assistance on the ground of his fraud Madhappa 
Gounder v Karappa Gounder* decides that after the amendment of section 101 of the 
Transfer of P operty Act the.e 1s no statutory rule of me ger which was based upon 
the English Common Law , that where a mo tgagee acquires the equity of redemp- 
tion, normally there may be a merger of the rights on the principle that a smaller 
interest 1s absorbed by the bigger, but there may be circumstances indicating an 
intention to keep the two rights apart , that section 101 1s not exhaustive and in a 
case covered by the section as amended. the law directs that there shall not be a mer- 
ger , and that in other cases, the question of merger is a matte: of intention depending 
upon the f'cs and circumstances of the case Thragaraja.wamt Deastha am v 
Kamalappa Thevar® holds that where the tenants gave notice of surrender of the un- 
expued portion of the lease, which the landlord did not accept, and a receiver was 
appoin ed wi hout opposi ion by the tenan s for the purpose of taking care of the 
lands and for preventing them from lying fallow and losing their fer ility, the 
receiver's possession was not intended for the landlord’s benefit and the tenants did 
not cease to be liable for the rent. 


Hinpu Law 


In Lakshman Singh v Smt Rup Kuiwar® the Supreme Court points out that there 
cannot be a valid adoption unless the adoptive boy ıs transferred from one family to 
another and that can be done only by the ceremony of giving and taking , that the 
object of the corporeal giving and receiving 1s obvious:y to secure due publicity , 
that the exigencies of the situation arising out of diverse circumstances necessitated 
the introduction of the doctrine of delegation , and that therefore the parents after 
exercising their volition to give and take the boy in adoption, may bo h or either of 
them delegate the physical act of handing over the boy or receiving him, as the case 
may be, to a third party — Karupannan Ambalam v Thtrumala. Ambalam? lays down 
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that an endowment of properties for the erection of a tomb or samadhi over the grave 
of the testator and for the maintenance of the samadhi or the nandavanam around ıt 
or the services connected with the samadhi like lighting, naivedyam, etc , 1s not valid 
under Hindu Law. | Lakshmi Ammal v. Allauddin Salib* decides that where two kinds 
of dispositions are found, the first creating an absolute estate and the second a gift 
over, after the life time of the donee of the absolute estate, the language of the will 
has to be considered to find out the predominant intention of the testator , and that 
where a testator took care to indicate that his properties wihout any diminution even 
after the life time of the donee—his wife—should go equally to his two daughters 1t 
should be presumed that it was clearly m his mind that the wife's interest was only 
to be a limited estate o1 life estate and not an absolute one. In Luhar Amrit Lal Yagj 
v. D. F. Jathalal? the Supreme Court points out that under the Hindu Law if a son 
wants to challenge an alienation of family property by his father to pay his antecedent 
debt it ıs necessary for him to p.ove not only that the said antecedent debt was 1m, 
moral but also that the alienee had notice of the immoral character of the debt , that 
no valid distinction can be made between a mortgage and a sale in thi; respect ; 
thatit would not pe expedient at this stage to consider the question purely inthe light 
of ancient Sanskrit texts , and that in cases of this character the principle of stare decisis 
must inevitably come into operation — fagadeesun v. Saraswatht Ammal? lays down 
that the liability of the son to pay his fathers debt under the pious obligation depends 
upon the subsistence of the debt and not on the availability of a particular form of 
remedy against the father , that although a mortgage decree as such cannot bind the 
son, once a sale has ensued unde: the decree, the son cannot recover his property back 
from the purchaser in execution sale in the absence of proof that the debt which 
formed the basis of the sale was avyavaharika, the assumption being that the Court 
purported to sell the entire property including the son’s interest , that the mortgage 
decree (debt not being avyavaharika) though 1t may not bind the son as such, would 
by itself constitute a debt of record and an execution decree which follows the „ale can 
be supported on the theory that the sale was for discharging an antecedent debt, 
namely, the decree, the Court’s power of sale being co-extensive with the father’s ; 
and that the restrictions to the doctrine of pious obligation recognised by the Courts 
are but a logical extension of the principle underlyirg the lability, namely, ʻa) being 
religious, avyavaharika debt would not come under ıt, (6) being co-extensive with 
the fatbe ’s liability, a discharge or extinction of the latter’s hability would terminate 
the ron’s liability and (c) the lability is limited to the assets received or to the extent 
of the jomt family property Kuppuswami v Ranga Gounder* lays down that where a 
decree has beer. passed against the father ın respect of a pre-paitition debt and sucha 
decree 1s made agaist him in his individual capacity after the partition has been 
effected that cannot be treated as a decree against the sons, and the sons’ separated 
shares would not be liable to be proceeded against on foot of such decree m view of 
section 60 of the Civil Procedure Code — Sellamma v. Perrammal® expresses the view 
that there 1s no impediment to permit the alienee from a coparcener to stand in the 
shoes of his alienor as far as the 1tems conveyed to him are concerned, ask for partition 
of the entire coparcenary property, then apply for the equitable relief of allotment of 
those 1tems to his alıenor’s share and get the alienor’s title declared to those 1tems and 
recover possession. Ramaswamy Chettiar v. Roya Kuppa Gheiti makes ıt clear that 
lıke a major coparcener a minor coparcener too has a right by a unilateral declaration 
on his part to effect a division 1n status 1n the family so far as he 1s concerned without 
effecting an actual partition , that since a minor has no volition of his own a guardian 
or next friend acting on behalf of the minor 1s allowed to exercise such volition subject 
to the approval of the Court as a safeguard to the minor’s interest, that such approval 
of Court necessary to make the declaration of severance in status by the guardian 
effective will be available in any proceedings where the issue arises and that 1t 1s not 
necessary that a general suit for partition should be filed to decide the question of the 
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binding nature of the notice of demand for partition made on behalf of a minor. 
Palam Pilla: v. Sengamalathach;! expresses the view that the natural guardian of a 
Hindu minor occupies a fiduciary position and his duties are in the nature of a sacred 
trust ; that so long as the guardian acts bona fide ın the interests and for the welfare of 
the minor and the transactions on behalf of the minor result in benefit to the minor, 
and that so long as the transactions are free from any taint of fraud, malpractice 
abuse of power the yard-stick of a prudent man’s conductin respect of his own pro- 

perty to test the validity of theguai dian’s transactions can well be applied. Han Krishna 

v C. P. Jain Temple? holds that that an order under section 31 (2) of the Guardians 
and Wards Act, 1890, 1s not always conclusive as to the existence of necessity or 

benef] ; that even as to the sufficiency of the enquiry made by the alienee, ıt would be 
competent to the minor to prove that the alenee had sufficient reason not to rest on 

the mere existence of the order of Court ; that this does not mean that where the 
guardian is guilty of fraud or misrepresentation in procuring the order from Court 

the alenee should suspect 1t and start an enquiry ; that so long as he 1s unaware of 
the guardiar ’s misrepresentation or fraud he will be entitled to rely on the order of 
the Court as affording evidence of his honest enquiry , that though under the general 

law the onus of proving justifying circumstances 1s on the alienee the existence of an 
order under section 31 (2) passed after due enquiry as to the existence of necessity 
etc., though not res judicata will shift the onus on to the minor who will have to prove 
that the alienation was not for necessity etc., inasmuch, as 1t had been sanctioned by 

the Court, albert after a summary enquiry; that if the minor proves that the alienee 

did not rely on the Court’s order but made independent enquiries, the onus being on 

the minor to prove 1t, the Court's order will not afford conclusive evidence on the 

question of enquiry but will reshift the burden to the alienee , that section 28 of the 

Act makes 1t clear that the Court can sanction an alienation despite prohibition there- 

of by a testator , that the jurisdiction of the Court is determined by the occasion, that 

is, the existence of a present necessity or benefit and not by the extent of the powers 

pos. essed by the guardian , and that the suppression therefore by the guardian about 

the Imitation of her own power to sell by the will is wholly immaterial unless the 

alenee 1s a party to the fraud or misrepresentation. Aruna Group of Estates v. State of 
Madras* recognises that members of a Joint Hindu family can bring about a division 

without an instrument of partition , that every member can do so by an unequivocal 

declaration of his intention to do so , that the Hindu Law does not prescribe the 

time, place, manner, or form for 1ts exercise , and that if the severance 1s complete 

and valid it cannot be ignored on grounds of lack of bona fides In Farr Sahu v. 

Rajdewan Debey*, the Supreme Court points out that (even before the passing of the 

Hindu Succession Act) 1t was not an inflexible proposition that whenever there 1s a 

usufructuary mortgage, the Hindu widow cannot sell the property as that would 

deprive the reversioners of the right to redeem the same. 


MADRAS EsrATES (ABOLITION AND CONVERSION INTO RYOTWARI) Acr. 


In H. V. S. Swarama Sastry v. State of Andhra Pradesh® the Supreme Court 
makes it clear that attributing a crucial value to the policy and purpose underlying 
the Estates Abolition Act, viz , a reformation of land tenures and land-holding by 
the elimination of intermediaries, to treat any land held on the tenures specified and 
within the territorial operation of the Act as falling within the category of * estate’ 
liable to be taken over and vested in Government, the Abolition Act does not 
contemplate or make provision for the taking over of particular portions only of 
estates ; that if the Abolition Act as enacted does not extend to the entirety of an 
* estate’ as defined ın the Estates Land Act but only to a portion thereof that portion 
of the ‘estate’ which 1s within the operation of the Act 1s an ‘ estate’, and that the 
definition of an ‘ estate’ in the Abolition Act, must be limited in that way. State 
of Madras v. Chockalingam Chettrar®, decides that when the Government notifies a 
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village under the Estates Abolition Act as an under-tenure estate, the notification 
applies to every part within the geographical limits of the notified village, and a hamlet 
forming part of the village vests 1n the Government by virtue of section 1 (3) read 
with section 3(2) of the Estates Land Act, and that though section 20 of the Estates 
Abolition Act 1n its original form provided for the recognition by Goveinment of 
all rights created by the landholder ın land by way of lease or otherwise, since. the 
section as amended 1n 1956 has been given retrospective effect a permanent cowledar 
from thelandholder cannot claim protection by virtue of the original provisions 
of the section State of Madras v Periakaruppan | Chetttar!, holds that where the 
grant in favour of a temple by a Hindu king was only of hamlets attached to 
another village and there was no record of boundaries and the date of the graft and 
the terms thereof were also unknown the nams are not ‘estates’ within the meaning 
of the Estates Land Act and the Government cannot take proceedings against them 
under the Estates Abolition Act — Sr? Kalugachalaswum v Panchayat Boara?, lays down 
that the streets, roads and open space surrounding a temple are not appurtenant 
to the temple within the meaning of section 18 (4) and (5) ofthe Estates Abolition 
Act, and as such, those streets and roads will vest in the Government under section 
3 (b), and that the existence of balpeetams in the streets cannot make the streets 
appurtenances of the temple. 


MADRAS AGRICULTURISTS’ RELIEF ACT. 


In Gopal Chettiar v. Arumugha Chettiar?, 1t 1s held that ‘ interest ’ ın section 3 (111) 
(a) of the Madras Agriculturists’ Relief Actis a part of the obligation under the debt, 
that to constitute any excess payment over the ptincipal amounts as interest, there 
should be a nexus between the liability to make such excess payment and the liability 
to pay the principal , that payments arising ın discharge of obligations arising under 
different transactions or contracts will not be within the scope of‘ interest? as defined; 
that section 9-A (a) (1) provides specially for cases of lease back ın favour of the 
mortgagor by the usufructuary mortgagee where the rent due will be deemed to be 
interest on the mortgage , and that payment of rent 1n such cases will not except under 
section 9-À be tantamount to interest and cannot be scaled down under section 13 
Ahobala Sasiriar v Kalimuthu Pillat points out that section g-A 1s only intended to 
apply where the mortgagor seeks to redeem the mortgage, and that although the 
mortgagor may be entitled to the benefit of section 9-À (a) (1) he cannotinvoke it ina 
suit for sale by the mortgagee. JVataraja Iyer v Subbiah Ambalam? holds that a usufruc- 
tuary mortgage does not cease to be such due merely to the presence of a personal 
covenant, and thatin a suit by the mortgagee to enforce such a mortgage the 
mortgagor could not invoke section g-A. 


MADRAS AGRICULTURAL ÍNGOME-TAX ACT. 


In State of Madras v. Davershola Tea Co ,9 1t 1s held that income derived from any 
buildings'conforming to the requirements of the proviso to section 2 (a) (3) of the 
Madras Agricultural Income-tax Act 1s agricultural income, and the question as to 
who 1s the person hable for the tax 1n respect of such 1ncome, whether the owner or 
the cultivator, cannot affect the nature of the income Ouchterlony Valley Estate, Lid. 
v State of Madras? decides that crop maintenance expenses in the 1mmature area of 
any plantation constitute permissible deduction being expenses of a non-capital 
nature incurred 1n the previous year of cultivating the crop within the first portion of 
section 5 (g) , that the first proviso thereto will enable the assessee to claim expendi- 
ture incurred for replanting part of the area of plantation up to a ceiling cf 24 
per cent of the total acreage in the case of rubber and coffee , that the second proviso. 
will enable the assessee to carry forward for a period of three-years re-planting expendi- 
ture allowance not incurred 1n one year, 1n such cases , that in every case where the 
assessee Claims a deduction under section 5 he should prove under what head the 
expenses fall ; that 1f the expenses are incurred for more than 24 per cent of the 
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total acreage he cannot split 1t up and claim replanting expenses up to the maximum 
limit allowed by section 5 (g) and clam the balance as maintenance expenses of 
immature crop , and that 1t 1$ not open to an assessee who has incurred expenses of a 
particular kind and failed to claim a deduction in respect of the whole of it under the 
appropriate head, to shift the ground and claim it under another head permissible 
in law but under which head he had not incurred any expenses at all Aruna Group 
of Estates v State of Madras! makes 1t clear that avoidance of tax 1s not tax evasion 
and carries no ignominy with it, for 1t 1s sound law and certainly not bad morality 
for any body to so arrange his affairs as to reduce the brunt of taxation to a minimum, 
that under section 27 for registration as a firm the requnements to be complied 
witheare (a) there must bean application made on behalf of the firm sought to 
be registered , (b) the firm must be constituted under an instrument of partner- 
ship, and (c) the instrument should specify the individual shares of the partners ; 
that the vital question and perhaps the only question which has to be decided by the 
Officer 1s the existence or otherwise of a firm 1n accordance with the tenor and terms 
of a written instrument of partnership , and that 1f there 1s no firm in existence and 
the deed 1s a mere make-believe and a fiction, or if there 1s a firm but not in accord- 
ance with the terms of the deed, the application for registration must fail State of 
Madras v. Subbiah Gounder? holds that in composition of agricultural income- 
tax under section 65 thereis neither assessment of income nor assessment to tax s; 
that a proceeding under section 65 is not an assessment and sn such a 
proceeding there can be no denial of liabilities to assessment within the meaning of 
the expression “ denying his liability to be assessed ” occurring in section 31 , and 
thus, 1n the case of composition proceedings an appeal will not lie to the Assistant 
Commussioner under section 31 Kadirvel Nadar v State of Madras? lays down that the 
criterion for the exercise of the revisional power of the Commissioner under section 
34. (2) 1s not the point of time when the application 1s disposed of or the proceedings 
are terminated, but the point of time when the proceedings are initiated or the Clom- 
mussioner's jurisdiction 1$ invoked, and 1f proceedings are initiated by the Commis- 
sioner or comunenced at the instance of the assessee within the period prescribed 
under the Act, the power of revision subsists till the proceedings are properly ter- 


minated. 


INCOME-TAX ACT. 


In S R. Sethupath v. First Additional Income-tax Officer*, ıt 1s pointed out that the 

Income-tax Act 1s obviously a measure to tax an income receipt , that 1t was not 
designed to tax capital, and 1f the receipt of an amount 1s of a capital nature, it goes 
outside the purview by the Act ; that the scheme of the Madras Estates (Abolition 
and Conversion into Ryotwari) Act being to compensate the landholder for the 
rights which he had ın the estate which stood transferred to Government under the 
Act, the right to such compensation due to him in whatever manner computed cannot 
be regarded as income , that since the notification under the Act puts an end to his 
rights over the lands and he is not entitled to any portion of the 1ncome from the 
estate thereafter, any interim payment made to him cannot retain the character of 
income from the estate notwithstanding that its quantum was determined in relation 
to the income , that the interim payment 1s no different from the compensation pay- 
able for the deprivation of the estate, and that it 1s clear from the very fact that the 
ex-Zemindars were not entitled to receive any revenue from the lands of which they 
were dispossess2d that these payments cannot be regarded as ın the nature of income 
arising from agricultural lands but are of a capital nature and not liable to 1ncome- 
tax. Srimvasan v Commissioner of Income-tax? holds that a taxing enactment cannot 
be construed by resorting to fictions or analogies, that the fiction of law that an 
unborn son 1s deemed to be in existence for the purpose of protecting his rights after 
he is born cannot be applied to a case where such rights are not imperiled or do not 
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arise for consideration , that the scheme of the Income-tax Act does not warrant the 
importation of the fiction in its working, and its benefit cannot be claimed by an 
assessee to determine his status whether there would be an ‘“‘ undivided Hindu 
family " between the assessee and his unborn son for the purpose of assessment of 
income-tax ; that the fiction cannot be extended so as to involve an idea of receipt of 
income by the unborn son during the period when he was 1n the mother's womb ; 
and that what 1s contemplated by the Act by the term “‘undivided Hindu family" 1s a 
family in its ordinary sense, namely, a family where there is more than one member 
in actual existence during the year of account. Kumaraswamy v. Income-tax Officer? lays 
down that clause (e) of section 2 (6-A) 1s confined in its operation to companies covered 
by section 23; that ıt covers payments by way of advances or loans and does ng deal 
with 1ts distribution of accumulated profits or other assets ; that such a payment is 
deemed to be ‘ dividend ! in the hands of the person receiving it , that the reference 
to accumulated profits ın the sub-section only places the upper limit on the amoynt 
brought to tax ; that the provision does not deem the payment to be still part of the 
accumulated profits of the company but brings within its ambit any payment by a 
company which ıs not an actual distribution as dividend but'is camouflaged as a 
different transaction ; that even 1f the accumulated profits in the hands of the com- 
pany were derived from agriculture, and as agricultural income,these profits were 
exempt from taxes, the money received by the shareholder would not retain the same 
character , and that neither a dividend nor a deemed dividend paid out of agricul- 
tural income is itself agricultural income. S. Narayanaswamy v. Commissioner of Income- 
tax? expresses the view that bringing into the taxable territory of outside bonds by an 
assessee cannot be regarded as a remittance of money or money’s worth whether the 
money represented income or capital, and the fact that though the bonds were 
brought for sale the sale-proceeds were to be reimvested ın another type of capital 
investment shows that ıt was only a case of substitution of securities which were 
ultimately held outside the taxable territory. M. M. Ipoh v. Commissioner of Income- 
tax? holds that there ıs no legal 1mpediment to a firm being a member of an “ asso- 
ciation of persons ” being assessed as an assessable entity under section 3. In Raghava 
Reddy v Commissioner of Income-tax* the Supreme Court points out that clauses (a) 
and (c) of section 4 (1) can be read disjunctively and clause (a) which provides for 
receipt of 1ncome, profits, or gains 1n the taxable territories cannot be subjected to 
the limitation that the income must also accrue or arise in the taxable territories ; 
and that to make clause (a) depend on clause (c) 1s to make the “ accrual ” the test, 
while clause (a) only considers receipt in the taxable territory sufficient. Comms- 
stoner of Income-tax v. East India Industries? decides that what 1s requisite under section 
4 (3) (1) 1s that there should be a clear indication in the document of trust of an 
intention to set apart certam properties 1n trust for the achievement of religious or 
charitable purposes, though in that same document other properties might be held 
for purposes other than religious or charitable ; that it would not be in the terms of 
the provision of section 4 (3) (1) 1f the property is only held generally both for chari- 
table and non-charitable purposes ; that before the provision or any part of 1t could 
be invoked there should be a clear indication that the property 1s specifically held 
for charitable or religious purposes ; that where the trustee is empowered to utilise 
the entire 1ncome on any one of the objects of the trust some of which may not be 
religious or charitable that trust is not exempt from tax ; and that any donation made 
to the trust by the assessee is also not entitled to the exemption from tax under section 
15-B of the Act. Gothamchand Galada v Commissioner of Income-tax, Madras? lays 
down that the test to apply in deciding whether a loss sustained by a businessman, 
when an employee of his embezzles funds left with hım, constitutes a trading loss of 
the business of the employer is whether the loss was incidental to the carrying on of 
that business ; that 1n the case of an assessee carrying on money-lending business, the 
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employment of a cashier and the entrustment of cash to him being a normal incident 
of that business, any loss arising through misappropriation by him must be held to 
arise out of and incidental to the carrying on of that business and should be regarded 
as a trading loss admissible as a deduction under section 10(1) In Southern Railways, 
Lid. v. Union of India*, the Supreme Court makes it clear that the second proviso to 
section 10 (2) (vi-b) disallowing development rebates on plants and machinery in 
respect of office appliances and road transport vehicles 1s not repugnant to Article 14. 
of the Constitution and there 1s nothing to prevent the Legislature from choosing the 
object of taxation from amongst various classes of machinery for giving development 
rebate — Abubucker Sait v Commissioner of Income-tax? holds that whether the purchase 
of lands by the assessee in the absence of a business by him ın that allied hine, amounts 
to an adventure ın the nature of trade within the meaning of section 10 (2) (vii) has 
to be decided on a consideration of all the facts so as to ascertain the intention with 
which the assessee made the purchase , that the burden of showing that the assessee 
did so with the intention of realising a profit by a sale of the same at a future time 1s 
on the Income-tax Department, that one of the essential elements 1n an adventure 
in the nature of tradé 1s the 1ntention to trade ; and that the mere circumstance that 
a property 1s purchased ın the hope that when sold later on ıt would leave a margin of 
profit would not be sufficient to show an intention to trade at the inception. fanaki- 
ram v Commissioner of Income-tax? points out that amounts paid by an assessee, a 
freight broker to various shipping hnes, as guarantor to the charterers in respect of 
the obligations of the shipping line and written off as bad debts cannot be allowed as 
a permissible deduction under section 10 (x1) since the transactions were not a neces- 
sary part of the normal course of business or so closely 1nterlinked with the assessee’s 
line of business as to make it incidental to the carrying on of his business. In Gordon 
Woodroffe Leather Manufacturing Co v. Commissioner of Income-tax*, the Supreme Court 
holds that a gratuity paid by the assessee company to one of its officers on his retire- 
ment from service not in pursuance of any scheme of payment of gratuities nor as an 
amount expected by the recipient to be paid for his long and faithful service but as a 
voluntary payment not inspired by commercial expediency or by the object of facilita- 
ting the carrying on of the business of the assessee company, there being no practice 
in the company to pay such amounts, will not fall within the provisions of section 10 
(2) (xv) and it ıs not a deductible item Appa Rao v Commissioner of Income-tax® 
expresses the view that 1f investments are made for earning income but no income was 
realised, any interest paid on sums borrowed for the investments would be an allow- 
able item of expenditure and that where an assessee 1s 1n receipt of income which also 
falls under the head of income from other sources the interest payment can be set-off 
or adjusted against other income under the same head before the assessable income 
under section 12 is reached. Commissioner of  Income-tax, Madras v Jagannatha 
Govindas® states that where the assessee had leased out under a single lease his cinema 
theatre along with the cinema equipment, machinery, furniture, etc it 1s not the 
category of income labelled as municipal tax that 1s determinative of the question as 
to the income which the Department can tax as income from other sources , that if 
the assessment 1s under section 12 and it does not fall within clauses (3) and (4) the 
assessee should be entitled to an allowance of all those 1tems of expenditure which 
have been incurred for the purpose of earning that income , and that the payment of 
municipal tax though an involuntary 1tem of expenditure does not render it any the 
less an allowable expenditure. Indo-Commercial Bank v Commissioner of Income-tax* 
takes the view that the method adopted by an assessee for valuing his closing stock 
is a method of accounting within the meaning of section 13 , that the assessee has the 
option to value 1t at cost or at market value whichever was lower , that the option so 
exercised is detrimental to revenue can never be the basis for denying him that option; 
that when an assessee bona fide changes hus method of accounting and satisfies the 
Income-tax Department that he would be adopting that method thereafter or that 

ı (1962) 2 SCJ 310 (1962) 2 MLJ (SC)58 (1962) 2 An W R. (S.C.) 58 
(S.C) 97 (1962 2 An WR ($0)97 5 (19622MLJ 280 

2 (1962) 1ML J 298 6 (1962) 2ML J 57. 

3 (1962) 1 ML J 188 7 (1962) 2ML J 60. 

4. (1962) 2 SCJ. 143° (1962) 2 MLJ 


18 THE MADRAS LAW JOURNAL. [1963 


he had in fact adopted it, the requirements of section 13 are satisfied, that unless the 
method of accounting so changed falls within the mischief of the proviso to the section 
the Department must under the section accept the changed method , and that the 
effect of section 13 1s not that the choice of the method of accounting can be made 
only once by an assessee. Arumugaswamt Nadar v. Commissioner of Income-tax! holds 
that where a uniform standard for consumption of chlorate could not be adopted 
by reason of the very nature of the trade (manufacture of matches), the non-mainten- 
ance by the assessee of a daily mixture account as regards consumption of chlorate 
will not provide scope for invoking the proviso to section 13. Subramanian Chettiar v 
Special Deputy Tahsildar® makes ıt clear that the scheme of taxation of a registered 
firm ıs radically and fundamentally different from that of an unregistered firm , that 
a registered firm as such 1s not hable to tax, income-tax or super-tax and the p4rtners 
alone are taxed , that an unregistered firm on the other hand 1s taxed just like an 
individual and has to bear the brunt of income-tax and super-tax , that the income of 
the firm is brought to tax on the assessment of the firm as an entity and ıt would*be 
therefore unjust to tax the partners over again individually for their share of the 
income from the firm, and that 1t 1s only to avoid such double taxation, section 14 has 
enacted a special provision that tax shall not be payable by an assessee if he is a 
partner of an unregistered firm ın respect of any portion of his share ın the income, 
profits and gains of the firm. Commissioner of Income-tax v Appu Chettiar? decides 
that stock-1n-trade received under a gift or bequest would be property of the donee 
or legatee and if that person puts ıt into business he would really be putting into 
business property which has market value , that the cost to the owner 1s the market 
value of the property , and the fact that the assessee had succeeded to the business 
does not make the business that of the testator Indo-Commercal Bank, Lid v. Commis- 
sioner of Income-tax* lays down that what 1s exempted under section 15-C (4) 1s divi- 
dends paid out of or attributable to profits which are themselves exempted from 
taxation under section 15-C (1) , that the term “ profits " refers only to the assessed 
profits attributable to the industrial undertaking whose profits are exempt from tax 
under section 15-C (1), that where a company had no assessable income the divi- 
dends paid could not be attributed to that part of the profits of a company as an 
industrial undertaking on which the tax was not payable under section 15-C (1) ; 
that 1t 1s not correct to say that unless the company that declared the dividends took 
the initiative to claim relief under section 15-C (1) no shareholder could claim the 
benefit conferred on him by section 15-C (4) ; nor 1s the production of a certificate 
granted by the company that it had in fact obtamed relief under section 15-C (1) 
a statutory requirement for the grant of relief to the shareholder under section 15-C 
(4). In Kumar Mutter v. Commissioner of Income-tax?, 1t 1s held that if a person has 
alienated or assigned the source of his income so that ıt 1s no longer his, he may not 
be taxed upon the income arising after the assignment of the source apart from the 
special statutory provisions like section 16 (1) (c) or section 16 (3) which artificially 
deem it to be the assessee's income , but if the assessee merely applies the income so 
that it passes through him and goes on to an ultrmate purpose, even though he may 
have entered into a legal obligation to apply :t that way it remains his income ; 
so much so, where the assessee settled on his wife the right to the dividends on certain 
shares for her life the settlor 1s not entitled to deduction in computing his taxable 
income. Commissioner of Income-tax v. Reid? recognises that section 23-A 1s only a 
machinery provision and that any assessment of a shareholder of a company to 
whom a dividend is deemed to have been distributed has to be assessed or re-assessed 
in relation to that amount only by resort to sections 23 and 34 as the case may be. 
Sundaram & Co. v Commissioner of Income-tax? points out that section 23-A 1s intended 
to strike at attempts to avoid super-tax payable by the shareholders of a company 
by adopting the device of forming private companies and allowimg profits to accu- 
mulate therem without declaring dividends , that section 23-A (1) read with the 
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provisos makes it clear that ordinarily a company earning sufficient profits should 
distribute as dividend 60 per cent. at least of 1ts assessable income , that where it 
had distributed not less than 55 per cent there would be no obligation on 1ts part to 
distribute even that 60 per cent. unless the Income-tax Officer calls upon ıt to dis- 
tribute the other 5 per cent as well, and that uf the company had accumulated 
reserves from and out of 1ts past profits which exceeded its paid up capital, ıt was 
bound to distribute the entirety of the profits earned. M C. 1 M Corporation, Lid 

v. Commissioner of Income-tax!, holds that where before 1949 the assessee company 
was outside the taxable territories, outside India, a claum to set-off losses 1n respect 
of previous years in the assessment relating to 1950-51 onwards is not permissible, 
and that unless the loss could be computed under section 24 (1) there could be no 
question of any carrying forward under section 24 (2) In Patel @ Co v Commas- 
stoner of Income-tax?, the Supreme Court decides that where an instrument of 
partnership was in existence but it did not specify the shares which was one of the 
requirements for registration under section 26-A and the condition was fulfilled only 
by a subsequent deed of rectification 1t cannot be said that there was the requisite 
instrument of partnership specifying the individual shares of partners during the 
year of account — Santhosa Nadar v. First Additional Income-tax Officer? ponts out that 
section 28 (1) (a) and section 28 (1) (c) are mutually exclusive , that the latter 
could apply only to cases where a return has been filed and will be wholly inappro- 
priate to cases where no return has been filed , and that cases where no return has 
at all been filed or where there 1s no valid return filed by law will come under section 
98 (1) (a). Arunachalam Chettiar v. Commissioner of Income-tax, Madras*, lays down 
that a right of appeal 1s statutory and unless there 1s anything explicit in the statute 
or rules made thereunder such right cannot be restricted , and that under section 
go (3) a demand notice ıs not an essential requirement for the presentation of the 
appeal. Muthuwappa v. Commissioner of Income-tax?, points out that ın an appeal 
from a best of judgment assessment made under section 23 (4), the Appellate Assis- 
tant Commissioner has jurisdiction to make a limited order of remand under section 
31 (2) directing the examination of the books of account only for the purpose of 
enabling a proper best of judgment assessment being made , that when a best of 
judgment assessment 1s made for non-compliance with the notices under section 
22 (2) or section 22 (4) or section 23 (2) the assessee can move the Income-tax 
Officer and satisfy him that he was prevented by sufficient cause from 
complying with the notices or that he had no reasonable opportunity to so 
comply, and in addition he could also show that the notices themselves were 
invalid , that the defects in the notices would go to the root of the matter 
and might afford a proper defence to the assessee in an application under 
section 27, that so far as the quantum appeal is concerned the right of the 
assessee 1s limited specifically to objections to the amount of income assessed or 
the amount of tax determined , that though the wording of section 31 defining 
the jurisdiction of the Appellate Assistant Commussioner would appear to give an 
unfettered right to deal with all matters arising in the appeal before him section 31 
cannot be read divorced from section 30 , and that where an Appellate Assistant 
Commissioner has made an order of remand giving certain directions to the Income- 
tax Officer, 1t 1s not open to a succeeding Appellate Assistant Commissioner who 
finally hears the appeal to question the jurisdiction of his predecessor. In rst 
Additional Income-tax Officer v. H.N.S. Iyengar®, the Supreme Court points out that the 
words “ that year " in section 34 (1) (a) refer to the assessment year and not the 
accounting year, and that the Income-tax Officer 1s competent to issue a notice at 
any time within 8 years of the end of the year of assessment for assessing him to tax. 
Commissioner of Income-tax v. Reid’, makes ıt clear that under section 34 (1) (b) the 
Income-tax Officer has to serve on the assessee at anv time within 4 years of the end 
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of the relevant assessment year a notice containimg the necessary requirements ; 
that the service of notice is a condition precedent to the assumption of Jurisdiction by 
the Income-tax Officer , that the proviso to section 34 (3) despite the use of the word 
‘issue’ 1n regard to the notice does not mark any departure from the condition of 
service laid down 1n section 34 (1) , and that the mere issue of a notice within the 
four years period and the service of the notice after the lapse of the period would not 
confer jurisdiction on the Officer to start proceedings under section 94 Commis- 
sioner of Income-tax v. Ramaswami Pillav*, makes ıt clear that where there 1s a trust for 
religious and charitable purposes and for monthly payments to son and wife, 1t 1s 
only the 1ncome applied for the religious and charitable purposes that will be exempt 
from tax under section 41. Subramanian Chettiar v. Special Deputy 1 ahsildar?, points 
out that section 44 makes ıt impossible for the partners of a business firm toeavoid 
the consequences of the Act by the simple expediency of discontinuance or dissolution 
of the firm , that 1n the case of a registered firm there can be no defeating of the tax. 
liability since assessment under section 23 (4) has already fastened it on them ; 
that section 44 ensures continuity in the application of the machinery provided for 
the assessment , that section 44. cannot be interpreted to meay that on dissolution 
of the registered firm the individual hability of the partners to pay tax 1s converted 
into the liability of the firm rendering the partners jointly and severally hable for 
the tax due on the total income of the firm , that 1t 1s an essential requisite of section 
44 that there should be a habihty on the firm which on its cessation ıs fastened on 
the members of the firm jointly and severally ; that an assessment to tax of the firm’s 
income 1n the hands of the partners marks the termination of the firm's lability as 
such and there 15 no provision to resuscitate that liability and to deem ıt to be that of 
the firm on its cessation , and that no fiction can be read into section 44 so as to make 
one partner liable for the tax due by the other partner. Commussioner of Income-tax 
v Mohammad Ibrahim Sahib?, decides that to claim the benefit of section 44-D (3) 
(a) the assessee should satisfy that one of the purposes for which the transfer of the 
assets to a non-resident company was made was not avoidance of lability to taxation, 
and the mere fact that the transfer results ın the avoidance of tax liability (as ıt 
always would) cannot mean that there was an intention to avoid such tax liability. 
In Additional Income-tax Officer v. Alfred*, the Supreme Court lays down that a legal 
representative of a deceased person who 1s assessed in regard to the total income of 
the latter person, as if he were the assessee, can be ordered to pay a penalty under 
section 46 (1), and that the words “ other persons " will not apply to a legal represen- 
tative who 1s an assessee by fiction, and the fiction has to be worked out to 1ts logical 
conclusion. Mohammed Dastagir v Additional Income-tax Officer®, takes the view that 
in proceedings relating to the recovery of tax and penalties, proceedings ın relation to 
a part only of the arrears are not incompetent and a certificate issued only 1n respect 
of part of the arrears does not become invalid as offending section 46 (2) , also under 
section 46 (2) on the issue of a certificate- the Collector 1s authorised to recover the 
amount specified 1n the certificate as 1f 1t were an arrear of land-revenue. 


Mapras COURT-FEES AND SUITS VALUATION ACT. 


In And: v Nallayya Pila, 1t 1s held that where there was an agreement by the 
defendant settling land jointly on 24 persons, and the latter were in possession and 
cultivation enjoying separate portions by an arrangement among themselves inter se 
without reference to the defendant, and there was interference by the defendant with 
their possession, a suit by all the settlors jointly for a declaration and injunction 1s not 
one comprising distinct subjects or causes of action and Court-fee 1s payable as on a 
single cause of action. Arthur Nathaniel v. RP Nathamel’, decides that a suit for a 
declaration that a particular business carried on under a specified name and style 
belongs to the plaintiff and that the defendants have no right to interfere with the 
same 1s one 1n respect of an intangible right and will fall within section 25 (d) of 
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the Madras Court-fees and Suits Valuation Act, and section 25 (a) has no appli- 
cation to such cases. In Sr: Rathnavarma Raja v. Smt. Vimala!, the Supreme Court 
makes it clear that the anxiety of the Legislature to collect Court-fee due from the 
litigant ıs manifest from the provisions ın Chapter III , that these provisions do 
not however arm the defendant with a weapon of technicality to obstruct the pro- 
gress of the suit by approaching the Court 1n revision against an order determining 
the Court-fee payable, and that the High Court should not entertain revision appli- 
cations on questions of Court-fees at the instance of the defendant when no question 
of jurisdiction was involved <ahoorunnissa Begum v Mohammed Ah? holds that 
section 70 1s mandatory and provides for refund of Court-fee whenever 1t 1s paid by 
mustake or inadvertence , that being a beneficial provision there ıs no warrant for 
restrw:ting its applicability to mistakes other than mistakes of procedure , that a 
mistake which arises as a result of the adoption of an erroneous procedure with the 
consequent payment of Court-fee appropriate to that procedure will be covered by 
the term ‘ mistake’ under the section and a refund could be ordered , and that 
where a suit 15 filed by mistake ın a case requiring only a petition under section 47, 
Civil Procedure Code, it ıs a ‘mistake’ within the meaning of section 70 of the 
Court-fees Act meriting an order of refund. 


EVIDENCE. 


In Mumappan v. State of Madras?, the Supreme Court points out that though a 
dying declaration ıs incomplete as ıt was interrupted by death, ending suddenly, 
if 1t ıs categoric ın character and makes a clear accusation against the accused person 
it may be acted upon , and corroboration would not always be necessary if such 
dying declaration 1s complete 1n 1ts accusation and there 1s nothing to show that the 
maker of the statement had anything further to add. Appu Gounder v. Muniswami 
Kone* expresses the view that a mortgagee put 1n possession by the mortgagor pur- 
suant to a mortgage is estopped so long as that 1elationship continues between them 
from denying the morgagor's title to the property, and that rule prevents the mortga- 
gee from disputing the title of the mortgagor , and 1ts application cannot be avoided 
by gomg into the very question and finding that the mortgagor had no title on 
the date of the execution of the mortgage 


LIMITATION ACT 


In Arumugha Bakthar v Narasimha Iyengar?, ıt 1s held that ıt should be deemed 
to be well-settled that an attachment of a decree under Order 21, rule 55, Civil 
Procedure Code, does not operate as a stay of execution of the attached decree to 
bring it within the scope of section 15 of the Limitation Act Thırumalaı Iyengar 
v Official Liquidators lays down that an acknowledgment of hability under section 
19 would be valid if signed by an agent duly authorised in that behalf by the debtor ; 
that the authorisation need not be ın writing nor express but may be implied from 
the course of conduct of the parties or from the surrounding circumstances , and 
that a list of creditors of a company signed by a managing agent showing debt due to 
himself and filed in Court could not operate as a valid acknowledgment of adebt 
due to himself by the company within the meaning of section 19 Doratswamz 
Nadar v. Sudalunada Nadar” expresses the view that the period of limitation. pres- 
cribed for suits under Article 11-A applies only to suits instituted under Order 21, 
rule 103, Civil Procedure Code and that there 1s no need to file a suit under the latter 
provision where an application for redelivery was withdrawn stating that a separate 
suit will be filed , and hence Article 11-A cannot apply to such a case. Trustees, 
Madras Port Trust v. London Trading Co 8 decides that the word ‘ rent’ in Article 110 
implies the existence of the relationship of landlord and tenant between the pa1ties 
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or at any rate an agreement 1n regard to the paytnent of rent , and that where the 
liability was statutory ıt 1s not one for rent and the six year period of limitation pres- 
cribed in Article 120 will apply. Lakshminarayana v Singarvelu+ holds that the words 
in the third column of Article 113 should be construed not literally but liberally 
having regard to the facts of each case , and that the words “ the date fixed for the 
performance” occurring in the third column must therefore be not only a date which 
can be identified without any doubt as a particular point of time but also a date 
which the parties intended should be the date when the contract could be performed 
Lakshmanan Chettiar v Marudan Chettiar? states that ın cases where 1mmovable pro- 
perty 1s purchased without taking physical possession from the vendor and the vendee 
sued third parties for recovering physical possession the breach of covenant of title 
as between the vendor and the vendee should be held to occur only when ite was 
found as a result of the suit by the vendee against the third parties ın possession 
that the vendee had no title, and hence for the vendee’s suit for compensation 
against his vendor for breach of warranty of title and possession the starting poigt 
for limitation under Article 116 will be the date of the dismissal of the suit against 
the third party In Mohammad Yunus v Syed Unmssa®, the Supreme Court points 
out that a suit for a declaration of a right and an injunction restraining the defen- 
dants from interfering with the exercise of that right 1s governed by Article 120, 
and in such a suit the right to sue arises when the cause of action accrues. Rajaram 
v Ramanujam Iyengar* holds that there ıs a distinction between alienations made by 
the trustee of a charity in his professed capacity as trustee and alienations made by 
him treating the property as his personal property, that an alienation of the former 
type will not be void ab initio unless 1t was of the institution itself along with the endow- 
ed properties ; that where the alienation 1s made without disclosing that he was 
acting as trustee but claiming the properties as his personal properties the alienation 
is void, and if the alienee remained ın possession for 12 years from the date of the 
alienation he will acquire title to the property under Article 144 by adverse posses- 
sion, and the fact that the vendee 1s directed to pay every year a sum of money for 
the upkeep of the charity as a condition of sale would not be sufficient to avoid 
describing the alienation as one made by the manager of the charity ın his personal 
capacity. Srı Mungaliamman Temple v. Loganatha .Nawker? lays down that where a 
suit for possession falls squarely under Article 139, there ıs no room to apply Article 
144 ; that neither the plaintiff's possession within 12 years of suit, nor adverse posses- 
sion claimed by the defendant, 1s relevant, that under Article 139 the starting point 
is the date when the tenancy 1s determined , that where there 1s no such determination 
the relationship of landlord and tenant continues and no question of adverse posses- 
sion can arise between them , and that mere stoppage by the lessee of payment of 
rent does not :pso facto convert the possession into one adverse to the lessor — Arumugha 
Bakthar v Narasimha Iyengar! expresses the view that an application for execution of a 
decree by attachment of a decree obtained by the judgment-debtor against a third 
party would be a step-in-aid of execution 1n favour of the attaching decree-holder 
but will not be effective to save limitation for an application by the holder of the 
attached decree to execute that decree. Marudanayagam Pillar v. Krishnaswami Naidu’ 
decides that where an execution petition resulted ın an infructuous sale of another's 
property and the sale was set aside, and later on a new petition for execution was 
filed the second petition could not be regarded otherwise than as a petition to revise 
the earlier petition and therefore no question of limitation arose 
Crvin PROCEDURE CODE. 

In Smna Ramanuja Feer v. Ranga Ramanuja Jeers the Supreme Court makes it 
clear that under section 9, Civil Procedure Code, a Court has jurisdiction to entertain 
every suit of a civil nature excepting suits of which its cognisance 1s either expressly 
or impliedly barred , that prima facie suits raising questions of religious rites and cere- 
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monies only are not maintainable in a civil Court as they do not deal with legal 
rights of parties , that the Explanation to the section shows that a suit for an office is 
a suit of a civil nature and ıt does not cease to be one even if the said right depends 
entirely upon a decision of a question as to the religious rites or ceremonies , that a 
suit for a declaration of religious honours and privileges simpliciter will not he in a 
eivil Court but a suit to establish one's right to an office in a temple and to honours 
and privileges attached to the said office as its remuneration or perquisites 1s main- 
tainable in a civil Court , that the essential condition for the existence of an office 1s 
that the holder of the alleged office shall be under a legal obligation to discharge the 
rites attached to the said office and for the non-observance of which he may be visited 
with penalties , that there cannot be an independent office of theerthakkas nor an 
offic of arulipad , that even if theertham 1s given or other honours are shown in a 
particular order to a person holding an cffice 1t does not necessarily follow that the 
said honours are part of the remuneration attached to the office , but ıt 1s a question 
of fact to be ascertained on the evidence whether the honours are attached to the 
office as part of 1ts perquisites ın the sense that they become an integral part of the 
ritual to be performed by the recipient as the office-holder or are only shown to him 
as a mark of respect on the occasion of his visit to the temple Balakrishna Mehta v. 
Corporation of Madras? states that where the scheme of an Act (Madras Town Plan- 
ning Act) vests the jurisdiction for the determination of certain questions to a special 
authonty and declares further that the decision of that authority shall be final and 
binding on all persons, the conclusion seems to be irresistible that the civil Court's 
jurisdiction to entertain the very same question 1s taken away In Badri Narayan 
Singh v Kamdeo Prasad Singh?, the Supreme Court lays down that a judgment 1s 
conclusive regarding the points decided between the same parties and the parties 
should not be vexed twice for the same cause, hence where there were two appeals 
out of one proceeding before an Election Tribunal, the subject-matter of each appeal 
being different, and there were a common judgment but separate orders, 1n an appeal 
against one of the decrees, there being no appeal from the other, the finding against 
the appellant ın the other decree will operate as res judicata In Mst Gulab Bai y. 
Manphool Bai?, the Supreme Court decides that the word ‘ suit’ in the context of 
section 11, Civil Procedure Code, would include the whole of a suit and not a part of 
it, so much so, a part of a suit or an issue 1n a suit 1s not intended to be covered by 
the said word ın the material clause “ın a Court competent to try such subsequent 
suit or the suit on which such issue has been subsequently raised” , and that the 
expression ‘‘ competent jurisdiction means competent jurisdiction as regards the 
pecuniary limit as well as the subject-matter” T R S. Mam v I.R P. Radw* points 
out that where a letter terminating a person's appointment was posted at Calcutta 
where the principal was carrying on business and was received by the agent at Madras 
there can be no doubt that the termination of the agency was effected at Madras 
and at least a part of the cause of action arose within the jurisdiction of the Court in 
Madras , hence, a suit for recovery of damages for alleged wrongful termination of 
service cannot be regarded as a suit, for accounts and that the cause of action will 
arise only ın the place where the account books of the defendants are kept. Tzrugnana 
Sambanda Mudaliar v. Meenakshi” holds that where a Court auction-purchaser in 
execution sale under a charge decree was 1n possession of property and the plaintiff 
decree-holder purchased the property in subsequent execution sale and an appl- 
cation by him against the prior auction purchaser for possession was dismissed, an 
appeal would have to be filed against the order of dismissal, and section 47 bars a 
suit. Punnavanam Pillar v. Muthuswam: Achan? lays down that the term “ tools” 
in section 60 (1) (5) is not confined to simple machinery alone , that even machinery 
like the sewing machine of a tailor or the tractor of a farmer will fall within the scope 
of the expression “‘ tools of an artisan or 1mplements of husbandry of an agricul- 
turist " and as such they will be exempt from attachment in execution of a decree ; 
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that the term “ artisan ? must however be restricted to a handicraftsman or artificer 
employed in any of the industrial arts ; that while a musician or doctor cannot be 
called an artisan a goldsmith will come within the scope of the expression, but there 
may be instances where a master goldsmith employs others under him for purposes 
of his trade and such a person will not come within the expression “ artisan”? In 
S. A. Tuljaram Desar v. Vithalrao Thube*, the Supreme Court states that under clause 
(c) of the proviso to section 60 (1), houses and other buildings (with the materials 
and the sites thereof and the land immediately appurtenant thereto and necessary 
for their enjoyment) belonging to an agriculturist and occupied by him are exempted 
from attachment , that even if ıt ıs not necessary that a person must till the land 
with his own hands to be an agriculturist, he must at least show that he was really 
dependent for his living on tilling the soil and was unable to maintain himself other- 
wise , and that unless a person 1s really dependent for his mamtenance by tilling the 
soil and unable to maintain himself otherwise, he cannot be regarded as an ^ agricul- 
turist è within the meaning of that word ın section 6o In $ N Dutt v. Umon'of- 
India?, the Supreme Court makes ıt clear that when an individual carries on business 
in some name and style the notice under section 80 has to be given by the individual 
in his own name, for the suit can be filed only in the name of the individual , and 
that the identity of the person who issues the notice with the person who brings the 
suit must be there before ıt can be said that sect:on 80 has been complied with. 
Thangavel Nadar v. Sudalimada Nadar? points out that the question of what constitutes 
public nuisance within the meaning of section 91 (1) 1s a question of fact, so much so,. 
the bar of suit due to lack of the Advocate-General’s sanction should be put forward 
at the earliest stage , that even if the subject-matter of the proceeding amounted to a 
* public nuisance ° a mere failure to obtain the Advocate-General’s sanction will not 
affect the maintamability of the suit, if the objection ıs not taken at the earliest 
stage , and that 1t ıs doubtful whether an encroachment caused by a masonry con- 
struction which narrowed the street and obstructed its use by the public would con- 
stitute public nuisance’ In Raye Anandrao v. Shamrao*, the Supreme Court lays 
down that though a suit under section 92 comes to an end when a decree 1s passed: 
therein including the settlement of a scheme for the administration of the trust, there 
is nothing in the fact that the Court can settle a scheme under section 92 (1) to prevent 
it from making the scheme elastic and provide for 1ts modification in the scheme itself , 
that all that 1t will provide is that where necessity arises a change may be made ım the 
manner of administration by the modification of the scheme , that 1f the scheme 1s 
amended ın pursuance of such a clause ıt will not amount to amending the decree ; 
that ıt ıs but appropriate and convenient that a scheme should contain a provision 
for its modification as that would provide a speedier remedy for modification of the 
manner of administration than through the cumbrous procedure of a suit , that a sut 
for settlement of a scheme 1s analogous to an administration suit, and so long as the 
modification ın the scheme ıs for the purpose of administration, such modification 
can be made by an apphcation under the relevant clause of the scheme ; and that the 
mere fact that the pujaris were not parties to the suit will not take away the Jurisdiction 
of the District Judge to modify the scheme, 1f the modification 1s with reference to 
the administration of the trust and ifit does not affect the rights of the pujaris. 
Gunamam v Stephen? holds that a suit by some members of a Christian Mission for a 
declaration that the defendants had ceased to be members of the said Mission and 
were not entitled to its benefits and to retain possession of the trust properties of the 
Mission, and for recovery of possession of such properties from the defendants does 
not require the sanction of the Advocate-General under section 92, when there 1s no 
allegation or admission ın the plaint that the defendants were trustees and when the 
defendants themselves do not clazm to be trustees. Raju v Advocate-General® 
expresses the view that the power exercised by the Advocate-General under section 
92 1s not a judicial one and the resultant order is not a judicial order , that the grant- 
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ing or refusing to grant sanction under section 92 is not a judicial determination of 
any legal rights of parties to the proposed action ; and the fact that the Advocate- 
‘General adopts a judicial procedure does not make any difference to the nature of 
his duty. In V. V. Satyanarayana Raju v. Hanumayamma!, the Supreme Court lays 
«down that where the trial Court had on a consideration of the entire evidence given 

a finding on a question as to effective possession but the appellate Court had not 
recorded any finding, 1t 15 open to the High Court under section 100 to call for a 
finding. Valhammaz Ach v. Velu Serva? pomts out that the High Court in Second 
Appeal should not mterfere with a concurrent finding of fact arrived at by the lower 
Courts on the question of adverse possession by one co-sharer against another. Kalla 
Maisgy v. Kanmammal? expresses the view that the mere fact that the District Judge 
in appeal had failed to take notice of certam pieces of evidence which the trial Judge 
had referred to for rejecting the case of permanent concubinage 1s not a ground for 
the High Court interfering with the District Judge’s finding of fact that concubinage 
had been established when there was other material available to support his finding. 

Srimathi Amman Ammal v. Muthuswami Chethar* lays down that in respect of a claim 
for restitution no Court-fee will be payable. Pappu Reddar v. Ramanatha Iver? makes 
it clear that restitution as a means of doing justice between the parties will neces- 
sarily have to depend on the facts and circumstances of each case and ıt cannot be 
laid down as an 1nflexible rule that Courts should have regard only to the detriment 
suffered by the party claiming restitution and not to the position of the other ; that 
where money is deposited in Court in pursuance of a decree with liberty to the decree- 

holder to draw it out only on furnishing security, which the decree holder did not 
choose to avail and thus did not have the use of the money lying in 

Court, and subsequently the decree was reversed, it cannot be said as 

an inflexible rule that the decree-holder would be lable to pay interest by 
way of restitution on the amount deposited by the erstwhile Judgment-debtor. 

In Mahant Ram Das v. Ganga Das?, the Supreme Court holds that section 
148 1n terms allows extensions of time even if the original period fixed has expired, 
that section 149 1s equally liberal, and a forttr: those sections could be invoked when 
the time has not actually expired , that procedural orders though peremptory do not 
completely estop a Court from taking note of events and circumstances which happen 
within the time fixed , and that Courts have moulded their practice to meet such a 
situation and to restore a suit or proceeding even though a final order has been made. 

Abdul Razack v. Mohammad Shah" decides that a party can be impleaded under Order 

1, Rule 10 only when he 1s a necessary or proper party ; that a person claiming an 

adverse title to the estate of the deceased would neither be a necessary nor a proper 
party in a suit for administration of the estate ; and that such party can institute his 

own suit for protection of his rights and cannot get his claim adjudicated in a suit by 
a plamtiff for admuustration. Raammal v. Kanmyan — Muthuraj? pomts out 
that where ın a suit for partition the plaintiff's claim based on a transfer from one of 
the defendants was not sustained, the transposition of such defendant as plaintiff to 

enable him to seek the relief in lieu of the original plaintiff can properly be made 
under Order r, rule ro Railal U. Shah v. Subramama Pillai? lays down that Order 7, 

rule 10, provides that only Courts which have no jurisdiction to entertain the suit 
could return a plaint for presentation to a proper Court , so much so, where a plaintiff 
having a choice of instituting a suit ın two forums institutes the same in one of them 
and takes a return of the plaint, albeit under an order of that Court and presents the 
same to the other forum he cannot be permitted to ask for a return of the plaint from 
the second Court so as to enable him to present 1t to the first ; nor can section I5I 

which is intended to prevent an abuse of process of Court be invoked to obtain an 
order for return of a plaint by a Court which had jurisdiction to entertain it. Pattabi- 
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raman v. Ganapathy Kannappa Mudah!? points out that Order 8-A, rule 1, applies to 
cases where the defendant would be entitled to contribution or indemnity against 
a third party, that before a Third Party Notice could issue it is necessary to find 
whether the defendant 1s entitled to an indemnity or contribution from the third 
party concerned , that the principle does not depend upon the right of the plaintiff 
to choose any one of the parties hable to him as a defendant in the suit but 1s for the 
protection of the defendant , that there is nothing ın Order 8-A restricting its applica- 
tion to suits other than those laid on negotiable instruments , that a Court should not 
refuse to adopt the Third Party Procedure merely because the case raises a question 
of some difficulty , and that 1n a suit by the endorsee of a promissory note against 
the maker without impleading the original payee or endorser the defendant-rgaker 
has no right to resort to the Third Party Procedure under Order 8-A, rule 1 and get 
the endorser 1mpleaded in the suit as a party defendant — Kannappa Chettiar v. Dhana- 
bagyammal* expresses the view that where the relief under Order 8-A was claimed gn 
the written statement of the first defendant and notice of the claim was given to the 
co-defendant and the latter specifically admitted the truth of the claim 1n his cross- 
examination, the co-defendant had in substance, sufficient notice of the habihity 
sought to be foisted on him under Order 8-A — Ramaswam: Pillar v Angammal? decides 
that where payments were made by a debtor to the husband of the creditor on the 
latter's representation that he had authority to bind his wife, the debtor has no claim 
based on indemnity and the provisions of Order 8-A cannot be invoked Saraswat: 
Ammal v L.I C., Madras? lays down that Order 16, rule 19 (a), should be read and 
understood in the light of clause (5) of the same rule, and that though a witness may 
be residing outside the limits of a Court's jurisdiction the Court can summon him to 
attend in person subject to the condition of distance mentioned therein — Kuppuswami 
v. Rangat Goundan* holds that since Order 38 rule 11 1n effect equates an attachment 
before judgment followed by a decree to an attachment made in execution 1t should 
follow that under Order 21, rule 57, the Court 1s competent to make an order with 
regard to the attachment when 1t makes an order ın relation to the execution applica- 
tion  Sarlappanv. Subbiah Pillai? points out that Order 21, rule go, entitles any person 
whose interests are affected by a Court sale to apply to the executing Court to set 
aside the sale on certain grounds and subject to certain conditions and that it 1s wider 
than rule 89 which enables only a person holding an interest in the property sold to 
apply for setting aside the sale. Kamalasam Ammal v. Kuppuswam: Mudali$ makes ıt 
clear that under the first proviso to Order 21, rule 9o, as amended in Madras, where 
the Court 1n its discretion decides that security or deposit 1s necessary, 1t must decide 
whether to direct a deposit or permit the applicant to furnish security and it must 
deal with the matter bearing 1n mind the effect of the proviso and give reasons for 
its decision. Abdul Salam v. Lourdusam? expresses the view that where a party 1s 
represented by a counsel and the counsel 1s not present, and the party asks for an 
adjournment to enable him to procure the presence of counsel, an adjudication made 
in such circumstances 1n the presence of the party would still be an ex parte adjudica- 
tion, that the principle will equally apply to execution proceedings, and that the 
dismissal of the execution petition for non-prosecution amounts to a dismissal for 
default and Order 21, rule 104, will be attracted Ramakrishna Kulvant Ratv Hardcastle 
& Co ® states that there could be no rigid rule of law demarcating the boundary and 
the area of the discretion to be exercised by the Court 1n relaxing the rule as to the 
personal attendance of parties or witnesses 1n Gourt, and that considerations such as 
distance, inconvenience, expense, etc., cannot by themselves entitle a party to be 
examined on commission as of right. Velayudham Pillar v. Parameswaram Pillai? makes 
it clear that the proviso to Order 32,rule 4 (1),read with rule 15 1n the case of lunatics, 
has reference to adverseness of interest regarding the subject-matter and where ıt is 
not the case of any party that the next friend would be 1nterested 1n seeing that the. 
suit is dismissed, but on the other hand she would only be too anxious to obtain a 
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decree on behalf of the lunatic, 1t cannot be held that her interests are in any way 
adverse to those of the Iunatic plaintiff and therefore the suit 1s not properly framed. 
Arak Chand Kankana v Amarchand Kankaria! pomts out that Order 33, rule 5 (d-1), as 
amended in Madras directs the Court to reject an application to sue as a pauper where 
the suit appears to be barred by any law , that a suit comprises all the prayers and 
not merely one or more of them , and that where the Court finds one or more prayers 
—which by themselves cannot constitute the suxt—are barred by limitation, it has no, 
Jurisdiction to withhold leave or to limit the leave to prayers which are not found 
barred or even to direct the applicant to file a fresh petition for leave confining the 
plaint to such prayers as are not found barred In Sundaram Iyer v Swamimatha Pilai?, 
it is Bointed out that though ıt 1s the duty of the Judge to satisfy himself on perusing 
the decree and judgment that the decree 1s illegal or contrary to law before making up 
his mind to issue notice to the respondent under Order 41 in an appeal zn forma 
fttuperis, yet if the Judge had committed an error 1n issuing the notice without perform- 
ing the duty 1mposed on him under Order 44, rule 1 (2),there 1s no reason for holding 
that he had no jurisdiction to correct his own error — Ekambara Mudaliar v. Swasankara 
Mudahar? decides that ın the case of an appeal preferred under clause 15 of the 
Letters Patent from an order of a single Judge of the High Court refusing leave to 
appeal ın forma pauperis no notice ıs necessary to the respondents before deciding a 
Letters Patent Appeal against an order declining to grant leave to appeal ın forma 
pauperis In Shew Bux Mohata v Tulsimanjan Dasi? the Supreme Court expresses 
the view that there 1s no specific provision providing for the effect of failure to comply 
with Order 45, rule 7, that the effect of the absence of any such provision would be 
that the jurisdiction of the Court to extend time was not intended to be taken away, 
and that High Courts had the power both before and after the amendment of 1920 
to extend time. Soosaı Anthony D’Costa v Francis Roche? holds that assuming that the 
counsel who argued the appeal had specific instructions from his client to argue a 
certam point, and he failed to argue the point designedly or by 1nadvertence, that 
m itself, without anything more, would not be enough to warrant a review of the 
judgment. 


PENAL CODE 


In Vyayam & Co, In ref, ıt is made clear that a conviction under section 174, 
Penal Code, for failure to comply with a summons to produce account books for a 
departmental enquiry or to inspect claims of exemption granted by the assessing 
authority cannot be sustained Palam: Kudumban v. Dinakaran” holds that removal 
by the judgment-debtor and four others of two sheep distramed ın execution of a 
decree and entrusted to the son of the decree-holder on his executing a security bond 
was not ‘fraudulent removal’, and hence section 206 was not involved 1n the case 
and a complaint without the sanction by the concerned civil Court under section 
195 (1) (6), Criminal Procedure Code, was perfectly competent Ramaswamy, In re® 
states that malice 1s one of the most mmportant ingredients of an offence under 
section 295-A of the Penal Code, and 1t 1s certainly for the prosecution to establish 
the presence of that element by proper evidence, but in almost all cases where 1t 1s. 
required to be proved it has only to be inferred from the circumstances and back- 
ground of the case Jbramsa, in re?, makes ıt clear that neither section 304-A nor 
the other sections of the Code where the mens rea required 1s negligence use that word 
in any different manner from the word ' negligence" in Civil Law, though there 
is bound to be difference ın the proof required in the two cases, that ın a Civil 
suit it 1s sufficient to prove neglect of duty by consideration of the probabilities of 
the case, but 1n Criminal Law though what in fact amounts to criminal negligence 1s 
difficult to define 1t should show such disregard for life and safety of others as to 
amount to a criminal act, that 1s an act against the state as distinguished from an 
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act against the 1ndividual. Maragatham, In re!, points out that where an intervening 
circumstance prevented the attempt from being successful but yet brought about 
the same result by accident, the act will be only an attempt. Devasahayam, In re?, 
expresses the view that section 321 and the specific Explanation to section 322 make 
it clear that either the ingredient of intention or that of knowledge must be essen- 
tially present ın order to constitute the offence of hurt. Arumugham Pillar v. Gnana- 
soundara Pandian? decides that the essence of criminal hability under sections 337 
and 338 ıs culpable rashness or negligence and not any rashness or negligence. 
Public Prosecutor v. Syed Rowther* lays down that where officer's entry into a private 
residence was unwarranted, the residents have a perfect right to ask them to get out, 
and they cannot be held hable on a charge under section 353 of using criminal 
force with intent to prevent or deter a public servant from discharging his 
duties as a public servant. In S.S. Apparao v. Lakshmnarayana®, the 
Supreme Court pomts out that where a bona fide claim of right exits 
it can be a good defence to a prosecution for theft, and that an act does not amount 
to theft unless there be not only no legal right but no appearance or colour of a 
legal right. 


CRIMINAL PROCEDURE CODE, 


In Sankaranarayana Rengan Reddur, Yn re$, it is held that an Additional District 
Magistrate conducting an enquiry under the  Exíradition Act to decide whether a 
prima facie case 1s made out ın support of the requisition for extradition of the fugi- 
tive offender ıs a * Criminal Court’ within the meaning of section 6, Criminal 
Procedure Code, and has to follow the same procedure applicable to cases triable by 
a Court of Sessions or the High Court, and that his order 1s a judicial order revisable 
under section 439 by the High Court. In Harnam Das v. The State of Uttar Pradesh’, 
the Supreme Court points out that the terms of section 99-A indicate that an order 
of forfeiture can be made only when the Government forms a certain opinion and 
that the Government has to state the grounds of that opinion , that where the 
Government did not state the grounds of its opinion the High Court must set aside 
the order under section 99-D, for 1t cannot be satisfied whether the grounds given by 
the Government justified the order or not ; that sections 99-A, 99-B and 99-D must 
be read together , that under section 99-D it 1s the duty of the High Court to set 
aside an order of forfeiture if it 1s not satisfied that the grounds on which the Govern- 
ment formed its opinion that the books contained matters, the publication of which 
would be punishable under any one or more of sections 124-A, 153-A, 295-A of the 
Penal Code could justify that opinion , that 1t 1s not 1ts duty to do more and find 
itself whether the book contained any such matter , and that the Code nowhere 
provides for an order of forfeiture being made by the High Court. Ulagampatti 
Savarinayagam v. Kou Pillarmanickam® holds that the passing of a final order under 
section 145, Criminal Procedure Code, after the withdrawal of the petitioners from 
the proceedings is not illegal, where the order had been passed after looking into 
the report of the Police about the likelihood of breach of the peace. Subramama 
Iyer v. Pudumandan® makes ıt clear that though the High Court can revise an order 
of the lower Court under section 145 despite the fact that a reference had been 
made to the civil Court under section 146 (1), 1t will not go into the correctness or 
equity of the finding ofthe civil Courtin a revision under section 145, but an illegality 
in the final order could always be agitated 1n revision, thata final order under section 
145 should be in conformity with the preliminary order under section 145 (1) , 
and that a final order cannot include properties not covered by the preliminary order. 
Arumugha Gounder, In re?°, decides that where a complaint is made to the Court, it 
is open to the Court to order investigation by the Police under section 156 (3) ; 
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and ın such cases ıt cannot be said that the Court has taken cognisance of any offence ; 
but ıt applies its mind only for taking some other action, for example, ordering 
investigation by the Police Dandapan Nadar v State of Madras? takes the view 
that the report of a Police Officer investigating a prohibition offence would fall 
under section 173 , that a Police Officer investigating into a prohibition offence 
does so under the provisions of the Cruminal Procedure Code supplemented by 
the special provisions of the Prohibition Act, that the procedure under section 252 
1s not more advantageous to the accused than that presented under section 251-À ; 
and that the latte: confers two inestimable advantages on him, namely, his being 
put in possession of all documents and secondly his having to be acquitted if the 
prosegution 1s unable to prove the case against hum, instead of being merely dis- 

charged Rangaswam Chetty, In re?, lays down that in passing an order under 
section 207-A, clause (6) or (7) 1t 1s not the province of the Committing Magistrate 
to,disbelieve or reject the evidence of witnesses examined by the Police during the 
investigation and that statement of witnesses recorded under section 162 should be 
considered along with the other circumstances and a finding should be arrived at 
whether there are sufficient grounds to commit the accused Perraswamz, In re, 
holds that section 247, no doubt, enjoms on the Magistrate to acquit the accused 
for non-appearance of the complainant, but it aiso gives him power to adjourn 
the case for proper reasons, and the proviso enables him to dispense with the personal 
attendance of the complainant when 1t 1s not necessary , that even at the time of 
taking the complaint on file under section 200 the Magistrate 1s not bound to exa- 
mune the complainant on oath in any case where the complaint has been made by a 
public servant acting or purporting to act in the discharge of his official duties ; 
and that a conviction of the accused on the evidence on record ıs not illegal Ananta- 
raman v Ramaswamy expresses the view that an offence under section 75 of the 
Madras City Police Act and an offence under section 323, Penal Code, are not 
identical though the same facts may be relied upon 1n both cases, and hence separate 
prosecutions for the two offences on the same facts will not be barred under section 
403, Criminal Procedure Code Rau, In re*, makes ıt clear that the fact that an 
accused would have a right of appeal if he had been convicted and sentenced to 
six month's rigorous imprisonment in the mofussil but not against a similar sentence 
on conviction by a Presidency Magistrate does not render section 411 ultra vires as 
offending Article 14 of the Constitution Jadayandı, In re®, points out that under 
section 423 (b) of the Criminal Procedure Code, the appellate Court's power to 
acquit or discharge or order retrial could be exercised only with regard to a person 
who has preferred. an appeal against his conviction and sentence , that while dis- 
posing of an appeal by the co-accused. who had. also been convicted. and. sentenced. 
in the same case, though the conviction of the accused who had not preferred an 
appeal could be set aside, a retrial of such non-appealing accused could not be order- 
ed , that the proper procedure to follow would be to issue a rule on the accused and 

the prosecution to show cause why the conviction should not be set aside and a. 
retrial ordered , but this could be done only by the High Court by invoking its 
revisional juzisdiction while disposing of a regular appeal Pakkiriswamy Pallar, 
In re’, holds that the proceeding preceding an order of discharge under section 
251-À (2) is not a ‘ trial’ in the strict sense but 1s only 1n the nature of an 1nquiry , 
that an order of discharge under section 251-A (2) does not amount to an order of 
acquittal, that the proceeding contemplated therein involves no taking of evidence 

but only & consideration of the documents referred to 1n section 173 and 1f necessary 
an examination of the accused , that the trial really commences only with the fram. 
ing of a charge as 1s apparent from sub-sections (3) to (11) of section 251-A, and that 
therefore the District Magistrate has jurisdiction under sections 435 and 436 of 
the Code to set aside an order of discharge passed by the Additional First Class 
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Magistrate under sectionY251-A. (2) and to order a retrial or fresh disposal Maha- 
deoa Rao v Yasoda Bait, makes it clear that unless ıt could be established by evidence 
that the father of the child 1s himself the 1nformant on the basis of which the paternity 
of the child is entered 1n the Birth Register of the Local Body, an extract of such Birth 
Register where the name of the informant 1s not filled up, cannot give rise to any 
presumption as to the paternity of the child in a proceeding for maintenance under 
section 488 , and that ıt 1s for the mother claammg maintenance to show that the 
children though born out of lawful wedlock could only have been born to the alleged 
father under the circumstances of an exclusive relationship 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR JUSTICE JAGADISAN AND MR JUSTICE SRINIVASAN 


A Natesa Iyer, Kallidaikurichi . Applicant * 
v 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), sechon 10(2) (xv) and (x)—Payment of salary and bonus for the assess- 
ment years 1953-54 and 1954-55 by the assessee to his son—Whether such amounts could be claimed as permissible 
deduction while computing the business vnzome— Expenses. incurred wholly and excluswely for the purpose of 
business" —W hat amounts to 

A payment of salary as such would not be a permissible deduction unless the payment can be 
said to have been incurred wholly and exclusively for the purpose of the busmess The assessee must 
satisfy the Department that 1t was necesary to have incurred the salary expenses to carry on the business 
and to earn the income therefrom It must also be established that the payment was not motivated 
by non-commercial considerations such as piety, benefaction or mere love and affection. There 
must be correlation of the work done by the employee to the remuneration received by him. As 
laid downin The Newtone Studios v Commissioner of Income-tax, (1955) 2MLJ 514 ILR (1956) Mad. 
670 281 TR 378, the only test for the deductibility of remuneration paid to an employee ıs whether 
the expenditure has been incurred solely and exclusively for the purpose of the business On the facts, 
ıt cannot be said that the business income of the assessee has been augmented by reason of the special 
endeavour or skill displayed by the son of the assessee Thus ın the instant case, the inference is 
irresistable that the assessee paid his son the amounts claimed by way of deduction, only out of family 
feeling, and not for his ability and capacity ın earning the income of the business Hence the re- 
quirements of section 10(2) (xv) of the Income-tax Act (XI of 1922) are not complied with. The large- 
ness of the payment 1s so great having regard to the scope and income of the business that ıt 
almost raises a presumption that ıt 15 not a payment of remuneration. 


Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 1922)1n R A. Nos. 373 
and 374 of 1957-58 on its file (I T A. Nos 6736 and 6737 of 1956-57—Assessment 
years 1953-54 and 1954-55) for decision on the following questions of law, viz.— 

** Whether on the facts and in the circumstances of the case there was material which justified 


the Tribunal in disallowing the payments of Rs 7,000 as salary and Rs 2,100 as bonus to the Manager 
Sankaran, 1n each of the assessment years ” 


S Padmanabhan, for Applicant 
S Ranganathan, Special Counsel for Income-tax on behalt of the Respondent. 


The Judgment of the Court was delivered by 

jagadisan, F —This tax reference arises under the Indian Income-tax Act. The 
assessee was assessed on his business income for the assessment years 1953-54 and 
1954-55. The relevant accounting years are the calendar years 1952 and 1953. 
In computing the business income the assessee claimed as permissible deduction the 
ue E a Ear a a E e ————MM———————— = 
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salary and bonus paid to his son, Sankaran who was employed in the business. ‘The 
salary and bonus payments claimcd as deduction by the assessee for the two assess- 
ment years were as follows — 


Assessment years. Salary Bonus. 
1953-54. Rs 12,000 per year. Rs. 3,000 per year. 
1954-55 do Rs 3,500 per year. 


The Additional Income-tax Officer, Tinnevelly, allowed as deduction salary, 
for both the years, of Rs 4,500 a year and allowed Rs goo as bonus for the year 1953- 
54 and Rs 1,400 as bonus tor 1954-55 as proper deduction ‘The rest ofthe assessee’s 
claim for deduction was disallowed The assessee preierred an appeal to the Appel- 
latc Assistant Commissioner, Tuticorin ‘The Appellate Authority except for enhanc- 
ing the deduction of bonus for the year 1953-54 to Rs 1,100 affirmed the decision of 
the Income-tax Officer There was a further appeal to the Income-tax Appellate 
Tribunal, Madras, which however dismissed the appeal, affirming the decision of the 
Appellate Assistant Commissioner The assessee filed an application under sectfon 
66 of the Act to the Tribunal for reference of questions ot law to this Court but failed. 
The assessee filed an application in this Court under section 66 ¢2) of the Act raising 
the following question * 

‘© Whether on the facts and in the circumstances of the case there was material which justified 
the tribunal ın disallowing the payments of Rs 7,000 as salary and Rs 2,100 as bonus to the Manager 
Sankaran, ın each of the assessment years ? 

The figures contained ın the question as framed are not correct The disallowed 
portion of the salary in both the years ıs Rs 7,500 per year The bonus amount 
disallowed for the year 1953-54 1sonly Rs 1,900 ‘This inaccuracy does not however 
allect the real question for determination, namely, whether the assessee 1s entitled to 
claim by way ot prope: deduction the entire amount ot salary and bonus paid by hun 
to the employee, his son 


At the ume when this Court ordered the application for reference a direction 
was given to the Tribunal that it should allow the assessee and the Department an 
opportunity to place further material and to submit the case with its findings. This 
has now been done by the Tribunal. It 1s not now necessary for us to express any 
opinion on the question whether the direction to take further evidence in the matter 
was properly given in a proceeding under section 66 of the Act. 


The business of the assessee was during the relevant period carried on at Kallidai- 
kurichi and at Pollachi. Formerly the business was owned by a firm of two partners, 
the assessee and his brother, Mani Iyer. Between the years 1929 and 1949 the 
assessee's brother Mani Iyer was managing the business at Pollachi. Mani Iyer died 
sometime ın December, 1949 Thereafter the assessee seems to have become the 
sole owner of the business Sankaran, the son of the assessee was born 1n 1929 and 
he passed the first year Intermediate Examination sometime in the middle of 1949. 
It 1s now claimed that Sankaran entered this business career at Kallidaikurichi in 
the year 1948 and he took charge of the business at Pollachi in February, 1950, after 
the demise of Mani Iyer, Whether the story of Sankaran having taken to business 
at Kallidaikurichi ın 1948 1s true or not, it 15 quite obvious that he was a mere lad 
about 21 years old when he is said to have been placed at the helm of the business 
affairs at Pollachi. For the assessment years 1951-52 and 1952-53 the assessee made 
a claim for deduction of salary paid to Sankaran. The Income-tax Officer allowed 
a salary of Rs. 2,500 per year though the assessee claimed as deduction the salary 
of Rs 1,000 a month or Rs. 12,000 a year. The assessee took up the matter to the 
Tribunal which held that the proper salary to be allowed was Rs. 4,500 per annum. 
For the years 1n question 1953-54 and 1954-55 both the Department and the Tribunal 
have accepted this standard payment ot Rs. 4,500 per year by way of salary as the 
proper deductible amount. 


The expense of salary payment can be claimed as deduction in computing the 
business income of an assessee only it the requirements of section 10 (2) (xv) of the 
Act are complied with ; thatis ** the expenses should have been laid out or expended 
wholly and exclusively for the purpose of the business." Bonus payments paid to 


£ 
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the employee in a business concern can be claimed as proper deduction by the 
employer assessee 1f they satisfied the conditions prescribed. under section. 10 (2) (x) 
ofthe Act. "That provision reads : 


* Any sum paid to an employee as bonus or commussion for services rendered where such sum 
would not have been payable to him as profits or dividends if 1t had not been paid as bonus or com- 
mission ; provided that the amount of the bonus or commission 1s of a. reasonable amount with ref- 
erence to (a) the pay of the employee and the conditions of, his service, (5) the profits of the business 
profession or vocation for the year 1n question and (c) the general practice 1n similar business, pro- 
fessions or vocations " 


We shall first deal with the question as to whether the claim of the assessee to 
dedu& Rs. 12,000 per annum, salary paid to Sankaran, falls within the provisions of 
section 10 (2) (xv) of the Act. The fixation and payment of salary arises out of the 
terms of employment between the employer and the employee. Nothing prevents 
an employer being liberal and even lavish in the matter ot his paying wages or salary 
to the employed staff, and indeed ıt 1s his sole prerogative over which the Court has 
no domain or jurisdigtion. But the Indian Income-tax Act has its own code in the 
matter of allowing deductions of expenses and payments 1n computing the business 
income of an assessee. A payment of salary as such would not be a permissible 
deduction unless the payment can be said to have been incurred wholly and exclu- 
sively for the purpose of the business. The assessee must satisfy the Department that 
it was necessary to have incurred the salary expenses to carry on the business and to 
earn the income therefrom He must also establish that the payment of salary was 
essential for the purpose of business and was not motivated by non commercial 
considerations such as piety, benefaction or mere love and affection. ‘There must be 
correlation of the work done by the employee to the reumuneration received by him. 
Any amount which the assessee may pay alleging ıt to be remuneration or salary over 
and above the requirements of the business for the purpose of its being carried on 
efficiently would be excessive remuneration trom the point of view of the depart- 
mental authorities who owe a duty to estimate and apportion that amount of pay- 
ment as would fall within the larguage of section 10 (2) (xv) of the Act. 


Payment of salary in excess of the needs of the business cannot be justified as a 
proper revenue charge on the income. The taxing authorities have a difficult task 
to perform when they have to determine whether a salary payment, in whole or in 
part, ıs expended wholly and exclusively for the business. Does the payment 
represent a fair measure of remuneration for services rendered ; 1s it within the limits 
of commercial prudence of a reasonable businessman conducting a business of that 
magnitude ; does the capacity, ability and skull of the employee deserve the salary 
paid ,—these are a few pertinent questions, which 1f answered may lead to a satis- 
factory solution of the problem of permissible deduction. Business needs and require- 
ments and the quantum of salary disbursements cannot be nicely and evenly balanced 
on delicate scales The Department should not use the scissor to prune salary pay- 
ment to reach absurdly low levels, disregarding the potent factor that the assessce 
has the privilege and latitude to run his business 1n the way he likes. A dictatorial 
assumption and a doctrinaire approach to the problem should of course be avoided. 


Learned counsel for the petitioner referred us to the decision in The Newtone 
Studios v. Commissioner of Income-lax* and contended that the Income-tax Act does not 
clothe the taxing authority with a power or jurisdiction to determine the reasonable- 
ness of the amount fixed and paid by the assessee. We respectfully agree with that 
decision and we have no doubt that the only test for the deductibility of remuneration 
paid to an employee 1s whether the expenditure has been incurred solely and exclu- 
sively for the purpose of the business. Our attention has also been drawn to the deci- 
sion of this Court in Messrs Raman G Raman v Commissioner of Income-tax, Madras?. 
We respectfully agree with the following observations of the learned Chief Justice in 
that case : 

——Á——————————————————— € RUE RR RR RR €: 
I. (1955) 2 M.L J. 514 . LL.R. (1956) Mad. 2. Ref. Case No. 65 of 1957. ' 
670 : 28 I.T.R. 378. 
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“c The case 1s not one of the department making as estimate or making an allowance. It has 
only to decide whether the expenditure 1s proper or not. For that purpose, 1t has got to see whether 
such expenditure was voluntarily incurred for the purpose of the business Once that test 1s satisfied 
namely, correlation of the business purpose with the expenditure, the department 1s not concerned 
with the question what ın 1ts opinion. would have been the proper expenditure ” 


What are the facts in ths case? A boy just out of the College ıs said to be in 
independent charge of a business ın the place of a deceased partner. He ıs paid a 
salary of Rs 1,000 a month and bonus of about 3 to 4 months’ salaryl. The annual 
income of the business when 1t was run by the deceased partner was roughly, Rs. 
55, 062 in 1947 , Rs 34,460 in 1948, Rs 43,6081n 1949 After Sankaran, the son of 
the assessee, took charge the annual earnings were Rs 20,878 in 1951 , Rs 32,360 in 
1952 , Rs 31,979 n 1953 and Rs 40,048 1n 1954. It cannot be said that the business 
income of the assessees has been augmented by reason of the special endeavour or 
skill displayed by Sankaran The finding of the Tribunal is that the son was merely 
carrying out the directions of h s iather ın the management of the business. 'THere 
were as many as 21 employees at the Pollach: branch of whom Venkataraman, the 
manager of Valparai Estate was paid Rs 200 a month , Sundaram was paid Rs. 165 
a month , Gopal Rao Rs 115 a month and Sambasivam Rs 105 a month. There 
was plenty of staff quite experienced and competent to assist the son in the manage- 
ment of the business It is not a relevant criterion that the deceased partner, Mani 
Iyer, drew a half share of the profits each year in his right as a partner to justify the 
salary drawn by the son as a permissible deduction ın computing the income of the 
assessee. In these circumstances the inference 1s irresistible that the assessee paid his 
son the amounts claimed by way of deduction only out of family feeling, and not for 
his ability and capacity ın earning the income of the business The largeness of the 
payment is so great having regard to the scope and income of the Pollachi business 
that 1t almost raises a presumption that 1t ıs not a payment of remuneration We are 
unable to say that the Department was not justified in disallowing portions of the 
salary, as being not incurred for the purpose of earning the profits ofthe business It 
may be that the Department made a shght underestimate of the adequate rate of 
remuneration payable to the employee, but ıt ıs not within the province of this Court 
to set right matters, and direct the Department to make a further allowance On the 
basis of the allowed salary the bonus allowed 1s reasonable and 1n conformity with 
section 10 (2) (x). 

The digression of the Tribunal into the scales of pay of an I.A S Officer and of a 
I Class Honours Graduate employed in the Accountant-General's Office cannot 
remain unnoticed In our opinion a comparison of wages earned by an employee 
in a business concern with those of an official employed in Government service is 
wholly irrelevant 1n determining the question of propriety of a deduction claimed 
under section 10 (2) (xv) of the Indian Income-tax Act. Desp:te the faulty reason- 
ing adopted by the Tribunal it managed to reach the correct conclusion, and we 


uphold its decision. 


The reference is answered against the assessee. The assessee will pay the costs 
of the Department, Rs 250. 


K L.B. Reference answered against assessee. 


IJ MARIAPPA MUDALIAR V. STATE OF MADRAS (Jagadisan, 7.). 5 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MnkR. JUSTICE JAGADISAN AND Mr JUSTICE SRINIVASAN. 


A. P. Mariappa Mudaliar .. Petitioner * 
v. 
The State of Madras represented by the Deputy Commercial Tax 
Officer, Erode Rural, Erode .. Respondent. 


Madras Medium Cotton Mill Cloth (Sales Tax) Act (XLI of 1954) as amended by Madras Act (XXIII 
of 1957), section 3— Whether the turnover relating to sale of medium, fine or superfine cloth should suffer additional 
tax besides ordinary levy under the principal Act—Repeal of Madras Act (XLI of 1954) by Madras Act (II of 
1958) section 9 (2)—Scope and effect 


The habihty to pay tax arises on the happening of the taxable event, though collection may be 
postponed till after the total turnover is determined, the tax levied and the actual demand made. A 
sum of money 1s said to be payable when a person 1s under an obligation to pay it and the word 
* payable? may therefore ggnify an obhgation to pay at a future time 


The operation of section 9 (2) of the Madras Act (II of 1958) cannot be confined only to cases 
where there has been a determination and quantification of the tax before the relevant date (ziz.) 
ISt April, 1958 The object and purpose of giving effect to the repealing provision only on and from 
Ist April, 1958, must be to subject the dealers to the additional levy under the Madras Act (XLI of 
1954) ın respect of transactions throughout the financial year from ist April, 1957 to 31st March, 
1958 Thus, m the mstant case, the tax was * payable’ within the meaning of section 9 (2) of the 
Madras Act (II of 1958) Both under section 9 (2) referred above and under section 8 of the General 
Clauses Act, the lability of the assessee to pay the additional tax under the repealed Act 1s kept alive. 


Whateney v Inland Revenue Commissioners, LR (1926) A C 37 (52), referred to 


Petition under section 38 of the Sales Tax Act praying the High Court to revise 
the Order of the Sales Tax Appellate Tribunal, Madras, dated 1 5th March, 1960 
and made in T A. No 778 of 1959. 


K Snmvasan, D. S Meenakshisundaram and A Devanathan, for Petitioner. 
G. Ramanujam for the Government Pleader (A. Alagmiswam:), for Respondent, 
The Order of the Court was made by 


Jagadisan, 7.—The petitioner is a dealer in Handloom and Mill Cloth at Chenni- 
malai, Cormbatore District For the year 1957-58 the Deputy Commercial Tax 
Officer, Erode (Rural) assessed him under the Madras General Sales Tax Act on a 
turnover of Rs 3,41,948-82 nP. He appealed to the Appellate Assistant Commis- 
sioner, Commercial Taxes, Coimbatore, and obtamed a modification ın regard to the 
rate of assessment on a portion of the turnover but otherwise failed. He pre'erred 
a further appeal to the Sales Tax Appellate Tribunal, Madras and disputed the assess- 
ment of tax at the rate of 8 per cent on the turnover of Rs 88,732-73 nP. This turn- 
over is comprised of the following items. (1) Turnover of sales of medium cloth 
from 1st April, 1957 to 31st March, 1958—Rs 82,543-8 nP (2) Turnover of sales 
of fine and superfine cloth from rst September, 1957 to 12th December, 1957— 
Rs. 7,194-65 nP. (Total Rs 89,737-73 nP) 


The petitioner's contention was that the additional rate of 8 per cent. levied 
under the Madras Medium Cloth (Sales Tax) Act of 1954 (Act XLI of 1954) as 
modified by an amendment of the year 1957 was not leviable as that Act was repealed 
on and from rst April, 1958, by Madras Act (II of 1959! ‘The Tribunal negatived 
this contention and dismissed the appeal. The Revision Petition has been preferred 
against the said order. 


The only question that arises for determination is whether the turnover of Rs 
89,737-73 nP relating to sale of medium, fine or superfine cloth should suffer an 
additional tax at the rate of 8 per cent. besides the ordinary levy under the charging 


o a poscere ee - 
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section, section 3 of the Madras Act (XLI of 1954) as amended by Madras Act 
(XXIII of 1957). The relevant provision of that enactment reads thus . 

Section 3 (1) —On the first sale 1n the State of Madras of Medium Cotton Mill Cloth by a 
seller who 1s not exempt from taxation under sub-section (3) of the principal Act the seller 
shall pay a tax and the tax shall be paid by the seller on his turnover 1n each year relating to such 
cloth and shall be ın addition to the tax which he 1s liable under sub-section (1) of section 3 of the 
principal Act on his total turnover for the year i 

This was repealed by Madras Act (II of 1958) which received the assent of the 
Governor on 21st March, 1958 and published in the Fort St George Gazette on 
22nd March, 1958. All the provisions of this Act except section 9 came into force 
at once, and section 9 came into force only on and from 1st April, 1958 Section 9 
is the repealing provision and is in these terms 


* (y) Notwithstanding anything contained ın section 6, the Madras Tobacco (Taxation 
Sales and Registration) Act, 1953 (Madras Act, IV of 1953) and the Madras Medium Cotton M 
Cloth (Sales Tax) Act, 1954 Madras Act (XLI of 1954) are hereby repealed © 


(2) Notwithstanding such repeal, all taxes, fines and other sums which became payable under 

either of the Acts repealed by sub-section (1) immediately before thee 1st. April, 1958 may be 
recovered as if this section had not been enacted ” 
In the present case pre-assessment notice was served upon the petitioner on roth 
March, 1959 and the assessment itself was completed only on 27th March, 1959. 
The petitioner submits that no valid levy of tax under Madras Act (XLI of 1954) can 
be made after 1st April, 1958 on which date ıt stood repealed by reason of Madras 
Act (II of 1958). The petitioner further submits that the saving provision under 
section 9 (2) of Madras Act (II of 1958) can apply only to cases where the tax had 
been levied on a proper assessment of the turnover before 1st April, 1958. The ques- 
tion therefore 1s whether any tax was ‘ payable" within the meaning of section 9 of 
Madras Act (II of 1958) before rst April, 1958. 


Section 3, the charging section, of the principal Act provides that every dealer 
shall pay for each year a tax on his total turnover for that year calculated at 2 per cent. 
ofsuch turnover The taxable event under the Act 1s either sale or purchase and the 
scheme of the Act 1s that each transaction of sale or purchase by a dealer attracts tax 
at the point of time when the transactions take place though for the purpose of 
convenience the computation of the turnover ıs made annually. The habihty to 
pay tax therefore arises on the happening of the taxable event though collection may 
be postponed till after the total turnover 1s determined, the tax levied and the actual 
demand made A sum of money is said to be payable when a person 1s under an 
obligation to pay it. The word ‘ payable? may therefore signify an obligation to 
pay at a future time We may refer to the oft-quoted observations of Lord Dunedin 
in Whitvey v. Inland Revenue Commissioners} : 

“Once ıt ıs fixed that there 1s liability ıt 1s antecedently highly improbable that the statute 
should not go on to make that lability effective A statute ıs designed to be workable and the mter- 
pretation thereof by a Court should be to secure the object unless crucial omission or other direction 
makes that end untenable Now there are three stages 1n the 1mposition of a tax , there 1s the decla- 
ration of liability that 1s the part of the statute which determines what persons 1n respect of wha} 
property are liable Next there is the assessment Liability does not depend on assessment. That 
ex-hypothes, has already been fixed But assessment particulanses the exact sum which a person 
hable has to pay Lastly comes the method of recovery if the person taxed does not voluntarily 
pay 
We are of opinion that section 9 (2) of Madras Act (II of 1958) saves liability to pay 
tax incurred before rst April, 1958. The operation of that provision cannot be 
confined only to cases where there has been a determination and quantification of the 
tax before the relevant date The object and purpose of giving effect to the repealing 
provision only on and from ist April, 1958, must be to subject the dealers to the 
additional levy under Madras Act (XLI of 1954) in respect of transactions 
throughout the financial year from 1st April, 1957 to 31st March, 1958. 


We may also refer to the provisions of Madras General Clauses Act, section 8 : 


""Where any Act to which this Chapter apphes repeals any other enactment then the repeal shall 
not .... . . . . . 
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(d) affect any right, privilege, obhgation or liabihty acquired, accrued or incurred under 
any enactment, repealed ” 
It is clear that this provision will not permit the assessee to escape the lability incurred 
under Madras Act, (XLI of 1954.) We are unable to read section 9 (2) of Madras 
Act (II of 1959) as 1n any way derogatory to the provisions of the General Clauses 
Act In our opinion both section 9 (2) of Madras Act (II of 1958) and section 8 
of the Madras General Clauses Act sufficiently keep alive the liability of the assessee 
to pay the additional tax under the repealed Act. 
The Revision Petition fails and isdismissed with costs. Counsel’s fee Rs. 100. 


K.L.B. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—Mr JUSTICE VEERASWAMI, 


V °Vasudeva Bhat .. Petitioner * 
v. 
The Revenue Officer, Corporation of Madras Respondent. 


Madras City Municipal Act (IV of 1919), section 129-B— Third Proviso and Explanation 2—Exemp- 

tion from advertisement tax—Scope of —Sky-sign— What ts 
The Third Proviso to section 129-À of the Madras City Municipal Act which exempts certain 
modes of advertisements from the levy of tax ur der this section 1s r ot cor.fiz.cd to an exclusive trade 
orexclusive bu3simess carried on within the la d or buldu g — Tiads or business are words of wide 
im ort aid it cannot bs restricted to any exclusive trads or business ın any particular goods. 
S:lling ciga"ettes amo1g other goods 1s as much carryirg on business in cigarettes as 1n other gocds. 
Hence if a shop-keeper selling miscellaneous articles puts up an advertisemrrt Foard fixed to the 
parapet wall of his sho», 1t will attract the exem>tior from tax under the Proviso even though the 
adr: sem" it m ght rela'e to oily or¢ of. the several commodities sold by him in the shop The 
expression “ sky-sign ? obviously means a sign or advertisement so placed as to be backed by the sky. 
This 1s the meaning conveyed by the use of the word “against the sky” in Explanation 2 to the section. 
Petition under Article 226 of the Constitution praying that 1n the circumstances 
stated therein and in the affidavit filed therewith, the High Court will be pleased to 
issue a writ of certiorari calling for the records relating to the notice, dated 22nd July, 
1959, calling upon the petitioner to remove the advertisement board, passed by the 
respondent herein and to quash the same or in the alternative to issue a writ of 
mandamus directing the respondent herein to refrain from enforcing the terms of the 


said notice 

V. K. Thiruvenkatachar: (The Advocate-General instructed by M/s King and 
Partridge, for Petitioner. 

T Chengalvarayan, for Respondent 


The Court made the following 


ORDER —The respondent who 1s the Revenue Officer, Madras Corporation, by 
a notice of his, dated 22nd July, 1959, called upon the petitioner to remove frcm his 
shop an advertisement within a specified time and to pay a tax of Rs 13 for having 
exhibited the advertisement upto 30th June, 1959 ‘The respondent in the notice 
averred that the petitioner had unauthorisedly erected decorative advertisement 
boards and banners ın front of hus shop which was not exclusively intended for sale 
of cigarettes and thereby committed an offence under section 129-A of the Madras 
City Municipal Act. The petitioner was threatened with penal action in default 
of compliance with the requirements of the notice This petition, under Article 226 
of the Constitution, 1s for quashing the notice or 1n the alternative for a direction in 
the nature of a writ of mandamus restraining the respondent from enforcing the terms 
of the notice Two photographs of the front appearance of the shop with the parti- 
cular advertisement board are produced, one by the petitioner and the other by the 
respondent The one produced by the petitioner shows the advertisement-board 
attached to the parapet wall immediately above the sunshade work In this photo- 
graph the sky ıs not visible The other photograph produced by the Corporation 
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which 1s a bigger one, shows the position of the advertisement in clearer relief. There 
it 1s seen that the board 1s attached to the wall below the parapet wall and the R.C. 
roof level The sky ıs visible above the parapet wall 


According to the petitioner the Third Proviso to section 129-A of tns City Munici- 
pal Act covers the advertisement and excepts 1t from the purview of the first para- 
graph of that provision Clause (b) of the Third Proviso reads : 


'* Provided further that no such tax shall be levied on any advertisement which 1s not a sky-sign 
and which (a) (b) relates to the trade or business carried on within the land or building 
upon or over which such advertisemert 1s exhibited, or to ary sale ox lettirg of such lard or buildmg 
or any effects therein or to any sale, entertamment or meeting to be held upon or in the sameg” 


Explanation 2 says 


“The expression '! sky-sign " shall, ın thissectiop, mean ary advertiscment, supported or attached 
to any post, pole, standard, framework or other support wholly or in part upon or over any Jand, 
building, wall orstructure which, or ary part of which sky-sign, shall be visible agair st the sky from some 
point in any public place and includes all ard every part of any such post, pele, standard, frame work 
or other support The expression ‘sky-sigr’ shall also 1r clude any balloon parachute or other similar 
device employed wholly or in part for the purposes of any advertisemert upon or over any land, build- 
ing, or structure or upon or over any public place but shall not include T 


The contention of the petitioner with reference to these provisions 1s, that the 
Proviso 1s not confined to an exclusive trade or exclusive business carried on within 
the building 1n cigarettes orin any particular goods This construction appears to be 
correct ‘The Prowso only states that no tax shall be levied if the advertisement 1s not 
a sky-sign and relates to. 


**the trade or busmess carried on within the building upon o1 over which such advertisement 
1s exhibited ^ 


Trade or business are obviously words of wide import — It cannot be said that only if 
sales axe exclusively carried on ın particular goods ın a building, ıt can be described 
as trade or business Selling of cigarettes among other goods 1s as much carrying on 
business 1n cigarettes As I read the Prowso, there 1s nothing m ıt to suggest that 
trade or business contemplated by 1t should be exclusive trade or business 1n particular 
goods and no other carried on within the building It 1s, however, urged for the 
respondent that the article “the” preceding the words “ trade or business ” is 
indicative of the exclusive character of the trade or business I am unable to spell 
from the use of the word “the” alone any such limitation In my opinion, the 
selling of cigarettes, among other things, 1n the building falls within the Proviso 


Srı T Chengalvarayan, for the Corporation, also strongly urges that the 
advertisement here 1n question 1s a sky-sign and as such ıt 1s outside the Third Proviso. 
On the view I take of the scope of the words “the trade or business ”? the second 
contention does not fall to bedecided Further, no such point, in fact, has been taken 
in the counter-affidavit It ıs not even mentioned ın the notice served upon the 
petitioner Nevertheless, the point may be briefly considered The contention for 
the Corporation 1s that although the advertisement 1s fixed to the wall and what is 
behind it 1s not the sky but the wall, the advertisement will, nevertheless be a sky-sign 
because without elevating the vision, it will be possible to see the sign board and the 
sky at the same time But this, 1t appears to me, overlooks the words ın Explanation 2 
"shall be visible against the sky” The word “against”? to my mund, clearly 
points to the requirement that the advertisement should be visible against the sky in 
the sense that the sky should be at the back of the advertisement and not merely above 
it The learned Advocate-General suggested that Explanation 2 makes ıt clear that an 
advertisement which 1s directly fixed upon the wall, will not be within 1ts scope and 
the words “ or other support ” inditate that between the wall and the advertisement 
there should be some other support Whether this interpretation 1s correct or not, 
I am clear that an advertisement fixed on the wall and not visible “ against” the 
sky in the sense that what 1s behind ıs the wall and not the sky, 1s not within Explana- 
tion 2. Such an advertisement is not a sky-sign within the meaning of section 129-A, 


Ij BABU MUDALIAR 7. BHAKTAVATSALU CHETTY (Ganapatia Pillai, 7.). 9 


The meaning of “ sky-sign " 1s given in Funk and Wagnalls, New Standard 
Dictionary thus 


‘a sign or an advertisement so placed as to be backed by the sky." 
The word “ against’? in Explanation 2 precisely conveys this meaning 


I hold that the advertisement 1n question falls within the Therd Proviso to 
section 129-A ‘There will bea rule restraining the respondent from giving effect 
to the impugned notice The petition ıs allowed and the rule ms 1s made 
absolute No costs 


R M ———— Rule made absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. Justice GANAPATIA PILLAI 


Babu Mudahar .. Petitioner * 
y e 
Bhaktavatsalu Chetty Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 23—Power of Appellate 
Authority to remand a case in certam circumstances. 
Practice—Remand by appellate Court — When justified 


It ıs true that section 23 of the Madras Buildings (Lease and Rent Cortrol) Act, 1960 does 
not confer any express power of remard on the Appellate Authority urder the Act It may also be 
that an Appellate Authority ur der the Act may have no power while setting aside the order of the 
Controller to emand the case for a fresh inquiry merely on the ground that the material on record 
was not sufficient to justify the firding of the Controller But where the grourd on which an 
Appellate Authority or revisional Gourt sets aside an order of the trial Gourt 1s the only ground 
upon which the order of trial Gourt 15 founded, an opportunity should recessarily be given to the 
partiesto let in evidence upon other grounds available and relevant to the point 1n 1ssue 


Petition under section 25 (1) (11) of Act XVIII of 1960, praying the High Court 
to revise the order of the Court of Small Causes, Madras, dated 24th August, 1961 and 
madeinH R A No 102 of 1961 (HR C No 415 of 1960, Rent Controller, Madras). 


S Jagannathan and A Seshan, for Petitioner 
G R S Chandar Rao, for Respondent 
The Court delivered the following 


JupGMENT —This revision ıs directed against an order of the Appellate 
Authority under the House Rent Control Act by which a decision of the Rent 
Controller was set aside and the petition for eviction was remanded to the Rent 
Controller for trial afresh The counsel for the petitioner contends that power 
of remand 1s not conferred upon the Appellate Authority by the Act (Act XVIII of 
1960 ) and, 1n support of that contention, he refers to the language of section 23 of 
the Act The relevant sub-section (3) of that section reads . 


“The Appellate Authority shall call for the records of the case from the Cortroller and after 
giving the partiesan opportunity of being heard, and 1f necessary after making such further inquiry as 
he thinks fit either personally or through the Controller, shall decide the appeal ” 

True, explicitly power of remand ıs not conferred upon the Appellate 
Authority by the terms of this section In support of this contention, the 
counsel also relies upon a Bench Decision of this Court in Rangaswami 
Nadu v Second Fudge, Small Cause Court, Madras (62 LW (Jour.) 35. 
There the question was whether the appellate authority under Madras 
Act XV of 1946 had not got all the ordinary powers of the Appellate Court under the 
Civil Procedure Code, and if on finding that the material on record was not sufficient 
the appellate court could remand the case for fresh disposal by the Rent Controller. 
The Bench answered this question in the negative That 1s what has happened in 
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this case Eviction was sought by the landlord on the ground that the portion of the 
premises in the occupation of the landlord was insufficient for his needs, as his family 
consisted of nine members and the portion in his occupation consisted of one room 
and one verandah, and that he needed the portion occupied by the tenant for his 
own occupation One of the grounds on which the Rent Controller held against 
the landlord was that the prior applications by the grandmother of the petitioner 
before me was dismissed He relied upon this circumstance to conclude that the 
request for eviction was not bona fide, though he also incidentally referred to the 
absence of evidence on the question as to the requirements of the landlord for occupa- 
tion Thus ıs not a case where ıt could be said that the order of dismissal was set 
aside and a fresh inquiry was directed merely on the ground that the mater on 
record was not sufficient to justify the findings Counsel for the respondent referred 
to a decision of Ramachandra Iyer, C J in Dhanakot: Chettiar v Duraiswam Chettiar! 
that even a revisional Court under Madras Act XVUII of 1960 had implied power, to 
remand a proceeding for re-hearing or setting aside an order of the trial Court. 
Section 25 of that Act 1s no doubt wider in language than the section I am concerned 
with here ; but the principle applicable 1s the same, namely, where the ground, on 
which an appellate Court or revisional Court sets aside an order of the trial Court, is 
the only ground upon which the order of the trial Court 1s founded, an opportunity 
should necessarily be given to the parties to let ın evidence upon other grounds 
available and relevant to the point 1n 1ssue 


The Civil Revision Petition ıs therefore dismissed No costs 
RM ————— Revision dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR JUSTICE SADASIVAM 


Subramaniam Chettiar . Petitroner * 
U « 
Thandavan Chettiar and others . Respondents. 


Criminal Procedure Code (V of 1898), section 162, Provtso—Applicabtlity 
Evidence Act (I of 1872), section 145—Applicability. 


The Proviso to section 162 of the G:1miral Procedure Code can be invoked only im the case of 
prosecution witnesses and not in the case of defence witnesses 


The statement of a person recorded under section 162 of the Gode of Criminal Procedure 
cannot be used to contradict that person under section 145 of the Evidence Act when he1s called as 
a defence witness. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Sub-Magistrate ( Judi- 
cial), Pattukottai, dated 14th August, 1962 and made ın C MP No 430 of 1962 in 
CC No 806 of 1962 


K Raman, for Petitioner 
The Court made the following 


OnpER —The statement of a person recorded under section 162, Criminal 
Prccedure Code cannot be used to contradict that person under section 145, Indian 
Evidence Act when he 1s called as a defence witness The Proviso to section 162, 
Criminal Procedure Code, can be invoked only in the case of prosecution witnesses 
and not ın the case of defence witnesses The order of the lower Court ıs correct. 
The Criminal Revision Petition 1s therefore dismissed. 


RM ————- Petition dismissed. 


REDE ——————————————M— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mr. S. RAMACHANDRA Iver, Chief Justice AND Mm Justice 
RAMAKRISHNAN, 


D S Seshadii .. Appellant * 
v 
Jayalakshmı .. Respondent. 


Hindu Marnage Act (XXV of 1955), sections 25 and 28— Appeal under—If could be against all orders 
under the Act—Grant of permanent alimony— Principles of 


CIS 10n 28 of the Hindu Marriage Act, 1955 confers a right of appeal against all'decrees and orders 
passed by the Court in any proceedings under the Act. It 15 not necessary that such decrees or orders 
should satisfy the definition of the term ‘decree’ under the Civil Procedure Gode, nor 1s the right of 
appeal under the Act circumscribed by any limitation that such right of appeal should also exist under 
any other law of procedure for the time being 1n force. Hence orders made under sections 9, 12, 24 to 
27 ofthe Act are all subject to a right of appeal under section 28 ofthe Act The orders contemplated 
by section 28 of the Act are orders passed under the Act and 1t cannot be said that there could be no 
right of appeal against an interlocutory order at all 


The provisions of section 25 of the Hindu Marriage Act 1s a special statutory provision and ıt 
cannot be held to be impliedly repealed or modified by the provisions of the Hirdu Adoption and 
Maintenance Act The grantmg of alimony after judicial separation 1s one in the discretion of the 
Court, which discretion hasto be exercised judicially taking into consideration factors like conduct of 
the parties, whether the wife 1s capable of supporting herself and the income she has, etc 


Appeal preferred to the High Court against the order of the City Civil Court, 
Madras, dated 21st October, 1960 and made in C MP No 49 of 1960 in OP No. 


I51 of 1959 
Miss D K Sri Den, for Appellant 
KA Chandramouh, for Respondent 


The Judgment of the Court was dehvered by 


Ramachandra Iyer, C J —This Civil Revision Petition arises out of an order 
passed by the Principal Judge, City Civil Court, Madras, in a matrimonial cause 
granting permanent alimony to the respondent, the wife of the petitioner under the 
provisions of section 25 of the Hindu Marriage Act (XXV of 1955) The facts 
which give rise to this Civil Revision Petition are these-—The respondent was married 
to the petitioner on 1st November, 1951 Soon thereafter the couple set up their 
house at Madras where the husband was employed as a clerk ın the Revenue Depart- 
ment of the Government of Madras on a modest salary of about Rs 120 per month 
The marriage was unfortunately not a success and there were misunderstandings 
between the couple even from the very beginning Within a month after they had set 
up their home, the wife left her husband for her father’s house at Conjeevaram taking 
with her all her belongings Attempts by her husband to bring her back did not 
succeed, but 1t 1s stated that the respondent came to Madras and stayed with her 
husband for about fifteen days 1n August, 1956 1n connection with the obsequial 
ceremonies of the petitioner’s father But even then she is said to have stayed in her 
husband's house only during day tıme On goth September, 1959 after having 
waited for nearly eight years the petitioner filed a petition under section 10 of the 
Hindu Marriage Act for judicial separation The application was resisted by the 
respondent on the ground that there had been no desertion on her part as she was 
prevented from living with her husband by reason of the bad treatment accorded to 
her ın his house by his mother and sister That defence was found to be false By 
his order, dated 21st March, 1960 the learned City Civil Judge found that the res- 
pondent had deserted the petitioner without reasonable cause for a continuous period 
of more than two years preceding the presentation of the petition and passed a decree 
for judicial separation During the pendency of the petition for judicial separation 
the respondent was paid under an order of Court asum of Rs 20 per month towards 
her maintenance On 2nd April, 1960 the respondent filed an application under 
a a a 
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section 25 of the Act for the grant of permanent alimony at the rate of Rs 30 per 
mensem ‘The lower Court accepted the claim and passed an order as prayed for. 
The propriety of this order 1s the subject-matter of this Civil Revision Petition. 


A preliminary objection has been taken to the maintainability of the Civil 
Revision Petition under section 115 of the Civil Procedure Gode, the contention 
being that as an appeal lies against an order section 25 of the Act, this Court would 
have no jurisdiction to interfere in revision Before dealing with this contention 
it 1s necessary to refer to section 28, which confers a right of appeal to an aggrieved 
party against decrees and orders made under the Act ‘The section states 

** All decrees ard orders made by the Court in any proceeding ur.der this Act shall be enforged in 


like manner as the decrees ar d orders of the Court made m the exercise of the original Civil Jurisdiction 
are enforced ar.d may be appealed from under any law for the time being 1n force 


— Provided that there shall be no appeal on the subject of costs ” 


This section 1s couched ın words similar to those contained in section 39 ‘of 
the Special Marriage Act and section 55 of the Indian Divorce Act The wording 
of the section 1s not very happy , for example, it 1s not clear from its terms whether 
an appeal lies against all decrees and orders made ın any proceeding under the Act 
or whether such an appeal will lie only 1n respect of such decrees and orders for 
which appeal ıs provided under some other law Secondly, even if the former view 
were correct 1t is a matter of doubt whether an appeal would lie against every order 
passed 1n the course of a proceeding under the Act or only against final orders therein 


In Saraswat: v Kiishnamurthi!, a Bench of the Andhra High Court has held that 
the Act should be held to contain 1n itself no provision for any appeal against orders: 
but as the Code of Civil Procedure has been made expressly applicable to proceed- 
ings under the Act, (vide section 21) an appeal would lie if the particular order 
complained of, 1s an appealable order under the Code of Civil Procedure The 
actual question for decision in that case arose with respect to an order passed under 
section 24. of the Act relating to the grant of maintenance pendente lite It was held 
that no appeal would lie against the order The same question came up for consi- 
deration before Ramaswami, J ,in CR P No 692 of 1958 (SR No 4968 of 1958) 
The judgment of the learned Judge has not been reported but wc had an opportunity 
of perusing ıt The learned Judge was inclined to take the view that orders under 
sections g to 13 of the Act will be decrees within the meaning of section 2 of the Civil 
Procedure Code and therefore appealable , but that in regard to other orders under 
the Act, there could be no appeal against them unless they came within section 104 
of the Code 


These two decisions proceed on the footing that no right of appeal as such 
has been provided by section 28 of the Act but an appeal will lie only im such cases 
where some other law for the time being ın force, (lıke the Civil Procedure Code) 
provides for the same 


With great respect to the learned Judge’s we are unable to share that view. 
In our opinion, section 28 in terms confers a right of appeal against all decrees and 
orders passed by the Court in any proceedings under the Act The word decree 
has been used in sections 9 to 13 of the Act Those sections relate to orders on peti- 
tions filed for restitution of conjugal rights, Judicial separation, nullity of marriage 
and divorce respectively There can be no doubt that the Legislature intended to 
give a right of appeal against all such orders Such orders have been expressly 
referred to as decrces in the Act and section 28 provides for an appeal against them. 
There ıs no further qualification that such deciees should satisfy the definition of 
the term decrce under the Code In other words, the right of appeal against the 
decrees under the Act cannot be subject to the mutation that such right of appeal 
should exist under any other law for the time being ın foce Most of the remedies 
provided for under the Act were unknown before Judicial separation and divorce 
were not available-to married persons under the Hindu Law prior to the coming 
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into force of Act XXV of 1955 Orders on such petitions cannot in terms satisfy 

the definition of the term decree contained in the Civil. Procedure Code Further 

it is clear from the provisions of section 28, that the decrees under the Act are not 

decrees under the Civil Procedure Code, for while referring to the enforcement of 
such decrees it says that they shall be enforced in like manner as decrees of Court 

on its original civil jurisdiction That 1s to say ıt 15 by a statutory fiction and for 
the purpose of execution that the decrees under the Act axe made decrees of a civil 

Court Decrees passed under sections 9 to 13 of the Act affect the status of the 

parties and there can be little doubt, that the Legislature intended to confer a right 

of appeal against them under section 28 If once 1t 1s held that the appealability 

of th® decrees cannot be subject to a further limitation that such a right should exist 

under some other law for the time being in force, it must follow that the same inter- 

pretation should be adopted with reference to orders passed in any other proceeding 

taken under the Act, for example, under section 24 for maintenance pendente (iue, 

proceedings under section 25 for permanent alimony, under section 26 for the 

custody of children and under section 27 regarding disposal of property. Orders 

under these provisions undoubtedly affect the rights of parties and 1t stands to reason 

that there should be a right of appeal from such orders 


This question has been considered by the Calcutta High Gourt in Smit Sobhana 
v Amar Kantat, where 1t was held that section 28 by 1ts own terms granted a right 
of appeal against orders passed under the Act and that the words “ under any law 
for the time being ın force " contained ın that section only regulated the forum as 
to where the appeal had to be filed This interpretation of the section was accepted 
in a later judgment of the same High Court in Smt Anita v Birendra Chandra?, and 
by the Madhya Pradesh High Court in Rukman Bar v Kishan Lal? Al the above 
cases relate to orders passed under section 24 of the Act, which can 1n a sense be said 
to be interlocutory The same view was also adopted in T arlochan Singh v. Smt. 
Mohender Kaur* 


A Bench of the Gujarat High Court considered the appealability of an order 
under section 25 of the Act in Harilal v Lilavatht®, and accepted the view of the 
Calcutta and Madhya Pradesh High Courts and held that an appeal would lie 
against such an order The learned Judges held that the words “ under any law 
for the time being 1n force ” in section 28 of the Act were intended to provide for 
the forum of appeal and that they did not qualify or restrict the right of appeal 
given under thestatute A different note has, however, been struck by Gokhale, J , 
in Prithwira] Singh v Bat Shwaprabha Kumari’, who was inclined to interpret the 
words * ın law for the time being ın force ” ın section 28 as regulating the appeala- 
bility of decrees, and orders passed under the Act In our opinion the view taken 
in Smt. Sobhana v Amar Kantat, 1s consistent with the principles stated above and we 
accept the same In Smt Amitav Birendra Ghandra?, to which reference was made 
earlier Banerjea, J , stated that the word “‘orders”’ ın section 28 of the Act meant only 
orders passed under the Act namely, those contemplated by sections 24 to 26 of 
the Act and that orders which were interlocutory in nature or of a routine type 
would not be appealable We agree with the learned Judge that the orders contemp- 
lated by section 28 are orders passed under the Act but 1t cannot be said that there 
would be no right of appeal against any interlocutory order at all There may be 
interlocutory orders hke an injunction, etc, or orders relating to execution, satıs- 
faction and discharge 1n execution of decrees under the Act Those orders will be 
orders passed under the provisions of the Civil Procedure Gode and it appears 
prima facie that they will be subject to right of appeal granted under that very Code 
which ıs made applicable to the proceedings under the Act It 1s, however, un- 
necessary to pursue that matter further as the question with which we are now con- 
cerned relates only to an order under section 25 of the Act which is similar to a 
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decree awarding maintenance We are of the opinion that such an order 1s appeala- 
ble 


Miss Sri Devi appearing for the petitioner requests that the present Civil Revi- 
sion Petition may itself be converted into an appeal We find no objection to 
adopt that course The present Civil Revision Petition will accordingly be treated 
as an appeal. 


Two objections were raised on behalf of the appellant as to the legality and 
correctness of the order of the lower Court granting permanent alimony The 
first 1s that section 25 of the Act would only apply to a case where a decree for divorce 
had been granted and ıt would not govern a case where there was only a decré for 
judicial separation Support for this argument 1s sought from the words in section 
25 “ while the applicant remains unmarried” It is argued that the section contem- 

lates a case where the spouse can re-marry but does not do so, and as no re-marriage 
could take place after a decree for judicial separation, there could be no right for 
permanent alimony to the aggrieved party under section 25 of the Act 


The construction of the section as contended for by the learned counsel cannot 
obviously be accepted The opening words of the section make it clear that the 
power of the Court thereunder could be invoked after any decree 1s passed under 
the Act. A decree for judicial separation ıs one under the Act The words “ while 
the applicant remains unmarried ” refer only to the duration of the liability, that 
is to say, that the permanent alimony cannot be directed to be paid after the apphi- 
cant re-marries. 

It 1s then contended that the Hindu Adoption and Maintenance Act of 1956 
being à codifying legislation would have an overriding effect over all other laws 
relating to maintenance amongst Hindus and as under section 18 of the Act a Hindu 
wife would be entitled to separate maintenance only for the causes mentioned therein, 
it will not be open to the respondent who was guilty of desertion to claim such main- 
tenance It 1s further contended that the provisions of section 25 of the Hindu 
Marriage Act should be deemed impliedly to have been overruled by virtue of section 
4 of the Hindu Adoption and Maintenance Act which states that any other law in 
force immediately before the commencement of this Act shall cease to apply to 
Hindus in so far as ıt 15 inconsistent with any of the provisions contained 1n this Act 
Reliance 1s placed in this connection on the decision of Veeraswamni, J , 1n Sundarmmal 
v. Suppiah Pillai!, where the learned Judge held that a daughter who had been con- 
verted to another religion would not be entitled to claim maintenance from her 
father after the coming into force of the Maintenance Act of 1956 We are, how- 
ever, unable to accept the argument The right conferred under section 25 of the 
Hindu Marriage Act ıs a special right given to an indigent spouse. When an order 
is passed 1n a matrimonial cause for maintenance under the Hindu Law or under 
the provisions of the Hindu Adoptions and Maintenance Act, 1956, 1t will be in 
respect of a legal right Section 25 of the Hindu Marriage Act, 1955 does not confer 
any such absolute legal right. It vests a discretion in the Court to award alimony 
or maintenance to a party ın a matiimonial cause who 1s indigent against the other 
party comparatively well off An order under section 25 of the Hindu Marriage 
Act 1s by virtue of special jurisdiction conferred under the Act and the provisions of 
that section cannot, therefore, be held to have been impliedly repealed by section 4 
of the Hindu Adoptions and Maintenance Act 


Miss Sri Devi next took up the stand that the order of the lower Court granting 
permanent alimony is not justified by the circumstances of the case We are cons- 
trained to observe that the learned Judge has disposed of the matter in a rather 
perfunctory manner The husband is employed as a clerk on a salary of Rs rro 
per month. During the pendency of the petition for judicial separation, the wife 
was paid under an order of Court at the rate of Rs 20 per month towards her 
maintenance. No reason has been given by the learned Judge for awarding 





r (1961) 1 M.L.J. 237. 


ij STATE v. RAMÁSWAMI. 15 


maintenance at the higher rate of Rs. 30 per month as permanent almony More 
than this, the lower Court has not at all considered the relevant circumstances for 
the grant of permanent alımony As we stated earlier the wife was living away from 
her husband for no justifiable reason for nearly eight years prior to the date of the 
petition for judicial separation There ıs nothing to indicate as to how she was 
maintaining herself ali these years and why she suddenly felt the need for charging 
her husband with her maintenance The lower Court has held that the mere fact 
that the wife deserted her husband without any reasonable cause would not disentitle 
her to claim alhimony It 1s, no doubt, true that desertion by itself would not dis- 
entitle the wife from making a claim for alimony under section 25 of the Hindu 
Marmage Act Section 25 vests a discretion in Gourt which discretion has to be 
exercised judicially before making one party hable for the payment of alimony to 
the other. The section specifically provides for the Court taking into consideration 
the conduct of the parties The other factors that could reasonably be taken into 
consideration are whether the wife 1s capable of supporting herself, the amount of 
her income and the property she has It will be appropriate in this connection to 
quote the familiar passage from the judgment of Jessel, M R 1n Robertson v Robertson. 

*' It appearsto me that the 32nd section ofthe Act (Divorce Act 1857) has left an absolute discre- 
tion in the Court. Ithinkthat there was good reason for doirg so When a divorce could only 
be obtained by an Act of Parliament 1t was in practice only obtazr ed by wealthy persons because it 
was very expensive ar.d 1t might well be considercd right that where a wealthy man obtaired divorce 
from a wife who had ro means of subsister.ce he should as a cor-dition of his beir.g granted divorce be 
compelled to make some provision for her so that she should rot be allowed tostarve But the Divorce 
Act was meant to apply not only to wealthy people but to all people ard iz.deed one ofthe strong 
grour.ds for passing 1t was ur.der the then system the wealthy alone could obtam divorce It was 
thought that this was not the right state of thirgs ard conscquertly the remedy was made less 
expensive so that all classes might be able to resort to it Now in the case of pcople of small means 
very different considerations arise When a worku.g man who has married a washerwoman 
obtams a divorce, she can very wellgo to washmg again ‘That is quite a different case from 
that of a gentleman of large means who obtains a special privilege by an Act of Parlament ” 

As we stated earlier granting of alimony after judicial separation or divorce is 
one for the discretion of the Court, for example the conduct of the wife might be so 
grossly wilful or bad as not to induce the Court to pass an order for alimony in her 
favour In the present case no evidence has been let in by the parties about the 
comparative means and no information was vouched to the Court as to how the 
wife was maintamung herself all these years It cannot be said that in the cw- 
cumstances of the case the lower Court has exercised 1ts discretion after considering 
all the relevant matters The order of the lower Court 15, therefore, set aside and 
the appeal ıs remanded for fresh disposal according to law and ın the light of the 
observations made above The parties will be at liberty to adduce such evidence as 
they might consider necessary No costs 


RM —————— Matter remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present .—Mr S  RAMACHANDRA IYER, Chef Justce anp Mr. Jusricz 
RAMAKRISHNAN 


State GS SI. .. Applicani* 
v. 
P Ramaswami ..  Resbondent. 


Criminal Procedure Code (V of 1898), sections 190 (1) and 196— Complaint of offence under section 295-A 
Penal Code (XLV of 1860)—Prtwr authority af State Government to prefer — complaint-— Necessity—Person 
authorised—If can delegate the power to prefer the complaint 

It is no doubt true that under section 196 of the Grmmunal Procedure Code no 
Court could take cognizance of an offence under section 295-A of the Indian 
Penal Code unless upon a complamt made by order or under authority 
of the State Government or some officer empowered by the State Government in 
this behalf It ıs only such a complaint that gives the Magistrate jurisdiction to take cogni- 
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zance ofthe offence Section 196 ofthe Gode1s expressed in the most general terms so far as the person 
empowered to make a complaint is concerned. The State Government can authorise any officer 
under 1t to prefer the requisite complaint ard such officer need not necessarily be a Police Officer. A 
complaint filed after an authorisation by the State Goverrmer:t under section 196 of the Gode should 
be treated as a complaint within the meaning of section 160 (1) (a) ofthe Code on which the Magistrate 
can take cognizance That m a particular case ıt happens that a Police Officer was authorised by the 
State Government to make the complaint makes no difference in regard to the applicability of section 
190 (1) (a) of the Gode 


Where the Gommissione: of Police was authorised by the State to file a complaint the actual 
complaint can be made by the Sub-Inspecto: unaer authorisation of the Gommussioner of, Police 
under section 196 Any investigation made by the Sub-Inspector prior to his authorisation is rot 
strictly relevant for purpose of the statutory complaint filed ur.der section 196 


. 
Case referred to the High Court by the Court of the Third Presidency Magis- 
trate, Saidapet, under section 432 (2) of Criminal Procedure Code in CC No 
5192 of 1961 on its file for decision on the following questions of law 
e 
** Whether the so-called complaint submitted by the Sub-Inspector is a complaint within the 
meaning of section 4 (1) (b) of Criminal Procedure Gode on a Police Report forwarded under 


section 173 (1), Criminal Procedure Code and what 1s the procedure to be*adopted on the complaint 
submitted by Sri Ranptham in this case 


Whether the order ofthe Commissioner of Police directing the Sub-Inspector to register and 
investigate the case and the subsequent investigation done by the Sub-Inspector are null and void 
and if so, whether this Gourt can take cognizance ofthe complaint on the report submutted by the 
Sub-Inspector as a result of that investigation "' - 


The Public Prosecutor, for the State 


Respondent not represented. 
The Order of the Court was made by 


Ramakrishnan, 7 —The Third Presidency Magistrate, Saidapet, Madras City, 
has made this reference to the High Court under section 432 (2) of the Criminal 
Procedure Code, for its decision on certain questions of law which arose during 
the hearing of C.C No 5192 of 1961 on his file The facts that led to the reference 
are briefly the following 


One P Ramaswami, accused ın the case 1s the Editor, Printer and Publisher 
of a paper called “ Nathigam”’ In three issues of this paper an article under the 
caption ** Allavin Thandanayil Alangolam” was published and it 1s alleged that the 
above publication was made with the deliberate and malicious intention of outraging 
the religious feelings of the Muslims and that consequently the accused committed 
an offence under section 295-À, Indian Penal Code — In order to comply with the 
provisions 1n section 196 of the Criminal Procedure , Code, which prescribes that a 
complaint made by the order of, or under authority from the State Government, 
is an essential pre-requisite before a Court can take cognizance of the offence under 
section 295-A of the Indian Penal Code, the State Government issued GO Ms No 
2129, Home Department, dated 23rd June, 1961 This GO ordered that a comp- 
laint be made against the abovesaid P Ramaswam1, 1n respect of the offence punish- 
able under section 295-A of the Indian Penal Code, and directed the Commissioner 
of Pohce, Madras, to depute a suitable officer to make the complaint as aforesaid 
On receipt of this G O , the Commissioner of Police, Madras, issued certain proceed- 
ings on 14th July, 1961, which stated «nier tra * 


; . . whereas public interest warrants an investigation, I, by virtue of the powers 
conferred on me under section 155, clause (2), Grımmal Procedure Code, hereby authorise 
Sr1 J. M. Ranjitham, Sub-Inspector of Police, Grime Branch, Madras City, to register a case and 


investigate it." 

Tt may be pointed out that section 295-A of the Indian Penal Code, ıs à non-cogniza- 
ble offence and that under section 155 (2), Criminal Procedure Code, no Police 
Officer shall investigate into a non-cognizable case without the order of a Magistrate 
of the First or Second Class having power to try such a case or commit the same for 
trial, or of a Presidency Magistrate. Under section 7 of the Madras City Police 
Act, the Commissioner of Police in the Madras City can exercise the powers of a 
Presidency Magistrate except those under Chapters 18, 20, or 21 of the Criminal 
Procedure Code. Thus the Commissioner of Police seems to have issued the above 
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proceedings under section 155 (2), Criminal Procedure Code, by virtue of his powers 
as Presidency Magistrate. Acting on the above direction, the Sub-Inspector of 
Police registered a case, prepared the usual FIR and recorded the statements 
of witnesses under section 162 (2), Criminal Procedure Code. But at the conclusion 
of the investigation, he did not file a charge-sheet, ın the form prescribed under 
section 173 (a) of the Criminal Procedure Code On gth August, 1961, the Com- 
missioner of Police, after quoting the Government Order, G.O. Ms. No 2129, 
Home, dated 23rd June, 1961, issued proceedings thus 


SriJ M Ranptham, Sub-Inspector of Police, Central Crime Station ıs deputed to prefer 

complaint under section 295-A, Indian Penal Gode, against Sri Ramaswami, Editor, Prmtér and 
Publigher of ‘ Nathzgam’”’ 
Thereupon the Sub-Inspector filed a complaint on 15th August, 1961, before the 
learned Magistrate under section 295-A, Indian Penal Code. The Magistrate 
toqk the case on file Section 295-A 1s an offence triable under the warrant proce- 
dure After the amendment of the Criminal Procedure Code in 1055, two forms 
of procedure are pregcribed for the trial of warrant cases , one under section 2 51-A 
for cases instituted on a Police Report , the other under section 252 for cases institut- 
ed otherwise than on a Police Report The Magistiate construed this as a case 
instituted on a Police Report He thereupon proceeded under section 251-A of 
the Crimmal Procedure Code, and after going through the record of investigation 
made by the Sub-Inspector of Police, framed a charge against the accused and asked 
the accused to plead guilty or not guilty. 


At this stage, the Magistrate seems to have entertamed certain doubts regard- 
ing the legality of the procedure followed up till then. He has referred to section 
196-B of the Criminal Procedure Code, which states that 1n the case of any offence 
in respect of which the provisions of section 196 will apply, a District Magistrate or a 
Chief Presidency Magistrate may, notwithstanding anything contamed in that sec- 
tion, or in any other part of the Code, order a preliminary investigation by a Police 
Officer not being below the rank of Inspector in which case such Police Officer shall 
have the powers referred to 1n section 155, sub-section (3) of the Criminal Proce- 
dure Code In view of this provision, the learned Magistrate entertained a doubt 
as to whether the investigation conducted by the Sub-Inspector, Ranjitham, on the 
direction of the Commussioner of Police was a valid one or not The further doubt 
that he entertamed was whether the complaint filed by the Sub-Inspector, on 
which he took cognizance of the offence, was a complaint within the meaning of 
section 4 (1) (A) of the Criminal Procedure Code or a Police Report forwarded 
under section 173 (1) (a) of the Criminal Procedure Code — Arismg out of these 
doubts, he has referred the following points of law to this Court for decision 

“í Whether the so-called complaint submitted by the Sub-Inspector 1s a complaint within 
the meaning ofsection 4 (1) (k) of the Criminal Procedure Code, or a Police Report forwarded 


under section 173 (1), Griminal Proceduie Gode and whatis the procedure to be adopted on the 
complaint submitted by Sri Ranjitham in this case. 


2 Whether the order of the Gommissioner of Police directing the Sub-Inspector to register 
and investigate the case and the subsequent investigation done by the Sub-Inspector are null and 
void, and 1fso, whether this Court can take cognizance of the complaint on the report submitted by the 
Sub-Inspector as a result ofthat investigation ” 

At the hearing of this reference, we had the assistance of the learned Public 


Prosecutor Though due notice was given to the accused, there was no appearance 
on his behalf. 


Instead of taking up separately the two points referred to us we will consider them 
together, as they are inter-connected. Section 190, Criminal Procedure Code, 1s the 
first section 1n Section B of Chapter XV of the Code of Criminal Procedure, de 
with the conditions requisite for initiation of proceedings before a criminal Co 
enquiries and trials Section 190 (1) (a) and (b) read 


65g 


aling 
urt in 


Except as hereinafter provided any Presidency Magistrate, District Magistrate or Sub- 
‘Divisional Magistrate, and any other Magistrate specially empowered in this behalf may take cogni- 
zance of any offence—{a) upon receiving a complaint of facts which constitute such offence , (b) 
‘upon a report 1n writing of such facts made by any Police Officer ” 


3 
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In regard to an offence under section 295-A, Indian Penal Code, section 196, 
Criminal Procedure Code, prescribes that no Courtshall take cognizance of 
the offence unless upon complaint made by order of or under authority of the 
State Government, ^or some other officer empowered by the State Government 
in this behalf It issuch a complaint that gives Jurisdiction to the Magistrate 
to take cognizance of that offence, under sect.on 190, Criminal Procedure Code. 
Section 196, Criminal Procedure Code, 1s expressed ın the most general terms 
so far as the person empowered to make a complaint 1s concerned ‘The State 
Government can authorise any officer under it to prefer the requisite complaint. 
The cfficer making the complaint need not necessarily be a Police Officer To 
give an instance . Section 196 includes offences under Chapter IX-A of the 
Indian Penal Code, relatmg to elections, for the offence of false impersorfation 
at an election (section 171-D, Ind an Penal Code). The State Government can 
very well authorise the Election Officer to file the complant Such a complaint 
will be taken cognizance of by a Court only under section 19o (1) (a) of she 
Criminal Procedure Code The essential question for consideration which arises 
in this case, 15 whether merely because the officer whom the State Government 
authorised to make the complaint happened to be the C mmussioner of Police, and 
he in turn, conferred authority on a Sub-Inspector of Police to file the actual com- 
plaint, the complaint falls within the scope of section 190 (1) (b) of the Criminal 
Procedure Code which refers to a report 1n writing of such facts made by any Police 
Officer At this stage, one may recall the definition in section 4 (1) (A) of the 
Criminal Procedure Code, which defines a “ complaint” as an allegation made 
orally or 1n writing to a Magistrate with a view to his taking action under this Code, 
that some person whether known or unknown has committed an offence ; but ıt does 
not include the report of a Police Officer For construing section 190 (1) (b) the 
provision 1n section 173 (1) (a), Criminal Procedure Code, can be referred to It 
provides that on the completion of investigation the Police Officer shall forward to 
the Magistrate empowered to take cognizance of the offence on a Police Report, a 
report 1n the form prescribed by the State Government, etc. But in regard to the 
complaint to be filed under the authority of the Government under section 196-A of 
the Criminal Procedure Code no prior investigation by a Police Officer and no formal 
Report as prescribed under section 173, Criminal Procedure Code are necessary. 
The very fact that the Government authorised a particular cfficer to make a com- 
plaint to the Court, presupposes the completion of a preliminary investigation on the 
basis of which the Government were satisfied that a prima face case has been made 
out. Therefore the complaint filed after an authorisation by the State Government 
under section 196, Criminal Procedure Code should be treated as a ccmplaint within 
the meaning of section 190 (1) (2) of the Criminal Procedure Code, on which the 
Magistrate can take cognizance. That in a particular case it happens that a Police 
Officer was authorised by the State Government to make the complaint should not, 
in our opinion, make any difference in regard to the applicability of section 190 (1) 


(a) to such a complaint. 


There are also some obvious difficulties in the way of accepting any other view 
ofthe matter. In the first place, the terms of section 196, Criminal Procedure Code 
as has been already pointed out, are quite general, and will apply to complaints 
made by any person whether a Police Officer or not, acting under the authority of 
the Government. It will be unreasonable to classify such complaints further into 
two categories, one under section 190 (1) (a), and the other under section 190 (1) 
(b) based merely on the circumstances whether the person making the complaint 1s a 
Police Officer or not. ‘The generality of the scope of section 196 precludes any such 
differentiation. Secondly, after the amendment of the Code 1n 1955 two methods 
of procedure for the trial of warrant cases are laid down. In a case instituted on a 
police report, the trial has to follow the procedure specified under section 251-À 
which 1s shortened form of procedure, enabhng the Magistrate to frame a charge 
against the accused based upon the record of investigation by the police without a 
fresh examination of the prosecution witnesses. In all other cases, he has to follow 
the procedure specified in the other sections of Chapter XXI ; 1n other words he has 
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to examine the prosecution witnesses, and frame a charge 1f he is satisfied that a 
prima facie case has been made out against the accused and give the accused oppor- 
tunity for a further cross-examination of the prosecution witnesses after the framin 

of the charge. The reference imn section 2 51-A, Criminal Procedure Code, to the 
various documents prepared by the Police during investigation and on which the 
Magistrate can act for framing a charge, shows that the report in writing preferred 
under section 190 (1) (2) 1s the report which follow investigation by the Police under 
the appropriate provisions of the Criminal Procedure Code. But so far as the com- 
plaint under section 196 1s concerned, it has to be presumed that the Investigation 
has been made already and that no further Investigation 1s contemplated in the 
interyal between the authorisation by the Government and the actual filing of the 
Rud p This wil again be a reason to construe such a complamt as one 
falling under section 190 (1) (a) of the Cirimmal Procedure Code 


* In the present case, there has bee, no doubt, an investigation by the Police Sub- 
Inspector, in the ilerregnum between the Government Order which authorised 
the Commissioner of Police to file a complaint and the actual complaint by the Sub- 
Inspector under authorisation of the Commissioner of Police, under section 196, 
Criminal Procedure Code. The learned Magistrate who made the reference to us, 
entertamed a doubt as to whether this investigation itself 15 valid bearing in mind 
section 196-B of the Criminal Procedure Code. For disposing of this particular 
reference, 1t 1s not necessary to give a finding as to whether in a given case to which 
section 196-B, applies an investigation by the Police without the authorisation of the 
District Magistrate or the Chief Presidency Magistrate but under the orders of a 
Magistrate of the First or Second Class or a Presidency Magistrate as provided under 
sect on 155 (2), Criminal Procedure Code is legal or not The Investigation made 
by the Sub-Inspector under the orders of the Commissioner of Police, 1n this case, 
can at best be treated as a proceeding not strictly relevant for the purpose of the 
statutory complaint filed under section 196, Criminal Procedure Code That such 
an enquiry or investigation which was not strictly relevant happened to intervene 
before the actual filing of the complamt will not, in our opinion, alter the nature of 
the complaint for the purpose of taking cogmzance by the Magistrate under section 
190 (1) (a) of the Crimmal Procedure Code. In spite of there having been such an 
investigation not strictly relevant for the purpose, the complaint before the 
would still fall under section 190 (1) (a) of the Criminal Procedure Code. 


We, therefore, answer the questions referred to us thus Question 1 . The com- 
plant submitted by the Sub-Inspector 1s not a Police Report under section 173 (1) 
of the Criminal Procedure Code It 1s a complaint within the Meaning of secuon 4 
(1) (A) of the Criminal Procedure Code of which the Magistrate has to take cogni- 
zance under section 190 (1) (a) of the Criminal Procedure Code. Question 2 . For 
the purpose of the jurisdiction of the Court in taking cognizance of the offence under 
section 190 (1) (2), Criminal Procedure Code as mentioned in point (1), itisirrelevant 
to consider whether the investigation by the Sub- 


Inspector under the order of the 
Commussioner of Police was a prope: one or not. Even if the investigation 1s to be 


held as void or illegal, the complaint filed by the Sub-Inspector on 9th August, 1961 
derives authority from the appropriate order of the Government passed under section 
196, Criminal Procedure Code and the order of the Commissioner of Police in pur- 
suance of that Government Order. The complaint is, therefore, legal and the Court 
has to take cognizance of it under section 190 (1) (a). 


Magistrate 


From the foregoing findings, ıt will follow, that the Ma 
procedure specified under section 252 of the Criminal Pr 
The charge framed by him under section 251-A 
Accordingly we quash it. 


gistrate has to adopt the 
‘rocedure Code for the trial. 
IS unauthorised and illegal. 


The reference 1s answered as above, and the learned Magistrate is directed to 
proceed to dispose of the case 1n accordance with the above findings and observations, 


R.M. 





Reference answered. 


20 THE MADRAS LAW JOURNAL REPORTS. [1963 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT —Mnr. JUSTICE VEERASWAMI. 


Vyravan Chettiar Chatram at Parthibanur by hereditary trustee 
D Shanmuga Raja, Raja of Sivaganga ..  Pehiwner * 
U 


The Board of Revenue, Madras by the Commissioner of Settle- 
ments of Estates, Madras-5 


Madras Estates (Abolttion and Conversion into Ryotwart) Act (XXVI of 1948)—Sectrons 3094 and 
:35-A— Effect of 
Section 35-À of the Madras Estates Abolition Act, 1948, introduced by Madras Act XXXIV of 


1958, does not forthe purpose of section 38, warrant exclusion from the computation of the hasic 
annual sum, the demand for the lands for which 1 yotwari patta was granted only to the mmor inamdar. 


The land holder referred to n section 30-A, and section 35-A ofthe Actisene whois himselfentitled 
to a ryotwar1 patta for the land Only in such cases the demand for revenue from those lands 1s liable 
to be excluded from the computation of the annual basic sum Such demand 1n regard to land for 
which no patta has been issued tothe landholder, but only toa minor 1namdar, cannot be excluded in 
computing the basic annual sum It ıs only when the same landholder comesto have both interests, 
first as kudiwaramdar and then as melwaramdar, the revenue dmand in respect of such lands or 
which patta has been granted to him, 1s liable to be excluded 

(Scheme of Act explamed— Object and scope of amendment explained—Case-law referred ) 


Petition: under Article 226 of the Constitution of India, praying that m the 
circumstances stated therein and 1n the affidavit filed th erewith the High Court will 
be pleased to issue a writ of cerfiorart calling for the records relating to the determina- 
tion of the basic annual sum ın respect of Melaseegungulam ın Paramakudi taluk, 
Ramanathapuram District, Thoduvarpatt1 village in Arupukotta: Taluk, Keelasee- 
gungulam in Paramakudi Taluk and Santhiser1 village in Arupukottai Taluk and 
passed in B.P Rt No 1500 of 1959 and quash the order of the Settlement Commis- 


sioner, dated 24th November, 1959. 

V. Vedantacharı and R. K Tatachan, for Petitioner. 

R G. Raan for the Additional Government Pleader (M M Ismail), for Respon- 
dent 


The Court made the following 
Orper —These petitions under Article 226 of the Constitution raise a common 
question of interpretation of section 35-A of Madras Act XXVI of 1948. That 
section as well as section 30-A. were introduced by Madras Act XXXIV of 1958 
"Before dealing with the actual problem arising 1n these petitions, and noticing the 
facts relevant thereto, ıt 1s, ın order to have a better appreciation, necessary even at 
the outset to refer to the reasons, why the Amending Act of 1958 was passed. In 
The State of Madras v. Srinwase Ayangar! ıt was held that a minor Dharmilla mam 
formed part of the parent estate and on a notification under section 3 (b) of Madras 
Act XXVI of 1948 the entire interest in the major as well as the minor 1nams as 
parts of one estate will pass to the Government. It was further held that such a 
immor inamdar would, under the provisions of Madras Act XX VI of 1948, be entitled 
to a proportionate share out of the compensation which of course would be computed 
for the estate as a whole Marimuthu Pilla v. Krishna fosa? decided by a Division 
"Bench of this Court arose out of an order passed by the Estates Abolition Tribunal, 
Madurai, on a petition under section 42 of Madras Act XXVI of 1948, seeking 
ayment of advance compensation deposited with the Tribunal in respect of 
Karungalur Estate in Tanjore District The petitioner, who had already owned 
kudawaram interest, acquired the melwaram interest in the identical land The 


Respondent. 


11th April, 1962 
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estate in which the village is situate was admittedly on inam estate 
within section 3 (2) The Tribunal held that the petitioner was not entitled 
to any portion of the compensation as and for the melwaram interest he had pur- 
chased. One of the reasons which prompted the Tribunal was that when a person 
who held a kudrwaram interest 1n a land obtained by purchase or otherwise mel- 
waram interest 1n 1t, he did not thereby become a landholder within the meaning of 
section 3 (5) of the Madras Estates Land Act. In taking that view the Tribunal was 
supported by Ganjam Manikyambu v. Pasala Mallayya? where the learned Judge though 
on a shghtly different reason, reached the same conclusion on the basis of section 
6-A of the Madras Estates Land Act corresponding to the old section 6 (6), to wat, 
whengthe kudiwaramdar acquired melwaram interest, there was no merger of the 
two interests and the melwaramdar held such interest only as melwaramdar and 
notas a landholder. The Tribunal’s further ground in that case was that when the 
estate was notified under Madras Act XXVI of 1948 1t was the interest of the land- 
holder qua landholder that became vested in the Government under section 3 (b) 
and the compensation provided for 1n the Act was only for thatinterest — This reason, 
the learned Judges dtclined to accept. They held that on a correct interpretation 
of the relevant provisions of the Act, the appellant was entitled to compensation for 
the melwaram interest taken over from the notified date The conclusion of the. 
Division Bench was summed up thus 

** By reason of the acquisition of the melvaram interest the appellant had obtained a share of 
the melwaram which they retamed as a separate interest distinct from their occupancy rights m their 
holdings That interest became transferred to and vested in the Government under section 3 (b) 
of the Act By reason ofsection 3 (e) the appellaats were the persons who became entitled to the 
compensation fiom the Government as provided in the Act In the computation ofthe basic annual 
sum and as part of one ofits componentsthe annualryotwaridemand n respect oftheir holdings had 
to betakeninto account The logical result of the foregomg analysis would be that the appellants 
would be entitled to a share ın the compensation deposited with the Tribunal "' 


Manmuthu Pilla v Krishna jos? therefore lays down two propositions * 


(1) A kudiwaramdar does not become a landholder within the meaning of 
section 3 (5) of the Estates Land Act by reason only of acquisition by him of the mel- 
waram in the same land , and (2) In the computation of the basic annual sum and 
as part of one of its components, the annual ryotwari demand ın respect of his holding 
should be taken into account. It was to reverse, as 1t seems to me, this decision on 
both the points, particularly, the second point that Madras Act XXXIV of 1958 was 
enacted. That this ıs the obiect of the amending legislation 1s also explicit from the 
Statement of Objects and Reasons to the amending Bull which will be useful to extract’: 


4 Under section 6-A of the Madras Estates Land Act, 1908 (Madras Act I of 1908), a person hav- 
ing a right of occupancy in land does not lose it by subsequently becoming interested in the land as 
landholder Based on this section, the High Gourt has given a ruling that a person who owned origi- 
nally the kudiwaram interestin a land m an estate and who subsequently acquired the melwaram inte- 
rest also in that land would, on the taking over of the estate urder the Abolition Act, be entitled to 
ryotwar1 patta for the land, as a ryot under section II of that Act, that the ryotwar1 assessment on the 
land should be included 1n the computation of the basic annual sum ın respect of the estate, and that 
the person referred to would be entitled toa share in the compensation pavable 1n respect of the estate 
Tn view of this ruling, 1t has become necessary to amend the Abolition Act suitably, so as to provide 
that any person who had, immedaately before the notified date, any right or interest in any land in an 
estate as a landholder shall be deemed to be a landholder of that estate and that the ryotwari assess- 
ment imposed on, and the miscellaneous revenue derived from all lands in the estate im respect of 
which the landholder 1s entitled to ryotwari patta under any provision of the Abolition Act should 
be excluded in determining the basic annualsum New sections 30-À and 35-A are proposed to be 
mserted to secure this object " 

I have referred to the earlier state of the law as expounded by this Court and 
the legislative history of sections 30-A and 35-A with a view to appreciate the precise 
nature and scope of what the Government considered to be a defect which. it sought 
to remedy by the amending provisions of those sections I shall presently refer to. 


the terms of these sections 


The factsin W P No 747 of 1960 only need to bestated as the decision rendered 
in respect thereto will govern the other petitions also The petitioner in that case 1s 


- 
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the ex-landlord of Sivaganga and hereditary trustee of Sivaganga Devasthanam and 
Chatrams The chatrams also appear to own a number of villages of which Melasee- 
gungulam was one. That village was notified ar.d taken over as an 1nam estate with 
effect from 1st October, 1951, under the provisions of Madras Act XXVI of 1948. 
The Director of Settlement who is the authority constituted for the purpose arrived 
at the total ryotwari demand for the village as Rs. 343-5-3 and fixed the basic annual 
sum at Rs. 331-14-2 after taking 1nto account the 1ncome from miscellaneous source 
of revenue and after making deductions of the amounts referred to ın section 35 
of the Act. ‘The village being an 1nam estate, ıt 1s governed by section 38 which 
provides for payment not of compensation but what 1s called a tasdik allowance 
which ın the case of the entire nam estate, will be the basic annual sum andan the 
case of part?of an 1nam estate such portion of the basic annual sum as may on a 
calculation in the prescribed manner be ascribed to that part. It ıs common 
ground that Melasecgungulam contained certain post-settlement | minor inagms. 
In view of The State of Madras v. Srinwasa Iyengar’, these minor imams too passed to 
the Government along with the major 1nams from the notified date leaving only the 
right of Dharmila inamdar to get his proportionate compensation When the 
petitioner applied for a copy of the data sheet and obtamed the same from the 
Director of Settlements, he found according to him, that for the major nam consti- 
tuting his portion of the estate only Rs 270-72 NP was arrived at as the basic 
annual sum. The petitioner’s complaint is that while in respect of an extent of 
A-134.65 the assessment amounted to Rs 289 76 NP , the Director of Settlements 
deducted from out of that amount a sum of Rs 101-64 NP representing the assess- 
ment on the ryoti land held by the Dharmilla mamdar in the major inam as a 
ryot of the petitioner for which the ryot became entitled to ryotwari patta under 
-section 11 of Madras Act XXVI of 1948. 


The petitioner's objection is to this deduction, his contention being that such 
deduction 1s not warranted by section 35-A Against the order of the Director, 
the petitioner filed an appeal to the Board of Revenue which, by its order dated 
24th November, 1959, declined to interfere with the view cf the Director The 
Board's view ıs this 


**The person who 1s a Dharmilla inamdar in respect of any lands in an estate 1s a landholder of 
the estate Vide section 2 (8) ofthe Abolition Act The clear scheme of the Act 1s that all the land- 
holders are treated together as one group which has to share the lump sum compensation determined 
for the estate as a whole Another clear principle 1n the scheme of the Act and which has been placed 
beyond doubt by section 35-A 1s that ryotwari1assessment on any land in the estatein respect of which 
any of the landholders as defined 1n section 35-A (1) 1s entitled toryotwar1 patta under any provision of 
the Act should be excluded in determining the basic annualsum Thisis a mar datory provision which 
affectsthe landholders of theestate as a group, irrespective of which of them ıs entitled to ryotwari patta 
‘in respect of that land and which of them has the melwaram right ın respect of that land, Section 35-A 
(1) lays down clearly that any person who had immediately before the notified date, any right or 1n- 
terest in any land in the estate as a landholder should be treated as a landholder of the estate as a 
whole, for the purpose of determining the baisc annual sum. 


The principle of this Act 1s that compensation need not be paid in respect of land for which a 
landholder ın the estate 1sentitled to ryotwar1 patta and 1f, m respect of any such land, before the notified 
-date, the landholder owaed only the kudiwaram and another landholder ın the estate was entitled to 
melwaram, that melwaram right should be ignored for the purpose of determining the basic annual 
sum for the estate as a whole. As already mentioned the compensation 1s a lump sum fixed for the land- 
holder of the estate including Dharmilla inamdars treating them as one'group, and the question of its 
-apportionment among the landholders 1s quite another matter.” 


The question for my determination 1s whether the view so expressly expressed 
‘by the Board of the scope and effect of section 35-A 1s correct. In other words, 
the question 1$* while ın computing the basic annual sum under section 31, the 
assessment on ryoti lands which are situate within the limits of the major nam 
but are ipie by a Dharmilla or minor 1namdar can be properly excluded. Section 
35-A reads : 


** (1) For the purposes of sections 31, 32, 33, 34 and 35, any person who had immediately before 
‘the notified date, any right or interest ın any land in any nam estate as a landholder, shall be deemed to 
be a Jandholder of such estate 
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(2) The ryotwar1 assessments imposed on and the muscellaneous revenue derived from all 
lands, 1n an 1nam estate 1n respect of which any landholder mentioned 1n sub-section (1) 1s entitled to 
ryotwari patta under any provision of this Act,shall be excluded in determining the basic annual 

33 s 


sum. 

To appreciate the scope of this section, certain other provisions of the Act will 
have to be noticed Section 3 (b) states the effect of notification of an estate, namely, 
on such notification the entire estate vests ın the Government free from all encum- 
brances. Sections 11 to 15 and sections 17 to 20 show that any claim to patta or 
other interests will have to be worked out under the relevant provisions of the Act. 
Section 21 deals with survey and section 22 with the final settlement of the notified 
estate fixing the 1ates of compensation for the ryoti holdings Sections 24 to 30 
relai$ to determination, apportionment and payment of compensation for zamin 
estates. Sections 31 to 35 relate to component parts of basic annual sum, computa- 
tion of ryotwari demand and net miscellaneous revenue 1n 1nam estates Section 25 
states that compensation shall be determined for the estate as a whole and not sepa- 
rately for each of the interests therein. A sum called the basic annual sum shall 
under section 26, be first determined in respect of the estate. The compensation 
payable for a zamin estate notified and taken over is, under section 37, a multiple 
of the prescribed scale of the basic annual sum — In the case of religious, educational 
or charitable institutions where the nam estate ıs taken over, compensation Js not 
payable but only a tasdic allowance under section 38 (1) which 1s the basic annual 
sum or the proportionate part thereof depending on whether the entire or part of 
the mam estate 1s taken over One other relevant provision 1s section 2 (8) which 
states that landholder includes inter ha Darmilla inamdar. Section 31 specifying 
the component parts of basic annual sum in respect of an inam estate 1s particularly 
important. It prescribes what should be taken into account and what are the 
items to be deducted in order to arrive at the basic annual sum Clause (1) of 
this section provides, as one of such components for inclusion, the whole of the gross 
annual ryotwari demand in respect of all lands in the estate (excluding lanka lands) 
in respect of which any person other than the landholder 1s entitled to ryotwari 
patta as ascertained under section 32, less the deduction specified therein. In 
computing the whole of the average net annual miscellaneous revenue another 
component, the demand in respect of lands for which the landholder 1s entitled 10 
patta as ascertamed under section 34 is to be disregarded. The purpose of these 
provisions seems to be pat2nt, namely, that where the landholder 1s entitled to a 
patta either m respect of his panna: lands or ryoti lands, no compensation for the 
melwaram which he owns, 1s payable to him for the obvious reason that ın such 
cases the revenue, were it to be demanded, would only be payable to himself In 
that sense he suffers no loss 1n respect of the melwaram taken over by the Govern- 
ment and ıs not for that reason entitled to be compensated for that interest While 
that 1s the position, the effect of Marimuthu Pillai v Krishna Joshi, was that when a 
kudiwaramdar purchased the melwaram interest in the same lands, he did not 
thereby become a landholder and that he would, therefore, under the provisions of 
Act XXVI of 1948 be entitled to compensation for his melwaram interest notified 
and taken over. As I said, sections 30-A and 35-A were introduced to remedy 
that position and avoid hability to pay compensation in such cases. 


The language of section 35-A which 1s similar to that used 1n section 30-À may 
at first sight appear to be of wider scope tbat provided a person was a Jandholder he 
would not be entitled to have the demands ın respect of ryoti lands for which ryotwari 
patta has been issued to a minor inamdar in the same estate, included 1n the com- 
putation of the total demand for arriving at the basic annual sum. In fact it was 
evidently on that view the Board excluded from computation the demand in respect 
of ryoti lands for which patta was granted not to the petitioner but to the minor 
inamdar  Butisit the intention of section 35-A that even though the major inamdar 
has no petta granted to him in respect of the ryoti lands lying within tbe limits 
of his major mam, the revenue demand 1n respect of such ryoti lands should be 
excluded from the annual demand for purposes of section 31 on the ground that 
€ — HH —— —————Ü 
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patta for those lands has been issued to a minor 1namdar within the entire estate ? 
On a careful consideration of sections 30-A and 3 5-A, I am unable to hold that this 
is their intention. It 1s true that a dharmilla inamdar ıs included in the term 
“ Jandholder " as defined by section 2 (8) of Madras Act XXVI of 1948 But 
that ın itself, 1n my opinion, ıs hardly a justification to hold sections 30-A and 35-A 
as implying that even though the landholder did not himself possess both the kudi- 
waram and melwaram interests, nevertheless the demands in respect of the lands 
are to be excluded from the components of the basic annual sum When the dhar- 
mullaunamdar owns ryoti lands in the major mam, he obviously does so not as a 
landholder but as aryot Such a person, as ıt seems to me, cannot certainly apply 
under section 13 for grant ofa ryotwari patta for those lands His claim can,only 
be under section 11 and 1n fact 1t was under that provision the dharmilla 1namdar 
1n this case has been granted patta for the lands, the assessment for which has been 
excluded from the computation of the basic annual sum referable to the major 1nam 
taken over Apart from that sections 27 and 31 contam indications as to whatfis 
meant by a landholder for the purpose of those sections The landholder referred to 
under those provisions 1s one who 1s himself entitled to a ryotwati patta for the lands 
and in such cases the demand of revenue for those lands 1s liable to be excluded 
from the computation of the annual basic sum It does not appear to be the inten- 
tion of sections 30-A and 35-A that ryotwart demand for lands for which no patta 
has been granted to the landholder should be excluded 1n computing the basic annual 
sum. ‘The mtention of the section, in my opinion, 1s only that where the same land- 
holder comes to have both interests, first as a kudiwaramdar and then, as a mel- 
waramdar, the demand in respect of such lands for which patta has been granted 
to him, s hable to be excluded under section 31 (1) This interpretion of the scope 
and effect of the two sections, as I consider, 1s not only in consonance with the whole 
scheme of the provisions providing for compensation and tasdik allowance but also 
flows from and supported by the language of the sections themselves understood 
in the light of the defect that existed and the historical background of the amend- 
ing Act of 1958 with the express object of remedying that defect. 


I hold that section 35-A does not for the purpose of section 31 warrant exclusion 
from the computation of the basic annual sum the demand for the lands for which 
ryotwarl patta was granted only to the minor namdar This result applies to the 
petitions The petitions are allowed and the impugned orders are quashed. Rule 
nist ıs made absolute No co.ts. 


R M. Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT .—MR JUSTICE VEERASWAMI, 





R. Nagalingam 
v. 
The Universıty of Madras by ıts Registrar and another . — Respondents. 


Unwersily of Madras—Disciplinary action by entathng serious consequences to the student—Syndtcate 
Junctions in a quasi-judwial capactty—Findings on facts after enquiry and expression of conclusion necessary— 
Syndicate, the final authority 


That 1n the exercise of its disciplinary jurisdiction the Syndicate functions in a quasi-judicial 
capacity can admit of no doubt It 15 true that on this aspect neither the statutory provisions nor 
the rules or regulations framed thereunder throw any light But where the result of a disciplinary 
proceeding 1s fraught with serious consequence to the candidate concerned and in some cases the result 
may be such as may practically destrov his career, a disciplinary action decided upon presupposes and 
involves and necessarily by the basic principles of law and Justice, an accusation, the answer thereto. 
examination of both, and a conclusion arrived at by the duly constituted authority both on the 
question of guilt and quantum ofpunishment In that sense the jurisdiction of the Syndicate to inflict 
punishment on candidate for misconduct 1s quasi-judicial in character. 


The Syndicate should at least specify the relative charges ın clear and precise terms, intimate 
the same to the candidate affected, ask for his explanation, and inthe light of the entire material reach 
ee ee ee ee ee 
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and express1ts factual conclusion on the proof or otherwise of the charges and finally assess the nature 
and quantum of punishment to be imposed. Itis for the Syndicate itself to arrive at a finding on the 
guilt with reference to the accusation, for 1t 1s 1n that body the duty to finally decideis vested by the 
regulations Such a duty necessarily imphes both the mental process of arriving at a 
finding on merits and expression of the conclusion to constitute the decision relevant to the charges. 
This requisite 15 not complied with or satisfied by merely showing that certam records are read 
and certain punishment inflicted 


While the Syndicate on which 1s laid a duty to decide, may take assistance of committees, ıt 
should apply its own mind to come to a decision and the fact should appear 1n some manner cr other 
In its proceedings or resolution j 

Petition under Artıcle 226 of the Constitution of India, prayıng that in the 
cırcumstances stated therein, and 1n the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to proceedings of 
the Deputy Registrar, University of Madras in Memo No 20/358, Mal-Pr II 
B Ẹ (Integ ) section 61, dated 24th January, 1962 and quash the same 


K K Venugopal, V P Ganapath and K Maya Thevar, for Petitioner. 
M M. Ismail, for Respondent 
The Court made the following 


ORDER.—The petitioner appeared in September, 1961, for the Second BE. 
(Integrated Course) under the first respondent University On gth November, 
1961, the Registrar of the University sent a notice to the petitioner stating that the 
Chief Supermtendent, University Examinations, Thyagaraja College of Engineering, 
Madurai, reported that he had reasons to suspect that pages 12 to 15 and 28 to 32 of 
the answer book were brought from outside and inserted by him ın the examination 
and m support of it the Chief Superintendent relied that (1) There were folds at the 
middle of these pages, (2) the handwriting of the petitioner showed extreme calmness 
and (3) some of the matter he had written in those pages were irrelevant to the ques- 
tions asked ın the examination In the circumstances, the Registrar, by a notice, 
called upon the petitioner to submit by return of post his explanation as to why 
disciplinary action should not be taken against him for having violated rule 7 of the 
pamphlet “ Instructions to the Candidates " issued to him along with the hall ticket. 
The peutioner received the notice on 13th November, 1961 and sent his explanation 
on 17th November, 1961 On goth December, 1961 the Syndicate Committee on 
discipline read (1) the letter dated 17th Setpember, 1961 from the Chief Superinten- 
dent, University Examinations, Thyagaraja College of Engineering, Madurai, 
enclosing and forwarding the answer paper of the candidate with the Register No. 
358 1n Physics II and (2) the petitioner’s explanation, and 


** Resolved that the examination taken by the candidate be cancelled, that he be debarred 
from appearing for the next two examinations held by the University and that the candidate be 
not permitted to undergo any course of studies im this University during this period ” 


The records sent up to this Court relating to this matter show an endorsement dated 
goth December, 1961, made by the Convenor of the Syndicate Committee on disci- 
pline : 


** The explanation of the candidate 1s unacceptable—the examination taken by the candidate 
may be cancelled and the candidate debarred for the next two examunations ”” 


On gth January the Syndicate of the University: as its proceedings held on that day 
recorded . 


“Read letter dated 12th September, 1961, from the Chief Supeiintendent, University Exami- 
nations, Thyagaraja College of Engmeermg, Madurai, forwarding the answer paper ofthe candidate 
with Register No 358 ın Physics II-B suspected case of malpractice, also the explanation of the 
candidate together with the recommendation thereon of the Syndicate Committee on discipline, 
welfare of students, etc 


Resolved that the examination taken by the candidate be cancelled, that he be debarred from 
appearing for the next two exammations held by the Univei sity and that the candidate be not 
permitted to undergo any course of studies 1n this University durirg the period ” 

Pursuant to this resolution the University sent to the petitioner the order dated 24th 
January, 19062 * 
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“He 1s informed that his appearance for the Second B E (Integrated) Examination, September, 
1961, has been cancelled, and that he has been debarred from any exammation of this University 
for the next two examinations He will not be permitted to undergo any course of studies m this 

"University during this period of rustication. He will be permitted to appear for the Second BE. 
Integrated) Examunation only in April 1963 ” 


The petitioner asks this Court under Article 226 of the Constitution to quash this 
order. 


The main ground urged for the petitioner 1s that neither the proceedings resulting 
in, nor the resolution of the Syndicate, nor the order of the University communicated 
to him disclosed what the Syndicate’s finding was on the charge levelled against him. 
It 1s common ground that the final authority 1n matters of discipline ıs vested 1m the 
Syndicate and that no particular procedure to be followed 1n dealing with cases of 
discipline has been prescribed either by the statutory provisions or regulations made 
thereunder Even so, the contention 1s that the Syndicate when it exercises gts 
jurisdiction ın disciplinary matters, functions mn a quasi-judicial capacity and, it is 
therefore, bound not only to arrive at a conclusion or finding op the facts and proof 
of the charge but also give reasons therefor I consider that the contention 1s well- 


founded. 

That in exercise of its discrplinary jurisdiction the Syndicate functions 1n a quasi- 
judicial capacity can admut of no doubt It ıs true that on this aspect neither the 
statutory provisions nor the rules or regulations framed thereunder throw light But 
itis obvious that particularly ın circumstances as are present in this case, the result 
of a disciplinary proceeding 1s fraught with serious consequence to the candidate 
concerned, and in some cases the result may be such as may practically destroy his 
career. In such cases, a disciplinary action decided upon, presupposes and involves, 
as I think, and necessarily by the basic principles of law and justice, an accusation, 
the answer thereto, examination of both, and a conclusion arrived at by the duly 
constituted authority both on the question of guilt and quantum of punishment. 
In that sense the jurisdiction of the Syndicate to inflict punishment on candidates for 
misconduct 1s quasi-judicial in character. ‘This proposition, as 1s clear, 1f I may say 
with respect, from the judgment of the Supreme Court in GA No 132 of 1959 18 
well settled. That was a case where no opportunity whatever was given to the candi- 
dates aftected to give an explanation and present his case before the Committee of 
Enquiry On that ground the order of punishment was set aside. The Supreme 
Court observed . 

‘Considering therefore the serious effects following the decision of the Gommuttee and the serious 
nature of the misconduct which may be found 1n some cases under rule1, 1t seems to us that the Gom- 
mittee must be held to act judicially im circumstances as these Though therefore there 1s nothing 
express one way or the other in the Act, or the Regulations casting a duty on the Committee to act 
judicially, the manner of the disposal, based as 1t must be on materials placed before 1t, and the serious 
effects of the decision of the Committee on the examinee concerned, must lead to the conclusion that a 
duty 1s cast on the Committee to act judicially in this matter particularly as 1t has to decide objectively 
certain facts which may seriously affect the rights and careers of examinees, before ıt can take any 
action in the exercise ofits power under rule i{1). We are therefore of opinion that the Committee 
when it exercisesits powers under rule 1(1) 15 acting quasi-judicially and the principles of natural 
justice which require that the other party (namely, the examunee in this case) must be heard, will 
apply to the proceedings before the Gommittee Thisview was taken by the Calcutta High Courtin 
Dipapal v Unwersety of Calcutta*, and B. G Das Gupta v Byoyranjan. Rakshit*, yn. similar circumstances 
and is in our opinion correct." 


In a later part of 1ts judgment the’Supreme Court further said ` 


Asto the manner ın which ıt should give an opportunity to the examinee concerned to pe heard, 
thatis matter which can be provided by regulations or bye-laws if necessary As was pomted out 
in Local Government Board v Alridge?, all that is required 1s that the other party should have 
an opportunity of adequately presenting his case But what the procedure should be 1n. detail will 
depend on the nature of the Tribunal." 


The Supreme Court, in the case just r2ferred to, was mainly concerned with the 


question whether an opportunity should not be given to the examinee to present his 
case. But in considering that question, the nature of the jurisdiction which the 
ee 
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Committee there exercised was held to be quasi-judicial, which also took with it the 
requirements of the principles of natural justice, particularly the aspect of giving an 
opportunity to the examinee and hearing him. 

Once 1t is held that the Syndicate exercises quasi-judicial functions in deciding 
disciplinary matters pertaining to examinees, 1t should follow, I think, that ıt should 
at least specify the relative charges 1n clear and precise terms, intimate the same to 
the candidat: affected, ask for his explanation, and in the light of the entiie material 
reach and express its factual conclusions on the proof or otherwise of the charges and 
finally assess the nature and quantum of punishment to be imposed What ıs rele- 
vant to the facts of the instant case 1s the necessity for the Syndicate itself to arrive at 
and express its finding on the guilt with reference to the accusation, for ıt 1s in that 
body the duty to finally decide 1s vested by the regulations. Such a duty necessarily 
implies both the mental process of arriving at a finding on merits and an expression 
of the conclusion to constitute the decision relevant to the charges. In my opinion 
this requisite 15 not complied with or satisfied by merely showing that certain records 
are read and certaimpunishmentisinflicted But thatis what precisely has happened 
in this case. From the resolution of the Syndicate and the order of the Uiaversity, 
which have already been extracted, it is apparent that there 1s a total absence of an 
expression of any conclusion, a finding on whether in the opinion of the Syndicate 
the charge levelled against the petitioner was factually established or proved The 
learned Additional Government Pleader suggests that in the context such a conclu- 
sion should be implied He says that the conclusion 1s 1mplied ın the resolution of 
the Syndicate and the order of the University because 1t cites reading of certain matters 
and proceeds to impose a punishment and that this can only be on the basis of a 
conclusion reached by the Syndicate and the University. I do not think ıt need 
necessarily be so and I have not the slightest hesitation 1n rejecting this approach to 
this question. IfI were to accept the Government Pleader's suggestion as a proposi- 
tion, 1ts implication and effect will be something most undesirable, speculative and 
fraught with injurious consequences While the Syndicate on which ıs laid a duty 
to decide, may take assistance of Committees, 1t should apply its own mind to come 
to a decision and the fact should appear m some manner or other 1n its proceedings 
or resolution 

Counsel for the petitioner goes further and contends that the Syndicate should 
not only 1n fact express 1ts conclusions but also give reasons therefor and invites my 
attention to P. 7 Joseph v. Superintendent of Post Offices! whicn 1s a service case Two 
learned Judges of the Kerala High Court after an examination of certain American 
decisions expressed the opinion 

** It follows that where the order by administrative authorities be quasi-judicial, it must be 
** speaking order ", and absence of reasons in 1t, would be fatal to its legality ” 
In view of the particular facts and circumstances of this case, I do not think I am 
called upon to decide whether so wide a proposition can be laid down where, as here, 
no conclusion at all on merits of the charge has been expressed, no question of failure 
to give reasons calls for consideration. 

I am aware, as already mentioned, that the Convenor of the Committee for 
Discipline endorsed on the communication of the Superintendent that the explana- 
tion of the candidate was not acceptable. Whether his opinion was accepted by the 
Committee and whether ıt also found acceptance by the Syndicate, nowhere does it 
appear The opinion of the Convenor of the Committee 1s certainly not necessarily 
the opinion of the Committee or the Syndicate. As I said there must be something 
in the proceeding of resolution of the Syndicate, and ın the order of the University 
to 1ndicate not merely that the relevant papers had been read but 1t had reached a 
stated conclusion on the guilt or otherwise with reference to the charge framed against 
the petitioner. In the absence of any conclusion expressed by the Syndicate in its 
resolution or the order of the University, the order of rustication ıs vitiated and 
has to be set aside. It ıs hereby quashed Thuis petition ıs allowed The rule msi 


is made absolute. No costs 
VS —————— i Petition allowed. 


° I A.IR. 1961 Ker 197. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present —Mr Justice JAcapisan AND Mr JUSTICE SRINIVASAN. 


5. Ramaswami Mudahar & Co. and another .. Petttioners* 
v. 
The State of Madras represented by the Deputy Commercial Tax 
Officer, Tiruppur Town .. Respondent 


Madras General Sales Tax Act (IX of 1939) and Turnover and Assessment Rules, Rules 4 (2) and 4-A— 
Sale of cotton by dealer in Madras State to dealer in Kerala State—Kerala State, delwery cum consumption State— 
Tax on purchase value of cotton by Madras dealer—Legaltty of levy as on the last purchaser 


. 

The Validation Act (Gentral Act VII of 1956) canrot have the effect of treating all inter-State 
sales as intra-State sales as that would amount to abrogation of Article 286 of the Constitution 
altogether The Constitution prohibits a State from taxirg sales outside the State The Explanation 
to Article 286(1) 1s the dictionary that defines an inside sale permitting State levy The State whgre 
actual delivery of goods takes place for the purpose of consumption 1s deemed to be the locus where 
the sale takes place With regard to “‘ Explanation sales" the State in which actual delivery 1s effected 
for purpose of consumption can levy tax on the sale provided Parliament lftsthe ban under Article 
286(2) But with regard to what may be called ‘‘ non-Explanation sales ’’ that 1s, sales which do not 
fall within the Explanation to Article 286 (1), the mere lifting of the ban under Article 286 (2) by Parla- 
ment will not enable a State to levy a tax in respect of sale which may yet be a sale outside the 
State territory 

In the instant case the delivery-cum-consumption State is the Kerala State and 1n relation to 
Madras State, ıt is an outside sale — Thesitus of the sale having been located by the Constitution 
as the Kerala State the Madras State 1s under a disability to tax such asale Once the transac- 
tions are beyond the purview of the Act, ıt 1s conceivable that the parties to the transaction 
can be brought m for any measure of tax liability The Madras dealer has failed to establish that 
he ıs not the last purchaser 

Petition under section 12-B (1) of the Madras General Sales Tax Act praying the 
High Court to revise the order of the Sales Tax Appellate Tribunal, Madras, dated 
16th January, 1958 and made ın Tribunal Appeal Nos 490 of 1957 and 501 of 1957 
respectively (Commercial Tax Officer, Coumbatore South, relating to the Assessment 
year 1955-56 in his Appeal No 355 of 1956-57, dated 26th March, 1957 and Appeal 


No 305 of 1956-57, dated 21st February, 1957 ) 


S. Swaminathan and A. Ramagopal, for Petitioners. 
G. Ramanujam for the Government Pleader (A. Alagiriswann), for Respondent. 
The Judgment of the Court was delivered by 


Jagadisan, J —T C. No. 139 of 1958 The petitioner is a firm of partnership 
carrying on business 1n the purchase and sale of cotton and cotton seeds at Tiruppur 
in the State of Madras For the assessment year 1955-56, the firm was assessed under 
the Madras General Sales Tax Act on a gross turnover of Rs 19,40,317-14-0. The 
firm sold cotton ın the relevant year to Messrs Sitaram Spmnmg and Weaving Mills 
at ‘Liruchur in Kerala State for a value of Rs 6,05,377-0-9. The Deputy Commer- 
cial Tax Officer, Tiruppur, held that the firm was hable to pay tax at the purchase 
value of such cotton sold and estimated a purchase value by deductng 
2 per cent. from the sale value, the two per cent. representing roughly the 
gross profit earned by the firm. The assessable amount came to Rs 5,93,269-8-1, 
The head office of the firm was at Tiruppur and the firm had a branch 
office at Kunnathur The Kunnathur branch sold cotton to Sitaram Spinning and 
Weaving Mills at Tiruchur and 1n regard to such sale the taxable turnover, namely, 
the purchase value of the cotton was determined at Rs. 77,483-1-5. The total taxable 
turnover 1n respect of the sale by the firm to the Mills in the Kerala State was there- 
fore determined in the sum of Rs 6,70,752-9-6 The assessee preferred an appeal to 
the Commercial Tax Officer and challenged the levy of tax on this turnover. The 
contention urged was that the sales covered by the turnover were effected in this 
State, that the assessee was not the last purchaser 1n the Madras State within the 
meanmg of Rule 4-A of the Turnover and Assessment Rules and that the last purchaser 








*T.G Nos 139 and 140 of 1958 17th January, 1962. 
(27th Pausa, 1883, Saka.) 
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was only the Sitaram Mills at 'Tiruchur. The Appellate Authority did not accept 
this plea and dismissed the appeal. There was a further appeal to the Tribunal by 
the assessee which also ended in a dismissal ‘This Tax Revision Petition has been 
preferred against the decision of the ‘Tribunal 


T C No 140 of 1958 ‘The petitioner ın this case is also a firm dealing ın pur- 
chase and sale of cotton and cotton seeds at Tiruppur in the State of Madras For 
the assessment year 1955-56 the fium was assessed under the Madras General Sales 
Tax Act and the turnover included the purchase value of cotton sold to Sitaram Mulls 
at Tiruchur ın Kerala State This turnover was a sum of Rs 5,73,988-1-7 The 
assessee objected to the levy of tax on this turnover on the ground that the sales 
effected were within the State, and that the assessee was not the last purchaser under 
Rule 4-A of the Turnover and Assessment Rules The Deputy Commercial Tax 
Officer negatived this contention and the appeal of the assessee to the Commercial 
Tex Officer, and then to the Sales Tax Appellate Tribunal failed. ence this 


Revision has been preferred 


These petitions were heard together 1n the first instance by a Division Bench to 
which one of us was a party. The learned Judges held that there was no specific find- 
ing by the Tribunal on the question whether the concerned sales were inter-State 
sales and ‘ Explanation sales’ , and whether these sales must be deemed to have taken 
place outside the State of Madras The matter was therefore remitted to the Tribunal, 
for recording a finding and the direction given by the Bench was 1n these terms: 


** We direct the Tribunal to submit a finding on the question whether the sales in question 
in these two years were inter-State sales and Explanation sales’ which fell within the scope of Article 
286 (1) (a) of the Gonstitution, or whether they were intra-State sales, sales effected and completed 
by delivery within the State of Madras Both the department and the assessec may be allowed an 
opportunity to place further evidence before the finding ıs submitted The finding 1s to be submit- 
ted within sıx weeks from the date of the receipt of the records by the Tribunal. 

The Tribunal went into the matter afresh and a finding has been submitted. 
In both the cases the Tribunal has recorded the finding that the sales 1n question 
were inter-State sales and ‘ Explanation sales ° There was of course no dispute at 
any time that the Sitaram Mills at Tnuchur purchased the cotton only for consump- 
ton. “ The dehvery-cum-consumption State" ıs therefore the Kerala State. 


After the return of the finding the petitions have been argued before us. The 
question raised 1s whether, though the sales were really inter-State sales and deliveries 
were effected as a direct result of such sales for the purpose of consumption m the 
Kerala State, the sales between Ist April, 1955 and 6th September, 1955 being, 
covered by the Sales Tax Laws Validation Act, 1956, Central Act VII of 1956, 
hereinafter referred to as the Validation Act, ıt would by its operation render the 
Sitaram Spinning and Weaving Mills as the last purchaser hable to be taxed under 
the Act and avoid assessments being made upon the petitioners 1n these cases. 


It will now be convenient to refer to the Turnover and Assessment Rules Rule 

4 (2) provides that cotton should be taxed ın respect of the gross turnover of a dealer 
determined at the value for which the goods are bought. Rule 4-A reads : 

** Subject to the provisions of section 5 (1v) in the case of cotton (mcludirg kapas), the tax under 

section 3(1) shall be levied from the dealer who 1s the last purchaser in the State not exempt from 


taxation under section 3 (3) on the amount for which 1t 15 bought by him Provided that the burden 
of proving that a transaction 1s not liable to taxation under this clause shall be on the dealer ” 


The short question in these cases 1s whether the petitioners are the last purchasers 
in the State. The burden of proving that they are not the last purchasers has been 
placed by the statute upon them They attempt to discharge the burden by proving 
that the last purchasers are the Sitaram Spinning and Weaving Mills at Tiruchur. 
Now the problem that 1s presented to us ıs this Is a purchaser ın an inter-State 
sale transaction which 1s not taxable by the Madras State, being an “* Explanation 
sale? (the goods having been actually delivered for purposes of consumption to 
another State) a purchaser in the Madras State? The words “ purchaser 1n the 
State’ (Rule 4-A (1v) ) should be understood as describing a buyer 1n a transaction 
which 1s within the ambit of the Act, subject to the provisions of the Constitution. 
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We shall now refer to the provisions of the Constitution and the history of events 
that lead to the Validation Act. 


Article 286 of the Constitution, before 1ts Amendment ın 1956, stated thus : 


** (1) No law of a State shall impose, or authorise the impositior of, a tax on the sale or pur- 
chase of goods where such sale or purchase takes place — 

(a) outside the State , or 

(b) 1n the course of the import of the goods into, or export of the goods out of the 
territory of Irdia 

Explanation For the purposes of sub-clause (a), a sale or purchase shall be decmed 
to have taken place in the State in which the goods have actually been delivercd as a 
direct result of such sale or purchase for the purpose of consumption in that State, not 
withstar.dir g the fact that under the general law relatir g to sale of goods the property 1n the goods has 
by reason of such sale or purchase passed ın another State " 

(2) Except in so far as Parlament may by law otherwise provide, ro law of a State shall xm- 
pose, or authorise the 1mposition of a tax on the sale or purchase of any goods where such sale or pur- 
chase takes place ın the course of inter-State trade or ccmmerce , 

Provided that if the President may by order direct that any tax on the sale or purchase of 
goods which was beirg lawfully levied by the Goverr mert of any State immediately before the com- 
mencement of this Constitution shall, notwithstar du g that the 1mpositior of sich tax ıs contrary 
tothe provisions ofthis clause, continue to be levied urtil the 31st day of March, 1951 ” 


The Supreme Court held in the State of Bombay v. United Motors (India) Lid.* 
that the sales covered by the Explanation to Article 286 (1) though in the course of 
inter-State trade were liable to be taxed by the State 1n which the goods were deli- 
vered for consumption. The view taken was that the delivery for consumption 
rendered the sales intra-State. 


But this view did not hold the field for a long time as the Supreme Court in the 
decision in Bengal Immumty Co , Lid v. State of Bihar? held by a majority that the 
sales falling within the Exflanatwn were really 1nter-State sales in character and 
could not be taxed under any State law unless Parliament lifted the ban 1mposed 
under Article 286 (2). The subsequent view of the Supreme Court as expressed by 
the majority in the Bengal Immunity Company case? is that the Explanation to Article 
286 (1) (a) did not have any operation upon the application of the ban imposed 
under Article 286 (2) Then came the Validation Act, (Central Act VII of 1956). 
The relevant provision is section 2, which 1s as follows : 


** Notwithstar.ding any judgment, decree or order of any Court, no law of a State imposmg, or 
authorism.g the imposition of a tax on the sale or purchase of any goods where such sale or purchase 
took place in the course of inter-State trade or commerce during the period between the 1st day of 
April, 1951 and 6th day of September, 1955 shall be deemed to be invalid or ever to have 
been: nvalid merely by reason of the fact that such sale or purchase took place in the course of inter- 
State trade or commerce , ard all such taxes levied or collected or purporting to have been levied 
or collected durir.g the aforesaid period shall be deemed always to have been validly levied or collected 
in accordance with law” 

Explanation > Yn this section ‘law of a State’ in relation to a State specified in Part G of the First 
Schedule to the Constitution, means any Jaw made by the Legislative Assembly, ın any of the States 
or exter.ded to that State by a Notification 1ssued under sectior 2 ofthe Part G State (Laws) Act, 1950 "* 


Lhe Constitutional validity of this Act was questioned but the Supreme Court in 
Sundara Ramuer’s Case,? upheld its validity. The scope and effect of this Validating 
Act is thus set out by the Supreme Court in Sundara Ramer’s case? : 


“Sectior 2 ofthe impugned Act which 1s the only substantive eractment there; makes no men- 
tion of any validation It only provides that ro law of a State »mposir g tax on sales shall Fe deemed 
to be invalid merely because such sales are tr. the course ofirter-State trade or ccmmerce The cflect 
of this provision 1s merely to liberate the State laws frem the fetter placed or them by Article 2€6 (2) 
and to enable such laws to operate on their own terms Tre true scope of the impugred Act 15, to 
adopt the larguage of this Gourt m the decisior s ın The United Motor case!, ard the Bengal Immunity 
Co case®, that itliftsthe ban imposed on the States agaist taxır g nter-State sales ard rot that ıt 
validates or ratifies any such law” 


Mr. Swaminathan, learned counsel for the petitioners, submits that the Valida- 
tion Act removed the constitutional fetters on the State’s power to legislate on inter- 
State sales, in general, and that therefore the transactions between Ist April, 1955 


ELS 
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and 6th September, 1955 (the period covered by the Vahdation Act) were taxable 
under the General Sales Tax Actof Madras. Herelied on the decision of the Supreme 
Court in Asok Leylands v State of Madras’. In that case the assessee was a company 
with its factory in the State of Madras, manufacturmg and assembling and selling 
motor vehicles, spare parts and other accessories The assessee disputed the lability 
to tax 1n respect of the sales turnover of the value of vehicles driven away by the non- 
residential dealer's own drivers to the place of business of the non-residential dealers 
outside the State of Madras This Court held that as the sales were completed and 
delivery was effected within the Madras State, the sales were hable to tax. On 
appeal, the Supreme Court held that the assessee was ın any event hable to tax 
inasmuch as after the removal of the fetter of Article 286 (2) of the Constitution by 
the Validation Act, the Madras Act of 1939, operating on 1ts own terms made the 
transactions of sale liable to tax The contention urged on behalf of the assessee 
before the Supreme Court that the Madras Act does not operate on sales of an inter- 
State character other than “ Explanation sales " was rejected by the Supreme Court. 
At page 387, S. K. Das, J., observed thus : 


‘To repeat what we*have said earlier after the removal of the fetter of Article 286(2), the Act 
operating on its own terms makes the transactions in question liable to tax, and new section 22 make 
no difference to this position ” 


The effect of the decision of the Supreme Court in Ashok Leyland’s Case! is to 
hold that the provisions of the Validation Act and section 22 of the Madras General 
Sales Tax Act, introduced by Madras Act I of 1957, merely resulted ın the Parliament 
lifting the ban under Article 286 (2) on the State's power to legislate and to empower 
the State to tax inter-State sales subject to Article 286 (1) of the Constitution and 
subject to the power of the State to enact a law 1f ıt had territorial nexus with the 
transaction. 


Two contentions are raised by the learned counsel for the petitioners The 
first 1s that the Validation Act has retrospectively enlarged the State’s power to tax 
inter-State sales or purchases and that such sale or purchase between 26th January, 
1950 and 6th September, 1955 can no longer be shielded by Article 286 of the Consti- 
tution after Sales Tax Law of the Madras State, and that therefore an  * Explanation 
sale " 1n which the delivery State is not the Madras State can be taxed by the State. 
The second 1s that a purchaser 1n an inter-State transaction ıs as much a purchaser 
as a purchaser in an intra-State sale and inter-State element of the transaction 
cannot take away that character from hum. 


The first contention is really based on the wide and sweeping terms of the Valida- 
tion Act. It 1s however impossible to accept this contention The Vahdation Act 
cannot have the effect of treating all inter-State sales as intra-State sales as that would 
amount to abrogation of Article 286 of the Constitution altogether. The Constitu- 
tion prohibits a State from taxing sales outside the State. The Explanation to 
Article 286 (1) is the dictionary that defines an inside sale permitting State levy. 
The State where actual delivery of goods takes place for the purpose of consumption 
is deemed to be the locus where the sale takes place. That this 1s the true position 
was laid down by the Supreme Court in The United Motors case. The following 
passage of that judgment may be quoted : m 

“It provides by means of a legal fiction that the State in which. the goods sold or purchased are 
actually delivered for consumption therein 1s the State im which the sale or purchase 1s to be con- 
sidered to have taken place, notwithstanding the property in such goods passir.g in another 
State. . . An outside sale or purchase 1s explained by defining what 1s an inside sale n 
The test of sufficient territorial nexus was thus replaced by a simpler ard more easily workable 
test. Are the goods actually delivered in the taxing State, as a direct result of a sale or purchase, 
for the purpose of consumption therem. Then, such sale or purchase shall be deemed to have taken 
place in that State and outside all other States The latter States are prohibited ficm tax à g the 
sale or purchase The former alone 1s left free to do so. Multiple taxation of the same transactions 
by different States 1s also thus avoided ^ 
CEA cV-—————————Á——ÀMe——OÓ—P 
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This observation is not ın any way dissented from by the judgment of the 
Supreme Court ın Bengal Immunity Co. case? with regard to “ Explanation sales ” , 
the State in which actual delivery is effected for purpose of consumption can levy 
tax on the sale provided the Parliament hfts the ban under Article 286 (2). But 
with regard to what may be called “ non-Explanatwn sales " that ıs, sales which do 
not fall within the Explanation to Article 286 (1) of the Constitution, the mere lifting 
of the ban under Article 286 (2) by the Parliament will not enable a State to levy a 
tax 1n respect of a sale which may yet be a sale outside the State territory 


We may now refer to another decision of the Supreme Court in India Copper 
Corporation, Lid v. State of Bihar and others? | Rajagopala Aryangar, J , delivering the 
Judgment of the majority summed up the legal position thus at page 62 . 2 

** Where the terms of the Explanation were satisfied such sales were by a fiction deemed to be 
“onside”? the State for delivery-cum-consumption and therefore ''outside"' all othe: States In 
such cases, therefore, only the State 'inside" which the sale 1s deemed to take place by virtue of the 
Explanation 1s exempt from the ban imposed by Article 286 (1) (a) All other States would be sulgect 
to that ban ın regard to such sales ”’ 

At page 64: z 

** Where the terms and the Explanation are satisfied, the sale transaction. will by a legal fiction» 
created by 1t, be deemed to take place ‘inside’ the State of delivery and therefore ‘outside’ the State 
in which the property passes The conclusion reached therefore 1s that where the property ın the 
goods passes within a State, as a direct result of the sale, the sale transaction 1s not outside the State 
for the purpose of Article 286 (1) (a), unless the Explanation operates We need also add that the 
power of the State to impose the tax might not be available unless the transaction im question 1s 
unaffected by the other bans imposed under sub-clauses (1) (b), (2) and (3) of Article 286 "' 

In Tobacco Manufacturers (India) Lid. v. Commissioner of Sales Tax? the Supreme 
Court re-affirmed the same view. Rajagopala Aiyangar, J., observed thus at page 
118, after referring to the passage from The United Motors case" *, already extracted 
above : 


** Ifthere1s a sale fallmg within the terms ofthe ** Explanation ” 1t1s f inside’ the State of delivery- 
cum-cousumption and that State alone can levy the tax Such a sale 1s outside all other States, which 
are prohibited from taxing such a sale by reason of any territorial nexus, however close or cogent The 
passage extracted, however, does not deal with cases where the sale in question docs not satisfy the 
requirements of the Explanation leading to the fixation of the fictional situs of the sale determining 
the State by which the tax might be levied ” 

The position that emerges as a result of the elucidation of the law by the Supreme 
Court can be summed up thus. The Constitution has imposed a ban on the State’s 
power to tax transactions of inter-State sale or purchase This ban can however be 
lifted or removed by Parlament But even if the ban ıs removed no State can tax 
an inter-State sale which takes place outside 1ts territoriallimits What as an ! outside 
sale’ 1s defined by the Constitution by the Explanation to Article 286 (1) which 
states what should be deemed to be an “ inside sale ” . ‘The irresistible inference is 
that an “inside sale ” falling within the terms of the Explanation can be taxed if 
the Parlament lifts the ban under Article 286 (1) If the terms of the Explanation 
do not cover a particular inter-State sale then the question whether the sale 1s an 
* outside sale? gua the taxing State has to be determined by finding out the place 
where the property 1n the goods passes. In respect of an 1nter-State sale not falling 
within the Explanation to Article 286 (1) (a) on the lifting of the ban by the Parlia- 
ment under Article 286 (2) the State wherein the property 1n the goods passes may 
levy tax if the words of taxing section of the enactment are wide enough to cover such 
a transaction 


We do not think that the Ashok Leyland Case? relied upon by the learned counsel 
for the petitioners can at all help him to press his contentions. In that case the 
deliveries of motor vehicles were inside the Madras State and the inter-State sales 
were not ‘‘ Explanation sales ” falling within Article 286 (1) (a) The real question 
that arose for consideration ın that case in thus set out by S. K Das, J., at page 385: 
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*"What we have to see 1s that the fetter under Article 286 (2) having been removed, does the Act 
operating on its own terms affect the transactions im question even though they bein the course of 
inter-State trade ? Ifit does, the assessment 1s ro longer liable to challenge on the grourd of the 


ban ımposed by Article 286 (2)” 

, In the present case the finding of the Tribunal ıs that all the transactions are 
Inter-State sales and “ Explanatwn sales? . We accept that finding It follows 
that the sales were outside the Madras State as they were inside the Kerala State, 
that State bemg the “ dehvery-cum-consumption ” State. 


We therefore overrule the first contention urged on behalf of the petitioner 


The next contention, that the petitioners are not the last purchasers in the State, 
1s als not tenable. We are unable to agree with the learned counsel for the peti- 
tioners that Sitaram Spinning and Weaving Mulls at Tiruchur are the last purchasers. 
The Tiruchur Mills are the purchasers ın inter-State sales, falling within the Explana- 
fiom to Article 286 The “ delivery-cum-consumption ” State is the Kerala State 
and in relation to the Madras State, ıt ıs an “ outside? sale. The situs of the sale 
having been located by the Constitution as the Kerala State, this State 1s under a 
disability to tax such sales Once the transactions are beyond the purview of the 
Madras Act, it 1s inconceivable that the parties to the transactions can be brought 
in for any measure of tax ability. We hold that the mills are not the last purchasers. 
The petitioners have failed to establish that they were not last purchasers. The 
decision of the Tribunal ıs correct. 


The petitions fail and are dismissed with costs. Counsel’s fee Rs 100 in each 
V.S. == Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT :—Mr_ S. RAMACHANDRA IYER, Chief Justice AND Mr. Justice 
KuNHAMED KUTTI 


The Workers employed in the Thamb: Motor Service, Salem, 
represented by the Secretary, Mettupalayam Nilgiris Motor 


Workers | Union, Victoria Market, Salem -- Appellant * 
v. 
The Management of Thambi Motor Service, Salem and 
another .. Respondents. 


Industrial Disputes Act (XIV of 1947), section Yo——Reference by Government of dispute for adjudication 
by Tribunal—Subsequent reference altering or varying the first reference—Fxtent of the power-—Second reference 
superseding the first —Government has no power 


Tas Gorsrnm?nt w.ule acting under section 10 of the Industrial Disputes Act, will have the 
pows?t to add co, o^ amplify a mter already referred thereunder for adjudication by the Ti1bunal ; 
it will hay; 10 power to supersede oc carcel the old reference 1n such a way as to effect a withdrawal 
from he P tb1121 ofa dispute oace validly referred toit Tne question whether a notification 1evising 
th? q 1^:t101 referred 1s of oae type or the other will depend on the constructions of the relevant Govern- 
ment Order 


Taz o-iginal reference, which was concerned only with the computation of retienchment compen- 
sation, 2z0ceedzd o1 the foot of valid retrenchment In the revised reference the first of the two ques-. 
tio 1s put 12 sus ths very validity of the retrenchment which was accepted by the earlier reference. 
Tas eff:ct of the reference was to sunzrseds the first reference It was also not on account of mistake 
that the Govzrnmznt revised the original reference 


Taz fact that rem^dy exists under section 33 (c) (2) for the concerned workmen 1n a particular 
C332 C1 112. ELC 1 Vi th? rigat of the Govscamoat uider section ro, if circumstances exist to 
justify the cause to refer the matter for adjudication by the appropriate Tribunal. 


T'as first reference 1s a valid one and the Tribunal has to proceed to decide the dispute. 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Rajagopala Ayyangar, dated 10th December, 1959 and made in the 
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exercise of the Special Original Jurisdiction of the High Court in W.P. No 320 of 
1958 presented under Article 226 of the Constitution of India to issue a writ of certiorart 
calling for the records m ID No. 74 of 1957 on the file of the Presiding Officer, 
Labour Court, Coimbatore, and quash the award therem, dated 26th February, 1958 
and published ın Supplement to Part I, Fort St George Gazette, dated 26th March, 
1958 and printed 1n pages 5 to 7 thereof. 


A. Ramachandran, for M/s. Row and Reddy, for Appellant. 


The Additional Government Pleader (M M. Ismail) and M. R. Narayanaswam, 
for Respondents 


The Judgment of the Court was dehvered by 


Ramachandra Iyer, C  —This ıs an appeal against the judgment of Rajagopala 
Ayyangar, J., im W.P No 320 of 1958. Irusappan and Manickam, who had begn 
m the service of the first respondent, were retrenched by the latter. The concerned 
workers raised a dispute which was duly sponsored by the appellant-Union. On 
30th October, 1957, the Government of Madras made a reference to the Labour 
Court, Coimbatore, under section 10 of the Industrial Disputes Act of the following 
question, “What retrenchment compensation, if any, are the workers, Irusappan and 
Manickam entitled to?’ It will be apparent from the form of the question that it 
accepts that there was a valid retrenchment, but that the dispute to be adjudicated 
related only to the quantum of compensation The reference was duly received by 
the Labour Court, which called upon the management and the Union to file their 
respective statements. The Union was not satisfied with the terms of the reference, 
It wanted to challenge the validity of the retrenchment by having an amendment of 
the question already referred to the Labour Court Though its attempts ın that 
direction met with no response initially from the Government, the latter finally 
agreed to modify the same, and, by its Memorandum, dated 12th December, 1957, 
the following amendment to the original notification was directed 

‘©; Whether the retrenchment of cleaners, Irusappan and Manickam, 1s justified and to what 
relief they are entitled ? 

o To compute the relief ın terms of money, if ıt can be so computed ?" 


From the questions stated above, it will be seen that the revised reference, which 
was introduced by way of amendment to the original one, replaces the old, the effect 
of it being to withdraw the earlier one from the cognisance of the Labour Court. 
The first of the two questions puts m issue the very validity of the retrenchment which 
was accepted by the earlier reference The second question is only ancillary to the 
first, viz., whether, if the answer to the first ıs to be 1n favour ofthe workers, the relief 
could be computed in terms of money There is nothing novel about the form of the 
second question, which ıs intended only to give jurisdiction to the reinstatement of 
the workers 1n case 1t was found that the retrenchment was invalid. It will be noticed 
that the original reference, which was concerned only with the computation of 
retrenchment compensation,proceeded on the foot ofa valid retrenchment That 
must be held to have been entirely superseded by an inconsistent case 1n the amend- 
ment which puts ın issue the validity of the retrenchment. When the amended 
reference came up before the Labour Court, objection was taken on behalf of the 
management that ıt was incompetent for the Government to supersede its original 
reference. But the Labour Court overruled the objection and passed an award, 
directing the reinstatement of the workers ‘Thereupon the Management applied to 
this Court under Article 226 of the Constitution to quash that order. Rajagopala 
Ayyangar, J., who heard the application, accepted thefcontention of the Management 
as to the 1ncompetency of the second reference, and, holding that the Tribunal had 
no jurisdiction to entertain and proceed upon the reference, dated 12th December, 
1957, set aside the award. 


In this appeal against the judgment of Rajagopala Ayyangar, J., learned counsel 
for the Union contended that 1t was certainly within the competence of the Govern- 
ment, acting as it did under section 10 of the Industrial Disputes Act, to correct. 
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any mistaken reference made by ıt, and that, ın any event, ıt had the power to make a. 
supplemental reference, adding certain questions for adjudication 1n addition to the 
pre-existing one According to learned counsel, the second question in the later 
reference would be wide enough to include a claim for retrenchment compensation, 
if the answer to the first question happened to be against the workers. In other 
words, the"contention was that the second reference merely added an alternative 
case to the first one, and, therefore, a valid one. 


The question whether 1t 1s open to the Government to include certam additional 
items for adjudication by the Labour Court or the Industrial Tribunal came up for 
consideration before this Court 1n SJ Est Lab Rel. Organisation v State of Madras}, 
and 1tewas answered m the affirmative. Venkatarama Aiyar, J., delivering the judg- 
ment of the Bench, observed 

““ The objection 1s one of form and 1s without substance It would have been oper to the Govern- 
ment to make under section 10 an independent reference concerning any matter rot covered by the 
previdus reference Tnat 1t took the form of an amendment to the existing refercrce ar d rot an 
additional reference is a mere technicality which does not merit any interference in these 
proceedings ” å 

Ihi view of the learned Judge was not dissented from but was distinguished 
by the Supreme Court in State of Bihar v Gangul?. But as pointed out by Rajagopala 
Ayyangar, J , the facts which led up to the decision in SJ Est. Lab Organisation v. 
State of Madras}, are slightly different. There was no modification, in that case, of 
the terms of the original reference, but only an addition of certain items to it. The 
same cannot, however, be said of the present case We are unable to accept the 
argument of Mr A Ramachandran, learned counsel for the appellant, that the 
second question 1n the revised reference would cover a case of retrenchment com- 
pensation on the foot of the retrenchment being held valid and thereby preserving 
the original reference and adding one more question for adjudication As we said 
earlier, the second question 1n the revised reference must be taken as incidental to 
the first and the substitution of the old reference by the new one amounted to with- 
drawal of the earlier one—a thing which ıt 1s not competent for the Government to 
do From what we have stated above it will be clear that while the Government, 
acting under section 10 of the Industrial Disputes Act will have the power to add. 
to or amplify, a matter already referred thereunder for adjudication by the 
Tribunal, ıt will have no power to supersede or cancel the old reference in such a 
way as to effect a withdrawal from the Tribunal of a dispute once validly referred. 
to it. The question whether a notification revising the question referred 1s of one 
type or the other will depend on the construction of the relevant Government 
Order. On this aspect of the matter, Rajagopala Ayyangar, J , observed 

** There 1s no doubt that, 1f the first matter referred for adjudication did not touch any dispute 

relating to retrenchment,the addition of such an item would be withm the power of the State 
Government ” 
But as the learned Judge held, where the fundamental basis of the original order 
of reference 1s nullified by the second reference, 1t will not be within the competence 
of the Government to amend the oviginal reference This view is supported by the 
authority of the Supreme Court in State of Bihar v. Gangui! In that cac, there was 
first a reference by the Government of an industrial dispute between the Management. 
and 31 workmen specified in the order There was a further reference on a later 
date of a similar mdustrial dispute between the same Management and 29 other 
workmen by the Government to the same Tribunal While the proceedings in 
respect of the two references were pending before the Tribunal, the Government 
issued a third notification by which ıt purported to supzrzede the two earher noti- 
fications, combimng the two disputes into one dispute, 1mplead ing all the 60 work- 
men involved 1n the two disputes and adding another Union to the dispute, and refer- 
ring the same for adjudication by the Tribunal The Supreme Court. held that the 
third notification was invalid In doing so, it observed : 


“Apart from these provisions of the Act, on general prmeiples 1t seems rather difficult to accept 
the argument that the appropriate Governments should have an implied power to cancelits own order 
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made under section 10 (1) If on the representations made bythe employer or his workmen the 
appropriate Government considers the matter fully and reaches the conclusion that an industrial 
dispute exists or 1s apprehended and then make the reference under section 10 (1), there appears to 
be no reason or prmciple to support the contention that 1t has an imphed power to carcel its order 
and put an end to the reference proceedings initiated by itself In dealirg with this question, 1t is 
important to bear in mur.d that power to cancel its order made under section 10 (1) which, the appel- 
lant claims, 1s an absolute power, 1t 1s not as if the power to cancel implies the obligation to make 
another reference m respect ofthe dispute m question, 1t 1s not as 1f the exercise of the power 1s subject 
to the condition that reasons for cancellation of the order should be set out If the power claimed by 
the appellant 1s conceded to the appropriate Government to terminate the proceedings before the 
Tribunal at any stage and notto refer the industrial dispute to any other Industrial Tribunal at all. 
"The discretion given to the appropriate Government urder section 10 (1) 1n the matter of referrmg 
industrial disputes to Industrial Tribunals ıs very wide , but ıt seems the power to cancel which 18 
claimed ıs wider still We have no hesitation m holdmg that the rule of consttuction 
enunciated by section 21 of the General Clauses Act in so far as it refers to the power of rescir.dirg or 
cancellmg the original order cannot be invoked in respect of the provisions of section 10 (1) of 
the Industrial Disputes Act.” isi ot 23b 
e 


Learned counsel for the appellant, however, contends that this decision of the Sup- 
reme Court cannot be 1egarded as laying down a rule that, under no circumstances, 
can the Government cancel rts original notification referring an industrial dispute 
for adjudication by an Industrial Tribunal To substantiate the contention he 
relied on certain passages in the judgment to indicate that the Supreme Court was 
duly dealing with the particular facts of the case We cannot, however, agree with 
the contention The Supreme Court had, no doubt, to consider the particular 
notifications in that case. But the rule laid down, which we have extracted above, 
enunciates a general principle as to the power ot the Government to cancel a reference 
validly made by ıt to the Industrial Tribunal] under section 10 of the Act , Reference 
is then made to the decision of the Assam High Court in N N Chekravat: v State}, 
But, as the learned Judges, ın that case themselves point out, ıt ıs a mere case of 
amplification or addition to an existing reference which will come within the pi inciple 
of the decision of thisCourtin $7 Est Lab. Rel Organisation v State of Madras?. 
"There was then a contention, based on the decision of a Bench of the Bombay High 
Court in State of Maharashtra v. Ananthakrishnan?, that the Government had an 
absolute right to correct an erroneous reference made by ıt. But we are, however, 
unable to accept that the Bombay High Court laid down any such general pro- 
position In that case there was a dispute between a company and its workers. 
The workers claimed a reference ‘The Government refused to grant it The 
Management claimed a different reference and the Government decided that the 
Management should have the reference sought. But, unfortunately, 1n drafting 
the question for adjudication by the Tribunal, they set out only the question relevant 
to the workers’ clam There was thus a disparity between the actual decision of 
the Government and the form in which 1t was communicated It was held that it 
was competent for the Government to rectify their error and send an aopropriate 
issue to the Tribunal for adjudication We cannot see how that principle can have 
any application to the present case Here a decision was taken to refer only one 
question, wz, the quantum of compensation to the retrenched workers That it 
was only that question that was intended to be referred to 1s made clear by the fact 
that, on two subsequent occasions, the workers made representations to the Govern- 
ment that that reference should be amended and another reference relating to the 
valid ty of the retrenchment should be substituted in that place but the Government 
declined to accede to that request. It was on the third occasion that the Govern- 
ment was persuaded to amend the original reference in the way they didit That 
shows beyond doubt that 1t was not on account of any mistake that the Govern- 
ment revised the original reference The first reference was the result of a decision 
airived at by the Government and the second was evidently a fresh decision on the 
same question The principle of the Bombay decision cannot obviously be applied 
to the present case. 


_ 
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Mr. Ramachandran then contends that the original reference itself must be 
treated as invalid and non est and consequently the revised reference will be a valid. 
one. ‘The contention 1s that the workers if they wanted only a retrenchment com- 
pensation could have got it by an application under section 33 (c) (2) and there 
was therefore really no need for a reference under section 10 When therefore the 
Government proceeded to refer the matter, 1t should have been under a misappre- 
hension on their part as to the real question to be referred We are unable to accept 
this argument Whenever the Management does a thing prejudicial to the, worker, 
if the matter comes within Chapter V-A of the Industrial Disputes Act, 1t would 
be open to him to make his individual claim under section 33 (c) (2) There 1s. 
also gnother remedy open to him. He can, if he ıs able to persuade a substantial 
number of his co-workers to sponsor his cause, move the Government for reference 
under section 10 to the appropriate Tribunal In such a case, 1f the Government 
decides to 1efer the industrial dispute so sponsored either by the Union or a subs- 
tantial number of workers ıt will be an mdustrial dispute The fact that a remedy 
exists under section 33 (c) (2) 1n a particular case cannot take away the right of 
the Government under section 10, 1f circumstances exist to justify the cause to refer 
the matter for adjudication by the appropriate Tribunal It cannot therefore be 
held that the first reference 1s ın any way invalid Being a valid reference, ıt has got 
to be adjudicated by the Labour Court to which it has been referred, and it will 
not be open to the Government at any stage to cancel the reference We therefore 
agree with Rajagopala Ayyangar, J , that the order of the Government, dated rath 
December, 1957, 1s ultra vires and cannot confer jurisdiction upon the Labour 
Court to adjudicate the dispute referred to therein 

The-learned Judge has however merely set aside the award based on the invalid 
reference but he did not give any further directions But implicit in his Judgment 
is a direction that the Labour Court will have to adjudicate the question originally 
referred to ıt, wz, about the quantum of retrenchment compensation payable to 
the two workers by the Labour Court. There will be a direction that the Labour 
Court do take up the first reference and adjudicate the question therein contained. 
There will be no order as to costs. 


V.S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PREsENT —MR S RAMACHANDRA IYER, Chief Justice AND Mr. JUSTICE ANANTA= 
NARAYANAN. 





S.A. Ramalinga Mudaliar ew Appellant” 
E2 
T.K. Ratna Mudaliar and another .. Respondents 


Prestdency Towns Insolvency Act (III of 1909), section 13 (4) (b6)—-Scope—Act of Insolvency by debtor— 
Petttton to adjudicate not made bona fide—Abuse of the process of Court—‘‘Suffictent cause" — Wide meaning 
to be gwen 12171 

The words ‘‘ other sufficient cause" in section 13 (4) (b) of Presidency Towns Insolvency 
Act should be interpreted in the widest possible manner and not ejusdem generis in relation to the 
earlier clauses in the section 

Ifthe object of the adjudication 1s not the result of a genuine desire to have the property of the 
debtor administered ın insolvency, but one solely with a view to disgrace him or to utilise the 
machinery of Court for other purposes, the petition cannot be said to be a bona fide one Section! 13. 
gives power to the Court m those cases to dismiss 1t 


An adjudication of a debtor as a bankrupt, 1s not a method of collecting a debt, though, as a. 
result of ıt, the creditor may get paid Essentially, an adjudication brings about a change ın the 
status of a debtor and enables the Official Assignee or Receiver m whom the property of the debtor 
gets vested to administer or sell 1t to pay off his creditors It 15 only a particular class of creditors 
(mde section 12) that can file a petition for adjudication And no absolute right 1s given to them to 
obtain an neon as the Court will dismiss the petition 1f the conditions laid down in section 13 
are satisfied. 


Nagiah v Suryanarayana, (1943) 1 ML J. 262° ILR (1944) Mad. 21, referred 


*OSA Nos and 51 of 1960 10th September, 1962 
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On appeal under clause 15 of the Letters Patent and section 8 (2) (4), Presidency 
“Towns Insolvency Act and Order 36, rule 11 of Original Side Rules against the 
Judgment of the Hon'ble Mr Justice Ganapatia Pillai, dated 10th October, 1960 
and passed in the exercise of the Insolvency Jurisdiction of the High Court of Jud1- 
cature at Madras in Application No 237 of 1959 1n I P No 37 of 1959. 


K.N Subramamam and B. Ananthakrishnan, for Appellant. 
S G. Rangaramanujam, for Respondents. 


The Judgment of the Court was delivered by 
Ramachandra Iyer, C.J —These appeals are filed under clause 15 of the Letters 
Patent against the judgment of Ganapatia Pillai, J , adjudicating the appellants in 
the appeals as insolvents, on a pstition presented by one of their creditors, namely, 
the first respondent There ıs no dispute now that the debtors had committed an 
act of insolvency. Bui the petition for adjudication was resisted on the ground fhat 
the debtors were 1n a position to pay their debts, and, even otherwise, the petition 
was liable to be dismissed as an abuse of piocess of Court ‘Whe learned Judge has 
overruled the objections. The short question before us 1s whether the debtors are 
well founded in their contention that the petition for adjudication should be dis- 
mussed under section 13 (4) (b) of the Presidency Towns Inso:vency Act The 
material portion of the section runs 
“The Court shall dismiss the petition (a) (b) ifthe debtor anpears ar d satisfies 


the Gourt that he 1s able to pay his debts or that hc has not committed an act of u solvercy or 
that for other sufficient cause no order ought to be made ”’ 


In Nagiah v Suryanarayana*, a Bench of this Court has held that whete an 
insolvency petition was presented by a creditor not bona fide with a view that the 
debtor’s assets should be distributed proportionately amongst his creditors, but with 
the object of bringing the latter to the Insolvency Court, the petition will amount 
to an abuse of the process of the Court and the Court will have the power to refuse 
to make an order of adjudication notwithstanding the fact that the p*tition was well 
founded There can be httle doubt that the words “ other sufficient cause " in 
section 13 (4) (b) should be interpreted ın the widest possible manner and not ejusdem 
‘generis in 1elation to the earher clauses 1n the section Adjudication of a debtor as 
insolvent changes his status, vests his entire property ın the Official Assignee and 
limits his capacity to do business or even acquire property Under section 12 of the 
Presidency Towns Insolvency Act a debtor would be liable to be adjudicated ın- 
solvent by an unsecured creditor having a claim for more than Rs. 500, 1f the former 
had committed ansact of insolvency within three months of the petition But 
the right of such a creditor to adyudictate the debtor a bankrupt 1s not a weapon 
available to him to be used to serve any ulterior purpose or to be used vindictively. 
If the object of the adjudication 1s not the result of a genuine desire to have the pro- 
perty of the debtor administered ın insolvency, but one solely with a view to dis- 
grace him or to utilise the machinery of Court for other purpcses, the petition can- 
not be said to be a bona fide one Section 13 gives power to the Court m those cases 
to dismiss it. 


Now, what are the facts which led up to the filing of the petition in the present 
case? Ramalinga and Nataraja along with another were liable to the first respon- 
dent in a sum of Rs 24,000 under a compromuse decree passed on 4th November, 
1955, in OS No 1572 of 1955 on the file of the City Civil Court, Madras The 
decree provided that, while the immovable properties of the debtors could be attach- 
ed forthwith, the properties of Ramalinga should not be brought to sale before 4th 
May, 1956 But that restiiction has no significance to the question that arises in 
this case, as the period had expued before the decree-holder began to take steps. 
The first respondent and Ramalinga, the first debtor, were trustees of the Sandana 
Vinayagar Tempte, Saidapet The former appears to have improperly sold some 
of the granite stones purchased for the temple, but, before he could effect any 
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delivery to the purchaser, Ramalinga and certam other residents of the locality 
moved in the matter and prevented the diversion of temple property. This un- 
worthy conduct of the first respondent has been referred to 1n the counter-affidavit 
filed ın opposition to the application for adjudication and the same has not been 
controverted in the reply affidavit filed by the first respondent But the action 
taken by Ramalinga did not please his creditor and ıt evidently engendered bitter 
feelings It was natural for the respondent to hit back An opportunity presented 
itself when one of the creditors of Ramalinga applied in I P No 42 of 1956 to adjudge 
him an insolvent The first respondent 1mmediately applied to come on record 
and to prosecute the petition Balakrishna Iyer, J , before whom the matter came 
up, found that Ramalinga had ample means to pay his debts, and, by his order, 
dated 6th August, 1956, dismissed both the petitions Ramalinga owns about 40 
houses ın Saidapet — Itis said that 34 of them have been mortgaged , but the equity 
of redemiption in those properties must be worth a substantial sum of money 

The six unencumbered houses of the debtor are undoubtedly worth more than 
what was due by Ramalinga to his unsecured creditors Under these circumstances, 
one would normally expect any creditor if his object was to secure what was due to 
him to proceed against those properties But that is not what the first respondent 
did. He filed EP No 1038 of 1956 in the City Civil Court, Madras, for attach- 
ment of certain specified movables in the house of the debtor. The value of the 
movables sought to be attached was said tobe Rs 600 This conduct of the first 
respondent would be un-understandable except for the reason that he was more 
intent upon humiliating his debtor by attaching the moveables in his house than 
of collecting the amount due under the decree which came to more than Rs 24,000. 
The Court ordered the attachment of the movables The debtor who paid a sum 
of Rs 1,000 which was over and above the value of the movables attached, was 
told that, unless he were to pay the entire decree amount, the attachment would 
not be raised ‘The debtor therefore appealed to this Court 1n CC CA No 62 of 
1956 Ramaswami, J before whom the appeal came up for hearing, allowed ıt 
and vacated the attachment of the moveables The learned Judge recorded an 
undertaking from the debtor not to alienate four specified 1tems of properties and 
directed the decree-holder to proceed forthwith against the 1mmovable properties 
of the debtor. 


The first respondent then fild E P. No. 304 of 1958 for attachment of a number 
of houses belonging to the debtor He also prayed for the appointment of a Receiver 
to collect rent from those properües That petition was closed on the debtor under- 
taking to pay Rs 60 per month. The debtor paid the amount for a few months 
and defaulted Shortly thereafter the first respondent filed EP No 1198 of 1958 
for attachment of eight 1tems of immovable properites, five of them belonging to, 
Ramalinga and the other three to Nataraja, the other debtor The order of attach- 
ment which was made on 11th February, 1959, was effected only on 7th March, 
1959  Just.three weeks after the effectuation of the attachment, the first respondent 
filed a petition, out of which these appeals arise for adjudication of the two debtors 
as insolvents. 


It 1s clear on the facts set out above and from the probabilities of the case that 
the first respondent filed the application for attachment only with a view to take 
advantage of subsistence of attachment as an act of insolvency. Realisation of the 
amount due under the decree appears to have been of secondary importance Thr 
is made clear by what happened subsequent to the filing of the petition when the 
first debtor made an attempt to discharge his habihty by selling his properties. 
Towards that end, with the permission of the Court, he entered into three agreements 
for sale of his properties for a total consideration of Rs 24,000. Rs 4,000 was 
received as advance under those agreements and the same was paid into the hands 
of the first respondent. The learned Judge permitted the first respondent to retain 
the sum, ın case his application for adjudication were to fail, but, 1f1t were to succeed, 
it was agreed that the amount should be paid over to the Official Assignee. But 
the Official Assignee who appeared before us disowned any intention of accepting 
the agreements and stated that, 1n case the adjudication order wefe to be sustained, 
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he would not stand by them, but would sell the property in the usual course. There 
can be no doubt, therefore, that the first respondent was not motivated by any 
genuine desire to have an administration 1n insolvency for the benefit of the creditors, 
or even of humself but he wanted to utilise the machinery of law for a wholly differ- 
ent object He was helped in'hus attempts by the first debtor who never made 
bona fide attempts to pay On the other hand, he set up his sons to file a suit for 
partition of the family properties Chagrain at such a conduct on the part of a 
debtor 1s natural to a creditor , but the latter could have pursued the execution 
proceedings if he wanted only to realise his dues 


There can be no doubt, and we agree with the learned Judge, on this point, 
that there was an act of insolvency committed by the debtor The attachment 
ordered ın E P. No 1198 of 1958 was subsisting for more than 21 days before the 
petition for adjudication was filed and that would constitute an act of insolvencys 


The only question then 1s whether the petition 1s lable to be dismissed uncer 
section 13. The debtors say that they are able to pay their debts. In I.P Nos 42 
of 1956 Balakrithna Iyer, J had held that the debtor was possessed of sufficient 
assets to discharge his debts It is not stated that, since then, the position of the 
debtor had 1n any way become worse On the other hand, the properties owned by 
the debtor have appreciated 1n value At the same time, 1t 1s clear that the debtors 
have no available liquid assets to discharge their hability Ramalinga was unable 
even to keep up his undertaking to pay the sum of Rs 60 per month which he under- 
took to do ın EP No 304 of 1958 We agree with Ganapatia Pillai, J , that the 
appellants should be regarded as unable to pay their debts 


But the more important question that remains to be considered 1s whether the 
application for adjudication 1s a bona fide one. The learned Judge has held that, as. 
the debtor agreed to pay the sum of Rs 24,000 only 1f full satisfaction were entered, 
the case was not one for taking action under section 13 (4) (b). With great respect 
to the learned Judge, we are of opinion that the matter has got to be looked at from a. 
different perspective, namely, whether the petition to adjudicate 1s a bona fide one. 
In the petition filed for adjudication, the first respondent stated that 

“these minor suits have rendered the petitioning creditor’s task more difficult 1n realising his 
dues by proceeding with the execution against the immovable properties, and so, 1t has become neces- 
sary for the petitioning creditorto adjudicate the debtors as insolvents ar.d for this purpose he gave 
up his rights against the immovable properties in respect of which the first debtor had given an under- 
taking in the High Court not to alienate them " 


We are unable to appreciate how the suits for partition by the minor sons of the 
debtor could at all have any effect upon the first respondent realising his dues — It 1s 
not stated that the debts due were avyavaharika Admuttedly, the decree in favour of 
the first respondent was prior to the suit for partition. It would be a prepartition 
debt for which the entire properties of the family would be hable. Even so, how can 
the adjudication improve the position of the creditor (first respondent), The 
Official Assignee in the event of an adjudication will be under the same position as. 
the appellant himself ın view of the fact that the suit for partition had been filed even 
prior to the filing of the insolvency petition 


Mr Rangaramanujam who appeared for the first respondent adopted before 
us a different line of argument He contended that adjudication of a debtor as. 
insolvent ıs one of the remedies open to a creditor and ıt will be for him to choose 
whether he 1s to take the thorny path of execution of the decree or adopt a short cut 
of adjudicating the debtor an insolvent. This 1s wholly an inaccurate approach to 
the case An adjudication of a debtor as a bankrupt, ıs not a method of collecting a 
debt, though, as a result of 1t, the creditor may get paid Essentially, an adjudication 
brings about a change in the status of a debtor and enables the Official Assignee or 
Receiver in whom the property of the debtor gets vested to administer or sell ıt to 
pay off his creditors It ıs only a particular class of creditors (vide section 12) that 
can file a petition for adjudication. And no absolute right ıs given to them to obtain 
an adjudication as the Court will dismiss the petition 1f the conditions laid down in 
section 13 are Satisfied: 
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Mr. Rangaramanujam then contended that as the debtor had paid certain other 
creditors without paying the first respondent, the latter had to file the petition It 
1s not the first respondent's case that the debtor has not assets left to pay off all the 
subsisting debts , nor even that the payments to other creditors amounted to any 
undue preference It 1s revealed in the affidavit filed by the debtor that his total 
unsecured liability was only Rs 34,304. His assets are worth more than two lakhs. 
The attempt of the first respondent was therefore to bring to disgrace a man in 
apparently good circumstances. The latter has been a recalcitrant debtor. Indeed 
he went further , he was not averse to adopt subterfuges to delay payment. But that 
cannot justify the creditor, purely out of spite and with no other object in view, to 
adjudge him bankrupt. The application for adjudication cannot, therefore, be 
regarded as a bona fide one and has therefore to be dismissed. The appeals are accord- 


ingly allowed. No order as to costs 
e V.S. Appeals allowed; 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice Ganapatia PILLAI AND MR. JUSTICE VEERASWAMI 





Muhammad Kaliba Rowther .. Appellant * 
v. 
Muhammad Abdullah Rowther e. Respondent. 


Limitation Act (IX of 1908), Aricle 144—40plicability— Alwenee from a Mohammadan sharer—Sut for 
Partttzon and separate possesston—Starting point for limitation 


The plaintiff, a purchaser from a sharer under the Mohammadan Law filed the suit for Partition 
and separate possession of his share agamst the other sharer 


Article 144 of the Limitation Act ıs the proper article applicable to such a suit. 


It 1s well settled that possession 1n the hands of co-sharer of a property owned 1n common is 
possession on behalf of all the co-shaers Implicit in this proposition 1s the further position in Jaw 
that non-participation in the receiptsfrom such immovable property or mere inaction in respect of 
it for any length of time on the part of one or moie of the co-sharers 1s not regarded as amounting to 
ouster or as investing the possession m the hands of one of the co-sharers with an adverse character 
so as to enable him to prescribe against the other co-sharers Itis only when acts are clearly proved. 
on the part of the co-sharer m possession which would be inconsistent with any other co-sharer bemg 
entitled to any possession or interest in any part of the property, 1t can be said that any question! of 
ouster of the co-sharers not ın possession can arise In the abser ce of such ouster there will be no 
room for adverse possession or prescription in favour of the co-share: m possession 


Netiher on prmciple nor on authority can an alienee from a co-sharer more especially when he 
1s a Mohammadan, be regarded as standing on a special footing differently from the position of his 
alienor It1s clear that what the co-sharer conveyed to his alenee 1s his right, title and interest in his 
share which will take with 1t also the right tosuefor partition and recover separate possession of such 
share Ifthe co-sharer who was the alienor 1s not barred by time because for over 12 years he took 
no action either to share possession of the property or income therefrom o1 sue for partition there 1s 
no principle why his alienee should be placed on a different footing. In the absence of the defendant 
establishing ouster of the plaintiff, the defendant's plea thatthe suit was barred by lumitation 
cannot be accepted 


In the case of an alienation by a coparcener of a Hindu Joint family of his undivided interest in 
the coparcenary, possession of the non-alienating coparceners would be adverse to the alicrce frem 
the date on which he became entitled to sue for general partition and possession of his alienor's share 
on the view that coparcenery being a peculiar concept so different from the concept of a tenancy-in- 
common, the alienee of such a share cannot possibly be regarded as coparcener or co-sharer and in 
such peculiar circumstances absence of a clear acknowledgment of the right of the alienee or partici- 
pation in the enjoyment of the family property by the alenee would point to the nature of posses- 
sion of the non-alienating coparceners to be adverse 

This principle has no application to the alenee from a Muslim co-sharer of his share in a 
tenancy-in-common A coparcenery and the concept of the nature of their interest m a coparcenery 
bear no analogy whatevei to a tenancy-in-common and a co-sharer in respect thereto, especially 
when the co-sharers are Muslims, who, when they inherit immovable property, own the same not 
as joint tenants but as tenants-in-common 


Tham: Chettiar v Dakshinamurthy Mudahar, (1955) 1 MLJ. 414, referred 
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Appeal against the decree of the Court of the Subordinate Judge of Mayuram 
in Appeal Suit No 3 of 1959, preferred against the decree of the Court of the 
District Munsif of Tiruvarur in OS No 24 of 1958. 

K. S Nadu and R Vyayam, for Appellant. 

T. V. Balakrishnan, for Respondent. 


When the Second Appeal came on for hearing before him the following Order 
of Reference was made by 


Kalasam, F —The question that arises ın this Second Appeals one of mutations 
The defendant who 1s the appellant herein ıs a sharer in a Mohammadan family 
owning 7/24th share. The co-sharers who owned 17/24th share sold their ghares 
under Exhibit A-3, dated 18th October, 1945 in favour of the plamtiff The 
defendant though he was entitled only to 7/24th. share continued to be ın possession 
of the suit property which 1s a house. The present suit by the plaintiff was filed 
‘for partition and -separate possession of 17/24th share on 20th January, 1958. 
The defendant resists the suit on the ground that the plaintiff, a purchaser from 
a sharer under Mohammadan Law 1s not entitled to maintaif the suit for partition 
and separate possession after 12 years from the date of the purchase 


The trial Court took the view that the plaintiff had no subsisting title and was 
not entitled to file the suit. On appeal by the plaintiff, the Subordinate Judge of 
Mayuram reversed the decision of the trial Court and held that there was no ouster 
of either a co-sharer or his transferee , a transferee can successfully maintain an 
d for partition and. possession even after 12 years of the date of transfer 1n his 
avour. 


In this Second Appeal the only question that 1s argued before me ıs one of lm- 
tation. The learned counsel for the defendant-appellant reiies strongly on a decision 
reported 1n Than Chettiar v Dakshinamurthy Mudahar! The Bench was dealing with 
a case of a purchaser of a share of some of the coparceners of a Hindu Joirt family 
In fact during the discussion the Bench observe as follows — 
£X “ Though among the co-sharers as such the possession of one co-sharer, 1s presumed to be 
possession on behalf of all the co-sharers, there appears to be a difference of opinion as to whether 
the same rule applies as between a transferee of a co-sharer and the remaining co-sharers ” 

Referring to the decision of Tek Chand, J in Fateh Muhammad v Ghulam 
Muhammad? the Bench observes that the principle of that decision will have no 
application to the case of an alienee from a member of a Hindu family 


So far a: the cas» of a purchaser from a sharer under Mohammadan Law 1s 
concerned, both the learned counsel state that there 1s no decision of our High Court 
Considering the importance of the question raised it 1s desirable that an authoritative 
pronouncement 1s given by a Bench of this Court The papers will be placed before 
my Lord, the Chief Justice for orders as to posting before a Bench. 

In pursuance of the order of reference the appeal came on for hearing before the 
Bench (Ganapatia Pilla and Veeraswami, FF ) 

K. S Nadu and R. Viyayan for Appellant. 

T. V. Balakrisanan for Respondent 


The Judgment of the Court was delivered. by 


Veeraswamt, 7 —The question in this Second Appeal ıs whether the suit filed by 
the respondent, beyond 12 years of his purchase of 17/24 shares out of the suit 
property from all but one co-sharer, for partition and separate possession of such, 
shares 1s, 1n the absence of any proof of ous.er by the co-sharer 1n possession of the 
entirety of the property, barred by limitation The property originally belonged to 
one Kadar Mohideen Rowther, who died in 1915 leaving his widow, two sons of 
whom the defendant who 1s the appellant 1n this Court was one, and two daughters. 
Itis common ground that the appellant ıs entitled to 7/24 shares. The respondent 
purchased the remaining 17/24 shares from the relative co-owners on 18th October, 
1945. He mstituted the instant suit, out of which this Second Appeal arises on 20th 





t. (1955)1 MLJ 414 2 AIR 1928 Lah 957 
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January, 1958 The suit was resisted by the appellant on the main ground that it 
was out of time On that question the Courts below were disagreed, the lower 
appellate Court expressing the view that the suit was within time The appellant 
made a further plea claiming that he had since 18th October, 1945, put up certain 
buildings on the suit property and had also effected repairs Both the Courts below 
have not accepted this claim except that in regard to repairs the first Court found 
that the appellant was entitled to a sum of Rs. 194-14-0 on account of repairs effected 
at his expense The lower appellate Court did not specifically find on the point 
‘but had sufficiently expressed itself by stating that, if at all, the appellant had only 
effected certain repairs 1n the building that was already in existence at the time of his 
father’s death When the Second Appeal by the defendant-appellant came before 
Kalasam, J , the learned Judge felt that a difficult question of law arose for decision 
and 1t was desirable that 1t was posted before a Division Bench 


e As we mentioned at the outset, the sole point ıs whether the suit was barred by 
hmitation For the appellant the contention ıs that Article 142 of the Limitation 
Act applies and that since the respondent failed to prove possession within 12 years of 
the suit, 1t was rightly dismissed by the trial Court We have no hesitation in rcject- 
ing the contention Article 142 contemplates a suit in which the claimant alleges 
possession and dispossession Obviously this ıs not such a suit. It 15 nobody's case 
that the respondent, pursuant to his purchase 1n 1945, took possession of the undivided 
shares conveyed to him and he was dispossessed. of the same subsequently. If that 
Article ıs ruled out as being inapplicable, can ıt be said that Article 144 governs the 
suit? ‘The Article contemplates a suit for possession of 1mmovable property or 
any interest therein not otherwise specifically provided for The starting point of 
limitation for the purpose of this Article is the date when possession of the defendant 
becomes adverse to the plaintiff The suit ın this case was not one for possession 
stmpliciter but for partition and separate possession of the fractional shares which 
the plaintiff had purchased. None of the Articles of the Limitation Act seems to 
directly take within it a suit of that na‘ure It 15, however, obvious that the suit is 
also 1n a sense for recovery of immovable property, though ın order to grant that 
relief something has to precede that — It 1s only when the relief of partition 1s granted 
that 1t will be possible to divide the shares by metes and bounds and the shares 
conveyed to the plaintiff could be delivered to him. In asmuch as the prayers for 
partition and separate possession of an undivided share are composite in nature, we 
should confess that we would have felt some hesitation 1n. holding that Article 144, 
would apply to the suit had 1t not been for Than: Chettiar v Dakshinamurtha Mudalar} 

"That was a case arising out of a suit instituted by a purchaser of a share of some of the 
coparceners of a Hindu joint family clarming to be put ın possession of a definite 
piece of the family property. One of the questions was what was the proper Article 
applicable to such a sut Rajamannar, CJ and Rajagopala Ayyangar, J "were of 
the view that 1t was wrong to consider such a suit as one for mere partition and that 
the essence of the claim was for actual delivery of possession which of course would 
follow a division In that sense they held that Article 144 would govern the suit. 
On a careful consideration of the question, with respect, we find ourselves in agree- 
ment with this view, and the principle of the decision, in our opinion, will with 
equal force apply to this sut We shall presently deal with the question as to what 
will be the starting point of limitation and what will constitute adverse possession 1n 
a suit of the character such as in question here. So far as the applicability of the 
proper Article to the suit 1s concerned we can find no distinction between the nature 
ofa suit asin Thani Chettiar v. Dakshanamurih Mudalar! and the instant suit 


If Article 144 15 the proper Article applicable, as we hold st 15, the question then 
arises as to whether under that Article the suit 1s out of tıme It is well-settled law 
and we think no citation of authority 1s necessary that possession 1n the hands of a 
co-sharer of a property owned in common ıs possession on behalf of all the co-sharers 
Implicit ın this proposition ıs the fui ther position ın law that mere non-participation 
in the receipts from such immovable property or mere action 1n respect of ıt for 
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any length of time on the part of one or more of the co-sharers 1s not regarded as 
amounting to ouster or as investing the possession in the hands of one of the co-sharers 
with an adverse character so as to enable him to prescribe against the other co-sharers 

It is only when acts are clearly proved on the part of the co-sharer 1n possession which 
would be inconsistent with any other co-sharer being entitled 10 any possession or 
interest in any part of the property, 1t can be said that any question of ouster of the 
co-sharers not in possession can arise In the absence of such ouster the.e will be 
no room for adverse possession ot prescription m favour of the co-sha1ex 1n possession 

Ihe contention for the appellant however, 1s that these principles applicable to a 
co-sharer cannot extend to his alienee Sri K S Nadu for the appellant urges that 
the alienee does not by reascn of his purchase of a share become a co-sharer or a 
tenant-in-common along with the other sharers or co-tenants According to the 
learned counsel the cause of action for an alienee to recover possession commences at 
the moment of his purchase and possession in the hands of the other co-sharers of the 
share purchased by him should be regarded as adverse from that time onwards. 
We are unable to uphold the contention It seems to us that neither on principle 
nor on authority can an alenee from a co-sharer, more especially when he 1s a 
Mohammadan be regarded as standing on a special footing differently from the posi- 
tion of his alienor It 1s clear that what the co-sharer conveyed to his alenee 1s his 
right title and inter2st in his share which will take with it also the right to sue for a 
partition and recover separate possession of such share If the co-sharer who was 
the alienor 1s not barred by time because for over 12 years he took no aztion either to 
share possession of the property or income therefrom or sue for partition, we fail to 
see any principle or reason why his alienee should be placed on a different footing. 
In our opinion, in the absence of the defendant establishing ouster of the plaintiff, 
the defendant's plea that the suit was barred by limitation cannot be accepted It 
is not disputed that the defendant neither pleaded ouster nor directed any evidence 
on the question. In such circumstances, we are not prepared to hold that the mere 
fact of alienation to the plaintiff of the interest of the alienor co-share: will amount to 
either ouster or impress possession of the defendant with the character of adverse 
possession 


Learned counsel for the appellant referred us to Ud: v Maru Mal* where a single 
learned Judge of the Lahore High Court was of the opinion, that 1n the circumstances 
such as in this case, a suit filed by an alienee beyond 12 years of his purchase would 
be out of time The co-sharers there, as here, were Muslims Dealing with the 
question the reasoning of the learned Judge was thus . 


** It 1s true that m the case of co-sharers the possession of one co-sharer 1s the possession of 
all and that if one of them sets up a prescriptive title agamst the others, he must provethat that his 
possession was openly hostile and that ıt could not be lawfully referred to a legal title as co- 
sharer , but I fail to understand how a transferee or an assignee can, by the mere fact of transfer 
or assignment become a co-sharer if his rights as such are denied by the other co-sharers It is 
beyOad doubt that if the assignor has not traxsferred possession of the property assigned to his 
assignee the latter in order to succeed 1n a suit for possession must sue within 12 years from the date 
of his assignment and that a suit agaist his assignor would be barred 1f he comes into Gourt afte 
that period ” 


We are unable to see on what principle the learned Judge differentiated, for purposes 
of limitation, the case of an alienee from his alienor co-sharer In fact on similar 
facts another learned Judge of that Court took a contrary view 1n Fateh Md. v Ghulam 
Muhammad? Tek Chand, J , gave his reason 


** Now as stated above Hayat and Allah Dad were two brothers, who jointly owned the house 
and they being co-sharers Hayat's exclusive possession of 1t could not, without any overt act, have 
existinguished the rights of Allah Dad Therefore, if Allah Dad had been alive he, or 1f he were dead 
and his share had descended to his legal heirs, they would still be co-sharers in the house and in the 
absence of any denial of their title at a time beyond twelve years from the suit, their rights would not 
have become barred Ifthis be so, I fail to see how the position of a transferee for valuable considera- 
tion of Allah Dad's undivided half share should in the circumstances disclosed on the record be diffe- 
rent. From the moment of the sale he stood ın the shoes of his transferor and became a co-sharer 
in the house with Hayat ” 
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It was held that the suit filed by the alienee beyond 12 years 1n the absence of proof of 
ouster, wasin time. In our opinion, 1f we may say so with respect, the correct view 
to take 1s that expressed by Tek Chand, J , and we are in entire agreement with him 
We do not understand Subah Lal v Fateh Muhammed? as expressing a different view 


Sri K S Naidu pressed upon us that in view of Tham Chettiar v. Dakshinamurthi 
Mudahar?, we should hold that hmitation should not be approached from the stand- 
point of ouster by the appellant but on the basis of absence of acknowledgment of 
the right of the alenee or participation ın the enjoyment of the property owned in 
common by the alienee. Learned counsel says that absence of those facts would 
point to adverse possession of the property on the part of the appellant It 1s true 
tha? in that case the learned Judges held that m the case of an alienation by a 
coparcener of a Hindu joint family of his undivided interest, so to speak, 1n the co- 
parcenery, possession of the non-alienating coparceners would be adverse to the 
asience from the date on which he became entitled to sue for general partition and 
possession of his alienor’s share on the view that coparcenery being a peculiar 
concept, so different from the concept of a tenancy-in-common, the alienee of 
such a share cannot possibly be regarded as coparcener or co-sharer and in such 
peculiar circumstances absence of a clear acknowledgment of the right of the alenee 
or participation 1n the enjoyment of the family property by the alenee would point 
to the nature of the possession of the non-alienating coparceners to be adverse. We 
are unable to see how that principle has application to the alienee from a Muslim 
co-sharer of his share in a tenancy-in-common A coparcenery and the concept of 
the nature of the interest ın a coparcenery bear no analogy whatever to a tenancy- 
in-common and a co-sharer 1n respect thereto, especially when the co-sharers are 
Muslims, who, when they inherit immovable property, own the same not as joint 
tenants but as tenants-in-common 


The appellant having at no irme den:ed the alienee’s title to or his right to sue 
for partition and recover separate possession of his share, and having also not pleaded 
or attempted to prove ouster of the respondent, we must hold that possession of the 
property in the hands of the appellant never became adverse to the respondent. On 
this view 1t follows that the suit was in trme That was the view which the lower 
appellant Court rightly took and we accept it 


As regards the expenses for repairs, in as much as the lower appellate Court has 
not disturbed the finding of the trial Court, to wit, the defendant had incurred an 
expense of Rs 195-14-0, the lower appellate Court should have directed the respon- 
dent to pay the appellant his proportionate share of liability, which amounts to Rs. 
142 We direct the respondent to pay this amount to the appellant with interest at 
six per cent per annum from to-day The respondent will have one month to pay 
the amount. 


In the result, except for the said direction, the Second Appeal fais and is 
dismissed, but, ın the circumstances, without costs 


V.S. Appeal dismtssid 
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[FULL BENCH ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present :—Mr S RAMACHANDRA IYER, Chief Justice, Mm. Justice RAMA- 
KRISHNAN AND Mr Justice KuNHAMED KUTTI. 


Av. P.L.Ct. Ramanathan Chettiar and another .. Appellants * 
v. 
N L P. Lakshmanan Chettiar (died) and others Respondents 


Madras Cwil Courts Act (III of 1873), section 13 as amended by Act XVII of 1956—4Afppeals —Disirict 
Court—Enlargement of jurisdiction. of —ÁAmendment, 1f. retrospective 


Interpretation of Statute—Right of appeal to particulars Gourt—Amendment modifymg right—Retrospectwe 
operatton— When can be implred—Postponement clause in the statute—Effect of 


Execution sale—Deeree, by mistake charging a particular extent only—What would pass under the sale 


A nght of appeal is a creature of statute Such a right and the right to appeal, to a particula® 
Court 1s a vested right Being a vested right ıt will be governed,by the law prevailing at the time of 
the commencement of the suit or proceeding A statute which interferes with an existing right of 
appeal generally or an appeal to a particular Court would undoubtedly affect the vested rights afore- 
said and such statutes whether origmal or amendatory cannot ordinarily be construed as having a 
retrospective operation But as the right of appeal itself ıs the creature of a statute ıt will be open to- 
the Legislature by appropriate language to deprive or qualify such vested right of the suitor 


The mere existence of a postponement clause in an enactment affecting vested rights cannot 
always be construed as an indication by the Legislature for its retrospective operation. Whether 
a statute 1s intended to have such operation or not has to be gathered from the terms of the statute 
itself If there are express words to that effect there will be no difficulty But where there are no 
express words, one has to find whether there 1s clear mdication from the subject-matter of the wording 
of the statute to show that the statute 1s to operate retrospectively This rule would apply not merely 
to original statutes but also to subsequent amending provisions as well 


There can be little doubt that the object of the Legislature 1n enacting Act XVII of 1956 was 
to reduce the arrears ın the High Court , that was achieved by enlarging the appellate jurisdiction 
of the District Court to cases where the value of the subject-matter of the suits was below Rs _ 10,000 
That object could be achieved only 1f retrospective operation were given to the amendment The 
postponement clause in such cases would have a significance as an indication of the intention of the 
Legislature that 1t should apply to all cases where appealable orders are passed subsequent to the 
appointed date 

The effect of the amendment 1s not to abrogate or even restrict the mght of appeal It only 
alters the forum of appeal in a specified category of cases 


The rule that the postponement clause in an enactment is indicative of a legislative intent 
to give retrospective force 1s a rule of construction to be adopted for all statutes, those affecting 
procedure as well as those affecting vested rights 

Parthasarathy Naidu, In re, (1957) 2 ML] 250 approved 

The decree in the instant case created a charge only ın respect of a particular extent and that 
was a mistake But so long as that mistake remained unrectified, the decree can be said to cover 
only that extent of the land The execution petition, sale proclamation, etc, made it clear that 
ıt was only that extent that was brought to sale The order was sale to proceeded on that footing 
and the Court fixed its valuation on? that basis The price that was obtained at the auction also 
showed that the entire extent was not intended to be sold The sale certificate ın terms showed that 
it was only the smaller area that was sold, albeit the boundaries of the property sold would take in the 
entire survey number The very existence of a conflict between the boundaries and the area would’ 
show that the terms of the sale certificate were not clear and 1t 1s. obligatory under those circum- 
stances to refer to the antecedent proceedings to ascertain the identity of the property sold ‘The 
extent that was charged under the decree alone would pass in the auction sale 

Appeal against the order of the District Court of Ramanathapuram at Madurai, 
dated 3rd July, 1959 and made in AS No 253 of 1958 (E.A No 230 of 1957 in 
EP No. 12 of 19551n OS No 16 of 1952 on the file of the Court of the 
subordinate Judge of Devakotta1). 


R. Kesava Ayyangar for Appellants 
M .Nalesan, for Respondents 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C 7 —This appeal which concerns a question relating to the 
extent of properties sold 1n an execution sale, has been directed to be posted before a 
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Full Bench ın view of a contention that the decision 1n Parthasarathy, In re? required 
reconsideration Before proceeding to deal with that point, we shall set out the 
facts which have given rise to this appeal 


Within the limits of the Karaikudi Municipality, certain. number of persons 
(about 80 1n number) owned in common a large extent of land consisting of about 
37 1tems Disputes arose between the co-sharers regarding the partition of the pro- 
pertes. ‘That was some time prior to the year 1952 The matter was taken up by 
means of a suit for partition ın the Sub-Court at Devakotta3. While the litigation 
was pending, default was made in the payment of the property tax that fell due for the 
property tothe mumicipality Themunicipality thereupon instituted OS No 16 of 
1952 in the Sub-Court, Devakotta1, for recovery of a sum of Rs 5,56 5-1-5 and prayed 
for a charge over the 37 1tems of the properties for realisation of the decree amount. 
One of the items in respect of which charge was claimed was T S No 154, of an 
extent of 17 acres and 11,412 square feet By his judgment, dated 8th October 
1953, the Subordinate Judge granted a decree in terms of the prayer contained in the 
plaint Unfortunately a mistake crept in the schedule to the decree while drafting 
T.S No 154 whose aetual extent 1s 17 acres and 11,412 square feet was shown as 
having an area of only 11,412 square fee. That mistake was clerical and arose by 
wrongly shifting the number 17, which represented the extent of the property in acres, 
to the proceeding column which gave certain survey numbers as forming the western 
boundary. But this mistake was, however, never rectified Execution proce:dir.gs 
were then initiated by the municipality and one item of the charged properties was 
brought up for sale ‘That 1tem was described as the extent of 1 1,412 square feet in 
T.S No 154. That only that extent out of the entire area covered by T S No. 1 54. 
was put up for sale ıs made clear by the various orders that were passed on the exe- 
cution petition from time to time For example, the note made by the office for 
describing the p.operty which was to be proclaimed and sold, said 

“ For sale of the 1mmovable property T S No 154 ın Karaikudi municipality one house site 

measuring II,412 square feet ” 
The value given by the decrec-holder and also fixed by the Court at the time of settling 
the sale proclamation, was in conformity with the extent of the property being 11,412 
square feet So much is conceded In the sale that took place on 13th June, 19 55, the 
respondent became the purchaser for Re 7,528 That this price 1s appropriate and 
could be considered proper only 1f the property sold 1s taken to be 11, 4.12 square feet 
has been recognised by both the Courts below and indeed is not a matter of any doubt. 
The learned District Judge has stated that 17 acres and 11,412 square feet would be 
worth several lakhs of rupees The sale was duly confirmed and the sale certificate 
which was issued, while describing the property sold stated 

“ Situate in Kalanivasal second ward in the sub-district ofKaraikud: 1n the registration district 
of Pudukottai and lying to south of TS Nos 130 to 135, 138, 140 to 152, west of the new road of 
Kalanivasal and north of TS Nos 160 to 162 and Muthupattinam Annamalai Chettiar Street, east 


of Paruppa Corani and Kanadukathan road, within these the vacant site bearng T S No 154. 
measuring 11,412 sq ft and belonging to the samudayam of the defendant The auction purchase 


price is Rs 7,526 ” 

This description emboldened the auction-purchaser (respondent to the appeal) 
to make a claim for the entire area of 17 acres and 11,412 square feet comprised ın 
TS No 154 and he applied to the Court on 5th December, 1956 claiming possession 
ofthatextent His application was resisted by the appellants (the judgment-debtors) 
on the ground that what was brought to sale and what was actually sold was only an 
extent of 11,412 square feet and not the entire area covered by T.S. No 1 54 The 
learned Subordinate Judge 1n a careful judgment upheld the case of the appellants 
and finding that 1t was not possible to localise the extent of 11,412 square feet at any 
particular part of the survey number 154, dismissed the application This order was 
passed on 2gth September, 1958 The auction-purchaser feeling agerieved filed 
an appeal to the District Court of Ramanathapuram at Madurai The learned 
District Judge took the view that the boundaries set out 1n the sale certificate would 
comprehend the entire extent of 17 acres and 11,412 square feet notwithstanding the 
fact that he paid only for the smaller extent of property The respondents applica- 
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tion for delivery of 17 acres and 11,412 square feet succeeded This appeal has been 
filed by the judgment-debtors against the appellate order 


Mr. R. Kesava Iyengar, appearing for the appellants, first challenged the lega- 
lity of the order of the lower appellate Court on the ground that 1t had no jurisdiction 
to entertam the appeal, which according to the contention should have been filed 1n 
this Court. ‘The objection to the jurisdiction of !he lower appellate Court 1s rested 
on the circumstance that on the date the respondent filed the application for 
delivery of possession which was valued at Rs 7,526, an appeal from the order of the 
executing Court would le only to this Court. But the Madras Civil Courts Act was 
amended subsequent to that date become effective from 1st April, 1957 as a result of 
which appeals from decrees or orders whose subject-matter did not exceed Rs 16,000 
passed by Courts subordinate to a District Court would lie only to the latter Court 
The contention urged on behalf of the appellants, 1s that the amendment giving a 
larger appellate jurisdiction to the District Court 1s not retrospective and as a right 
of appeal to the High Court from the order of the Sub-Court has to be determined as 
on the date of the application for delivery, the District Court had no jurisdiction to 
entertain the appeal. 


Before dealing with the contention, reference must be made to the relevant 
statutory provisions. We shall first refer to the appropriate provision in the Madras 
Civil Courts Act, as 1t stood on the date of filing of the application for delivery and 
then give the subsequent amending provision. 


Section 13 of the Madras Civil Courts Act (III of 1873) ın the original form 
stated : 


** Appeals from the decrees and orders of Subordinate Judges and District Munsifs shall when 
such appeals are allowed by law lie to the District Court except when the amountor value of the 
subject-matter of the suit exceeds Rs 5,000 1n which case the appeal shall he to the High Court ” 

An amendment was made to this section by the Madras Act Y VII of 1956. 
"The amending Act received the assent of the Governor on roth October, 1956 By 
section 2 the words Rs 10,000 stand substituted for the words Rs 5,000 1n. section 
13 of the Civil Courts Act. 


Section 1 ofthe Amending Act states that the Actshall come into force on such 
date as the State Government may by notification appomt 


The State Government by a notification dated 3rd January, 1957 made under 
the foregoing section specified the appointed date for the Act coming into force 
as Ist April, 1957 

It will be seen from the above that while before the amendment appeals from 
decrees and orders of the Subordinate Judges in regard to subject-matters of the 
value of over Rs 5,000 lay to the High Court , after the amendment appeals in 
those cases in which the value of the subject-matter exceeded Rs 5,000 but fell 


below Rs. 10,000 could be filed only in the appropriate District Court and not m 
the High Court 


The enlargement of the jurisdiction of the District Courts to hear appeals on 
matters whose subject-matters fell below Rs 10,000 came into effect from ist 
April, 1957, that 1s earlier than the date of the order of the Subordinate Judge 1n 
the instant case , but subsequent to the date of the presentation of the petition 
The question 1s whether the forum of the appeal has to be dete: mined on the law as 
it stood on the date of the petition or the order thereon 


There are certain principles which can be taken as settled A right of appeal 
is a creature of statute Such a right and the right to appeal to a particular Court 
is a vested right Being a vested right ıt will be governed by the law prevailing at 
the time of the commencement of the suit or proceeding <A statute wh:ch mter- 
feres with an existing right of appeal generally or an appeal to a particular Court 
would undoubtedly affect the vested rights aforesaid and such statutes whether 
original or amendatory cannot ordinarily be construed as having a retrospective 
opetation. But as the right of appeal itself ıs the creature of a statute 1t wul be 
open to the Legislature by appropriate language to deprive or qualify such vested 
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right of the suitor. In Garikapalli Veerayya v. N. Subbiah Ghowdry!, the Supreme 
Court laid down by a majority decision the following five propositions . (1) that 
the legal pursuit of a remedy, suit, Appeal and Second Appeal are really but steps 
in a series of proceedings all connected by an intrinsic unity and are to be regarded 
as one legal proceeding ; (11) the right of appeal is not a mere matter of procedure 
but ıs a substantive right; (111) the institution of the suit carmes with ıt the implica- 
tion that all rights of appeal then in force are preserved to the parties thereto till 
the rest of the carreer of the suit , (1v) the right of appeal is a vested right and such a 
right to enter the superior Cou rt accrues to the htigant and exists as on and from 
the date the ls commences and although it may be actually exercised when the 
adverse judgment is pronounced such a right ıs to be governed by the law prevaihng 
at the date of the institution of the suit or proceeding and not by the Jaw that pre- 
vails at the date of 1ts decision or at the date of the filing, of the appeal ; (v) this 
vested right of appeal can be taken away only by a subsequent enactment if it so 
provides expressly or by necessary intendment and not otherwise. 


The point that falls for consideration, therefore, has to be narrowed down in 
the present case to this namely, whether the vested night of appeal to the High Court 
which the parties had on the date when the application for delivery of Possession 
was filed, has been taken away expressly or by necessary intendment by the Amen- 
ding Act XVII of 1956. 


The precise question came up for consideration ın Parthasarath: Nadu In re? 
‘That case was heard by Rajamannar, C J and Panchapakesa Ayyar, J , who held 
that the amending Act XVII of 1956 which substituted the District Court instead 
of the High Court as the forum of appeal in the case of suits and proceedings the 
value of whose subject-matter was between Rs 5,000 and Rs 10,000, was by neces- 
sary intendment retrospective m its operation and would apply even to suits which 
have been instituted. before the Act came into force but in respect of which judg- 
ments were delivered subsequent to the amendment ‘There are, however, no ex- 
press terms in the Amending Act to show that its provisions were intended to act 
retrospectively to take away the right of appeal to the High Court which inhered 
in a party who had instituted, a proceeding m an original Court, the value of the 
subject-matter of which was above Rs 5,000 and less tham Rs 10,000 But 15 
there anything by way of implication to show a retrospective operation The 
learned Judges referred in this connection to the provision contained in section I 
(2) of the Amending Act showing that ıt was not intended to come into force 
immediately but on a date to be notified by the State Government and observed 
that the postponement clause 1n an enactment was indicative of a legislative intent 
to give retrospective force. Tn the course of his judgment Rajamannar, C J , referred 
to the following observations of Pollock, C B , in Wright v Hale*: 


" I think where an Act of Parhament alters the proceedings which are to obtain in the adminis- 
tration of justice and does not specifically say that ıt shall not apply to any action’ already brought 
but merely causing the operation to pause for a certain time and &ving;an opportunity for the parties 
to retire from suits, 1t applies to actions already brought.” 


Mr Kesava Iyengar has contended that the decision in Parthasarath Nadu, In re?, 
cannot be accepted as correct as the observations in Wright v. Hale?,which it followed! 
were made‘with reference to a statute affecting procedure in which the postponement 
clause has been regarded as an indication of the intention of the Legislature that the 
statute should. have retrospective operation and: that that case could’ be no authority 
for the construction of a statute which affected vested rights hke a: right of appeal 
to a particular Court — Wright v Hale?, wass no doubt concerned with an Act 
which regulated procedure, namely, section! 34 of the Common Law Procedure Act, 
1860, that enacted that when a plaintiff in any action for an alleged wrong ın any 
of the superior Courts recovered by the verdict of a jury less than £5 he should: not 
be entitled. to any costs in case the Judge certified: that the action was: not really: 
nM seni epenenstnthtumeryeenent 
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brought to try a right A question arose whether that provision was retrospective 
in its operation so as to apply to actions tried after, although. commenced before 
that Act came into operation That question was answered in the affirmative 
But we cannot for that reason agree, that the observations made 1n the course of 
the judgment of Pollock, C B., relate only to laws which affect the procedure in 
Courts Statutes which relate to procedure are generally retrospective as no 
person has a vested right in procedure. It was unnecessary therefore for the emi- 
nent Chief Baron to resort to any rule of construction to find any intendment of the 
Legislature by considering the effect of the postponement clause, as even without 
it the statute (1f there 1s nothing to indicate a contrary intention) affecting procedure 
will be considered as retrospective The observation in the judgment ıs a ştate- 
ment of a rule of construction to be adopted for all statutes those affecting procedure 
as well as those affecting vested rights. That this is so, 1s clear from the following 
passage in Crates Statute Law (5th edn) at page 363: 


e 

** A postponement clause in an Act has been sometimes said to be an indication against the pre- 
sumption that a retrospective intent 1s not to be inferred ” : 

The effect of the amendment of the statute 1n the instant case is not to abrogate 
or even restrict the right of appeal It only alters the forum of appeal in a specified 
category of cases. To such a case the following passage in Maxwell's Interpreta- 
tion of Statutes at page 223 will have particular significance : 

‘© But some stress ıs also to be laid on the circumstance that the Act did not come into operation 
until eight months after its passing for the concession of this intervals seemed to show that the hard- 
ship ın question has been in the contemplation and had been thus provided for " 

We cannot see anything in the decision 1n Sadar Alt v. Dalimuddin!, to which 
our attention was invited by Mr Kesava Iyengar 1n conflict with the rule of cons- 
truction stated above That case was concerned with the effect of an amended 
Letters Patent which restricted the right of Letters Patent Appeal against the deci- 
sion of a single Judge of the High Court in its second appellate jurisdiction. The 
Amended Letters Patent provided that 1t was to come into operation on the date 
of its publication in the Gazette. It was held that such a clause could not be taken. 
as showing that retrospective operation was intended It is obvious that there was 
no provision in that case which can be termed as a postponement clause properly 
so called as the coming into effect of the amended Letters Patent was only on 
publication in the Gazette. 


But it does not follow that the mere existence of a postponement clause in a. 
statute affecting vested rights should be construed always as an indication by the 
Legislature for its retrospective operation. Whether a statute 1s intended to have 
such an operation or not, has to be gathered from the terms of the statute itself. 
If there are express words to that effect there will be no difficulty But where 
there are no express words, one has to find whether there 1s clear indication from 
the subject-matter of the wording of the statute to show that the statute is to 
operate retrospectively. Dealing with that question Craies in his book on 
Statute Law says at page 362 °—  . 

** Tf yt is a necessary implication from the language employed that the Legislature mtended a 
particular section to have a retrospective operation the Court will give 1t such an operation Baron 
Parke said Lord Hatherley ın Pardo v Binghan®, did not consider ıt an invariable rule that a statute 
could not be retrospective unless so expressed ın the very terms of the section which had to be cons- 
trued and said that the question in each case was whether the Legislature had sufficiently expressed 
the intention In fact we must look at the general scope and purview of the statute and at the remedy 
sought to be appled and consider what was the former state of the law, what it was that the Legis- 
lature contemplated ? 


This rule, 1n our opinion, would apply not merely to original statutes but also to 
subsequent amending provisions as well In the present case there can be little 
doubt that the object of the Legislature in enacting Madras Act XVII of 1956 was 
to reduce the arrears in the High Court , that was achieved by enlarging the ap- 
pellate jurisdiction of the District Court to cases where the value of the subject- 
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matter of the suits was below Rs. 10,000. "That object could be achieved only if 
retrospective operation were given to the amendment. The postponement clause 
in such cases would have a singnificance, as an indication of the intention of the 
Legislature that 1t should apply to all cases where appealable orders are passed 
subsequent to the appointed date. We are, therefore, in respectful agreement 
with the decision in Parthasarath Naidu, In re.?. 

On the merits of the case we have come to the conclusion that the judgment 
of the learned District Judge cannot be sustained The decree, created a charge 
only in respect of 11,412 sq ft. of land in T.S. No 154 That was, no doubt, a 
mistake Number 17 which represented the acreage of the remaining extent of 
landen T.S No. 154 was included in the column relating to the western boundary. 
But so long as that mistake remained unrectified, the decree can be said to cover 
only that extent of the land The execution petition, sale proclamation, etc., make 
it clear that 1t was only the extent of 11,412 sq. ft in T.S. No 154 that was brought 
to sale. The order for sale too proceeded on the footing that it was only that extent 
that was put up for sale and the Court fixed its valuation on that basis The price 
that was obtained at the auction, asstated earlier, also shows that the entire extent 
was not intended to be sold The sale certificate in terms shows that ıt was only a 
smaller area, namely, 11,412 sq. ft that was sold, albeit the boundaries of the pro- 
perty sold would take in the entire survey number The question now 1s not so 
much as to whether there has been a misdescription of a property, but rather what 
is the property that was sold and purchased The learned District Judge assumed 
that there was a misdescription when the property situate within the boundaries 
was shown as having an area of only 11,412 sq. ft. But he failed to realise that the 
very existence of a conflict between the boundaries and the area would show that the 
terms of the sale certificate were not clear and that 1t was for him to ascertain first 
as to the precise extent of the property sold It 1s obligatory under those circum- 
stances to refer to the antecedent proceedings to ascertain the identity of the property 
sold. In Thakur Barmaha v Jiban Marwan?, a certain property which was sold 
under a decree was described in the application for proclamation of sale as being 
subject to encumbrance. After purchase the auction-purchaser applied for a certi- 
ficate of sale praying that there was a mistake 1n the description of the property 
as the word “ not" was omitted with reference to the enucumbrance in the sale 
proceedings and that he should be granted a sale certificate describing the property 
as not encumbered This claim though upheld by the Courts in India was rejected. 
by the Privy Council. Lord Moulton observed : 

“ That which is sold in a judicial sale of this kind can be nothing but the property attached and 


that property 1s conclusively described 1n and by the schedule to which the attachment refers. In 
the present case that property was six annas subject to an existing mortgage 


The effect of the certificate of sale granted by the order of the Subordmate Judge is to make the 
sale that of a property not attached, namely, six unencumbered annas, a property which could not 
be sold in such proceedings ın as much as it was not the property attached. An attempt was made to 
treat the matter as a case of misdescription which could be treated as a mere irregularity But in 
this case we have to deal with identity and not description. A property fully identified in the schedule 
may be 1n some respects musdescribed but that ıs not the present case Here we find an existing 
property accurately described ın the schedule and the order of the Subordinate Judge grants a sale 
certificate which states that another and a different property has been purchased at the 
judicial sale, It was beyond the powers of the Court to make such an order masmuch as 
there was no power to sell in these proceedings the property thus certified to have been 
purchased ix If by a mistake, the wrong property was attached and an order made to 
sell ıt, the only course open to the decree-holders on the discovery of the mistake was to commence 
the proceedings over agam They could not turn an authority to sell one property into an authority 
to sell another and a different one” 

These observations apply with force to this case where the decree charged only 
an extent of 11,412 sq ft in TS No. 154 for the decree amount There was no: 
attempt to put up any property other than the charged one for sale. 

In our opmion the conclusion arrived at by the learned Subordinate J udge 
is the correct one and what was sold to the respondent was only an extent of 11,412 
sq ft The appeal succeeds and 1s allowed with costs throughout. 

a ——— ee Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE VEERASWAMI. 


"The Coimbatore Pioneer Mills, Ltd, “B”? Mulls, Gorm- 


batore ..  Pehitonar * 
9. 
The Presiding Officer, Labour Court, Coimbatore and 
others .. Respondents, 


Industrial. Employment (Standing Orders) Act, (XX of 1946), section (4)-—Scope—Act XXXVI of 1956 
—Substitutson of the Words “ shall be the function” for the words “ shall not be the function”—-Whether the 
certifying officer could adjudicate upon the fawness or reasonableness of the provisions of the Standing Orders even 
"where the Workmen concerned have not filed any objections—Whether where the cerufyng officer has not gwen 
reason for making alterations and modifications the Appellate Authority can adjudicate upon the fawness or reason- 
ableness of such alterations and gwe reasons for the same. : 


The word ‘adjudicate’ ın section 4 of the Industrial Employment (Standing Orders) Act, 1946, 
without doubt indicates not that the certifying officer will of bis own accord apply himself and decide 
as to the fairness or reasonableness of any Standing Orders, but he will do so only when the parties 
are at issue on the fairness or reasonableness of such provisions Thus, m the absence of objections 
to the Standing Orders as submitted by the management, the Standing Orders as fled by the 
management will have to be certified. 


The mere fact that while adjudicating, the certifying officer has not given his reasons does not in any 
manner make the adjudication by the certifying officer any the less assuch. The Appellate Authority 
acted m excess of its powers in dealing with clause (0) of Paragraph 19 of the Standing Orders which 
-was not the subject-matter in any of the appeals before it, and making alterations in respect thereto 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed with W.P. No. 794 of 1959 
the High Court will be pleased to issue a writ of certiorari calling for the records in 
C.S.O. Appeal Nos. 5, 3 and 6 of 1958 respectively on the file of the Labour Court, 
Coimbatore and quash the order dated 28th March, 1959 and made therein. 


M.R. Narayanaswami, for Petitioner. 


R.G. Rajan, for the Additional Government Pleader and B. R. Doha, for 
“Respondents. 


The Court made the following 


ORDER.— These three petitions under Article 226 of the Constitution have 
been heard together, as they arise out of a common order of the Presiding Officer 
Labour Court, Combatore, which 1s constituted as the Appellate Authority under 
the Industrial Employment (Standing Orders) Act, 1946. The petitioners are 
three different companies newly started and carrying on business as textile mulls. 
As required. by section 3 (1) of the Act, each of them submitted to the Certifying 
Officer Draft Standing Orders for adoption in the industrial establishment concerned. 
After complying with the provisions of section 5 as to notice to workmen calling for 
their objections if any, and hearing them, the Certifying Officer certified the Standing 
‘Orders with certain alterations and modifications. To the extent to which the peti- 
tioners felt aggrieved against the certification, each of the petitioners filed a separate 
appeal before the prescribed Appellate Authority. That Authority disposed of the 
appeals together, substantially confirming the orders of the Certifying Officer. 


In this Court, three grounds have been raised, one peculiar to W P No 795 of 
1959 and the rest of them common to all the petitions. The first ground is that 
upon notice service upon them, the workmen of the Pioneer Textiles, Peelamedu 
raised no objection before the Certifying Officer to the Standing Orders as sub- 
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mitted by the management of that company, but nevertheless the Certifying Officer 
assumed jurisdiction to adjudicate upon the fairness and reasonableness or otherwise 
of some of the provisions of the Standing Orders This, it1s said, the Certifying 
Officer had no power to do 1n the absence of objections being raised by the workmen 
concerned, and thus the Certifying Officer being called upon to adjudicate upon 
them The second ground 1s that while making alterations and modifications 1n 
the Standing Orders, the Certifying Officer gave no reasons therefor, and that in 
such circumstances it 1s not within the ambit of the Appellate Authority to adjudicate 
upon the fairness or reasonableness of such modifications or alterations and give 
reasons therefor The third ground 1s that in respect of clause (o) of paragraph 19 
of each of the three Standing Orders, the petitioners were not aggrieved against the 
orders of the Certifying Officer and did not file appealsso thatitis not open to the 
Appellate Authority to enlarge the scope of the appeals and make alterations to 
ns clause on his own view of the fairness or reasonableness or otherwise of that 
clause 


In order to appreciate the said grounds it will be first necessary to briefly notice 
the 1elative statutory provisions The Industrial Employment (Standing Orders) 
Act, 1946, was enacted to require employers in industrial establishments formally 
to define the conditions of employment under them and to make the conditions. 
known to workmen employed by them — Standing orders’ are defined to mean, 
rules relating to matters set out ın the Schedule to the Act Sub-section (1) of 
section 3 requires that within six months from the date of the Act becoming appli- 
cable to an industrial establishment, the employer concerned should submit to the 
Certifying Officer the Draft Standing Orders proposed by him with certain number 
of copies for adoption in his industrial establishment Sub-sections (2) and (3) 
enjom that the Standing Orders shall conform to the Schedule appended to the Act 
and also the Model Standing Orders prescribed by the Rules in the matters of not 
only topics but also of particulars in respect of each of such topics Section 4, 
which 1s, material in these petitions, reads ' 

** Standing orders shall be certifiable under this Act 1f— 

(a) provision ıs made therem for every matter set out 1n the Schedule which 1s applicable to 
the industrial establishment, and 

(b) the standing orders are otherwise in conformity with the provisions of this Act , and ıt 
shall be the function of the Certifying Officer or Appellate Authority to adjudicate upon the fairness 
or reasonableness of the provisions of any Standing Orders ” 
It may be mentioned that by Act XXXVI of 1956 the words * shall be the function " 
were substituted for the words ‘shall not be the function’ in that section. Sub- 
section (1) of section 5 states that the Certifying Officer shall give due notice of the 
receipt of the Draft Standing Orders to the Trade Union, 1f any, of the workmen, 
or where there is no such Trade Union, to the workmen 1n such manner as may be 
prescribed, requiring objections, 1f any, to the Standing Orders to be submitted within 
aspecifiedtime Sub-section (2) also requires that the Certifying Officer should give 
the Union or representatives of the workmen an opportunity of bemg heard before 
certifying whether or not any modification of or addition to the Draft submitted by the 
employer 1s necessary, to render the Draft Standing Orders certifiable under the 
Act After followmg this procedure, under sub-section (3) the Certifying Officer 
has to certify the Draft Standing O1ders after making such modifications as he may 
think, are 1equired Section 6 provides for an appeal to the Appellate Authority by 
any person aggrieved by the order of the Certifying Officer and the appeal has to be 
filed within the prescribed time Once the Standing Orders are certified under 
the Act they shall not, except on agreement between the employer and the workmen, 
be liable, under section 10 (1) of the Act, to modification until the expiry of six 
months from the date on which the Standing Orders or the last modifications 
thereof came into operation 


With reference to the above statutory provisions, ın support of the first ground; 
the contention on behalf of the petitioner in W P No 795 of 1959 1s that the word 
* adjudicate ’ ın section 4 coupled with the provision in section 5 for notice to the 
workmen and opportunity to them of being heard, unmistakably indicates that ıt is- 
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only where there 1s a proposal and opposition or in other words, there 1s a hs 1n that 
sense, that any occasion arises for the Certifying Officer to adjudicate on the rival 
claims. It 1s argued on that basis that in this case the workmen of the Pioneer 
Textiles, Peelamedu, having filed no objections before the Certifying Officer, 1t was 
not within the power of the Certifying Officer, nevertheless, to assume that the Stand- 
ing Orders were not fair or reasonable in any particular matter and proceed upon 
that view to adjudicate upon these issues On the other hand, for the workmen ıt 1s 
said that as after the amendment effected by Act XXXVI of 1956, the Certifying 
‘Officer 1s given the jurisdiction to adjudicate upon the fairness or reasonableness of 
the provisions of any Standing Orders, the Certifying Officer could exercise that 
jurisdiction irrespective of whethe: the workmen have filed objections or no& It 
seems to me that the contention on behalf of the workmen overlooks the phraseology 
used 1n section 4 and the effect, 1n relation to 1t, of sub-sections (1) and (2) of section 
5. ‘ Adjudicate’ in section 4, to my mind, without doubt, indicates not that the 
‘Certifying Officer will of his own accord apply himself and decide as to the fairness 
-or reasonableness of any Standing Orders, but he will do so only when the parties are 
at issue on the fairness or reasonableness of such provisions It is true that before 
the amendment introduced by Act XXXVI of 1956 the Certifying Officer had no 
jurisdiction to adjudicate on a matter of that sort and he had merely to see whether 
clauses (2) and (b) of section 4 were complied with Ifthey were complied with, the 
Certifying Officer had no option but to certify the Standing Orders But after the 
amendment the Certifying Officer 1s empowered to adjudicate upon the fanness or 
reasonableness of the provisions of the Standing Orders Even approaching the 
interpretation of section 4 from the standpoint of how sections 4 and 5 read before 
the amendmer.t, I think the effect of a combined reading ofsections 4 and 5 1s that the 
‘Certifying Officer will have jurisdiction to pronounce upon the fairness or reasonable- 
ness of any of the provisions of the Standing Orders, only 1f and when the concerned 
Union or the workmen raised an objection and thus the parties come into contro- 
versy, and not otherwise It ıs, however, contended that the Act being mainly 
intended for the benefit of the workmen, ıt should be taken, as a result of the amend- 
ment introduced by section 32 of Act XXXVI of 1956, that the Certifying Officer 1s 
irrespective of whether the workmen filed objections or not, required to apply his own 
mind. and, with his knowledge of the prevailing conditions of labour in similar con- 
cerns decide upon the fairness or reasonableness of the provisions of the Standing 
Orders I can see no warrant or justification for introducing into section 4 any such 
principle. Sections 5 and 6 clearly contemplate filing of objections, hearing, and 
decision, and then making ıt open to the aggrieved party to file an appeal before the 
prescribed authority Al these point to the nature and scope of the jurisdiction of 
the Certifying Officer, when he 1s entrusted with the authority to adjudicate upon 
the matters mentioned I hold, therefore, that the Certifying Officer could only 
have jurisdiction under section 4 to adjudicate upon the objections from workmen or 
the management in relation to the fairness or reasonableness of the provisions of the 
Standing Orders, and that 1f there axe no objections to the Standing Orders, as 
submitted by the Management the Certifying Officer has then only to see whether 
clauses (a) and (b) of section 4 have been complied with and if they have been com- 
plied with, to certify the Standing Orders It follows, therefore, that the Standing 
Orders as filed by the management ın W.P. No 795 of 1959 will have to be ce tified. 
The matter will go before tne Certifying Officer for fresh consideration of the Stand- 
ing Orders submitted by the Pioneer Textiles, Peelamedu 


On the second ground urged on behalf of the petitioner, I think there 1s little 
-substance init The argument 1s that since the Certifying Officer failed to give any 
reasons and, therefore, there 1s no evidence of adjudication by that Officer, 1t 1s not 
within the province of the Appellate Authority to adjudicate for the first time and 
give reasons It cannot, of course, be denied that the Gertifymg Officer, while 
making certain modifications or additions to the Draft Standing Orders, has failed 
to give his reasons therefor But this, 1n my opinion, does not ın itself mean that 
the Certifying Officer has not made any adjudication All that can be said ıs that 
while adjudicating, the Certifying Officer has not given his reasons, and no more, 
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Had he given reasons, the Appellate Authority would have had their benefit But 
their absence did not in any manner make the adjudication by the Cerufying Officer 
any the lessassuch But what the Appellate Authority has done 1s, he hims?lf went 
into the pros and cons of the reasonableness or fairness or otherwise of the modifications 
or additions and gave his reasons for upholding the orders of the Certifying Officer 
I can see no error jn such a procedure ‘The second ground 1s rejected 


The third ground relates to a t11v1al matter, but nevertheless, 1t has been a1gued 
before me because ıt 1s said, ıt volves a principle As I said, this ground relates 
to clause (o) of paragraph 19 1n the Standing Orders There were objections raised 
by the workmen before the Certifying Officer in respect of this clause and they were 
adjudicated by the Certifying Officer But the Managements have accepted the 
adjudication by the Certifying Officer and have confined their appeals to other 
matters Nevertheless, the Appellate Authority has chosen to deal with the pro- 
priety of this clause and has found that it should be altered On behalf of the 
Managements ıt 1s contended that ın so doing, the Appellate Authority went beyond 
the scope of the appéals According to the petitioners, the measure or scope of the 
appellate jurisdiction 1s controlled by the ambit of the expression ‘ aggrieved’ in 
section 6 (1) of the Act It 1s only where the appellant felt aggrieved that a right 
of appeal has been given to him and where the appellant 1s not aggrieved about the 
matter adjudicated upon and has filed no appeal, that 1s not a matter which, can at 
all be dealt with by the Appellate Authority I think this contention has force It 
may be that until the appeals are disposed of, the Standing Orders do not come into 
effect or operation as provided by section 7 But that has no bearing upon the scope 
of the appeals and the jurisdiction of the Appellate Authority under section 6 (1). 
I think the Appellate Authority acted ın excess of 1ts powers in dealing with clause 
(o) of paragraph 19, which was not the subject-matter in any of the appeals before it 
and making alterations in respect thereto While making this clear, I am, however, 
not disposed to interfere with the order of the Appellate Authority on this question 
for the reason that it is too trivial a matter 


.. Intheresult, W P No 795 of 1959 is allowed, and the orders of both the autho- 
rities are quashed The other two writ petitions are dismissed In the circumstances 
there will be no order as to costs 1n any of the writ petitions 


KLB —————- WP No 795 of 1959 allowed and 
WP Nos 794 and 796 of 1959 dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR Justice SADASIVAM 


Public Prosecutor . Appellant * 
v 
Muthu Naicker Respondent 


Prevention of Food Adulterahon Act (XXXVII of 1956), sections 11(1) (c) (2, (u), (11) and 13(2) and 
rule 22—Powers of Court under—Whether the Food Inspector was right wn sending the sample retamed by him to 
the Public Analyst without. obtaining the order of the Court 


In the special circumstances of the case, the Court may order the production of the sample bottle 
of milk retamed by the other party for being sent for analysis by the Central Food Laboratory. The 
Food Inspector (P W 1) was justified 1n sending the sample retained by him under section 11 (1) 
(e) (m) D Lm Prevention of Food Adulteration Act, to the Public Analyst without obtaining previous 
orders of Court. 


The quantity mentioned ın rule 22 of the Prevention of Food Adulteration Rules is only an 
approximate quantity There could have been no difficulty for the Central Food Laboratory to have 
analysed 4 oz of milk just as the Public Analyst had one Therefore, unless any difficulty was ex- 
perienced in analysing the milk on account of the smallness of the quantity, ıt cannot be said that the 
accused was in any way prejudiced / 





*Crl Appeal No. 363 of 1961 22nd August, 1962. 
(31st Sravana, 1884, Saka). 
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Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid respondent (accused) of offences under sections 7 (1) and 
16 (c) read with rule 44 (6) of Prevention of Food Adulteration Act and the Rules 
framed thereunder by the Additional First Class Magistrate No 2, Salem, ın C C No 
204 of 1960 on his file 


V. V Radhaknshnan, for the Public Prosecutor, for Appellant, 
Fyzee Mohamud, for Respondent 
The Court dehvered the following 


Jupcment.—This is an appeal by the Public Prosecutor against the acquittal 
of the accused Muthu Naicker under section 7 (1) read with section 16 (1) of the 
Prevention of Food Adulteration Act hereinafter referred to as the Act. 


The prosecution case 1s that on 17th May,1960, at about 9-35 A M at Venkatanpa 
Chettiar Road, Shevapet, the accused was having in his possession for sale and sold 
buffalo milk which on analysis was found to be adulterated with 18 per cent. of 
added water 


The plea of the accused was that the milk was personally drawn by him and 
was pure, that after giving the milk to P W 1 Sundararaj he was engaged in tying 
kudams to the cycle and that he was not present when P W 1 filled the bottles and 
that PW 2 Narasimha Ayyar, the mahazar witness, was not also present there 
PW 1 has clearly stated that the accused was selling milk ın Venkatappa Chettiar 
Road, that he called him and asked hun whether the milk was for sale and that he 
told him that it was forsale The evidence of P W 1 1s corroborated by the evidence 
of PW 2 The learned Magistrate has referred to some discrepancies ın their evi- 
dence which are not material The mere fact that P W 1 used to inspect the hotel 
of P W 2 is no ground for holding that PW 2 is not an independent witness There 
can be no doubt that the accused sold the milk to PW 1 


The main question for consideration in this case 1s whether the accused 1s entitled 
to be acquitted on account of the fact that the prosecution did not make the entire 
contents of the bottle retained by P W 1 Sundararajan available for being sent for 
further analysis by the Central Food Laboratory It is necessary to refer to a few 
facts before dealing with this contention PW 1 purchased three ollocks of buffalo 
milk from the accused and divided it into three parts and sealed them in three separate 
bottles after adding the necessary preservative He gave one sealed bottle to the 
accused, sent another sealed bottle to the Public Analyst and retained the third sealed 
bottle with him for production 1n case legal proceedings are taken or for analysis by 
the D.rector “of Central Food Laboratory under sub-section (2) of section 13 as 
contemplated in section 11 of the Act Tt is clear from the evidence of P W 1 that 
the sample sent to the Public Analyst in the first 1nstance was reported to have been 
damaged in transit. Thereupon he sent the third bottle retained by hum to the 
Analyst The Analyst used half of the contents of the third bottle and sent the 
remainder in a bottle with his seal The accused filed an application before the 
Magistrate under section 13 (2) of the Act to direct the Food Inspector to produce 
the third bottle to be sent to the Director of Central Food Laboratory for analysis 
Normally the accused should have requested the Court to send the bottle given to 
him to the Director of Central Laboratory for analysis It 1s only for this purpose 
one bottle of sample milk 1s given to him Section 13 (2) of the Act states that the 
accused vendor or the complainant may make an application to the Court for sending 
the part of the sample mentioned in sub-clause (1) or sub-clause (iii) of clause (v) of 
sub-section (1) of section 11 to the Director of Central Food Laboratory for a certi- 
ficate Tt is true that there is no word “ respectively " at the end ofthe clause But 
having regard to the scheme of the Act and the wording of the section, there can be 
no doubt that section 13 (2) contemplates the accused asking the Court to send the 
sample given to him under section 11 (1) (c) (i) of the Act and the prosecution asking 
the Court to send the sample retained by ıt under sectioni: (1) (c) (iu) of the Act 
In fact there is no provision in the Act for one party summoning the other party to 
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produce the sample bottle of milk kept by the other party for being sent for analysis 
It is true that 1n special circumstances the Court may order the production of the 
bottle retained by the other party for being sent for analysis by the Central Food 
Laboratory In the present case the accused pleaded in his application that the 
container of the milk given to him was broken and therefore the sample milk given 
to hun was not available with him But there ıs nothing to substantiate this state- 
ment Itis true he has mentioned it even in his statement under section 242, 
Criminal Procedure Code 


The prosecution has produced the remaining half bottle sent back by the Public 
Analyst I fail to see what more the prosecution could have done in the circum- 
stantes of this case The sample bottle sent to the Public Analyst appears to have 
been destroyed during transit Hence, the third bottle 1etained by the Food Ins- 
pector had necessarily to be sent in order to obtain the opinion of the Public Analyst 
whether the milk was adulterated or not Ifthe entire milk had been utilised for the 
analysis, nothing further could have been done But the Public Analyst was able 
to utilise only halfghe quantity of the milk contained in the second bottle sent to 
him and returned the other half in the bottle with his seal Having regard to this 
fact it could not be said that the accused was ın any way prejudiced In fact the 
accused has to blame himself for having broken the sample bottle given to him and 
thus making ıt impossible for sending the said sample to the Central Food Laboratory, 


The learned advocate for the accused contended that the Food Inspector had no 
right to send the sample retained by him under section 11(1) (¢) (111) of the Act to the 
Public Analyst without obtaining the order of the Court. Normally the Food 
Inspector is expected to send only the sample mentioned in section 11(1) (c) (11) of the 
Act and ıt has also been done ın this case But as the said milk sample bottle was 
reported to have been damaged during transit, P W 1 had to send the third bottle 
1etained by him The Food Inspector can obtain the orders of the Magistrate only 
after filing a complaint in Court and he cannot prefer a complaint against the 
accused without first obtaimng the report of the Public Analyst, that the milk sold 
to him was adulterated Hence the Food Inspector had necessarily to send the 
third bottle retained by him for obtaining the opinion of the Public Analyst. 


The learned advocate for the accused referred to the evidence of P.W 1 in 
cross-examination that the samples were sent to the Public Analyst by his office and 
argued that there ıs no proof that the report of the Public Analyst Exhibit P-4 referred 
to the sample bottle of milk taken ın this case It ıs true PW 1 deposed in chief 
examination that the milk samples were sent twice to the Public Analyst but admitted 
in cross-examination that the samples were sent by his office In chief-examination 
he has clearly stated that Exhibit P-1 is the voucher prepared by him and that Exhibit 
P-4 ıs the report of the Analyst certifying that sampie No. 1079 contained 18 
per cent, of added water Exhibit P-1 shows that the sample taken in this case is No 
1079 of 1960. The report Exhibit P-4 shows that the analysis was made only in 
respect of thesaid sample There can therefore be no difficulty about the identity of 
the sample analysed in this case 


The leaxned Magistrate did not order the petition filed by the accused under 
section 13 (2) of the Act on the ground that the sample contemplated under section 
11 (1) (c) (ui) of the Act 1s not available with the prosecution and that the one pro- 
duced 1nto Court being the remnant of that already claimed to have been sent to the 
Pubhc Analyst need not be sent to the Director of Central Food Laboratory as 
requested in the petition The learned Magistrate is not correct on facts The 
first sample sent to the Pubhc Analyst was the one 1ntended for hun, namely, one 
taken under section 11 (1) (c) (u) of the Act On account of the report of the Public 
Analyst that the bottle sent to him was broken during transit, the remaining sample 
bottle retained by the Food Inspector P W. 1 as required in section 11 (1) (c) (u) 
of the Act was sent to the Public Analyst 


In his Judgment the learned Magistrate refers to the fact that under rule 22 of 
the Prevention of Food Adulteration Rules, 8 oz of milk ıs the appropriate quantity 


8. 
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to be sent for analysis and that the sending of 4 oz of milk would not be a proper 
compliance with the provisions of the Rules The quantity mentioned 1n rule 22 1s 
only an approximate quantity It ıs clear from the evidence ın this case that the 
Public Analyst was able to give his opinion by analysing 4 oz of milk It is the duty of 
the learned Magistrate to have sent that 4 oz ofmilk contained in M O 1 for analysis 
to the Central Food Laboratory If the Central Food Laboratory found any difficulty 
in analysing the milk on account of the smallness of the quantity, 1t 1s then open to 
the Magistrate tc,consider whether the accused ıs ın any way prejudiced There could 
have bezn no difficulty for the Cential Food Laboratory to have analysed 4 oz of 
milk just as the Public Analyst had done In fact there may be cases where only a 
small quantity of milk, namely, 4 oz or 6 oz could be seized from an accused person 
on account of his trying to destroy the milk and partially succeeding ın his attempt 
when he is apprehended It could not be said that 1n such a case the accused should 
be acquitted. There is neither logic nor reason in putting forward such an argu- 
ment. For the foregoing reasons, I am unable to accept the view of the learned 
Magistrate that the accused was 1n any way prejudiced in this,case 


There can be no doubt that the accused sold adulterated milk I, therefore find 
him guilty under section 7 (1) read with section 16 (1) of the Preventisn of Food 
Adulteration Act. But on the question of sentence I do not want to impose the 
usual sentence of fine or imprisonment ın this case, as I am convicting him for the 
first time 1n an appeal against acquittal The accused is a first offender. This 
appeal has been preferred mainly to correct the wrong view of the law taken by the 
learned Magistrate. Having regard to these facts, I consider ıt sufficient to admonish 
the accused under section 3 of the Madras Probation of Offenders Act 


K.L.B. Appeal allowed ; 
————— accused admonished. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. JUSTICE JAGADISAN AND MR. JUSTICE SRINIVASAN. 
The Deputy Commissioner of Commercial Taxes, Madras 


Division, Madras Petitioner * 
v. ] 
Sri K. Kapoorchand Bhandan . Respondent 


Madras General Sales Tax Act (I of 1959), section 16(1)—Scope of jurisdiction under to reassess escaped 
turnover 

There is nothing in the earlier order of the Deputy Commercial Tax Officer in the instant case 
which would indicate even remotely that the officer was of the opinion that the hire-purchase transac- 
tions were not withm the ambit of the Madras General,Sales Tax Act, 1959 The view of the Tribunal 
that there was a conscious exclusion of the hire-purchase transaction in the first assessment against 
the assessee in incorrect Therefore, there has been an actual escapement of tax by reason ofthe failure 
of the officer to take into account the entire taxable turnover and to compute it properly Hence 
the Department was right 1n making a re-assessment on the assessee acting under section 16 of the Act. 


Petition under section 38 of the Madras General Sales Tax Act praying the 
High Court to revise the Order of the Sales Tax Appellate Tribunal, Madras, 
dated 14th June, 1961 and made ın T.A No 906 of 1960 (Appeal No. 44 of 1960-61, 
Appellate Assistant Commissioner (Commercial Taxes) Madras II-A 31270/54-55, 
Deputy Commercial Tax Officer, Peddunaickenpet South) 


G. Ramanujam for the Government Pleader, for Petitioner. 
Respondent not represented. 


The Judgment of the Court was delivered by 


Jagadwan, F.—This petition arises out of assessment proceedings under the 
Madras General Sales Tax Act, 1959. The Deputy Commissioner of Commercial 


d — wan 


*T.G No. 146 of 1961. P 24th October, 1962, ~ 
(2nd Kartika, 1884, Saka). 
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Taxes, Madras Division, 1s the petitioner. The respondent who 1s the assessee was 
assessed by the Deputy Commercial Tax Officer, Peddunaickenpet for the year 
1954-55 on a gross and net turnover of Rs. 51,381-6-o0 The assessee is stated to be 
carrying on business as banker and financier advancing money on hire-purchase 
agreements of old motor cars He ıs also a dealer ın motor tyres and tubes No 
assessment was made on the assessee in respect of the turnover covered bv the hire- 
purchase agreements in the original assessment, dated 21st October, 1955. ‘The 
Deputy Commercial Tax Officer however revised the assessment purporting to act 
under section 16 (1) of the Madras General Sales Tax Act, 1959 and computed the 
turnover of the assessee for the year 1954-1955 at Rs 4,68,515-37 NP. "This was on 
the feoting that the turnover relating to hire-purchase agreements had escaped 
assessment when the original assessment was made ‘The assessee preferred an appeal 
against the 1eassessment order to the Appellate Assistant Commissioner, Madras II, 
who confirmed the revised assessment The assessee preferred a further appeal 
to the Sales Tax Appellate Tribunal, Madras and the Tribunal held that the Depart- 
ment had no jurisdiction to revise the assessment under section 16 (2) of the 1959 
Act. Accordingly the Tribunal set aside the order of the Deputy Commercial 
Tax Officer and that of the Appellate Assistant Commissioner Hence this 
Revision Petition has been preferred by the Department 


The respondent ıs not represented before us Nor did he appear in person: 
We find from the records that he has been duly served with notice of this Revision 
Petition. The only question now before us 1s whether the Tribunal 1s right 1n hold- 
ing that the Department exceeded its jurisdiction ın acting under section 16 (1) of 
the Act. That provision reads as follows .— 

“ Where, for any reason, the whole or any part of the turnover of business of a dealer has escaped 
assessment to tax or has been assessed at a rate lower than the rate at which 1t 1s assessable, the assessing 
authority, may subject to the provisions of sub-section (2) at any time within a period of five years 


from the expiry of the year to which the tax relates assess the tax payable on such turnover after 
service of notice on the dealer and after making such enquiry as ıt may consider necessary ” 


The Tribunal has found that the assessing authority deliberately, we are using 
this expression 1n the sense that the Officer knew what he was about, excluded the 
turnover of the hire-purchase agreements on the ground that such turnover was not 
properly includible having regard to the decision of the High Court ın the matter. 
The contention that was urged by the assessee before the Tribunal was that the 
assessing Officer having focussed his mind on the question whether a particular 
amoünt of turnover should be assessed or not, and having reached a decision on the 
matter, it will not be open to the same Officer or to a succeeding Officer to go into 
the question afresh invoking section 16 of the Act The materials on which the 
Tribunal has found that the original Officer excluded the turnover relating to hire- 
purchase transactions knowingly but erroneously are these. The Tribunal refers 
to the fact that 1n the assessment year 1953-1954 the Officer had specifically consi- 
dered the turnover relating to the hire-purchase agreements and reached the conclu- 
sion that the turnover was not assessable In our opinion, the Tribunal ought not 
to have taken this into consideration at all The Tribunal points out that in the 
assessment file there ıs a note by the Officer ın these terms ` 


“Sri K Kapoorchand Bhandari, having his office at No 13, Elephant Gate Street, ıs a Banker 
and Financier advancing money on hire-purchase agreements He ıs also supplying motor tyres 
and tubes to his constituents He has returned the turnover of such sales for the year ended March, 
1955, 1n monthly returns at Rs 51,381-6-0 The accounts were checked and the turnover returned 
and the books were in order It is accepted 


I accordingly determine the turnover of Sri Kapoorchand Bhandari for 1954-1955 at Rs. 51,381-6-0 
and finally assess and levy a tax of Rs 802-13-3 Tax collected ıs Rs 818-15-0 " 


There 1s nothing in this order which would indicate even remotely that the 
Officer was of the opinion that the hire-purchase transactions were not within the 
ambit of the Act We are unable to agree with the view taken by the Tribunal that 
there was a conscious exclusion of the hire-purchase transaction in the first assess- 
ment against the assessee. There has therefore been an actual escapement of tax 
by reason of the failure of the Officer to take into account the entire taxable tnrnover 
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and to compute it properly. The Department was therefore right in making a 
reassessment on the assessee acting under section 16 of the Act. The Tribunal has 
found that the turnover relating to the hire-purchase agreements was properly 
assessable even at the time of the first assessment. This view 1s well founded on the 
evidence on record. 


It ıs not necessary for us to consider the question whether section 16 can properly 
be invoked where the assessing Officer had considered the taxability of a particular 
turnover and reached a decision favourable to the assessee on the first occasion. The 
learned Additional Government Pleader drew our attention to the decision of the 
Supreme Court in Kameshwar Singh v. State of Bihar!. Butin the view that we have 
taken, we are not called upon to decide the question whether the decision of the 
Supreme Court 1s properly applicable to the facts and circumstances of the present 
case. 


The Revision Petition ıs allowed. But there will, however, be no order as to 
Costs. 


K.L.B. ————— Revision petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—MR. S. RaMACHANDRA IYER, Chief Justice AND Mr. JUSTICE ANANTA- 
NARAYANAN, 


Ramaswami Pathar .. Appellant* 
U. 


Jayankondam Srı Kulumalairatnaswami Devastanam by ıts 
Executive Officer T.K. Paramasıvam and another .. Respondents. 


Madras Buildings (Lease and Rent Control) Act —(XV411 o* 1960)—4pplicabilsty—Lease o a site on 
which a building stands the superstructure not being owned by the landlord —Lease of of a part of a building or of 
the vacant site—Evichon—If permissible except ın accordance with Rent Control Act 


Adopting the line of reasoning laid down by a Bench of the Madras High Court in Iram vp 
Chidambara Chettiar, (1952) 2 M.L J 221 to the instant case, it will follow that although the actual 
lease was of the site alone, since the superstructure was in existence at the time the lease was granted, 
1t can be regarded only as a lease of part of the building and not of avacantsite Hence, solong as 
the Madras Buildings £(Lease and Rent Control) Act ıs ın force the tenant cannot be evicted from 
the property by a civil Court, except in accordance with the provisions of the said Act, 


Official Trustee, Madras v. United Commercial Syndicate, (1956) 1 M.L J. 220, distinguished, 


Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon'ble Mr. Justice Venkatadn, dated gth August, 1961 and passed in S A. 
No. 767 of 1959, preferred to the High Court against the decree of the Court of the 
Subordinate Judge of Tiruchirappall: ın A.S. Nos 247 and 308 of 1958, preferred ` 
against the decree of the Court of the District Munsif of Ariyalur in O.S. No. 299 


of 1957. 
P. Sharfuddin, K. Raman and M.R. Krishnan, for Appellant. 


T.M. Chinnayya Pilla and T.S. Palaniswagurunathan, for Respondents. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J —This appeal which 1s directed against the judgment 
of Venkatadri, J. arises out of a suit instituted by the respondent for eviction of the 
appellant after removing the superstructure standing on the property and for arrears 
of rent. The appellant had, presumably with the permission of the respondent, 
put up a superstructure on the land which forms the subject-matter of dispute in 
this case. While the superstructure was in existence, the appellant obtamed a 
lease from the respondent, the owner of the site, for a period of five years. Under 
the terms of the lease deed, the appellant agreed to surrender possession of the land 
eee RE SNES M ENO CE PRE aE 


1. (1960) M.L.J (Cri) 83: (1960) SCJ 145. 
*L P A. No 112 of 1961. 22nd August, 1962. 
(31st Sravana, 1884 Saka). 
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after the period of the lease and during the interim period, not to sell or otherwise 
alienate the superstructure without the permission of the landlord. After the termi- 
nation of the lease, the respondent instituted a suit for recovery of vacant possession 
of the land and for arrears ofrent The land is situate in the village of Jayankondam 
to which the provisions of the Madras Buildings (Lease and Rent Control) Act 
have been extended by the Madras Government. The appellant contested the suit 
claiming that, as the property leased was a building within the meaning of the Act 
referred to above, he could not be evicted by a civil Court. The trial Court accepted 
that contention, and while passing a decree for eviction, and arrears of rent, 
prayed for by the respondent, it gave a declaration that the respondent could 
evictethe appellant only 1n accordance with the provisions of the Madras Buildings 
(Lease and Rent Control) Act. But an appeal against that decree by the respondent 
to the Subordinate Judge, Tiruchirappalh, proved successful. The learned 
Subordinate Judge held that the lease was of the land and not of the buildings, and 
therefore, the appellant would not be entitled to the protection under the Act. 
This view was affirmed in Second Appeal by Venkatadri J., who, however, 
granted leave under clause 15 of the Letters Patent for a further appeal. 


The only question in this appeal is as to what exactly was leased to the appellant 
by the respondent. There is no controversy that the site alone 1s the property of 
the respondent, and that at the time when lease was granted, there was a super- 
structure belonging to the appellant on the property. Whether, in such a case, :.e., 
where there is a lease of a site on which a building stands, the superstructure not 
being owned by the landlord, the lease 1s of a part of a building, or a vacant site 
has been the subject-matter of more than one decision in this Court. It 1s sufficient 
for the present purpose to refer to the decision in Jrant v. Chidambara Chett.} 
In that case, there was a lease of a vacant land on which the tenant had put up a 
cinema theatre. That lease expired and the person who obtained an assignment 
of the tenancy earlier obtained a fresh lease from the owner of the site while the 
cinema theatre was standing thereon. In a suit for eviction instituted against 
the tenant, the benefits of the Madras Buildings (Lease and Rent Control) Act 
were claimed by the lessee that 1s the owner of the superstructure, who had obtained 
a lease of the land. A Bench of this Court held that, there being a building on the 
land at the time when lease of the land was granted, the subject-matter of the lease 
could be regarded only as a part of the buildings, and that therefore the lease was 
of a building within the meaning of the Act. Satyanarayana Rao, J. delivering the 
judgment observed at page 227: 


* Obviously the letting of the land was for the purpose of carrying on cinema business and it 
was well known to the parties that the structure of the theatre owned by the first defendant was already 
there and what was being granted 1n substance and in effect under the lease was the right to continue 
the structure on the land as a building, as without the land the structure cannot stand Taking all 
the facts mto consideration, what was leased under Exhibit P-9 was the entire property with its com- 
pound walls and with the buildings of the lessor shown in the plaint plan Exhibit§P-1, together with 
the site on which the superstructure was erected and which gave continuous support to the building 
and the other vacant space around ıt This, undoubtedly, 1s part of the building known as the Gaiety 
Theatre. So, the lessor leased not only his building, but also part of the building of the Gaiety Theatre, 
under the document What was leased therefore, was not merely a vacant land, the small shed in 
the east of the site belonging to the lessor bemg only an insignificant portion to be left out of 
consideration alogether, as contended on behalf of the appellant." 


It will be noticed from the earlier part of the judgment that the learned Judges 
did not regard the compound wall and the sheds on the east'as constituting a build- 
ing. The lease of the site of the theatre was regarded as one of a part of a building 
as a site was supporting and formed part of a building. Adopting that line of 
reasoning to the present case it will follow that, although the actual lease was of the 
site alone, if there had been a superstructure owned by the tenant and previously 
existing, it can be regarded only as a lease of part of the building and not of a 
vacant site. Venkatadri, J. however felt a doubt whether the decision referred to 
above could be regarded as coriect, having regard to the subsequent decision of 


€——————————— EE 
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this Court ın Official Trustee, Madras v. United Commercial Syndwate!. The latter case 
concerned a lease of vacant piece of land which was enclosed by a compound wall 
and in which there were two latrines with compound walls. A question arose 
whether the domain would constitute a building within the meaning of the Act. 
The learned Judges held that the evidence was clear as to the existence of the com- 
pound wall, and latrines, and that, even if they were held to have been in existence, 
the site could not be regarded as a building We are unable to see anything in the 
judgment of that case as being in conflict with the decision ın Jram v. Chidambara 
Chettiar?. The subject-matter of the lease was a vacant site and the existence ofa 
compound wall or latrine was held not to alter the character of the lease. We are 
therefore of opinion that the appellant in the instant case cannot be evictedefrom 
the property, so long as the Madras Buildings (Lease and Rent Control) Act is in 
force. The decree of the lower appellate Court will therefore be set aside and that 
of the District Munsif restored. ‘This decision will not prejudice the respondent,to 
take proceedings for eviction against the appellant for eviction under the Act. 


Having regard to the untenable pleas raised by the temant, each party will 
bear his respective costs throughout. 


K.L.B: Appeal allowe | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. S. RAMACHANDRA Iver, Chief Justice AND Mr. JUSTICE 


KUNHAMED KUTTI. ï 

Murugesan Pillai and another .. Appellants* 
v. 

Jokki Venkatachalapathı Iver .. Respondent. 


Madras Agriculturists Relef Act (IV of 1938), section 9-A—Applicability— Whether could be voked by 
the mortgagor wn a suit for sale for scaling down the mortgage money—Mortgage with possession—Suit for sale— 
When sustainable 


The provisions of Madras Act IV of 1938, {section 9-A cannot be invokedjby a mortgagor in a 
suit for sale. 


Where there 1s a clause 1n the mortgage which provides that 1f there 1s a demand by the mort- 
gagee with possession on the 30th June of whichever year the mortgagor shall pay the amount and 
get back the property ıt implies a mght to demand on the part of the mortgagee and the document 
can be said to contain a personal covenant on which fa suit can be properly laid for sale of the mort- 
gaged property under mortgage with possession Ba Ald m EG ASENGESS EI iig un 

— Appeal under clause 15, Letters Patent against the judgment and decree of 
Veeraswami, J., dated 5th May, 1960 in S A. Ne 477 of 1958 preferred against the 
decree of the District Court, West Tanjore, dated 28th January, 1958 in A.S. No. 
229 of 1957 (O.S. No. 1 of 1957, District Munsif's Court, TThiruvaryaru). 


D Ramaswam Ayyangar and P.K. Varadarajan, for Appellants. 
T. B Balasubramanian and N. Vanchinathan, for Respondent. 


The Court delivered the following 


Jupcment.—In this appeal which 1s directed against a preliminary decree on 
a mortgage, one of the two questions argued 1s whether the mortgage document 
imports a personal covenant, on the basis of which a suit for sale could be sustained. 
Mr. D. Ramaswami Ayyangar, appearing for appellant, (the defendant in the suit) 
contends that there ıs no personal covenant in the mortgage document, which 
purports to be a mortgage with possession, and that therefore the suit which was 
instituted for sale of the mortgaged property cannot be sustained We cannot, 
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however, agree with the learned counsel on the construction of the document. 
The relevant clause in the document runs thus. 

** On the expiry of the stipulated period on goth June, 1952, you shall receive from me the afore” 
said usufructuary mortgage amount and cancel this deed after crediting the same and hand ıt over 
to me together with the other title deeds and also deliver possession of the land If the usufructuary 
mortgage amount has not been paid by me in that manner on the due date and after that on the goth 
June, of whichever year in which whether you demanded the amount or I pay, you receive from me 
the said othi amount of Rs 1,500 by way of principal and deliver possession of the land as mentioned 
above ” 

It is admitted that the period originally fixed under the mortgage had expired by 
the time the suit was brought. The latter clause alone will therefore apply to the 
present case That provides that, if there ıs a demand by the mortgagee, on the 
goth June of whichever year, the mortgagor shall pay the amount and get back the 
property. That, undoubtedly, implies a right to demand on the part of the mortga- 
gee. Therefore, the documents can be said to contain a personal covenant. In 
Kangayya Gurukal v Kalumuthu Achavi1, the mortgage document contained the clause 
- * thereafter on (naming a date) on payment (the amount advanced), weshallredeem our land. 
If on the date so fixed the Amount be not paid and the land recovered back, in whatever year we may 


pay (the amount advanced ) on (naming the date) of any year, then you shall deliver back our lands 
to us” 


A Full Bench of this Court held that this contained a promise by the mortgagor 
to pay on the date named. But, in the present case, the clause 1s more specific. 
It xmphes a right on the part of the mortgagee to demand the mortgage money. 
Learned counsel for the appellant referred to the decision ın Damodara v Chandappa 
Pujarı?. There was no provision in that case like the one before us and it was held 
that the mortgage document contained a covenant to pay. We are therefore in 
agreement with Veeraswami, J , that the suit document contains a personal covenant, 
on which a suit can properly be laid for sale of the mortgaged property 


The next question argued was about the applicability of section 9-A of the 
Act IV of 1938 The suit, as stated already, was one for sale It has been held by a 
series of decisions of this Court that the provisions of section 9-A of Act IV of 1938 
cannot be invoked by the defendant ın a suit for sale His proper remedy would be 
to file a suit for redemption of the mortgage It is unnecessary to refer to all the 
decisions on the subject In an unreported judgment in A S. No. 462 of 1950, a 
Bench of this Court has held that 1t 1s not open to a mortgagor 1n a suit for sale to 
take the defence that the mortgage money should be reduced by applying the provi- 
sions of section 9-A of the Act Following that decision, we are of opinion that the 
objection of the defendant to the suit cannot be sustained In so saying we are not 
to be understood as deciding the question whether the defendant-mortgagor would 
not be entitled to invoke the provisions of section g-A in any appropriate proceeding 
that he may hereafter take. 


The appeal fails and 1s dismissed with costs. 
K.L.B. ———— — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ANANTANARAYANAN. 


Ramachandran e. Petstroner* 
v. 
Kothai Ammal and another . Respondents. 


Cıvıl Procedure Code (V of 1908), Order 33, rule 15—Finding that plaintiff could not be permitted to sue 1n. 
forma pauperis as he had means to pay Court-fee —If plaintiff could urge at a later stage of the sutt that he should 
be permitted to sue as pauper because of a subsequent finding that Court-fee due 1s not the Court-fee initially set out 
an the plamt but a higher amount—Proper procedure ın such a case 


Under the clear terms of Civil Procedure Code (V of 1908), Order 33, rule 15, an order refusing 
to allow the application to sue as a paupe: bars a subsequent application of the same nature in respect 
u—————————— ——————————————————————— hÁÁ————————— JJ] ]]aÀÁÀ (C 
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of the same right to sue Hence it 15 clear beyond doubt that, in the same litigation and after having 
been declared that he had the means to pay the requisite Court-fee the plamtiff cannot again move 
for bemg declared a pauper upon the occasion or pretext that the Court-fee payable 1s larger than the 
‘Court-fee shown by him in the plant. But such ápphcant 1s at liberty to withdraw the suit and to 
institute. another suit in respect of the same right, provided that he first pays the costs incurred by the 
Government and the opposite party, as the case may be, 1n opposing the original application fo leave 
to sue as a pauper. 

Petition under section 115 of Act V of 1908”praying the High Court to revise 
the order of the District Munsif's Court, Tanjore, dated 12th March, 1962 in LA. 
No. 1036 of 1961 in O.S No. 145 of 196r. 


K. Raman, for Petitioner, 
G. Ramaswam, S.M. Subramamam and S.A. Sadanand, for Respondents. 


The Court delivered the following 


JupementT :—This Civil Revision proceeding involves a simple question whether» 
when a Court has held at the initial stage of the suit that the plaintiff (revision peti" 
tioner) has means to pay the Court-fee due and could not be permitted to sue mm 
forma pauperis, the same plaintiff. could nevertheless urge at the later stage of the same 
suit that he ought to be so permitted, because a finding has supervened that Court- 
fee due is not the Court-fee initially set out im the plaint, but a higher amount, 
In rejecting this contention of the plaintiff, the Court below has referred to several 
decisions and my attention has also been drawn by the learned counsel to Bava 
Sahib v. Abdul Ghani}, a Bench decision of this Court, but none of the decisions cited! 
at the Bar really impmges upon the simple principle which has to be applied to a 
situation of this kind. The decision in Bava Sahib v. Abdul Ghani}, really related to a 
converse situation of a person who had to pay a further Court-fee than the initial 
Court-fee upon which the plaint was filed, and then moved to be declared a pauper, 
without any prior finding against him under Order 33, Civil Procedure Code. 
Actually the present specific situation has been. provided for by the clear terms of 
Order 33, rule 15 of the Civil Procedure Code. Under that provision, it has been 
enacted that an order refusing to allow the application to sue as a pauper bars a 
subsequent application of the same nature in respect of the same right to sue. Hence 
it is clear beyond doubt that, m the same litigation and after having been declared 
that he had the means to pay the requisite Court-fee, the revision petitioner. (plain- 
tiff) cannot again move for being declared a pauper upon the occasion or pretext 
that the Court-fee payable ıs larger tham the Court-fee shown by him in the plaint. 
But Order 33, rule 15, itself provides for a way out of the difficulty. Such applicant 
is at liberty to withdraw the suit, and to institute another suit in respect of the same 
right provided that he first pays the costs incurred by the Government and the oppo- 
site party as the case may be 1n opposing the original application for leave to sue as a 
pauper. The petitioner must, therefore work out his nghts under the specific 
remedy provided for in this rule. The Civil Revision Petition has no merits since 
the Court below was clearly in the right and it 1s accordingly dismissed But I 
do not think 1t necessary to make any order as to costs. 


ORDER: When the Civil Revision Petition was dismissed, no further time 
was given for payment of Court-fee due, nearly, Rs. 400. Under the circumstances 
time will now be given, three weeks, for payment, from the date of the receipt 
of records by the Court below. 


K.L.B. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —MR. S. RAMACHANDRA Iver, Chief Justice. 


The Official Receiver, Tirunelveli .» Appellant* 
v. 
P.R M. & Co registered firm having its office at Tuticorin through 
one of its partners Periya Karuppan Chettiar and others . Respondents. 


Gwil Procedure Code (V of 1908), Order 21, rule g0—Scope—Order for sale in a money decree procured by 
fraudulent misrepresentation —Whether would amount to a mere irregularity in the publication or conduct of sale— 
Section 47 of the Code—Applrcability. 

Where the order for sale was procured by fraudulent misrepresentation, that would not amount 
to a mere irregularity m the publication or conduct of the sale so as to come within Order 21, rule go 
Civil Procedure Code (V of 1908) If an execution sale 1s challenged as an illegal one the Judgment- 
debtor has a right to challenge the same under section 47 of the Code, if the condition of that sec- 
itioÀ has been satisfied If there ıs no legal sale, the matter would concern primarily the judgment- 
debtor and the decree-holder and. therefore an application under section 47 willliee The circumstance 
that a third party becomes a purchaser in such a sale in execution of money decree will not, for that 
reason, prevent the application of that section, when the sale itself had not been confirmed. 


Where the allegations bring the case both under section 47 of the Code as well as under Order QI, 
tule go, 1t will be open to the Court to demand security in so far as that part of the petition. under 
‘Order 21 rule go 1s alone concerned , but ıt cannot demand such security for the other part of the 
petition 

Appeal against the order of the District Judge of Tirunelveli dated roth October, 
1961 and made m C.M A No. 43 of 1961 (unregistered application General No 
49 of 1960 n OS No 37 of 1959, Sub-Court, Tuticorin). 

K. Kumaraswami Pillai for appellant 

M. M. Ismail, V. Shanmugham and K. R. Shanmugham for respondents. 


The Court delivered the following 


JUDGMENT .—Both the Courts below are ın error when they held that the 
application filed by the judgment-debtor was one under Order 21, rule 9o, Civil 
Procedure Code and not under section 47 It 1s clear from the case set out ın the 
application for setting aside the sale for the judgment-debtor attacked the very order 
for sale, stating that the order was procured by misrepresenting facts to the Court, 
and that therefore the order was illegal — An illegality of that kind will not amount 
to a mere irregularity or illegality in the publication or conduct of the sale, so as to 
come within Order 21, rule 9o, Civil Procedure Code The judgment-debtor will 
therefore have a right to challenge the sale that 1s the outcome of an order procured 
by a fraudulent misrepresentation ın proceedings under section 47, Civil Procedure 
Code The executing Court will have no power or Jurisdiction to demand security 
from the judgment-debtor, as it did in the present case. This, however, is not the 
only error in the order of the lower appellate Court The learned District Judge 
has held that section 47 will not apply, as the execution proceedings related to a 
simple money decree. I am utterly unable to understand what the learned Dis- 
trict Judge meant by this. If an execution sale 1s challenged as an illegal one, the 
Judgment-debtor has a right to challenge the same under section 47, Civil Procedure 
Code if the condition of that section has been satisfied If there ıs no legal sale, 
the matter would concern primarily the Judgment-debtor and the decree-holder, 
and therefore, an application under section 47, will he. The circumstance that a 
third party becomes a purchaser in such a sale will not, for that reason, prevent the 
application of that section. The learned District Judge has completely misdirected 
himself when he sought to apply the principle of the decision reported 1n Annamala: 
Mudali v. Ramaswami Mudal” It 1s true that a question which arises between an 
auction-purchaser ın a money decree and the judgment-debtor will not, of course, 
be one coming under section 47, Civil Procedure Code But when a question directly 
arises between the judgment-debtor and the decree-holder as 1n the case concerning 
the legality of sale, the principle referred to above will not apply. The auction- 
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purchaser's title has not yet been perfected as the sale has not been confirmed The 
question at this stage therefore ıs between the decree-holder and the judgment- 
debtor The appeal succeeds and the matter will be remuttted to the trial Court, 
for disposal 1n accordance with law. 


The order for security demanded by the executing Court was based on the 
misapprehension that the petition was filed only under Order 21, rule go, Civil Pro- 
cedure Code. I now find that there are allegations in the present case, which bring 
the case both under section 47 as well as under Order 21, rule go In such a case 
it will be open to the Court to demand security in so far as that part of the petition 
under Order 21, rule go, Civil Procedure Code, 1s alone concerned , but ıt cannot 
demand such security for the other part of the petition It 1s a matter for conside- 
ration by the trial Court whether, in regard to that part of the petition falling 
under Order 21, rule 9o, Civil Procedure Code, it should 1n the circumstances of the. 
case demand security from the judgment-debtor or the Official Receiver who Ifas 
now taken his place 


Mr M Ismail, appearing for the auction-purchaser, seeks' to support the judg- 
ment of the lower appellate Court by taking a preluminary objection that this Second. 
Appeal at the instance of the Official Receiver will not be maintainable on the ground 
that the adjudication of insolvency was subsequent to the Court sale The Official 
Receiver was a party to the proceedings before the lower appellate Court, and bemg 
a party it will be competent for him to file this appeal There will be no order as 
to costs. 


K L.B ——— — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mnr. JUSTICE SADASIVAM. 
Ramiah Thevar Petitioner * 


Penal Code (XLV of 1860), section 494 read wiih Hindu Marriage Act (XXV of 1955), sechon 17——Con- 
niction and sentence under —Hindu Marriage Act, (XXV of 1955), section 7(1) and (2)—Second marriage con- 
tracted during the subsistence of first marrage—Furst marriage solemnized by tying * Tal? according to caste 
custom and not observing © Saptapad’—Effect—Whether non-performance of Saptapad: would render the first 
marriage null and void. 


It ıs clear from section 7(1) of the Hindu Marriage Act, that a Hindu marriage may be solemnized 
in accordance with the costomary rites and ceremonies of either party thereto Under section 7(2) 
of the Act, where such rites and ceremonies include the * Saptapadi? that ıs the taking of the seven 
steps by the bridegroom and the bride jomtly before the sacred fire, the marriage becomes complete 
where the seventh step 1s taken This shows that, Saptapadi, 1s not a necessary ceremony ın all Hindu 
marriages and that only 1n those marriages where Saptapadi 1s an essential ceremony the marriage 
becomes complete by the bridegroom and the bride taking seven steps The evidence in the instant 
case 1s that the complainant was married to the petitioner according to the caste custom by tying’ 
* Tal,’ and ıt was not even suggested to the complamant or other witnesses that Saptapadi 1s an 
essential ceremoney for the validity of the marriage in the community of the parties Thus the 
non-performance of Saptapadi would not render the first marriage null and void. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of Session of Ramanatha- 
puram division at Madurai in CA Nos 10 and 17 of 1961 (C C. No 270 of 1960: 
on the file of the Court of the Sub-Divisional Magistrate, Ramanathapuram). 


K. Narayanaswam Mudaliar and PS Nagarajan, for Petitioner. 
The Public Prosecutor on behalf of the State. 
The Court made the following 


ORDER —Petitioner Ramaiah Thevar has been convicted under section 494, 
Indian Penal Code read with section 17 of Act XXV of 1955 and sentenced to rigo- 
rous Imprisonment for one month and a fine of Rs 200 and in default to rigorous 
imprisonment for one month Both the Courts below have accepted the evidence 
of the complainant and her witnesses and found that the complainant (P W 1) got. 


—— | 
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divorced from her first husband P W. 5 and married the petitioner and that during 
the subsistence of the said marriage, the petitioner married his cousin Pakkiammal. 
There 1s no ground to differ from the said finding. 


The learned advocate for the petitioner, however, contended that under Hindu 
Law Saptapadi is an essential ceremony for a valid marriage and that there is no 
proof ın this case that there was Saptapadi either for the marriage of P.W. 1 with the 
petitioner or for the subsequent marriage of the petitioner with Pakkiammal It 1s 
clear from section 7 (1) of the Hmdu Marriage Act that a Hindu marriage may be 
solemnised ın accordance with the customary rites and ceremonies of either party 
thereto Under clause (2) of section 7 of the said Act, where such rites and cere- 
monies include Saptapadi, that ıs, the taking of the seven steps by the bridegroom and 
the bride jointly before the sacred fire, the marriage becomes complete when the 
seventh step ıs taken ‘This itself shows that Saptapadi 1s not a necessary ceremony 
uf all Hindu marriages and that only in those marriages where Saptapadi ıs an 
essential ceremony, the marriage becomes complete by the bridegroom and the 
bride taking seven steps The evidence of the complamant and her witnesses is 
that the complainant was married to the petitioner according to the caste custom by 
tying Tal: It was not even suggested to the complainant or other witnesses that 
Saptapadz ıs an essential ceremony for the validity of the marriage in the community 
of the parties. ‘The Courts below have therefore rightly found that the complainant 
was validly married to the petitioner and that during the subsistence of that valid 
marriage the petitioner married Pakkiammal according to the customary rites ın his 
community by the tymg of Tal The conviction of the petitioner under section 494 
Indian Penal Code read with section 17 of Act XXV of 1955 1s therefore correct and 
there ıs no ground to interfere with the same. 


The learned advocate for the petitioner pleaded for a reduction of the sentence. 
The petitioner has been 1n jail for about ten days Having regard to the facts of the 
case, I reduce the sentence of imprisonment to the period already undergone but 
maintain the fine. The Criminal Revision Petition 1s otherwise dismissed. 


K.L.B. ————— Petition dismissed ; 


sentence varied. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mm. JUSTICE JAGADISAN AND Mr. JUSTICE SRINIVASAN 


^ 


J. M. Abdul Aziz, Koothanallur and another .. Applicants. 
y. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 4-A (a) (u)—Indwidual, when "resident ? an taxable territories 
Under section 4-A (a) (u) of the Income-tax Act, (1922) the individual must have maintamed or 
had maintained for him a residence ın the taxable territories for 182 days or more and must have resided” 
in the territories at any time in the year of account, however short the duration of residence might have 
been What is referred to as ‘ dwelling place’ m the section 15 not a physical structrure, a brick and 
mortar construction, but the organization of a household, a residence or home ready in hand The 
expression ‘maintain’ connotes a system or course of conduct by which either the assessee keeps up a 
dwelling place at his expense or has a dwelling place kept up by others Neither de Jure title nor 
de facto possession would by itself constitute a setting apart and keeping ready of a dwelling place to be 
used as a residence or home 
Case referred to the High Court by the Income-tax Appellate Tribunal, 
Madras A-Branch under section 66 (1) of the Income-tax Act (XI of 1922) in 
RA No 573 of 1957-58 on its file (IT A No. 357 of 1956-57 Assessment year 
1950-51) for decision on the following question of law viz — 
'* Whether the assessee is a Resident for the asssessment Year 1950-51 with in the meaning 
of section 4-A (a) (11) of the Act ?" 
V K Thruvenkatachaii, The Advocate-General and S Padmanabhan, for 
Applicant 


C. S Rama Rao Salib and S. Ranganathan, Special Counsel for Income-tax 
on behalf of the Respondent. 
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JUDGMENT. 


The Judgment of the Court was delivered by; 

Jagadisan, J—The question that has been referred to us under section 66 (1) 
of the Indian Income-tax Act 1s . 

* Whether the assessee 1s a reside e Š 
lon A O aay of the Act? dent for the assessment year 1950-51 within the meaning of 

The assessee 1s a native of Koothanallur in Tanjore district, owning properties 
in India, and also having a business interest ın a foreign firm called J. M. Mohammad 
Ismail Fils Aziz & Co., carrying on business at Saigon, Indo-China His main 
source of income 1s from his foreign assets. For the assessment year 1950-5? in 
respect of the previous year 1949-50, he declared his status as that of a non-resident. 
The Department as well as the Income-tax Appellate Tribunal, however declared 
him as ‘a resident but not ordinarily resident. The contention of the assessee 
1s that on the materials on record he should not be declared as ‘a resident’ within 
the meaning of section 4-A (a) (i). s = 

The following facts are not in dispute. The assessee is a co-owner of a residen- 
tial house at No. 16, Jinnah Street, Koothanallur. The house belonged to his 
deceased father, and during the relevant period, namely, the assessment year 1950-51, 
himself, his mother and other heirs of his deceased father were co-owners of this 
house. His mother was living in the house till her death in 1951. The assessee 
owns another house at Koothanallur, No 11, Jinnah Street. This house belongs to 
hım exclusively. During the relevant period the house was in the occupation of 
one Fathima Bibs. The nature of the possession of the house No. 11, Jinnah Street, 
Koothanallur, with Fathima Bibi ıs a matter of controversy between the Revenue 
and the assessee. The assessee’s case is that Fathima was a monthly tenant of the 
said premises having agreed to pay a rent of Rs. 5 per month. The assessee has 
however been unable to produce any rental deed evidencing the.lease He also 
failed to include the rental receipt which he alleged he received from Fathima m 
returning the income for the relevant year. It 1s the absence of such a written 
instrument and the non-inclusion of the rental 1ncome 1n the assessee's return that 
mainly influenced the Department 1n disbeheving the case of the lease put forward 
by the assessee Fathima herself filed a statement before the Department claiming 
that she has been residing 1n the premises as a tenant under the assessee from 1940 
onwards on a monthly rent of Rs. 5 but this was rejected as untrue. The Income-tax 
Officer on this part of the case merely surmised that this Fathima Bibi must have 
been remaining ın possession all these years only as a care-taker of the house It 
cannot be said that this 1s a proper finding by the Income-tax Officer as there 1s 
no evidence to warrant that inference. As stated already, we are inclined 10 treat 
it as a mere speculation on the part of the Income-tax Officer but unfortunately 
that speculative opinion has been affirmed both by the Appellate Assistant Commis- 
sioner, and by the Income-tax Appellate Tribunal. 


Now on these facts the question arises whether the first hmb of section 4-A (a) 
(i) has been satisfied. It will now be convenient to set out that provision in its 


entirety. 
* Section 4-A (a) —For the purpose of this Act— 

(a) any individual 1s resident in the taxable territories ın any year if he 

(1) ısın the taxable territories in that year for a period amounting in all to one hundred and 
eighty-two days or more , or f 

(1) mamtams or has mamtamed for hima dwelling place ın the taxable terntomes for a 
period or periods amounting 10 all to one hundred and eighty-two days or more in that year, and 
is in the taxable territories for any time jn that year, or 

(uj) having within the four years preceding that year been 1n the taxable territories for a 
period of or for periods amounting 1n all to three hundred and sixty-five days or more, ıs ın the 
taxable territories for any time in that year otherwise than on an occasional or casual 


visit , OF 

(1v) 
1s satisfie 
to remain 1n the 


is in the taxable terrtories for any time in that year and the Income-tax Officer 
d that such individual having arrived. im the taxable territories during that year 1s likely 
taxable territories for not less than three years from the date of his arrival ” 
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We are concefneéd in this Casé with the question whether the assessee can be Said 
to be resident in the taxable territories by reason of the operation of section 4-A (a) 
(1). The requirements of this provision are . 


(1) The individual assessee must maintain or have maintained for him a dwelling 
place in the taxable territories for a period or periods amounting in all to 182 days 
or more , (u) The assessee must have been in the territory for any time ın that 
year. The question of the status of the assessee, whether he 1s a resident or non- 
resident, has to be determined 1n. each year as and when the question 1s raised and 
the answer would depend upon the facts proved 1n each year. 


LJ 

Can it be said that the assessee has maintained or caused to be maintained 
for him a dwelling place 1n the taxable territories for a period of more than 182 days 
in respect of the assessment year 1950-1951 by reason of his co-ownership of the 
House No. 16, Jinnah Street, Koothanallur and his exclusive ownership of another 
house, No. 11, Jannah Street, Koothanallir? We must also mention at this stage 
that the Department has relied not merely on the assessee's title to these properties, 
but also upon other circumstances to bring him within the first part of section 4-A 
(a) (a). It 1s said that whenever che assessee came to Koothanallur he resided only 
in premises No. 16, Jinnah Street In order to establish this, reliance has been placed 
by the Department on two letters written by the assessee on two different dates : 
the first one to the Managing Committee, Koothanallur, Periapallivasal, is dated 
29th January, 1949 and the other writtén to the Income-tax Officer is dated 12th 
January, 1951. In both these letters, the address of the assessee 1s given as No. 16, 
Jinnah Street. It 1s from this fact, namely, that the assessee wrote from No. 16, 
Jinnah Street, that the Department wants the conclusion to be drawn that the assessee 
was a resident ın that house on the dates whén he wrote those letters. It seems to 
be somewhat unsafe to infer the residence of the assessee as a fact in 16, Jinnah 
Street, from this solitary circumstance of his giving that address 1n the com- 
munications which he addressed to third parties. The address from which a person 
writes a letter or the address to which a person expects a reply to his letter may not 
always be the place where he can be said to have been residing. There are instances 
where persons give their addresses as ‘ Care of Post Master’ ofa particular place. 
It would certainly be grotesque to infer that a person 1s having the Post-Office as 
his residence This 1s no doubt an extreme illustration. Of course the fact remains 
that 1n this case the assessee was a co-sharer of 16, Jinnah Street. The utmost that 
can be inferred from these letters 1s that on the dates when he wrote these letters he 
was actually staying there. The Village Munsif of Koothanallur has given what 1s 
called a certificate dated 23rd January, 1956, ın these terms 


“ The house at No 16, Jinnah Street, Koothanallur, was occupied by J M Abdul Aziz tilf 
1949-1950 The house was not occupied for rent by any others till then After the demise of his 
father the house was under lus control kept for his occupation. Iam certifying to this effect as 
I am also living ın Jinnah Street” 


It 1s needless to point out that implicit reliance cannot be placed upon this state- 
ment as 1t has come into existence long after the question of residence was raised 
by the assessee before the Department. At the most 1t can only be said that this 
was the opinion of the Village Munsif. We do not think that this can be treated 
as of any evidentiary value at all. 


The assessee pleaded before the Department that the mother who was in oc- 
cupation of premises No 16 was not well disposed towards him, that she had actually 
filed a suit in. the Sub-Court of Tanjore, charging the assessee with having committed 
a gross fraud in the matter of bringing about a settlement deed alleged to be without 
her knowledge, that in those circumstances he did not at any timé reside with her 
in that house. A copy of the plaint in the suit referred to above has been placed 
before us, and we find that the allegations of the mother of the assessee, who was 
the plaintiff ın the suit, really make out that her feelings towards the assessee were 
not at all cordial If 1s not suggested that the assessee himself put forward his 
mother to charge him with fraud. We have therefote to proceed on the footrig 
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that on the date of the plaint in the year 1949, the relationship between the mother 
who was in sole occupation of the house at Koothanallur and the assessee was not 
of a kind which can be said to be congenial for the two to lıve together Itis how- 
ever mentioned that the suit itself was compromised within a year of its institution, 
and that it 1s not unlikely that the assessee himself brought about a settlement and 
pacified hisirate mother The curious thing, however, 1s that as a result of an appli- 
cation for review a corrigendum was added to the Tribunal’s Order on 22nd July, 
1957, 1n the following terms 


“Corrigendum —For ‘during the year’ ın line 12, paragraph 2, read ‘just prior to the begin- 
ning of the previous year under appeal’ " 


e 

The Tribunal committed the mistake of stating that the letter to Pernapalh- 
vasal was 1n the year of account but when its attention was drawn to the fact that 
the letter ıs dated January 1949, that the year of account was only Ist April, 1949 
to 31st March, 1950, ıt unhesitatingly corrected the mistake but left the infeiertce 
to remain as it was But apparently the Tribunal did not feel that the mistake 
originally committed 1n 1ts previous order treating the letters a$ having been written 
during the previous year was 1n any way responsible for the conclusion reached by 
it 


The materials on record only establish that the assessee 1s a co-sharer of a house 
and the absolute owner of another house at Koothanallur, that the house of which 
he ıs a co-owner was 1n the occupation of his mother, who was also a co-owner ; 
that in January, 1949 and February, 1951 outside the:previous year relevant to the 
present case, the assessee gave that house as his address when he stayed 1n the tax- 
able territory, that presumably he was living there on these dates and that the 
other house was 1n the occupation of one Fathima Bibi, who has not been proved 
to be his tenant. 


The only question now 1s whether these facts are sufficient to bring the assessee 
within the first part of section 4-A (a), (11). We have already set out the section The 
essential requirement 1s that the assessee “maimtains or has maintained for bum a 
dwelling place. A bare ownership or legal title ın respect of a dwelling place will 
not be sufficient compliance with the provision. The assessee who ıs the owner 
may not be 1n possession, and if he ıs not in possession he cannot be said to be 
maintaining it as a dwelling place. Indeed this was not the contention of the learned 
counsel for the Department The mere right to be 1n possession will not do to satisfy 
the section There may not be any impediment to the assessee occupying ıt and 
using it as a dwelling place. But this does not mean that the place 1s maintained 
by the assessee or being maintained for him by others as a dwelling place The word 
*“maintain’ is given the following meaning ın the Concise Oxford Dictionary : 
*To carry on, keep up, (condition, possession) cause person,etc , to continue rn (condi- 
tion, possession of thing, etc.) The expression connotes a system, or course of con- 
duct on the part of the assessee, by which he either keeps up a dwelling place at his 
expense, or has a dwelling place kept up by others. Neither the de jure, nor the 
de facto possession of the dwelling would by itself constitute a setting apart and 
keeping ready of a dwelling place to be used as a residence or home. To fall within 
the section, the assessee must be in a position to answer the question .— ** Have 
you any residence ın the taxable territory °? inevitably in the affirmative.: If his 
answer is that he 1s a full owner or part owner of a dwelling, wherein he can take up 
residence if he so hkes he cannot be said to be having a residence ın praesenti, but 
only having a place which can be made into a residence We note that the word used 
1s ‘dwelling place’ which means a house used as residence, and that 1t might be con- 
tended that what 1s required ıs a residential place, and not the establishment of resi- 
dence. But thus would not be a proper construction of the statute as the word 
“maintained ’ 1s practically disregarded To “ maintain” a dwelling place 1s diffe- 
rent from “ having" a dwelling place. The concept of a residence or home ready 
in hand is implicit ın the section. What 1s referred to as dwelling 1s not physical 

structure, or a brick and mortar construction but the organisation of a household. 
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The proper construction of section 4-A (a) (u) has come up for consideration in 
this Court in Zackariah Sahib v. | Commissioner of — Income-tax?. The 
assessee was a Mohamedan merchant carrying on business in Ceylon and 
usually resided in Ceylon His parents lived in India 1n a house owned by his 
mother His wife also lived ın India sometimes with his parents and sometimes 
‘with her parents. The assessee was remitting monies now and then to his parents for 
their maintenance He visited British India during the year of account and stayed 
ın the mother’s house with his parents. A Bench of this Court, Satyanarayana Rao 
and Viswanatha Sastn, JJ, held that the assessee did not maintain a dwelling place 
in British India, and that his mother’s house was maintained for the parents of the 
assassee and not for him At page 372 Viswanatha Sastri, J, observed thus : 


** The expression ‘ maintains a dwelling place ’ connotes the idea that the assessee owns or has 
taken on rent or on a mortgage with possession a dwelling house which he can legally and as of 
aught occupy, if he 1s so minded during his visit to British India The further question 1s 
whether 1t can be said that the assessee * has maintained for him a dwelling place in Sathankulam °. 
In our opm:on, the expression ‘has maimtamed for him’ would certainly cover a case where the 
-assessee has a right to eccupy or live m a dwelling place during his stay in British India though the 
expenses of maintaining the dwelling place are not met by him in whole or m part A member of 
an Undivided Hindu family or of a Malabar Tarwad or of an Aliyasanthana family has a right to 

live 1n the family house when he goes there, though the house ıs maintained by the manager of 
the family and not by the assessee from his own funds In such cases ıt can be said that the assessee 
has a dwelling place maintained for him by the manager of the family, for he has a right to occupy 
the house during his visits to British India.” 


On the facts of that case the conclusion that the assessee did not maintam or 
had not maintained for him a dwelling place mm India 1s quite correct, 1f we may say 
so with respect But the observation of the learned Judge that a kartha of a Hindu 
undivided family or the karnavan of a Malabar tarwad or the  ejaman of an 
Aliyasanthana family can be said to be maimntaming a dwelling place for and on 
behalf of each and every member of the corporate body appears to us to be very 
wide. We must point out that this observation of the learned Judge was really 
in the nature of obiter as the family in that case was governed by the Muslim law 
It 1s one thing to say that a junior member of a coparcenary or a tarwad or an 
Aliyasanthana family has a nght to reside ın the family residential abode kept by 
the head of the family and run by him from and out of the family funds but a different 
thing to say that any portion of that abode ıs maintained by him for all or each of 
the other members of the family. 


In Commissioner of Income-tax v. Fulabhat Khodabhai Patel?, the proper meaning 
of the section came to be considered by a Division Bench of the Bombay High Court, 
consisting of Chagla, CJ, and Tendolkar, J The assessee therein was a resident 
an East Africa. The assessee’s father had four sons including the assessee. The 
father and the three brothers of the assessee were residents in Kaira ın the Bombay 
Presidency The father had four houses and in 1942 he made a gift of these four 
houses, one to each of his four sons. As the father had no house to live 1n, and the 
assessee was 1n East Africa, the father lived in the house gifted to the assessee. 
On 17th April, 1946 the assessee’s wife came to India with her children and resided 
1n the assessee’s house with her father-in-law upto 14th February, 1947 ‘The assessee 
himself came to India on 3rd September, 1946 and stayed in this house for about 
4 months. The Income-tax Authorities held on these facts that for the assessment 
year 947-48 the assessee maintained or had maintained for him a dwelling place 
in India for more than 182 days and was therefore a resident The Appellate Tri- 
bunal however took the view that the assessee was not a resident. On a reference 
to the High Court, the view, of the Tribunal was affirmed At page 776, Chagla, 
C.J. observed thus 


* When we look at the language used by the Legislature, ıt 1s clear that what ıs sought to be 
emphasized 1s that there must be not only a residence or a house for the assessee ın taxable territories, 
but there must bea home A dwelling place connotes a sense of permanency, a sense of attachment, 
a sense of surroundings, which would permit a person to say that this house is his home ” 
ae ae ee ee eee eee Se ee ctc 
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In Commissioner of Income-tax v. Janab A. P. Mohammad Noohu}, this Court 
followed the decision of the Bombay High Court cited above. In that case the 
assessee was a resident of Ceylon. After the death of his father, he became a 
co-heir along with others of a dwelling house in the taxable territories. But the house 
was actually occupied by the assessee’s brother and one of his sisters who were also 
co-heirs His wife and children lived with his father-in-law 1n the house which the 
latter maintained for himself During his temporary visits to the taxable territories 
he stayed 1n either house as a guest. The question was whether the assessee was a 
resident within the meaning of section 4-A (a) (u). It was held that he was not. 
At page 90 Rajagopalan, O C.J., observed thus - 

" We do not understand the passage in Zackariah’s case? taken in its conteXt,®as it 

should be, to Jay down as a proposition of law that mere ownership of a fractional share 1n a house 
with nothing more 1s enough to constitute 1t a dwelling house of such an owner within the meaning 
of section 4-A (a) (n), and 1t must be remembered that there 1s a further statutory requirement ; not 
only must it be a dwelling house, but ıt must also be maintained, | either by the assessee himself or 
by some one else for his benefit." 
One of us was a party to this judgment. We do not understand that the Divi- 
sion Bench in that case meant to lay down the proposition that 1f a third party keeps 
and reserves a place for the residence of the assessee without his knowledge or con- 
currence that would suffice to bring the assessee within the scope of the section. We 
understand the decision as meaning that the residence may be maintained either by 
the assessee himself at his expense or he might have a residence so maintained by 
others for himself at his or even at their expense. In the light of the principles laid 
down by the decision of the Bombay High Court in Commissioner of Income-tax v. 
Fulabhai Khodabhai Patel®, which has been followed in Commissioner of 
Income-tax v. Janab A. P. Mohammad Noohu!, we have no hesitation in holding 
that in the present case the assessee neither maintained nor had maintamed for him 
a dwelling place in the taxable territory 1n the previous year relevant to the assess- 
ment year 1950-51. 

In the view that we have taken it is really unnecessary to decide the questio 
whether the assessee was in the taxable territory during the year. It ıs alleged 
by the Department that the assessee was 1n the taxable territory because on 19th 
December, 1949 he was atthe Dum Dum Air Port, Calcutta for 1 hour and 50 minutes 
on his outward flight from Saigon to Paris. It has also been alleged that on his way 
back from Paris to Saigon he touched the same Air Port in January, 1950. It is on 
this material the Department wants to make out that the second limb of section 4-A (a). 
(it) is fully complied with. The learned Advocate-General appearing for the assessee 
contended that 1t 1s not any occasional or sporadic visit to the taxable territory which 
would attract that part of the section and that the word ‘is’ occurring therein should 
be construed as meaning ‘resides’, Mr Rama Rao Sahib, appearmg for the 
Department, however pointed out that the word ‘1s’ merely denotes the physical! 
presence and should not be construed as ‘resides’. He contrasted this provision 
with the language of section 4-A (a) (m), which specifically mentions that the assessee 
must have been 1n the taxable teiritory for any tıme ın the year otherwise than on 
a casual or occasional visit. 


We must observe that there 1s much to be said in favour of either view. But ever 
accepting the argument urged by the learned Counsel for the Department, we are 
by no means sure that the assessee's halt at Dum Dum Air Port can even be said to 
be an occasional or casual visit We can only say that the assessee passed through 
the taxable territory both when he flew to Paris and when he flew back to Saigon. 
We would be very reluctant to adopt the construction of the word ‘1s’ in section 
4-A (a) (u) as meaning passage through the country. Strange and startling results 
may follow such a construction. Passengers 1n an aircraft flying low over the taxable 
territories and on board a ship lymg at anchor 1n a harbour ın such territories. can 
also be said to be in the territories during the flight or the period of anchorage. The 
section does not require that the individual should occupy the dwelling. The 
ee ee ee DM QI cl M 
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dwelling may be in one place and the individual might have been in another place 
in the taxable territories. While both the conditions prescribed by the section must 
be present, the word ‘is’ ın the second part of the section does not necessafily refer 
to the place of dwelling mentioned 1n the first part. But granting so much, it 1s very 
difficult to hold that the second part of the section contemplates only a bare physical 
presence of the individual. In our opmion a more reasonable interpretation would 
be that the mdividual must have maintained or had maintained for him a residence 
in the taxable territories for 182 days or more and must have resided in the territories 
at any time in the year of account, however short the duration of the residence might 
have been. A common thread of animus of residence ın the taxable territories holds 
both ¢he parts of the section together. An expectation to reside 1s Implicit ın the 
act of mamtenance of dwelling and it ıs logical to assume that the statute requires. 
factual residence as well. The section lays down the test as to who 1s * a resident.’ 
To,read the section as requiring. a dwelling and a physical presence is to view 1t as. 
a skeleton missing its object and purpose. It is however unnecessary for us to 
express our concluded opinion in the matter 


The reference 1s answered in favour of the assessee who will get his costs from 
the Department. Counsel’s fee Rs. 250. 


V B. Reference answered m favour of assessee. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MhR. Justice JAGADISAN AND MR. JUSTICE SRINIVASAN 


Madura Mills Company, Limited .  Appellant* 
v 
The State of Madras represcnted by the Deputy Commercial 
Tax Officer, Madurai . Respondent 


Madras General Sales Tax Act (IX of 1939), section 12 (4) (b) —Powers of revision under—Scope and effect — 
Assessment by Deputy Commercial Tax Officer—Appeal to Commercial Tax Officer—Rewised assessment in pursu- 
ance of the order of Commercial Tax Officer —Reviswn petiton by the assessee to the Deputy Commissioner —Dissmissal 
—Board of Revenue exercising powers of revision with reference to the assessment of the Deputy Commercial Tax 
Officer —Perwd of lumetation—Prinerple of merger —Applicability 


The general principle that an order of an inferior Tribunal appealed agamst and confirmed by a 
superior Tribunal gets merged ın the final order on appeal cannot any longer be doubted ın view of the 
categoric pronouncement of the Supreme Court in Commusstoner of Income-tax Bombay v Messrs Amritlal 
Bhogilal & Co, (1958) SC J 1007 (1958) 2 An WR. (SC) 174 (1958) 2 M LJ (SC) 174 (1959) 
S C.R. 713 But the rule is not of universal application and it cannot be said that where there are 
two orders, one by an inferior Tribunal and the other by a superior Tribunal passed on appeal or revi- 
sion there 1s a fusion or a merger of the two orders :rrespective of the subject matter of the appellate 
or revisional order and the power of appeal and revision, which are, of course, creatures of statute 


The language of section 12 of the Madras General Sales Tax Act, 1939, ıs such that there is hardly- 
any scope for invoking the principle of merger of the order of the assessing authority in the order of the 
revising authority 


The exercise of a revisional power can be with reference to portions of orders of assessment and 
where portions of the order alone are before the revising authority, the dismissal of the revision peti- 
tion does got tantamount to aconfirmation by the revising authority of the other portions of the orders 
of assessment which were not before that authority The calling for the entire records of assessment 
by the revising authority ıs only for the purpose of satisfying itself as to the legality etc , of the proceed- 
ing and that cannot indicate that the whole assessment proceeding 1s the subject-matter of revision 
The subject-matter 1s 1n no way affected by the potential power of that authority to take action suo 
motu if it thought fit In the instant case, the starting point of Imitation under section 12(4) of the Act 
can only be the date of the revised assessment by the Deputy Commercial Tax Officer (28th November, 
1952) and therefore the Board of Revenue cannot call in question the legality etc , of the order of the 
Deputy Commercial Tax Officer after the lapse of four years after the date of communication of that 
order to the assessee. 


State of Madras v Indian Coffee Board, (1960) 3 M LJ 376: LL R (1960) Mad 245, referred to. 
: biais 


*TC No 162 of 1958. 13th September, 1961. 
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Appeal under section 12-C (1) of the Madras General Sales Tax Act, 1939, 
praying the High Court to revise the order of the Board of Revenue, Madras, dated 
25th August, 1958, and made in Board Proceeding Mis No 171/58, Civil Revision 
Petition No 341/52-53, dated 21st August, 1954, on the file of the Deputy Gommis- 
sioner of Commercial Taxes (Madurai Division) 


K V Venkatasubramama Ayyar for King and Pariridge, for Appellant 
The Government Pleader (A Alagiriswamt) and G Ramanujam, for Respondent 
The Judgment of the Court was delivered by 


Fagadisan, 7 —The Board of Revenue, Madras, 1n exercise of 1ts powers of revi- 
sion under section 12 of the Madras General Sales Tax Act, acted suo motu and revised 
the assessment made by the Deputy Commercial Tax Officer, Madurai, on 28th 
November, 1962, in respect of the business turnover of the Madurai Mills Company 
Limited This Mills have preferred this appeal agamst the ordcr of the Board of 
Revenue, dated 25th August, 1958, challenging the decision against them on the 
ground, amongst others, that the Board exceeded 1ts Jurisdictfon m having exercised 
the powers of revision beyond the period of limitation fixed under the Act 


The facts necessary for the disposal of this appeal can be shortly stated The 
Madura Mills Company, Limited, are dealers ın yarn, purchasmg raw materials 
like cotton, staple-fibre, etc , manufacturing them into yarn and selling them In 
the assessment year 1950-51, they returned a total turnover of Rs. 15,27,61,883-8-4, 
before the Deputy Commercial Tax Officer, Madurai The Officer, after scrutiny 
of the account books produced by them, held that the net turnover was Rs 15,44,09, 
109-3-11 ‘The assessee aggrieved by this order preferred an appeal before the Gom- 
mercial Tax Officer, Madurai South They contended before the appellate autho- 
rity that a sum of Rs 1,44,294-14-4, was wrongly included by the first assessing autho- 
rity in the purchase value of cotton purchased by them for production of yarn, as 
that amount only represented commission paid by them to Comorm Investment 
Tradmg Company, Limited, for the purchase They further contended that another 
sum of Rs 81,546-0-1, which represented sale-proceeds realised by them by selling 
empty drums and other miscellaneous articles, were not realisations 1n the course of 
their business, as they never dealt with such articles The Commercial Tax Officer 
upheld their contention and excluded the sum of Rs 1,44,294-14-4, from the total 
turnover on the ground that the amount was commussion paid by the assessee for 
the purchase of cotton, but negatived their contention in regard to the sum of Rs 
81,346-o-1 The view of the Commercial Tax Officer was that the sale of the empty 
drums and miscellaneous articles was part of the business of the assessee The 
Deputy Commercial Tax Officer issued a revised assessment. ‘The assessce then 
preferred a revision petition before the Deputy Comnussioner of Commercial Taxes 
in which the only objection they raised was that they should not have been assessed 
to tax on amounts collected by them by way of tax amounting to Rs 6,57,971-4-9 
In other words, they contended that the Sales Tax Act did not permit mclusion of 
the tax amount collected by the assessee in their business turnover It must be 
noted that the assessce did not raise any objection against the order of assessment by 
the Deputy Commercial Tax Officer or the Commercial Tax Officer in regard to 
any other matter By order, dated 21st August, 1954, the Deputy Commussioner, 
the revising authority, dismissed the revision petition He held that tho assessee 

"was not entitled to raise the contention at that stage before him for the first time and 
that even otherwise, the Madras General Sales Tax (Definition of Turnover and 
Vahdation of Assessments) Act, 1954, permitted the mclusion of tax in the taxable 
turnover The Board of Revenue issued a notice to the assessec on 4th August, 
1958, stating that it proposed to 1evise the assessment of the Deputy Commercial 
Tax Officer, Madurai, by including m the net turnover the sum of Rs. 7,74,62,706-1-6 
as that amount was wrongly excluded by the assessing authority The assessee filed 
"Written objections to this proposed revision and also prayed for an opportunity to be 
heard through their Counsel before the Board passes final orders revising the assess- 
ment originally made In this objection, they raised the point that the revision 
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proceedings started suo motu by the Board were barred by hmitation as prescribed 
under section 12 of the Madras General Sales Tax Act, and they also submitted that 
there was no wrongful exclusion of the sum of Rs 7,74,62,706-1-6, by the Deputy 
Commercial Tax Officer ın assessing the net turnover. By order, dated 25th August, 
1958, the Board overruled both these contentions, and fixed the net turnover as 
Rs _ 17,15,948-15-2  Itisthe correctness of this decision of the Board which 1s now 
called m question by the assessee 


The appellant contends that the Board of Rcvenue anvoked rts revisional jurisdic” 
tion after the expiry of the period of limitation prescribed under section 12 of the 
Act Section 12 (4) (b) ıs the relevant provision prescribing the period of limitation 
and x is ın these terms 

** 12 (4) In relation to an order of assessment passed under this Act— 


e _ (5) the power ofthe Deputy Commissioner under clause (1) of sub-section (2) and that of the 

Board of Revenue under clause (1) of sub-section (3) shall be exercisable only within a period of four 
years from the date on which the order was communicated to the assessee.” 
The order of the Deputy Commercial Tax Officer making a revised assessment in 
pursuance of the order of the Commercial Tax Officer 1s dated 28th November, 
1952 Ifthe four-year period of limitation 15 computed taking this date 28th Novem- 
ber, 1952, as the starting point, the Board, quite obviously, acted beyond the time 
prescribed ın commencmg the revision proceedings suo mutu The order of the 
Deputy Commissioner of Commercial Taxes dismissing the revision petition filed by 
the assessee ıs dated 21st August, 1954 If this date can be taken to be the starting 
pomt of limitation prescribed under section 12 (4) (5), the proceedings of the Board 
areimtime Inthe opinion ofthe Board, time has to be computed from 26th August, 
1954, for the following reasons — 

** The orders passed by the Deputy Commercial Tax Officer will be final only when appeals and 
revisions under sections 11 and 12 of the Act are not preferred The Mills preferred a revision against 
the Commercial Tax Officer's orders and those orders are the final ones subject to the provisions of sec- 
tion 12( 3) of the Act The period of limitation for exercising suo motu powers by the Board, has, there- 
fore, to be counted from 26th August, 1954, the date on which the Deputy Commussioner’s order was 
communicated ?? 

The plain woids of section 12 (4) (b) of the Act, indicate that the period of four 
years from the date on which the assessee was communicated with the order has 
reference only to the order which is called m question and which 1s the subject-matter 
of revision It is equally plam that in this case the subject-matter of the revision 
proceedings before the Board was only the revised assessment of the Deputy Com- 
mercial Tax Officer, Madurai, dated 28th November, 1952. ‘There should, there- 
fore, be no difficulty ın holding that the Board exercised its powers of revision 
beyond the period of limitation fixed under the Act ‘This 15, in short, the argument 
of Mr K V. Venkatasubramania Ayyar, learned counsel for the appellant But 
the contention urged by the learned Government Pleader 1s that, having regard to 
the scope of the powers of revision conferred by the Act on the revising authority the 
order of the Deputy Commercial Tax Officer, dated 28th November, 1952, became 
merged with the order of the Deputy Commissioner, dated 21st August, 1954, and 
that, therefore, the period of Imitation can only begin to run from the date on which 
the order ofthe Deputy Commissioner was served upon the assessee. 


The appellate and the revisional powers are found in sections 11 and 12 of the 
Act ‘Lhe assessee has a right of appeal to object to an assessment made on him to 
the prescribed appellate authority But the department has no right of appeal 
to challenge the correctness of an order of assessment which may be prejudicial to 
the mterests ofthe revenue In cases in which the department feels aggrieved by an 
order of assessment, 1t may use the instrument of revisional power with which the 
Commercial Tax Officer, the Deputy Commussioner and the Board of Revenue are 
clothed under section 12 of the Act Each one of these authorities may call for and 
examune the record of any order passed or proceeding recorded under the provisions 
ofthe Act by any office subordinate toit I=fafter scrutiny ofthe records, the revising 
authority 1s not satisfied with the legality, or propriety of the order of the subordinate, 
or the regularity of the proceeding before the subordmate, it may pass such order 
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with respect thereto, as ıt thinks fit, after givitig due opportunity to the assessee to 

show cause why ah order adverse to him cannot be passed. The exéréise of this 
power of revision can be done by the respective authorities on their own initiation 

acting suo motu Upon the assessee also has been conferred a right of revision before 

this hierarchy of authorities, namely, thé Commercial Tax Officer, the Deputy 

Commissioner and the Board of Revenue The Commercial Tax Officer can be 

moved by way of revision by the assessee in cases m which an appeal does riot lie to 

him The Deputy Commissioner can exercise revisional power at the instance of 
the assessee provided no appeal has been preferred by him to the Appellate Tribunal 

under section 19-A. The Board of Revenue can also exercise revisiona] jurisdiction. 

when moved by the assessee, but that can be done only when no appeal has*been 

preferred to the appellate Tribunal. The schemé of the Act is that the assessee has 

a right of appeal against an order of assessment to the prescribed appellate authority 
and a further right of appeal to the appellate Tribunal from any decision of éhe 

Commercial Tax Officer functionmg as appellate authority or revising authority and 

from the decision of the Deputy Comniissioner exercising revisional power suo motu 

under section 12 of the Act. From any order relating to an assessment passed by 

the Board of Revenue suo motu, thé assessee has a right of appeal to this Court under 

séction 12-C of the Act. The Act does not provide for any right of appeal in favour- 
of the departmént The grievance of the department, 1f any, can be remedied only: 
by the exercise of suó motu powers of revision by any of the hierarchy of authorities 

mentioned under séction 12 of the Act. 


It is necessary to focus attention on the exact terms of section 12 of the Act to 
ascertain its true purport and scope Section 12 (1) deals with the powers of the 
Commercial Tax Officer, section 12 (2) with the powers of the Deputy Ciommis- 
sioner and section r2 (3) with the powers of the Board of Revenue. Each sub- 
Section coritains two clauses, the one permitting exercisé of power suó mófu and 
the othér enabling the exercise of power on application by the assessée. There 
are some limitations imposed on the power when it 1s invoked by the assessee; but the 
suo motu power is unrestricted and unqualified, subject of course to the period of 
limitation fixed under section 12 (4) of the Act. The content of the revisional 
power 1s, however, the same, whether the authority acts suo motu or on invitation 
by the assessee In effect, the power of revision extends only to a limited area, 
unlike the power of appeal, namely, to coriect any illegality or impropricty of the 
impugned order or the irregularity of the impugned proceeding. The suo motu exercise 
of power and the exercise of power on application by the assessee are not mutually 
exclusive in the sense that one bars the other. In the very nature of the scheme of 
the Act, the compass of the subject-matter of revision cannot be the same under 
both categories of revision The assessee seeking the aid of revision will naturally 
call 1n question only points decided against him by the Officer subordinate to the 
revising authority In such a proceeding, the revising authority can either give 
relief or not to the assessee on the questions raised by him The fact that the record” 
of any order passed or proceeding 1s before the revising authority will not clothe 
the authority with jurisdiction to pass an order placing the assessee in a positiom 
more unfavourable than what he occupied at the time when he preferred the revi- 
sion petition. It may be that the revising authority can, 1n the course of that very 
proceeding and during the pendency of that proceeding, exercise his suo motu power 
of revision and pass any order that may be appropriate or proper, after giving due 
notice to the assessee. In the same way, in the course of proceedings started suo 
motu by the revising authority, the assessee cannot ask for relief except on proper 
application made by him to that authority but can only show cause against the 
proposal to enhance the assessment The provisions of the Act, therefore, make a: 
clear demarcation regarding the scope and ambit of the revisional powers exercisable 
suo motu by the authorities and on application by the assessee. ‘The subject-matter 
of a revision proceeding started suo motu 1s always the question of enhancement of 
assessment, while the subject-matter ın a revision moved by thé assessee is always 
the question whether he is entitled to any relief by way of reducing the assessment.. 
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Even where both sets of revision proceedings are conducted together in a common 
enquiry or successively, the subject-matter remains quite distinct and separate. 


The learned Government Pleader relied upon the decision of this Court in 
State of Madras v Indian Coffee Board’, and contended that an order of assessment 
under the Sales Tax Act is single and indiyisible and the revising authority under 
section 12 whether it acts suo motu or at the instance of assessee can only be deemed 
-to have dealt with the assessment order as such and that there is no warrant to 
split up and dissect the order into two portions favourble and unfavourable to the 
assessee. In that case the Deputy Gommissioner exercised his powers of revision 
after the assessee had exhasusted his challenge to the order of assessment by preferr- 
ing afi appeal to the Tribunal and by preferring a revision to this Court The 
question raised was whether the Deputy Commissioner was competent to exercise 
the revisional power at a stage when the orders of his subordinate were affirmed by 
the Appellate Tribunal and by this Court The Court held that where an assess- 
ment has been the subject-matter of a final order of this Court under section 12-B 
of the Act, the Deputy Commissioner had no jurisdiction to revise under section 12. 
At page 250, Ramachandra Ayyar, J , as he then was, observed as follows — 

** We haye already pointed out that an order of assessment should be viewed as smgle and indivisi- 
ble In appeal filed to the appellate Tribunal under section 12-A, although the Tribunal is not entitled 
-to increase the assessment, there 1s nothing to preclude the Tribunal from considering the propriety of 
the order appealed against that of the Commercial Tax Officer, in so far as ıt was against the State, 
provided the final order has not the effect of enhancing the tax liabihty, The appeal would, however 
be against the order of assessment as a whole, m which the whole assessment turnover could be consi- 
dered, though interference could be only m favour of the assessee, e g , where the Commercial Tax 
Officer disallows the turnover on a wrong view, but equally wrongly included a turnover, an appeal can 
«only be m regard to the order agamst the assessee It would , however, be open to the Tribunal to 
retam or alter the assessment without increasing it by taking a correct view of the whole matter and 
‘by deleting the latter turnover and including the former ın the assessable turnover ” 

It must be noted that the learned Judges dealt with the powers of the Appellate 
“Tribunal dealing with an appeal by the assessee ‘The powers of the revising autho- 
rity under section 12, are, of course, not as comprehensive and wide as the appellate 
powers of the Tribunal and indeed the language of section 12 defines unmistakably 
the extent of the revisional power The limit of the revisional Jurisdiction is pegged 
down by the words, legality, propriety or regulanty It 1s true that an argument was 
advanced before the learned Judges in State of Madras v. Indian Coffee Board!, on 
behalf of the Government that there could be no question of any merger of the order 
of the Commercial Tax Officer in 1ts entirety in the judgment either of the appel- 
late Tribunal or that of the High Court The decision in the case, however, was 
rested not on the ground that the order of the appellate Tribunal] extinguished the 
order of the Commercial Tax Officer or that the order of the Commercial Tax Officer 
became merged with the order of the appellate Tribunal At page 251, the learned 
Judge observed thus 

** The Appellate Tribunal held that the order of the Commercial Tax Officer was merged in the 

«order of the Appellate Tribunal Independent of any theory of merger of the order of the subordi- 
nate authority in the order of the appellate authority, we are of the view that the provisions of the Act 
do not warrant the existence of any power m the Deputy Commissioner to interfere under section 12 of 
the Act with an order of the Commercial Tax Officer passed under section 11 when such an order 
has itself been superseded by the order of the Appellate Tribunal ” 
We are unable to hold that the decision in State of Madras v Indian Coffee Board}, 
has laid down the principle that the order of the last revising authority under section 
12 passed at the instance of an assessee seeking 1ts aid must be deemed to be the only 
effective and surviving order of assessment superseding and annihilating the orders 
of assessment by the subordinate officers 


The learned Government Pleader submitted that wherever a hierarchy of 
authorities is constituted and powers of appeal and revision are conferred by statutes 
from one authority to another the order of the inferior authority is always submer2ed 
in the order of the superior authority, whether that order is one of affirmance or 
reversal of the order of the infe11or authority Ifa superior authority reverses or 
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modifies the order of the inferior authority, of course, there can be only one order 
and that is the order of the superior authority as ex concessi the order of the inferior 
authority has ceased to exist In cases where the superior authority confirms the 
order of the subordinate authority, two views are possible It can be said that the 
very act of confirmation by the superior authority of a particular order 1s to render 
the order itself as having been passed by that authority — With. equal force ıt cam 
be urged that the affirmation by the superior authority merely kept the original 
order in tact leaving it untouched 


In Collector of Customs v Rahman, this Court had to consider the question whe- 
ther a writ under Article 226 of the Constitution can issue to the Collector of Cuse 
toms, Madras, when his order was affirmed by the Central Board of Revenue at 
New Delhi The Collector of Customs, Madras, was an authority within the terri- 
torial limits of the writ jurisdiction of this Court but the Central Board of Revenue, 
New Delhi, was outside such jurisdiction In dealing with this contention, °the 
learned Judges observed at page 656 


** We agree with the learned Advocate-General’s contention that the general rule 15 that when an 
order of an inferior Tribunal 1s carried up in appeal or revision to a superior Tribunal and the superior 
‘Tribunal passes an order confirming, modifying or reversing the order of the inferier Tribunal and a 
writ cannot issue from this Court to the superior Tribunal because it 1s not situate within the territorial 
jurisdiction of this Court, 1n such a case no writ can equally issue against an inferior Tribunal though 
situate within the jurisdiction of this Court ” N 
It may be that this principle can be founded on the doctrine that an order of an 
inferior Tribunal gets merged into the order of the superior Tribunal once the 
superior Tribunal passesitsorder It is possible to view this decisicn as being. one 
upholding the principle that the Court cannot do indirectly what it cannot do 
directly. 


In Commissioner of Income-tax, Bombay v Messrs Amnilal Bhogilal & Co.*, while 
considering the jurisdiction of the Commissioner to exercise his powers of revision 
under section 33-B of the Indian Income-tax Act, Gajendragadkar, J , observed 
thus at page 720. - 

** There can be no doubt that, 1f an appeal ıs provided against an order passed by a Tribunal, the 

decision of the appellate authority 1s the operative decision in law If the appellate authority modi- 
fies or reverses the decision of the-Tribunal, ıt ıs obvious that ıt 1s the appellate decision that 1s effective 
and can be enforced In law the position would be just the same even 1f the appellate decision merely 
confirms the decision of the "Tribunal As a result of the confirmation or affirmance of the decision of 
the Tribunal by the appellate authority the original decision merges in the appellate decision and it is 
the appellate decision alone which subsists and is operative and capable of enforcement ? 
The general principle that an order of an inferior Tribunal appealed against and 
confirmed by a superior Tribunal gets merged 1n the final order on appeal cannot 
auy longer be doubted in view of the categoric pronouncement of the Supreme Court. 
But the rule 1s not of universal application and xt canuot be said that wherever there 
are two orders, one by an inferior Tribunal and the other by a superior Tribunal 
passed on appeal or revision, there 1s a fusion or a merger of the two orders 111es4 
pective of the subject-matter of the appellate or revisional order, and the power of 
appeal and revision, which are, of course, creatures of statute. 


It seems to us that the language of section 12 of the Act 1s such that there is 
hardly any scope for mvoking the principle of merger of the order of the assessing 
authority ın the order of the revising authority Let us take a hypothetical case as 
touchstone to test the soundness of the theory of merger, resulting from an order in 
revision The revising authority may act suo motu and after due notice to the assessce 
render a decision against the assessee by enhancing the assessment If after such 
an order 1s passed, the assessce discovers that the subordinate assessing authority had 
wrongly and illegalJy included 1tems of turnover 1n the tota! turnover assessed, and 
if he is within time to invoke the revisional powers of the authority, can he invoke the 
jurisdiction of the authority and seek relef to have the wrongly included items 
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excluded? In the revisional proceeding dealt with suo motu by the authority, this 
question could not have been dealt with at all for the simple reason that 1t was not 
in the interest of Revenue to do so and the assessee was incompetent to claim such. 
relief in that proceeding The answer to this question must obviously be in favour 
of the assessee But ifthe theory of merger comes into play the assessee's right of 
revision can well be defeated by his being told that the order in 1evision passed by 
the auhority ın the exercise of its suo motu powers merged ın the order of the assess- 
ing authority and that there was no longer any order of the assessing authority 
subsisting and that the authority cannot revise its own order. Any such conclusion 
against the assessee's 11ght of revision will be startling and be manifestly against 
the jain terms of the section 


The scope of the revisional power is only to correct illegahty or 1mpropriety of 
the order of the subordinate officer and to correct the irregularity of the proceedings 
of Such officer and that implies that portions of orders of assessment can be modified 
or cancelled Such modification or cancellation may lead to consequential orders 
of assessment being passed Assessments vitiated by some error of law or ım- 
propriety do not become altogether bad or void The exercise of a revisional power 
can be with refercnce to portions of orders of assessment and where portions of the 
order alone are before the revising authority, the dismissal of the revision petition 
does not tantamount to a confirmation by the revising authority of other portions 
of the orders of assessment which were not before that authority The calling for 
the entire records of assessment by the revising authority is only for the purpose 
of satisfying itself as to the legality, propriety of the order or regularity of the pro- 
ceeding and that cannot indicate that the whole assessment proceeding 1s the subject- 
matter of the revision To take such a view would be to misapprehend the scope 
of the revisional power granted to the authority which falls into two categories,. 
the one to be exe1cised suo motu, and the other to be exercised on application by the 
assessee The subject-matter of the decision of the revising authority moved by 
an assessee is in no way affected by the potential power of that authority to take 
action suo motu if it thought fit The existence of such a dormant power cannot 
opeiate to bring about an cnlargement of the scope of the actual decision in the 
matter ‘This ıs very clear because when the power ıs exercised suo motu and the 
scope of the exercise of that power is only to find out whether there should be an 
enhanced assessment or not, there cannot be a potential power ın that authority to 
give relief to the assessee by way of a reduction of enhancement unless and until 
the assessee moved in the matter. 


In our judgment, merger of the order of an inferior Tribunal into the order of a 
superior Tribunal really means an effective displacement of the original order and 
the substitution in its place of the appellate order, and so long as that position 
cannot be envisaged or postulated, the doctrine has no application 


Section 12 (4) (b) prescribes the starting point of the period of limitation from 
the date on which the mmpugned ordei was communicated to the assessec The 
Board of Revenue was dissatisfied with the legality and propriety of the order of 
the Deputy Commercial Tax Officer, dated 28th November, 1952 If the order 
ofthe Deputy Commercial Tax Officer became merged with the order ofthe Deputy 
Commissioner, the only order which the Board can seek to 1evise 1s the order of the 
Deputy Commissioner Plainly, the Board was not dissatisficd with the legality 
or propricty of the oider of the Deputy Commissioner The Boaid cannot call 
in question the Icgality or propricty of the order of the Deputy Commercial Tax 
Officer after the four ycais period had elapsed, after the date of communication 
of that order to the assessee In these circumstances, to icly upon the date of 
the ordei of the Deputy Commissioner as the date of the ordei to give 
Jurisdiction to the Board to exercise its revisional functions ın respect of the order 
of the Deputy Commeicial Tax Officer will amount to circumvention of the provi- 
sions of the statute The view of the Board that the order of the Deputy Com- 
missioner 1s the final order of all the assessment orders which have become merged 
therein and that, therefore, the four-year period should be computed from the date of 
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communication of that order reveals that itis trying to ride a horse in Opposite 
directions at the same time. If there is merger, the only order that can be revised 
is the order of the Deputy Comnussicner and the Board has not attempted to do that 
Jfthere is no merger, the starting point of limitation under section 12 (4) of the Act 
can only be the date of the revised assessment by the Deputy Commercial Tax 
Officer, namely, 28th November, 1952 ; in which case, the bar of limitation opera- 
tes In our judgment, the proceedings before the Board of Revenue were beyond 
the period of limitation and were, therefore, wholly incompetent 


Any reference to Article 182 (2) of the Indian Limitation Act cannot be of 
assistance in solving the problem of limitaticn now before us Article 182 ef the 
Indian Limutation Act governs an application for the execution of a decree or order 
of any civil Court and clause (2) of the third column therein gives the date of the 
final decree or order of the appellate Court as the starting point for computing the 
period of limitation In construing the said provision, ıt has no doubt been h%ld 
that, even 1f the appeal ıs against part of the decrce, the date of the appellate decree 
will afford a fresh starting point of limitation This view Proceeds on the plain 
meaning of the words of Article 182, namely, that the period of limitation runs from 
the date of the decree or order of the appellate Court whenever there has been an 
appeal There are no words jn Article 182 (2) to suggest or to imply that the appeal 
must be an appeal against the whole decree and not against a part of the decree 
In Knshnama Chanar v. Mangammal*, a Full Bench of this Court held that under 
Article 179 of Schedule II to the Limitation Act, when a portion of a decree has been 
appealed against and a portion has not been appealed, the period of limitation for an 
application to execute the portion not appealed against runs from the date of the 
appellate decree. 


Benson, J , observed thus at page 94. 


‘All periods of limitation are more or less arbitrary, and it 1s of the highest importance that they 
should be laid down with clearness and certainty, and that subtle distinctions not warranted by the 
language of the legislature should not be introduced by the Courts.” 


Bhashyam Ayyangar, J, stated at page 96° 


'*If the appeal be against a portion of the decree only and the appeal be dismissed the decree will 
be one confirming as a whole the decree appealed against, including the portion not appealed against 
and the confirmation is not hmited to the portion appealed agamst If such appeal be allowed, 

: the deciee appealed against will not be reversed by the appellate decree but only varied or modified 
and confirmed as to the rest, z e , the portion not appealed against The portion appealed against and 
litigated in the Court of appeal is varied or confirmed according as the objection taken in the Court 
of appeal, to such part of the decree prevails or fails The rest of the decree 1s confirmed because no 
objection 1s raised thereto by the party concerned and it 1s not the function of a Court of appeal, as 
distmguished from a Court of Revision, to give relief to any party who has not applied to ıt in the form 
and within the tıme prescribed for appeal ” 


This decision has authoiitatively laid down that on a proper construction of the 
provisions of Article 182 (2), the date of the appellate decree has to be reckoned 
as the starting point of limitation though the subject-matter of the appeal did not 
really involve the entirety of the subject-matter of the original decree appealed 
against ‘The learned Judges were dealing with the provisions of the Indian Limi- 
tation Act, and the Civil Procedure Code, and were not conceined to ccnsider the 
questicn ın a general form, whether an appeal or revisicn takes within 1ts ambit 
anything more than what the agguicved peiscn sought redress for before the appellate 
or revising authority 


The appeal has to be allowed cn this ground alcne and it 1s really unnecessary 
for us to discuss the other matters in ccntroversy between the assessec and the 
depaitment We shall, however, briefly indicate our views 1n the matter for the sake 
of completeness 


The Board of Revcnue was of the opinion that the sum of Rs 7,74,62,706-1-6, 
- represented the value of cotton purchased by the assessce from outsidc the State and 
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that these purchases were concluded within the State of Madras having regard to 
the provisions of section 22 of the Madras General Sales Tax Act. There are no 
materials before us to decide whether these sales are really :nsıde sales liable to 
assessment under the Act The learned Government Pleader, however, conceded 
that the order of the Board cannot be supported on the reasoning contained.in the 
order and he relied upon the Sales Tax Continuance Order of 1950, issued by the 
President. It is in these terms. 


“ In exercise of the powers conferred by the Proviso to clause (2) of Article 286 of the Constitution 
of India, the President 1s pleased to make the following order, namely — 


e(1i) (1) This order may be called the Sales Tax Continuance Order, 1950. 
(n) It shall come into force at once. 


(2) Any tax on the sale or purchase of goods which was being lawfully levied by the Govern- 

mewt of any State immediately before the commencement of the Constitution of India, shall, until 
the 31st day of March, 1951, continue to be levied notwithstanding that the imposition ofsuch tax ıs 
contrary to the provisions of clause (2) of Article 286 of the said Constitution. 
The assessment year in question in the present case 1s the year 1950-51 The learned: 
counsel for the appellant uiged that there are various objections to the taxability of 
the purchase of cottcn and he submitted that the Board has not gone into the matter 
fully and properly and has not set out all the available evidence on record In view 
of the paucity of evidence 1n the case and the absence of materials before us to find 
out whether the purchase value 1s taxable or not, we would have rcmitted thc matter 
for a fresh disposal to the Board if we had takcn the vicw that the proceedings were 
not barred by limitation. The appeal is allowed and the order of the Board of 
Revenue is set side. The appellant will have the costs from the respondent. 


K L B. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—Mn. JUSTICE SRINIVASAN 
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Natarajan and another .. Appellants * 
y. e 
Karumana Gounder and others .. Respondents. 


Lumitation Act (IX of 1908), section 7—Scope and effect— Hindu joint fanuly—Father relinquishing his 
rights of management and next senormost adult member found to have become manager—Faulure of such person to set 
aside the elranation of family property by the father within three years of attaining majoruy—Effect on rights of junior 
members. 


The nght of the Hindu father or manager 1s not sacrosanct to the extent of hoding him capable of 
contmuing to be such even after it 1s found that he is either incompetent or incapable or that hen 
fact voluntarily relinquishes his responsibilities, Where it 1s found on the facts that the father 1s o 
longer the managing member and the next senior adult member was in fact m management the 
failure of such next senior adult member to set aside the alienation within three years of his attaining 
majority operats of as a bar against the other Junior members of the family. 


Abdul Bastth Saheb v Shanmughasundaram, (1956)1 MLJ 513, Jawaheer Singh v. Udayaprakas 
(1925) LLR. 48 Al. 152 LR 53 IA 36 50MLJ 344, (PC) and Doraiswam Serumadan y 
Nond:sam: Saluvan, (1912) ILL.R 38 Mad, 118. 25 MLJ 405 (FB) relied on. 


Varada v. Snrramulu, (1953) 1 ML gr, dissented from 


Appeal against the Decree of the Court of the Subordinate Judge of Erode in 
AS No’ 137 of 1958, preferred against the decree of the Court of the District Munsif 
of Erode in O S. No. 59 of 1956. 


M Srmwasan for R Gopalaswam Iyengar, for Appellants. 
M WNatesan, for grd Respondent 
The Court delivered the following 


Jupcment —The appellants are the plaintiffs The suit was filed in forma 
pauperis for partition after setting aside a sale deed executed on 14th June, 1943, by 


T7 


*S.A. No. 333 of 1960. 23rd August, 1962. 
: (ist Bhadra 1884, Saka). 


n 
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the father of the plaintiffs in favour of the third defendant in the suit and for past 
and future mesne profits. The plaint allegations were that the first defendant, the 
father, was leading an immoral life and that the third defendant, taking advantage 
of the father's rmmorality, obtained a sale deed from him — Besides being tainted 
by illegality and immorality, the sale was alleged to be devoid of consideration It 
was also claimed that the properties were sold for Rs. 2,900 while they were in fact 
worth much more than that amount. 


. First defendant is the father of the plaintiffs, and the second defendant is the 
elder brother of the plaintiffs. They remained ex parte in the suit. The third defen- 
dant purchaser contended that the sale was for proper and adequate considcration 
and that it was effected for the benefit of the family besides being for the discharge of 
an antecedent debt. It was uiged that the plaintiffs taking advantage of the rise in 
prices following the Lower Bhavani Project have filed this suit The principal 
contention of the third defendant was that the second defendant became the family 
manager and as he failed to take any steps for setting aside the sale deed, the suit is 
barred by limitation. i 


The leained District Munsif who tried the suit accepted the contentions of the 
third defendant, that the sale transaction was for valid purposes and was binding 
on the plaintiffs He further held that the second defendant, the elder brother of 
the plaintiffs, not having sued to sct aside the sale deed within the period provided by 
law, the suit by the younger brothers must fail even though it was brought within 
three years of the first plaintiff attaining majority. 


The plaintiffs appealed The learned Subordinate Judge of Erode disagreed 
with the view taken by the lower Court that the sale was for purposes binding upon 
the coparceners. He held that there was no justifiable necessity and the purpose of 
the sale being stated ın the sale deed to be for the purchase of other properties, in 
the absence of evidence to show there was need for the sale of the family properties 
and for the purchase of other properties, it could not be held to be for binding pur- 
poses. On the questicn of limitation, however, the learned Subordinate Judge 
agreed with the trial Court that since the second defendant was proved to have been 
the manager of the family during the relevant period and since he failed to take any 
steps to set aside the sale deed, the bar of limitation operated even against his brothers, 
the plaintiffs Accordingly, the appeal was dismissed. 


The plaintiffs have now filed this Second Appeal. Their principal contention 
is that the Courts below have erred in their appreciaticn of the correct lcgal position, 
It is urged that the second defendant, the eldest of the brothers, was not competent 
to givé a discharge on behalf of the plaintiffs and that he was not the manager of the 
family and could not be manager of the family so long as the first defendant, the 
father, who was entitled tunder the law to be the manager, was alive. The question 
that arises for consideration in this Second Appeal is accordingly whether the claim 
of the plaintiffs is barred for the reason that their elder brother, the seccnd defendant, 
failed to pursue the remedies open to him within three years of his attaining majority. 


It cannot be denied that the first defendant, the fathcr , was the manager of the 
family at the time he executed the sale deed. Itis unnecessary to examine the ques- 
tion whether the sale was supported by censideraticn and was for purposes binding 
upon the family. Though there is a deifference of opinion between the trial and the 
lower appellate Courts, this question was not canvassed during the hearing 
of the arguments in this Second Appeal and I may therefore take rt that the 
finding of the lower appellate Court on this point is supported by adequate material 
and is not challcnged. Even assuming therefore that the sale would not be for pur- 
poses binding upcn the junior members of the family the question arises whether 
wher the oldest of the sons, the second defendant, had failed to take any steps to have 
the sale set aside within three years of his attaining majority, his younger brothers 
would be barred. Section-7 of the Limitaticn Act provides that 


** Where one of several persons jointly entitled to mstitute a suit or make an application for the 
execution of a decree 1s under such disability and a discharge can be given without the concurrence of 
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such person, time will run against them all ; but where no such discharge can be given, time will not 
run as against any of them until one of them becomes capable of giving such discharge without the 
concurrence of the others or until the disability has ceased ” i 

The disability ccntemplated in section 7 is that referred to in section 6 of the Act. 
It is commen ground that at the time the sale decd was executed, all the three sons 
of the fist defendant, z e , the second defendant and the two plaintiffs were minors. 
It would no doubt have been open for any other person acting as the next friend of 
the minors to have instituted a suit for setting aside of the sale deed That no such 
step was taken would not affect the right of the minorscns It was also open to the 
eldest of the scns, the seccnd defcndant, to have impeached the sale deed when he 
ceas&d to be under the disability, that is, after he attained majority It is conceded 
that he did not do so. But it is contended on behalf of the appellants that so long as 
the father, the first defendant, was alive, hc alone is capable of functioning as the 
mgnager of the family and that it was not competent to the seccnd deft ndant to give 
a discharge within the meaning of section 7 of the Limitation Act It is urged, 
thercfore, that the right of suit 1s individual to each of the sons and that the failure of 
the eldest scn to move in the matter cannot destroy the right of the younger sons. 


At this stage I may refer to the oral evidence in this regard Even the first 
plaintiff stated in his evidence that the first and the seccnd plaintiffs are living with 
the seccnd defendant, that the father, the first defendant, has not becn taking care 
of the members of the family and that he has always bcen leading an immoral life. 
He swore that his father used to visit them cnly very infrequently and that ever since 
the death of his mother about ten years ago, the father had ceased to look after the 
family. He swore also that he does not cven know where the first defendant has 
been living A sister of the plaintiffs was married, but the father, the first defendant, 
did not choose to attend that marriage. According to first plaintiff, the expenses 
connected with the marriage were contributed by other relations. He concluded 
by saying that the second defendant alene was maintaining them P.W. 2 who was 
an attestor of the sale deed, swore that the marriage of a sister of the plaintiffs was 
ccnducted by the relations and that the father , the first defendant, took no interest 
in the matter. D W 3 stated that the plaintiffs were living with the second defendant, 
their elder brother, who was taking care of them On this evidence, principally on 
the evidence of the first plaintiff himself, the Courts below reached the conclusion 
that the first defendant was not looking after the family and had in fact completely 
disassociated himself with any act of management of the family. Both the trial and 
the lower appellate Courts accordingly held that the mantle of manager of the family 
fell on the shoulders of the second defendant and that he was thus competent to give 
a discharge as the seniormost adult member of the family, barring the father who 
had ceased to be the manager In so far as the conclusion that the father had practi- 
cally severed himself from the family is concerned, I am in full agreement with the 
conclusion reached by the Courts below. But, ncverthcless, it has to be examined 
whether that would serve to clothe the seccnd defendant, the eldest son, with the 
authority of a manager of the family M 


The mere circumstance that the father is alive is not sufficient to establish that 
notwithstanding the right which the Hindu Law ccnfers upcn him, he cannot cease 
to be the manager of the family or that a junior member of thc family cannot assume 
the right to manage. In Abdul Basith Saheb v Shanmughasundaram! this questicn came 
up for consideraticn. The learned Judges pointed out that the manager of a Hindu 
family occupies a position superior to that of other members in so far as he manages 
the family property or business or looks after the family interests cn behalf of the 
other membeis ‘Though this right of management comes to him by birth and is 
regulated by seniority, it is nevertheless terminable by resignation and relinquish- 
ment and is not indefeasible They observed at pages 517 and 518 - 

** The father's right to be the manager of the familv 1s the survival of the patria potestas and he 1s 


n all cases naturally, and in the case of minor sons necessarily, the manager of the Joint family property. 
But in the asbsence of the father, or if he resigns, the management of the family property devolyés upon 
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the eldest male member of the family provided he 1s not wanting ın the necessary capacity to manage 
it Where the seniormost member 1s physically mcompetent or has resigned his office, even the junior 
member can be chosen as such manager In other words, the position of a Kartha, which 1s acquired 
by birth and regulated by seniority, subject, of course, to his capacity to act, 1s termmable by resigna- 
tion or rehnquishment and is not mdefeasible ” 

The learned Judges referred to Mudit v. Ranglal!. In that case, a junior member of 
the family governed by the Mitakshara school alicnated immovable property belcng- 
ing to the family. The suit was instituted for recovery of possession of that property, 
it being alleged that it had been improperly and without authority alicnated. The 
questicn that was posed by the learned Judges was whether the junior member had 
the authority to bind the other members while he acted for the benefit of the family 
They observed that the junior member had been put forward as the managing mem- 
ber superseding other senior members of the family and that the senior members had 
in fact allowed him to deal with the family property as if the power of these elder 
members as Karthas was gone ‘The junior members were thus held to be accredited 
agents of the family, competent to alienate the property belonging to themselves and 
other members whenever the necessities of the family reqwired such alienation 
The touchstone of the authority of the junior members was held to be necessity and 
if they acted as prudent owners borrowing for the benefit of the family, the other 
members were bound by their acts The learned Judges also referred to the Hindu 
Law texts which sanctioned alienation by the Junior members 


In Darasan Singh v Parbu Singh? a Bench of the Allahabad High Court observed 
that the normal condition of a joint Hindu family was that the seniormost member 
of the family is the manager unless exceptional reasons are made out The learned 
Judges referred to Raghavachaiiar's Hindu Law wherein it is stated that where the 
seniormost member 1s physically incompetent or has resigned his office, then the 
junior member can be chosen as such manager. In Mahadev Shankar v Shanker 
Swami Rao? the Bombay High Court took a like view with regard to acts of manage- 
ment by a junior member. They observe : 

T$. eg and under the Hindu Law, if the manager ceases for some reason or other to 
act as such, it 1s open to the next senior member of the coparcenary to act as such manager and any 
transaction made by such manager would be binding on all the members of the family mcluding the 
person who was managing the property before As held by the Privy Council in Sheo Shankar Ram v 
Jaddo Kunwar*, the manager of a Hindu family so effectively represents all the members of the family 
that the whole family 1s bound m 

From the above ıt should be fairly clear that the right of the Hindu father or 
manager is not sacrosanct to the extent of holding him capable of continuing to be 
such even after it is found that he 1s either incompetent or incapable or that he in 
fact voluntarily relinquishes his responsibihties. In the present case, 1t has been 
established beyond doubt even on the admissions of the first plaintiff himself that the 
father disassociated himself from the family for more than ten years prior to suit and 
that he took no part in looking after the affairs of the family or the protection of the 
minor members of the family He did not even shoulder the responsibility of dis- 
charging one of his primary obligations as a father viz , the marriage of his daughter 
From these circumstances, the Courts below rightly held that the father was no 
longer the managing member and that the next senior adult member of the family, 
the second defendant, was in fact 1n management 


It has been contended on behalf of the appellants that the decision of the Privy 
Council m awakeer Singh v Udayaprakash® has authoritatively declared that potwith- 
standing that an elder scn attaining majority more than three years prior to the suit 
and took no steps to questicn the alienation effected by his father, the suit brought 
by the younger son within three years of his attaining majority to avoid the sale is not 
barred by limitation For the respondent, howcver, it is urged that this authority 
lays down no such absolute propositicn and that ıt went upon the circumstances of 
the case, it being ccnceded that the father was alive and was competent to manage 
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the properties, a circumstance which would disentitle the junior member to act as 
manager and render him capable of giving a dischaige. It 15 pointed out that the 
concession was made by the counsel for the appellants before their Lordships of the 
Privy Council that as the father was alive when the suxt was brought, the eldest son 
was not the managing member and that his failure to bring a suit did not render the 
suit by the younger son barred The Judicial Committee did not go into the question 
of limitation, merely expressing the opinicn that they agiced with the High Court. 
It ıs urged for the respondcnt that the authouity of this Court in Doraiswani Serumadan 
v Nondisam: Saluvan? has clearly laid down the principle ın so far as the mischicf of 
section 7 of the Limitation Act is cc nccrned that a suit brought by two brothers of an 
undivided Hindu family to set aside an alienaticn by their guardian more than 
three years after the elder attained majority is barred by limitation not only as regards 
the elder brother’s share but also in respect of the younger biothers, though the latter 
atgained majority within three years prior to the institution ofthe suit It has been 
held in mote than one decision that the authoiity of the Madras case has not been 
upset by the Privy Council decision referred to and that the Privy Council had no 
occasion to deal with the aspect of the case, dealt within the Madras decision. 
Indeed, 1n Bhakthavatsaludu v. Narasimha Rao? a Bench of this Court has pointed that 
the Privy Council in Jawaheer Singh v Udayaprakash? merely accepted the decision of 
the Allahabad High Court and did dot go mto the matter further, The case before 
the learned Judges was not one where the father and manager of the family was alive 
and in which the question arose whether the next senior adult mcmber of the family 
was competent to give a valid discharge. What had been laid down was that when 
the father was dead, the ordinary presumption of Hindu Law is that the clder member 
of the Hindu family acts as the manager, that 1f he is the managcr he could give a 
valid discharge without the concurrence of the other members of the family and that 
it is not necessary to prove affirmatively that the eldest member did 1n fact act as the 
manager. 


Whether the Madras decision referred was in conflict with the Privy Council 
decision was examined in addu Padh v. Chokkapu Boddu!. Jackson, J , observed: 

“ The Madras ruling proceeds apparently upon an irrefragable Ime of logic, and if the Judicial 

Committee detected a flaw 1n that line, ıt would have set it forth ın terms The fatherless Hindu son 
becomes manager ın law and presumably manager ın fact when he attains majority and as such he 1s 
within the mischief of section 7, Indian Limitation Act If the Judicial Committee held that he does not 
become the manager, or that as manager he cannot by himself dispute the alienation, 1t would un- 
doubtedly have so stated ın terms The short sentence concurring with the High Court obvicusly means 
no more than that what Mr Dube conceded was agreed to the suit was not barred by limitation, It 
is really more a question of fact than of law ” 
The learned Judges referred to Ganga Dayal v Mam Ram?, which had been relied 
upon by the High Court of Allahabad in the case in appeal, before the Privy Council 
and pointed out that upon the facts it was established that the füst plaintiff in that 
case had never acted as a manager and that he could not therefore ccme within. the 
scope of section 7 of the Limitation Act Even according to the facts in the Privy 
Council decision, the elde: son was never manager prior to the filing of the suit 

The matter was once again examined in the light of the numerous cases bearing 
upon the question by a Bench of this Court in AS No 243 of 1947. 

From the above decisions, it seems to be abundantly clear that where the father 
ceased to be the manager, the next Junior nember of the family becomes the de jure 
manager on his attaming majority. The normal presumption being that the senior- 
most member 1s the manager, it should generally speaking be unnecessary to establish 
that he undertook acts of management But if the father 1s alive the allegation being 
that he rclinquished his 1esponsibilitics as manager, factual management by the next 
senior member have to be proved Itis no doubt true that it can be proved by way 
of rebuttal that the next sentormost member was never ın factual management of the 
family. If he 1s both in law and in fact the manager of the family, he becomes a 
person competent to give a valid discharge under section 7 of the Limitation Act. 
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On behalf of the appellants again reliance has been placed upon the decision of 

a single Judge of this Court in Varada v  Srramulu*, a decision of Kiishnaswami 
Nayudu, J The headnote 1eads 

“If the eldest member or the managing member has not filed a suit to set aside the alienation within 
the period of limitation provided by the law , the nght of the other members of the coparcenary to 
challenge the alienations 1s not taken away, Each son has an independent right to question the aliena- 
tions The right to question the ahenactions arises 1n an individual member of the coparcenary not 
by virtue of his being the managing member but in his character as son and that individual right cannot 
be controlled by anything which the eldest or the managing member has done or has failed to do ” 
In the hght however of the forcgoing discussion, I am unable to accept and follow this 
decision In reaching this conclusion, the learned Judge appears to have gehed 
upon certain commentaries where some doubt was cast upon the principle that 1f the 
managing member who has a right toa represent coparcenary as a whole has failed 
to challenge the alinations, the other coparceners are also barred But, in the light 
of the several cases to which reference has been made earlier, if the representafive 
character of the managing member is such that he is competent to bind the junior 
members of the family by his actions, in so far as his lawful aets of management are 
conceined, that right might include any consequence of his failure to do any act. 
I prefer to follow the hine of cases where the contrary view has been expressed to that 
apparently decided by Kiishnaswami Nayudu, J. In fact, the learned Subordinate 
Judge has pointed out that the particular principle apparently laid down in that 
decision did not at all arise for consideration in that case and the observaticn was 
more in the nature of an cbiter, for the learned Judge himself has noticed that in 
the case before him that qucsticn did not arise. ; 


In view of the clear finding that the second defendant became the manager 
of the family on the first defendant relinquishing his rights and responsibilities of 
management, the failure of the second defendant to set aside the alienation within 
three years of his attaining majority operates as a bar against the plaintiffs, the 
younger members of the family as well The finding of both the trial and the lower 
appellate Court on this point is correct. The Second Appeal fails and is dismissed 
with costs. 


K.L B —————-- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mnm JUSTICE JAGADISAN AND Mr. JUSTICE SRINIVASAN. 


Karuppa Gounder and others . Appellants* 
v 
Palaniammal and others Respondents — 


Hindu Succession Act (XXX of 1956), section 6—Scope and effect-—Jomt family—Partitrion—Grft by father 
in favour of the daughter subsequent to marriage— Validity and effect—Quantum of Share of female hew— 
Insurance amount—If should be treated as joint family property as the premia were paid out of joint family funds 


Following the decision of the Supreme Court ın Kamala Dew v Bachulal Gupta, (1957) S CJ 321 
(1957) 1 ANWR (SC) 66 (1957) 13M L J (SC,) 66, 1t was held that the father is competent 
to make a gift ofa reasonable portion even of the immovable property of the family at or even 
subsequent to the marriage of his daughter Thus the validity of the gift cannot be questioned 
Though factually no partition may have taken place, the quantuia of the share of the female heir 
is effectively determined by section 6 of the Hindu Succession Act and no curtailment of that share 
1s permissible on foot of the existence of the Joint family or of the valid exercise of the power of the 
father to make a gift Thus the share of a coparcener’s widow claiming partition will have to be 
determmed without reference to the gift to the daughter . 


It is undeniable that a member of a coparcenary may with the moneys which he might receive from 
the coparcenary effect an insurance upon bis own hfe for the benefit of the members of his immediate 
family — His intention to do so and to keep the property as his separate property would be manifested 
if he makes a nomination in favour of his wife as in the instant case Therefore no general proposition 
can be advanced m the matter of the insurance policy of a member of a coparcenary and each case 
must be dealt with in accordance with the circumstances surrounding it Accordingly, the insurance 
amount must be regarded as the separate property of the assured and by virtue of the nomination, the 


fifth defendant (mother in law of first plaintiff, a coparcener’s widow) 1s not entitled to any portion 
of this amount 
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Appeal against the decree of the Court of the Subordinate Judge, Erode, in 
O S. No. 44 of 1958. 


D Ramaswam. Iyengar and S. Ramalingam, for Appellants. , 
M. Natesan and D. Ramamurthi, for Respondents. 
The Judgment of the Court was delivered by 


Srinivasan, J —Late Kalianna Gounder, who was murdered cn roth Septem- 
ber, 1956, was a member of a joint Hindu family, of which the other members were 
his father Karuppanna Gounder, the first defendant, and his brother, Chinnaswami, 
the sccond defendant The plaintiffs are the widow and the daughter of late Kalianna 
Gounder and they sued for partition of the joint family properties specified in Sche- 
dule A and for allotment of an one-third share therein In respect of the B Schedule 
properties, they claimed that this item belcnged exclusively to late Kalianna and 
his*brother, the seccnd defendant, so that they were entitled to a half share therein 
Recovery of certain movables set out in Schedule C was also prayed for Late 
Kalianna had insurcd his life for Rs 3,000 with the fourth defendant insurance 
Corporation The first plaintiff claimed to be the nomince under the policy of 
insurance and sought to recover the entirety of this amount. , 


Defendants 1 and 2 contendcd that the first plaintiff was responsible for getting 
Kalianna murdered so that she is disqualified from succeeding to Kalianna. In 
respect of the B Schedule properties, 1t was claimed that they also belonged to the 
Joint family and were not the separate properties of Kalianna and the second defen- 
dant It was denied by them that any of the properties mentioned ın Schedule C 
was with them With regard to the insurance amount, the contention was that the 
premia for the insurance were paid from out of the joint family funds so that that 
item of property should also be regarded as joint family property. It was further 
alleged that there were no outstandings due to the family as claimed by the plaintiff. 
On the other hand, there were debts binding upon the joint family to the extent of 
Rs 10,800. 


One of the reliefs souhgt by the plaintiffs m the suit was that a deed of gift 
executed by the first defendant in favour of his daughter, the third defendant, 1s a 
sham and nominal document and that it should be disregarded for the purpose of 
ascertam'ng the share due to the plamtiffs at the partition In so far as this was 
conccrned, it was ccntended by defendants 1 to 3 that the gift was a valid transaction, 
having becn made in favour of the daughter in the exercise of the powers of the 
father and manager of a joint Hindu family and that it was not liable to be attacked 
in any manner whatsoever. 

The fifth defendant is the mother-in-law of the first plaintiff. She claimed that 
she is also entitled to share equally with the plaintiffs and that even if the plaintiffs 
are entitled to succeed to late Kalianna’s interests in the properties, she herself 
is entitled to a one-third of such interest 

Upon the issues, the learned Additional Subordinate Judge of Erode. upheld 
the right of the plaintiffs to succeed to the interest of Kalianna in the family proper- 
ties As it was cenceded by the plaintiffs themselves, the fifth defendant, mother 
of Kalinna, was also cntitled to a share in such interest He found however that 
the B Schedule properties wcre not the separate acquisitions of Kalianna and the 
seccnd defendant but that they were the joint family propertics In respect of out- 
standings, the learned Subordinate Judge was of the vicw that two amounts of Rs. 
3,000 and Rs 1,000 were available for division He declined to accept the contention 
of the defendants that the family was indebted to any extent He also took the view 
that the insurance amount represented the separate property of Kalianna and that 
the plaintiffs and the fifth defendant were jointly entitlcd to that amount. He accept- 
ed the contenticn of the plaintiffs that since the gift in favour of the third defendant 
daughter was made lcng after her marriage and the gift was also not of a reasonable 
portion of the property, it was not binding on the plaintiffs 


Defendants 1 to 3 appeal in so far as the learned Subordinate Judge held against 
their contention as to the validity of the gift deed in favour of the third defendant 
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and the alleged debts of the family and the outstandings in respect of which the claim 
of the plamtiffs was allowed ‘They also contended that the insurance policy 
amount was wrongly held to be the separate property of the late Kalianna Gounder 
and that it really represents joint family property. The plaintiffs have also filed a 
memorandum of cross-objections objecting to the finding of the trial Court that 
the first plaintiff was not proved to be the nominee under the policy so that she was 
not exclusively entitled to the amount. Objection has also been taken to the dis- 
allowance by the trial Court of mesne profits from the date of the suit and to the 
disallowance of costs. 


The questions that fall for determination ın the present appeal are: © 


1. Whether the gift deed in favour of the third defendant is a transacticn 
which can be supported under the Hindu Law ? 
2. What are the outstandings and debts of the family ? ° 


Whether the view taken by the learned Subordinate Judge with regard 
to the insurance policy amount and his ccnclusion that 1t represents a property which 
is divisible between the plaintiffs and the fifth defendant is, ın the circumstances of 
the case, correct? and lastly 


4 Whether the disallowance of mesne profits and costs is justified ? 


It is not denied that the deed of gift was executed on 12th May, 1957. Under this 
document, the first defendant purported to make over to his daughter the whole 
of 1tem 1 of the Schedule A, an extent of 2 acres, 14 cents of funja. land, and 1 acre, 
84$ cents out of 1tem 3, also punja land, making a total of roughly 4 acres. The 
learned Subordinate Judge has observed m this connection . 

* According to Mitakshara Law, no coparcener can dispose of his undivided interest 1n coparce- 

nary property by gift. A father however can make a gift of a small portion of ancestral immovable 
property to his daughter or her husband for the benefit of both on the occasion of the marriage of his 
duaghter. A gift of a small extent of land on the occasion of marriage 1s vahd Even after marriage 
a gift can be made to a daughter by way of a marriage portion by her father. In this case, the gift has 
been made long after the marriage and the gift if not of a reasonable portion of property Therefore, 
I find that the gift deed dated 12th May, 1957, 1s not binding on the plaintiffs ” 
The learned Subordinate Judge does not seem to have noticed that the family is 
possessed of considerable extent of Janded property and that this extent of 4 acres 
forms really an insignificant portion of the family properties. That fact was not 
disputed in the course ot the argument before us. It 1s indisputable that the father 
is competent to make a. gift of a reasonable portion of the family property to his 
daughter as her marriage portion. In fact, the plaint schedule gives the total extent 
of the family property as as much as 70 acres It 1s at least certain that the family 
possesses 40 acres in cxtent and we aie unable to hold upon the material that the 
gift of 4 acres rcpresents such a considerable part of the family properties that on 
that ground alone the gift should be held to be not binding There was evidence 
let ın to establish that there had been some ul-will between the family and the 
parents-in-law of the third defendant for the reason that the daughter had not been 
properly provided for, a circumstance certainly justifying the gift of a portion of the 
property in favour ofthe daughter In Sundararamiah v. Seetamma?, it was emphasised 
that there is a moral obligation on a Hindu father to make a gift to his daughter on 
the occasion of her marriage and that the Hindu Law texts fully support the pro- 
position that it is competent to a father to make gift of jewels or other ancestral 
immovable property to his dauther om her marriage The learned Judges referred 
to a decision of the Calcutta High Court in Churaman Saku v Gofn Sahu?, which laid 
down that even a widow could make a valid gift of a reasonable portion of the im- 
moveable property of her husband to her daughter on the occasion of the perfor- 
mance of certain ceremonies or when the daughter leaves her parental home for 
that of her husband. In that decision, the gift was not made at the time of the marri- 
age but subsequent thereto. 'Fhe learned Judges observe : 
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“But it ıs difficult to see why the moral obligation does not sustain the gift because it was not 
made to the daughter at the time of the marriage but only sometime later ” 
Accordingly, such a gift was upheld. In a decision of the Supreme Court in Kamla 
Den v Bachulal Guptat, a gift of 3mmoveable property to the daughter made two 
years after the marriage by her mother, who was a Hindu widow, came «o be consi- 
dered. ‘Their Lordships laid down that the right of a Hindu widow to make a gift 
is governed by the Hindu Law and it is open to her to make an effectivc gift 1n favour 
of her daughter subsequent to the marriage 1f the conditions laid down by the Hindu 
Law are fulfilled. It is unnecessary to extract any portions from the Judgment of 
the Supreme Court, as the principle that the father 1s competent to make a gift of 
a 1easonable portion even of 1mmoveable property of the family at or even subse- 
quent to the marriage of his daughter is well settled by this and other decisions 


On the facts 1t 1s abundantly clear that the extent of the property so gifted to the 
daughter was not so incommensurate with the extent of the properties of the family 
that on that ground it can be said to be unreasonable Nor do we find the cir- 
cumstance that the gift was made long after the marriage as vitiating the validity of 
the gift. The evidence disclosed that both at the time of the marriage and subse- 
quently thereto customary gifts were not made to the daughter and that this gave 
rise to il-will between the parties It was for this reason, a reason which can be 
fully understood 1n the light of both conventional and moral obligations attendant 
upon. such occasions, that the father felt the need to make the gift. We are ac- 
cordingly satisfied that the validity of the gift cannot be questioned We deal later 
with the question what effect the gift, even 1f valid, will have on the shares to which 
the plaintiffs are entitled. 


The next contention urged by the appellants 1s that the learned Subordinate 
Judge erred in granting a decree in respect of the two outstandings, that 1s, sums of 
Rs 3,000 and Rs 1,000. The evidence in this regard consisted of that of the first 
defendant himself. He admitted that he had lent a sum of Rs. 3,000 on a mortgage 
and another sum of Rs 1,000, which sums were recovered three years ago In fact, 
in respect of the mortgage, he obtained a decree The first defendant was not able 
to state when the sum of Rs 1,000 was recovered by him When ıt was established 
that these sums were amounts which had been utilised by the family 1n advancing 
the loans and they had been recovered unless the first defendant could establish 
that these sums had been utilised for purpose of the family and were no longer 
available, the plaintiffs are entitled to demand a share therein. We are unable to 
see how the trial Court can be said to be in error in this regard. The ground taken 
by the appellants in this regard 1s that the terms of the lower Court’s decree are not 
in conformity with the plaint claim for the reason that the plaintiffs have not claimed 
any decree debt of Rs 3,000 and further that the two amounts mentioned having 
been recovered by the joint family some three years ago, they cannot be regarded. 
as assets avilable at present. We are really unable to follow the precise nature of 
the objection In the plaint, as item 5 in Schedule A, were set out certain money 
dealings ‘The first defendant as D W-1 admitted the mortgage transaction of 
Rs 3,000 and the loan of Rs 1,000 advanced to one Marappan In the couse of 
the evidence, he stated that this morgage loan had ripened into a decree That 
was the reason why the learned Subordinate Judge decreed the 2/oth share of this 
Rs 4,000 found to be assets belonging to the joint family in the hands of the first 
defendat As far as we are able to see, the decree is fully in conformity both with 
the claim made in the plaint and the facts established during the course of the trial 
It 1s of interest to note that in the written statement of defendants 1 and 2, beyond 
stating that thc money dealings mentioned 1n. A Schedule, are incorrect, no further 
details were furnished We see no reason to disturb the finding of the lower Court 
on this head 

The next point taken by the appellants 1s that the learned Subordinate Judge 
erred in not accepting the evidence with regard to the debts of the family which the 
defendants claimed amounted to Rs 10,800 Inthe written statement, in contra- 
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distinction to the outstandings, the defendants gave details of those debts Ce1tain 
documents were produced in evidence to establish that these debts were ieally 
incurred by the family At a late stage, in the course of his examination, the first 
defendant stated that these debts had been incurred by him for the purpose of buying 
lands He produced certam sale deeds, Exhibits B-5 to B-9, between 1952 and 1956, 
which he claimed were purchases of lands effected by him with the amounts borrowed 
from others Four witnesses, D Ws 2 to 5, were examined to prove the borrowals 
alleged DW. 2 claimed to have lent a sum of Rs 1,500 under Exhibit B-r. 
It was with this amount that the first defendant claimed to have purchased the 
property set out in the B Schedule The learned Subordinate Judge rejected. the 
testimony of D W 2 as being, that of an interested witness, and as he was of the view 
that in the absence of the examination of other persons, connected with the execu- 
tion of Exhibit B-1, 1t was unsafe to acceptthe testimony of DW 2 DW 3 purported. 
to have lent a sum of Rs 2,000 on the promissory note, Exhibit B-3 According to 
him, the money was borrowed for the purpose of purchasing a motor and pump-set 
In the course of his examination however, the first defendant, admitted that the ın- 
come from the properties was utilised for installing a pump-set. It was undoubtedly 
estabbshed that the family was in possession of adequate income for meeting its 
normal needs, inclusive of the purchase of the pump-set, etc , and that there was 
hardly any occasion foi borrowing moneys for such purposes The learned Sub- 
ordinate Judge noticed that D W 3 is related to the first defendant's father-in-law 
and that his evidence could not be accepted He noticed further that these docu- 
ments were produced at a very late stage and there was no guarantee that they were 
not fabrications, for the purpose of establishing the debts payable by the family 
The evidence of D Ws 4 and 5 was rejected for like reasons The trial Court was 
wholly dissatisfied that any considerauon passed under any of these promissory notes. 
The written statement did, no doubt, mention these promissory notes. But the claim 
that the family found ıt necessary to make these heavy borrowals hardly fitted in 
with the accepted position that the family was 1n 1eceipt of considerable income from 
its agricultural and garden lands. It was also in conflict with the position that the 
first defendant found 1t possible to lend money out at interest The learned Sub- 
ordinate Judge had the advantage of hearing the witnesses and we are not satisfied 
that having 1ega1d to the surrounding circumstances, the conclusion reached by the 
Jearned Subordinate Judge that these debts were not established is in any way 
erroneous 


The last item relates to the insurance policy amount. In this regard, while 
the defendants contend that the amount due under the policy should be treated as. 
joint family property, as the insurance premia were paid out of the joint family 
funds, the first plamtiff ın the memorandum of cross-objections claims to be solely 
entitled to this amount by virtue of a nomination effected by the deceased Kalianna 
in her favour Two questions are accordingly involved, firstly, whether this amount 
represents a joint family asset for the reasons advanced by the defendants and second- 
ly, whether, by virtue of the alleged nomination, the first plamtiff ıs exclusively 
entitled to the amount, the trial Court having taken the view that the fifth defendant, 
mother of Kalianna, 1s also entitled to a third share therein. 


Apart from the allegations that the joint family funds were utilised for the pay- 
ment of premia, an interested statement proceeding from the first defendant, there 
is no evidence in support of the appellants’ claim If the joint family thought ıt 
fit to insure one of 1ts Junior members, one may very well ask why a similar policy 
was not taken on the life of the second defendant or the first defendant [Tt 1s true 
that there cannot be a presumption either way In a decision of this Court in 
Venkatasubba Rao v Lakshminarasamma’, 1t was laid down that having regard to the 
modern social conditions and the growth of individual consciousness ın marked 
contrast to the more corporate outlook of the earlier days, the general presumption. 
must be that the amount of the policy belongs to the assured as his separate prop *rty 
and does not become a joint family asset In a case where each of several members 
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of the family has taken out a policy 1n his name, the presumption becomes stronger, 
that the policies were not part of the joint family assets. No doubt, if there is a 
clea. indication that the member did not intend to treat it as a separate asset, the 
position would be different The learned Judges however pointed out that 1f ıt 
was shown that the assured had funds available from private as well as from joint 
family sources, the presumption would arise that the premia for a policy on his life 
could have been paid from his own money and would for that reason be a separate 
asset of his In a decision of the Supreme Court in Parbat: Koer y Sarangadhar+, 
their Lordships of the Supreme Court observed 


‘a There is no proposition of law by which the insurance policy must be regarded as the separate 
property of the coparceners on whose hives the insurance 1s effected by a coparcenery ” 


This decision only dealt with the position where it was established that the coparce- 
nary effected the insurance on the life of a member, that 1s to sav, paid premia due 
upon the policy from out of the coparcenary funds. In such an event, 1t would no 
doubt be very proper to conclude that the policy does not represent the separate 
property of the copafcener. But where a coparcener has effected insurance upon 
his own life, though he might have received the premia from out of the funds which 
he might have received from the joint family, 1t does not follow that the Joint family 
insured the lıfe of the member or paid the premia ın relauon thereto. It 1s undeniable 
that a member of a coparcenary may with the moneys which he might receive from 
the coparcenary effect an insurance upon his own life for the benefit of the members 
of his immediate family — His intention to do so and to keep the property as his 
separate property would be mamfested if he makes a nomination in favour of his 
wife or children, as the case may be. It would therefore appear that no general 
proposition can be advanced ın the matter of the insurance policy of a member of a 
copatcenary and that each case must be dealt with ın accordance with the circum- 
stances surrounding it. 


In the present case, 1t seems to us that the insurance amount cannot be regarded 
as a joint family asset The plaintiffs urged in the plaint that Kalanna Goundar 
nominated the first plaintiff as the person entitled to receive the said amount The 
first plaintiff was unable to produce the policy, 1t being her contention that she was 
driven out of her husband’s house and was unable to recover this amount. In the 
written statement of the defendants, while the defendants took the stand that the 
joint family provided funds for the payment of the premia, it was not denied that the 
first plaintiff was the nominee It was stated 


** The mere mention as nominee will not entitle the first plaintiff to receive the insurance amount ” 


It scems clear therefore that the defendants did not denv that the first plaintiff was 
the nomince under the policy Beyond the assertion that the first defendant paid 
the insurance premia, no proof was forthcoming. The fourth defendant, the 
Insurance Corporation itself, ın whose records the nomination should have been 
entered, does not purport to deny that the first plaintiff was the nominee There 1s. 
no doubt therefore that the first plaintiff was in fact nominated by the assured to 
receive the policy amount in the event of his death and 1n the light of all the sur- 
rounding circumstances, we are of the view that this insurance amount must be 
rega1 ded as the separate property of the assured and ın virtue of the nomination, the 
fifth defendant, the mother of Kalianna, 1s not entitled to any portion of this amount. 


The finding of the learned Subordinate Judge that the gift was not valid resulted 
in his ignoring the gift in decreeing the share which the plaintiffs were entitled to. 
The defendants appealed against this finding , and as regards the validity of a gift 
made by a Hindu father 1s concerned, we have held that it has to be sustained. 
Nevertheless, ıt has yet to be examined whether the gift would operate so as to reduce 
the family properties available for partition The gift was made after the death of 
Kahanna, the contention of the plaintiffs ıs that 11 so far as the interest of Kalanna, 
to whose share they are entitled to succeed, 1s concerned, the quantum of that interest 
became asceitained on the date of his death and no subsequent alienation by the 
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father can effect that interest. Learned counsel for defendants would however 
urge that the death of Kalianna did not put an end to the Joint family or the character 
of the properties it owned , if that 1s so, a valid gift by the father should be effective 
against a coparcener or anyone claiming under him. 


Reliance 1n this regard has been placed upon certain decisions to one of which 
alone we need refer 'T'hisis Manicka Goundar v Arunachala Goundar* decided by one 
of us, wherein the nature of the interest taken by a widow under the Hindu Women's 
Right to Property Act (XVII of 1937) came in for examination It was pointed 
out therein that section 3 (2) of that Act had the effect of conferring upon the widow 
the same interest as the deceased coparcener had ; and that the continued existence 
of the deceased coparcener as a legal persona in the body of his wife was fictionally 
postulated. "The interest of the coparcener being a fluctuating one, no higher right 
was conferred on the widow , and her right to a share had to be determmed as on 
the date of her suit to partition and not on the date of the death of her husbared. 
Inferentially, it followed that the joint family continued to exist despite the death of 
the coparcener and the right of the widow was subject to the increase or decrease, in 
the same manner as if she were a member of the coparcenery"" On behalf of the 
defendants, it is urged that the principle should govern the present case and that the 
plaintiffs can only ask for a share in the properties remaining after the gift. We are 
unable to accept this contention in view of the special provisions of the Hindu Succes- 
sion Act. Explanation I to section 6 of this Act provides that the interest of a Hindu 
Mitakshara coparcener (which shall devolve by intestate succession to a female 
relative specified in Class I of the Schedule) 


“shall be deem2d to b2 the share in the property that would have been allotted *to him if a 
partition of the property had taken place immediately before his death, irrespéttive of whether-he was 
entitled to claim partition or not.” 

The intendment of this provision is very clear It is that persons entitled to 
succeed to the interest of a deceased coparcener under this Act, shall not be subject 
to the hazard of the fluctuating fortunes of the family. The Act, in so far as female 
heirs are concerned, enlarged the rights conferred by the Hindu Women's Right to 
Property Act The Act itself determines what the share of the heir shall be and it 
specifies it clearly to be that share on partition, if partition had been effected 1mme- 
diately, before the coparcener’s death. Though factually no partition may have 
taken place, the quantum of the share of the female heir is effectively determined by 
this provision and no curtailment of that share is permissible on foot of the existence 
of the joint family or of the valid exercise of the power of the father to make a gift. 


It follows that the plaintiffs’ share will have to be determined without reference 
to the gift. 


We can see no justification for the disallowance of mesne profits and costs, even 
on the ground that the plaintiffs have put forward a “bloated” claim The plaintiffs 
will be entitled to proportionate costs here, in the memorandum of cross objections, 
and in the Court below , and also to mesne profits from the date of suit. 


The appeal is dismissed, but there will be no order as to costs therein 
K.L B. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR JUSTICE JAGADISAN AND Mr. JUSTICE SRINIVASAN. 


The Commissioner of Income-tax, Madras Applicant * 
v. 
Chennai Karthari Corporation (Private), Ltd , Madras Respondent. 


Income-tax—Interm dividend declared by Board of Directors of Company duning previous year—Amounts of 
wnterum dwwidend credited to sidividual accounts of shareholders during the year—Actual payment by the company 
after the close of the year—Whether interim dundends “ distributed during the previous year °—Finance Act (XVIII 
of 1956), Fist Schedule, Part IT, Item D, Second proviso, clause (2), sub-clause (6)—Scope 


The assessee 1s a private limited company, with a paid-up capital of Rs 3,40,000 Under the 
Articles of Association, the Board of Directors may pay to the members such interim dividends as 
appear to be justified by the profits The company's accounts are made up according to the mercan- 
tile system 


Under Item D of Part II of the First Schedule to the Finance Act, 1956 (Central Act XVIII of 1956) 
while the company was entitled to a rebate on mcome-tax, the rebate was liable to be reduced if the 
company had ** distributed £o its shareholders during the previous year dividends in excess of 6 per cent 
of its paid-up capital" In applymg the provision, the Income-tax Officer took into consideration 
the interim dividend of Rs 42,500 as part of the dividend ‘distributed’ during the year. On appeal, 
the Tribunal deleted the amount from the computation of the total dividend 


Held, that, 1n the circumstances of the case, the declaration of the interim dividend on 28th Decem- 
ber, 1955 amounted to a distribution of dividend Itisnot the contention of the assessee that the 
resolution of the Board of Directors wasin any way improper or that there were not sufficient profits 
to justify the declaration of the interim dividend. The resolution was followed up by specific appro- 
priation of the funds for the purpose of making the payment, ın the form of actual credits of the 
amounts made in,the shareholders’ accounts, leading to the acceptance of lability by the company 
and the creation of a right 1n the shareholders to sue for the amounts. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), in R.A. No 403 
of 1958-59. I.T.A. No. 5139 of 1957-58 Assessment year 1956-57 for decision on the 
following question of law, viz. '— 

** Whether on the facts and in the circumstances of the case, the amount, viz., interim dividend of 
Rs 42,500 credited in the accounts of the shareholders of the company was a distribution of dividend. 
as contemplated by the Finance Act of 1956 ” 


S. Ranganathan, Special Counsel for Income-tax on behalf of Applicant. 
V Balasubramanyam, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Srimvasan, F —The question referred to us is : 


‘© Whether on the facts and ın the circumstances of the case, the amount, viz , interim dividend 
of Rs. 42,500, credited in the accounts of the shareholders of the company, was a distribution. of 
dividend as contemplated by the Finance Act of 1956." 


The assessee is a private Jimited company with a paid-up capital of Rs 3,40,000. 
During the account year relevant to the assessment year 1956-57, the general body, 
at its meeting held on and July, 1955, declared a dividend of Rs 59,500 On 28th 
December, 1955, the Board of Directors resolved to pay an interim dividend of Rs. 
42,500. This latter amount was credited to the accounts of the individual share- 
holder efthe company entitled to thatinterim dividend The actual payment ofthe 
dividend was however made to the members after the close of the accounting year 
which was on 31st December, 1955 The Income-tax Officer applied the provisions 
of the Fmance Act of 1956 as the total dividend declared came to Rs. 1,02,000 which 
was in excess of 6% of the paid-up capital of the company. The rebate which the 
company was entitled to was reduced in the manner specified in the Finance Act. 
The result was that the rebate of Rs. 27,456, which the company would have been 
entitled to if the dividend declared was not in excess of 6% of the paid-up capital, 
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became reduced to Rs 13,006 The assessee company objected to the disallowance 
of the full rebate, contending that though the Board of Directors resolved to pay the 
interim dividend specified above, there was no distribution of that dividend within 
the accounting year and that therefore the interim dividend of Rs. 42,500 should not 
be taken into consideration in the computation of the tax liability of the assessee 
company for the assessment year 1956-57 An appeal was taken to the Appellate 
Assistant Commussioner who held that the assessee did in fact distribute to its share- 
holders during the previous year ın question the total amount of Rs. 1,002,000 On a 
further appeal to the Tribunal the Tribunal came to a different conclusion It 
took the view that a distinction had to be made between what was declared and what 
was distributed and that there was no distribution in the sense of payment out te the 
shareholders In the opinion of the Tribunal, the mere credit to the accounts of 
the members would not amount to a distribution, particularly with regard to intex1m 
dividend. The Tribunal thought that such a distinction was apparent in the 
Income-tax Act itself, having regard to the previous Finance Act of 1955, where a 
different phraseology was employed im this connection. The result was that the 
sum of Rs 42,500 was directed to be deleted from the computation of the total divi- 
dend paid during the relevant year of account 


On the application of the Commissioner of Income-tax , under section 66 (1) 
of the Act, the Tribunal has submitted the question set out above for the determina- 
tion of this Court. It 1s accepted by the assessee that the accounts of the company 
are made up according to the mercantile system It 1s not also denied before us that 
the credit of the proportionate amount of dividend to each one of the shareholders 
in the accounts of the company operated as an admussion of hability of the company 
towards the shareholders But what 1s contended 1s that the declaration of 1nterim 
dividend does not create a debt enforceable by a shareholder and that 11 1s open to 
the general body, if it differs from the shareholders to rescind the declaration of 
interim dividend by the Board of Directors and even recall the amounts 1f they had 
been actually distributed to the shareholders. On the other hand, on behalf of the 
Commissioner, the argument is that, having regard to the powers conferred upon the 
Board of Directors, there was a vahd declaration of the dividend in favour of the 
shareholders and this declaration, the more so when 1t was followed by the necessary 
credit entries made in the accounts of the shareholders, amounted to a distribution, 
inasmuch 4s a right was conferred upon the shareholder to recover this amount 


Under the Finance Act of 1955, the rate of income-tax leviable in the case of 
every company was 4 annas in the rupee and a rebate of 1 anna per rupec was allowed 
on the amount of the excess, where the total income, as reduced by 7 annas in the 
rupee and by the amount, if any, exempt from income-tax, exceeded the amount of 
any dividends, including dividends payable at a fixed rate declared 1n respect of the 
whole or part of the previous year for the assessment The expression used 1n connec- 
tion with the dividends was ‘ any dividends declared’ No rebate was contem- 
plated under that Finance Act ın respect of super-tax. In the Finance Act of 1956, 
the rate of income-tax on companies was 4 annas in the rupee with no rebate thereon. 
But, super-tax at the rate of 6 annas 9 pies in the rupee on the whole of the total 
income of the company was leviable, and in the case of a company of the class to 
which the assessee belongs, a rebate of 4 annas per rupee of the total income was 
allowed It 1s this rebate that ıs curtailed ın cases where there has been a distribu- 
tion of dividend to the shareholders in excess of 6 % of the capital The relevant part 
of the provision reads : 


* Provided further that (1) the amount of rebate of the preceding proviso shall be 
reduced by the sum  .. computed as hereunder  . T 


(a) 


(b) In addition, ın case of a company referred to ın clause (1) of the preceding proviso which 
has distributed to its shareholders, during the previous year, dividends m excess of 6 per cent of its 
paid-up capital not being dividends payable at the fixed rate x 


It is the expression that occurs inthis proviso 5 which has distributed to its shares 
holders" that calls for an interpretation 
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At the outset 1t may be stated that this is a company which has adopted Table 
A in the Schedule to the Compames Act of 1913 The relevant Articles of this 
table provide that the company in general meeting may?declare dividends, but no 
dividend shall exceed the amount recommended by the Board. The Board may 
from time to time pay to the members such interim dividends as appear to 1t to be 
justified by the profits of the company [It 1s undeniable that the Board of Directors 
is competent to declare dividends without reference to the gene1al body if the pay- 
ment of such interim dividends appear to be justified by the profits of the company 
In the present case, the Board of Directors did resolve to pay this inte1im dividend 
of Rs. 42,500 and further carried into effect their resolution by crediting the accounts 
of the shareholders with the proportionate amount of dividend payable to each of 
them Prima facie, t would appear that such action taken by the Board of Directors 
amounts to a distribution. But the Jearned counsel for the assessee contends that 
the action taken by the Directois is only provisional subject to a possible revocation 
by the general body and for that reason 1t cannot be said that there has been dis- 
tribution of the dividend. 


In In re Severn and Wye and Severn Bridge Railway Company}, the effect of the dec- 
laration of a dividend by a company came to be considered It appeared that divi- 
dends had been declared and credited to the accounts of the shareholders and had 
remained unclaimed for a long number of years. On the liquidation of the company 
on its amalgamation with another company under Act of Parliament, the liquida- 
tors sought for a determination of the question whether the unclaimed dividends 
should be paid to the legal personal representatives of the shareholders or whether 
the sums could be treated as part ofthe general assets of the new company available 
for distribution among its preference and ordinary shareholders. This was opposed. 
by the personal representatives of the shareholders contending that the company 
was ın the position of a trustee for them and that the Statute of Limitations on which 
the company relied would not apply. Romer, J, observed: 

**'The dividends m question were declared and became payable more than 20 years before the 
debts due to the shareholders for which they could have sued at law ” 
Dealing with the argument that the company had become a tiustee, the learned 
Judge said : 


** The declaration that the dividend was payable did not make the company a trustee of it for 
the shareholders Nor did the company or its successor, the amalgamated company, constituted 
by the Act of 1879, ever constitute itself the trustee. In the books of the two companies 
an account was kept as of a liability in fespect of the unclaimed dividends But the entry m the 
books of a debtor of a liability to a creditor does not constitute the debtor a trustee of the amount of 
that lability for the creditor ” 


The ratio of this decision is to our minds that on and afte: the declaration of the 
dividend by a competent authority the company becomes the debtor of the share- 
holder and the shareholder is entitled to institute an action for payment of the 
dividend 


In Lagunas Nitrate Company Limited v Schroedar and Co and Schmdt*, the case of a 
declaration of an interim dividend by the Directors arose What happened therein 
was that the Dnectors resolved that an interim dividend should be declared payable 
on a certam date Prior to that date, the Directors, on the advice of their counsel, 
decided that the payment of the dividend should be postponed pending the te:m1- 
nation ofceitain litigation In the meantime, the amount of the interim dividend 
was transferred to a separate account and kept with the bankers That amount was 
offered as a mortgage security to those bankers and when the company sought to 
obtain repayment of the balance of that amount after discharging the mortgage, 
the bank declined to do so, alleging that that part of the sum in deposit with them 
belonged to the sharcholdeis of the company Joyce, J , m dealing with the matter 
referred to Lindley and Buckley on Company Law and took ıt as the accepted posi- 
tion that where a dividend 1s declared, 1t becomes a debt due from the company to 
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the shareholders Dealing with the payment of an interim dividend, the learned 
Judge took the view that there 15 no reason to hold that the Board of Directors could 
not, acting bona fide, reconsider its decision as to whether the interim dividend should 
be paid at all. The learned Judge pointed out that the Board had a discretion to 
take the decision on the question of payment of interim dividend having regard to 
the position of the company and that it was competent to the Board to reconsider 
the matter and decide agamst the payment of 1nterim dividend This decision has 
been relied upon by the learned counsel for the assessee in support of his argument 
that though there was no doubt a resolution of the Board of Directors, that by itself 
would not amount to the creation of an enforceable night on the part of the share 
holders, subject as the decision of the Board was to what the general body fight 
decide. This decision does not go to that extent. What it decides ıs merely that 
the Board could reconsider the matter acting bona fide in the interests of the company. 
An important feature of that case was there was no specific appropriation of éhe 
funds for the purpose of making the payment and that is referred to by the learned 
Judge . 

In the present case, however, it is not the contention of the assessee that the 
resolution of the Board of Directors was in any way improper or that there were not 
sufficient profits to justify the declaration of the interim dividend. Nor is it 
denied that the accounts of all the shareholders were credited with the various 
amounts, a feature which, in the light of the decision in In re Severn and Wye and Severn 
Bridge Railway Company!, would create a right in the shareholder to sue for the 
amount on that day 


In Dalma v Commissioner of Income-iax?, a different aspect of the matter was 

considered. ‘The Board of Directors declared an interim dividend and issued divi- 
dend warrants, to the assessee on 28th December, 1950 ‘This date fell within the 
assessee’s accounting period, rst October, 1950 to goth September, 1951 The 
amount of dividend was held to be assessable in the assessment year 1952-53. That 
decision was undoubtedly correct if regard is had to the date on which the dividend 
Warrants were issued. But the contention of the assessee was that since declaration 
of the interim dividends was on 3oth August, 1950, it fell within the earlier account- 
ing period and should be brought to tax only in the assessment year 1951-52. This 
contention was repelled, reliance being placed upon the two decisions we have cited 
above. The learned Judges of the Punjab High Court thought that that expres- 
sion "declare" appearing in the relevant Article in Table A conferring the power on 
the Directors to declare interim dividend did not stand on the same footing as the 
declaration at the Company’s general meeting. Considering that the Directors 
could rescind the earlier resolution declaring an interim dividend before it was 
actually paid, the learned Judges came to the conclusion that the relevant date 
for the purpose of considering the assessability was the date on which the dividend 
warrants were issued The question was considered from a different angle ın Com- 
missioner of Income-tax v Laxmidas Mulra; Khatau?. It 1s not necessary to refer in 
detail into the facts The decision was that as soon as the dividend was declared, 
that dividend became the income of the assessee and that it was the date of the dec- 
laration that was relevant for the purpose of deciding in which year the assessee 
was to be assessed 1n respect of that income. 


We are unable to accept the argument of the counsel for the assessee that the 
declaration of the interim dividend on the 28th December, 1955, did not in the 
circumstances of the case, amount to a distribution of the dividend. Had the 
matter rested only with the resolution of the Board of Directors to that effect, 
it 1s possible that the contention of the assessee might have some substance But 
when that resolution was followed up by actual credits of the amounts made 1n the 
accounts of the shareholders and a consequent acceptance of habihty by the company 
together with, the creation of a right in the shareholders to sue for the amounts, 1t 
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would be hardly consistent with the facts to hold that there was no distribution. 
It is not the complaint that the company did not have sufficient profits to justify 
the declaration of the interim dividend or that the Board was not competent to do 
so. Taking all of these circumstances into consideration, we are of the view that 
the Finance Act of 1956 did apply and that the reduction of the rebate for the reasons 
stated was fully authorised. "The question 1s accordingly answered in favour of 
the Department which would be entitled to its costs Counsel's fee Rs 250 


V.B. Reference answered in favour of the 
Department. 
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K.I. Kangu .. Pettioner® 
v. 
Ahmed Unnissa Begum .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (c)— 1f. he requires addı- 
txonal accommodation for residential purposes "—Meaning of 

The words ‘if he requires ? occurring in section 7(3) (c) of the Madras Buildings (Lease and. 
Rent Control) Act, 1949, should be understood ın the same liberal sense as the words ** his own occu- 
pation " ın section 7(3) (a) of the Act have been understood What 1s meant by the words ‘‘his own 
occupation ” or ** if he requires” is that the requirement is not that ofa stranger It 1s not necessary 
to attract those words that the need should be personal to the landlord The need of close relations 
who happen to live with the landlord or landlady may well satisfy the words “‘ his own occupation ES 
or * if he requires ” Dependency, social customs and habits, usage, practice of a particular community 
and like considerations may well be taken into account im determmung whether the requirement 
of those words 1s satisfied. 

Balabhadra v Premchand, AIR 1953 Nag. 144, Bhdhubhusanv Commissioner, Patna, AIR 1955. 
Pat. 496 and Kolandawelu Chettiar v Koolayana Chettiar, (1961) 1 M.L J. 184, followed. 

Petition under section 25 (1) of the Madras Buildings (Lease and Rent Control) 
Act, 1960 praying the High Court to revise the order of the Court of Small Causes 
at Madras dated 22nd November, 1961 and made in H R A. No 443 of 1961 (H R.C. 
No 2512 of 1959) on the file of the Rent Controller, Madras). 


Messrs Adiga, Vasan and A Krishna. Rao, for Petitioner 
A. Doraraj, for Respondent. 


The Court dehvered the following 

Jupcment .—On the ground that the respondent bona fide required a portion 
of the premises No 80/3, Lloyds Road, Royapettah, Madras, the petitioner who 
has been a tenant therein for about 10 years has been directed to be evicted and this 
order was confirmed in appeal This petition ıs directed against the eviction. 
The requirement of owner’s occupation was rested on the basis that the petitioner’s 
son-in-law who 1s a practising medical man wants the portion for opening a clinic. 
It 1s common ground that the pctitioner’s only daughter 1s living with her in the 
other portions of the house and has grand-children by her It is also commorr 
ground that the son-in-law is Jiving with her along with his wife and children. 
The Courts below were of the view that the words ** his own occupation " 1n section 7 
(3) of the Madras Buildings (Lease and Rent Control) Act, 1949, should be read 
in a liBeral sense and that so read, the instant case would also fall within the ambit 
of those words In this Revision the propriety of this view 1s canvassed by the tenant.. 


Clause (1) of sub-section (3) (a) to section 7 pertainsto the ground of require- 
ment of the premises for owner's occupation on which a tenant 1m a residential 
building may be evicted therefrom provided the other conditions of the clause 
are satisfied But-this provision will have no direct application here because only 
a portion of the house is involved ın this petition and to such a case the appropriate 
provision 1s clause (c) of sub-section (3) of section 7 That clause reads . 





*C R.P. No 874 of 1962 14th August, 1962.. 
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* — * A landlord who is occupying a part of a building, whether residential or non-residential, may 
notwithstanding anything contained in clause (a) apply to the Controller for an order directing any 
tenant occupying the whole or any portion of the remamung part of the building to put the landlord 
m possession thereof, if he requires additional accommodation for residential purposes or for the 
purposes of a business which he 1s carrying on, as the case may be ” 

The question 1s what is the meaning to be given to the words “if he requires addı- 
tional accommodation for residential purposes." For this purpose cases decided 
with reference to the words “for his own occupation " m the earlier statutory 
provision referred to are rehed on which are to the effect that the words do not mean 
one's own requirement literally, but should be construed in a liberal sense. So 
understood, Courts have taken the view that the requirement need not be personal 
to the owner of the premises but may be of a son, a daughter, or a daughter's son 
or a widowed daughter-in-law. Occasionally tests of dependency, blood reJation- 
ship and the lıke have been applied to draw the line But in a Bombay case at 
would appear the view was taken that ın applying the words ** his own occupatior ” 
it would be relevant to take 1nto account the particular custom or usage or practice 
prevailing in a given community But as I said the words ın this petition to be 
considered are not *' for his own occupation ” but the words “if he requires addı- 
tional accommodation for residential purposes" It ıs contended for the petitioner 
that since the son-in-law in this case had given evidence clearly asserting that he 
was not dependent on his mother-1n-law except that he expected her to look after 
his children and that in such circumstances ıt cannot be said that merely because 
the son-in-law happened to be hving with the petitioner that would justify her to 
say that she required additional accommodation for residential purposes or purposes 
ofa business which she 1s carrying on Prima facie there appears to be force in the 
contention, particularly when the language of clause (c) of sub-section (3) of 
section 7 is literally read. But on a closer consideration I think I must reject the 
contention of the petitioner for a Jiteral reading of the clause 


The policy of the Act in relation to eviction on ground of requirement for 
one's own occupation is indicated 1n sub-section (3) It may be remembered that 
the provisions of the Madras Buildings (Lease and Rent Control) Act is a special 
law supposedly enacted for a temporary period which is in the nature of a Inmita- 
tion upon the ordinary law of property as contained in the Transfer of Property 
Act The Madras Buildings (Lease and Rent Control) Act being a restriction 
upon the ownership and enjoyment of house property has to pass the test of rea- 
sonableness and in fact ıt was on that ground, among others, the validity of the Act 
was upheld What the Act protects 1s only against unreasonable eviction In 
interpreting the scope of clause (c) I think these considerations will have to be borne 
in mind If the words “ his own occupation " should be read in a liberal sense as 
has been held by Courts in this country, I do not see why the same principle should 
not govern the interpretation of clause (c) In Balabhadra v Premchand!, a Division 
Bench of the Nagpur High Court was ofthe view that the need of a widowed daughter 
and her children must be deemed to be the need of the landlord within the meaning 
of the words “ his own occupation " m the C P and Berar Letting of Houses and 
Rent Control Order, 1949. In taking that view the learned Judges expressed them- 
selves thus 

** "There 15 nothing in the Rent Control Order which restricts a landlord's needs to his personal 
needs So interpreted, we are of opinion that it would include not only the members of the 
landlord's family but also all those persons who are dependenton himand whose resporfsibilities 
he has accepted." 

In the course of the Judgment the learned Judges even went further and were in- 
clined to accept the view of Chagla, C J , that in determining the scope of the words 
* his own occupation " one would. be justified in looking into the customs of the 
society and the nature of social ties which subsist between the different members 
of the family in India and that ıt was not necessary to bring within the ambit of the 
need that the person who requires the premises must be dependent on the landlord 
In Bidkubhusan v Commissioner, Paina®, two learned Judges of the Patna High Court, 
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held that the expression ‘‘ his own occupation " in section 11 (3) (a) of the Bihar 
Buildings (Lease, Rent and Eviction) Control Act could not be restiicted only to 
the occupation of the landlord himself but should be given a wider and liberal mean- 
ing so as to include the occupation of persons who were living with the landlord 
and were economically dependent on him. That was a case fof a sister’s son of the 
landlord who was living with him and who required the premises for setting up a 
business. It was held that this was a proper ground for ordering eviction 


In Kolandawelu Chettar v. Koolayana Chethhar*, Venkatadri, J., with reference to 
the views expressed in the cases just referred. to, held that the requirement of a 
land]ord's son may well come within the words “for his own occupation”. With 
respect, I am also inclined to take the view that the words ** his own occupation ” 
should receive a liberal interpretation If that is so, there is no reason why a 
different principle should apply to clause (c) of sub-section (3) of section 7. The 
werds* “if he requires” in that provision should in my opinion be understood in the 
same liberal sense as the words “‘his own occupation" in clause (a) of that sub-section 
have been understood What 1s meant, as I think by the words “‘his own occupa- 
tion ” or “ if he requires ” is that the requirement 1s not that ofa stranger. It 1s not 
necessary to attract those words that the need should be personal to the landlord. 
But where the line should be drawn will depend on the particular facts 1n each case 
It may, however, be generally stated, without intending to be precise or exhaustive, 
that the need of close relations who happen to live with the landlord or Jandlady may 
well satisfy the words *' his own occupation ” or “if he requires”. I do not say 
that the relationship is the only test. Dependency, social customs, and habits, 
usage, practice of a particular community and like considerations may well be taken 
into account 1n determining whether the requirement of those words is satisfied. 


In this case it 1s difficult to hold on the facts that the requirement does not reason- 
ably fall within clause (c) of sub-section (3). As I said the petitioner’s only daughter 
is living with her and so too her son-in-law. It may be that he does not depend on 
her for his livelihood But undoubtedly he has been sharing the residence with his 
mother-in-law and his wife and children Ifas I said one’s own occupation or one's 
own requirement 1s not to be read in the narrow sense of a landlord’s personal need 
the requirement of a landlord’s own family may well fall within the statutory 
requirement, I do not see why in the particular circumstances the need of the 
son-in-law of the portion of the premises to locate his clinic cannot be regarded as a 
requirement within clause (c) of sub-section (3) That was the view taken by the 
Courts below and I can find no reason to differ from it 


The petition fails and 1s dismissed. No costs The petitioner will have two 
months to vacate the premises from to-date. 


K.L.B Petition dismissed. 


q————————————————————————————————————— 
I. (1961) 3 MLJ. 184. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR. JUSTICE JAGADISAN AND MR. JUSTICE SRINIVASAN. 


A. Veerappan, Pattamangalam and others .. Appellants* 
y. 
The Commissioner of Income-tax, Madras .. Respondents. 


Income-tax Act(XI of 1922), sectors 2 (5-4) & (6-A) and 12—Sale of Mill Ey Company incorporated 
in Ceylon and distribution of sale-proceeds—Remuttance by share-holder to India—If taxable as dividend or as 
profit otherwise thar as dividend 


** Avra, Ltd ," a company incorporated in Ceylon, sold its mill and other properties, and dıs- 
tributed the net profits derived therefrom as dividend to its share-holders, but without deducting 
income-tax on the score that the profits were capital profits The assessee who held shares m the com- 
pany, thereby recerved Rs 21,250, which he remitted to India The Income-tax Officer assessed 
the amount as ‘ dividend’ On appeal, the Tribunal held the amount as taxable income, derived from 
the assessee's shareholding in the company On a case stated by the Tribunal ,at the instance ofthe 
ASSessee, 


Held, that the amount was undoubtedly receipt of a revenue nature and it cannot be pretended: 
that ıt was a capital gain ın the assessee’s hands 


The fact that the company received any capital profits 1s immaterial so far as any distribution 
by way of dividend to the shareholder 1s concerned It 1s not the character of the income in the hands 
of the company that we are concerned with, but its character in the hands of the shareholder-recipient 
thereof 


Where a company has been incorporated in a foreign country, Courts of another country will, 
subject to the implications of its own laws, recognize the factum of such incorporation and the condi- 
tions 1mposed by the foreign law on that bodv 


The definition of * dividend’ as 1t appears in the Indian Income-tax Act, 1922 1s an inclusive 
one, and 1t does not exclude the ordinary notion of a dividend, 


The description of the amount as ‘ dividend ’ arose solely for the reason that the assessee so des- 
cribed ıt But the real question at issue and one that properly arises from the order of the Tribunal 
is whether the sum received by the assessee, though received from the foreign company, 1s assessable 
as profits under the Indian Income-tax Act 


Where a question of law 1s or 1s not raised before the Tribunal, but the Tribunal deals with ıt, 
that will be a question arising out of its order It will also be open to the High Court to reframe the 
question 

Cases referred to the High Court by tbe Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) in R.A. Nos. 1049, 
1051 and 1050 of 1958-59 respectively. 


T. V. Ramanathan and S. Narayanaswami, for Applicants. 
S. Ranganathan, Special Counsel for Income-tax, for Respondent. 


Ihe Judgment of the Court was delivered by 


Srinivasan, J.—These three References raise a common question and it is whe- 
ther certam amounts received by the respective | assessees as dividends from a foreign 
company are assessable under the Indian Income-tax Act 


The facts are identical 1n the three cases and we shall refer to those in T.C. No. 
107 of 1960. The assessee 1s a merchant at Colombo. He held 2,125 shares in a 
company called “Avra, Limited " which has its registered office ın Colombo. 
During the accounting year relevant to the assessment year 1954-55, the assessee 
received as dividend a sum of Rs. 10 per share and this amount of Rs. 21,250 so re- 
ceived by him was remitted to the taxable territory. The Income-tax Officer brought 
this amount to tax. Before him this amount was claimed to be exempt on the ground 
that it was paid out of the capital profits of the company. But the Income-tax 
Officer held that no material had been placed before;him as to the nature of the capital 
profits nor the period during which such profits had been made by the company. 
He accordingly proceeded to apply section 2 (6-A) (a) of the Indian Income-tax Act 
and held that this amount was assessable as dividend under the Act. An appeal was 
taken to the Appellate Assistant Commissioner Before the Appellate authority 
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also 1t was not established how this amount represented capital profits. In the view 
of the Appellate Assistant Commissioner, this was a revenue receipt includible 
in the taxable income of the assessee. A further appeal to the Tribunal also failed. 
The Tribunal expressed its view that 1n so far as the sums invested in the purchase 
of the shares by the assessee was concerned, that represented his capital and that sum 
had been invested for the purpose of earning profits. The Tribunal stated that what 

the assessee, received from the company was the profits of the company and while in 
` the hands of the company they might be capital profits, ın the hands of the assessee, 
they were merely profits. The Tribunal also repelled the contention of the assessee 
that the Ceylon company not being a company within the meaning of the Indian 
Incorfe-tax Act the sum received from that company was not a dividend within the 
meaning of the Act While it accepted the contention that the expressions ‘company’ 
and ‘dividend’ were to be viewed according to the laws of that country, 1n so far 
as the profit that was received by the assessee and was remitted to the taxable territory 
was concerned, 1t represented only the fruit of the capital invested by the assessee. 
The order of assessment was thus upheld. 


On the application of the assessee under section 66 (1) of the Act, the following 
questions were referred for the determination of this Court. 


T.C. No. 107 of 1960 and T.C. No. 111 of 1960: 


* Whether the sum of Rs 21,250 received by the assessee was assessable as dividend under 
the Indian Income-tax Act?" 


T.C. No. 112 of 1960 : 


** Whether the sum of Rs 27,450 received by the assessee was assessable as dividend under the 
Indian Income-tax Act?" 


Before us ıt has been stated that during the period Ist July, 1949 to 30th June, 
1953, the Avra Company sold a mill and certain other properties in Ceylon. A 
net profit of Rs. 1,28,324-15 nP. was derived from the sale of these items At a 
meeting of the directors of the company, it was resolved to declare a 10 per cent. 
dividend on the paid-up capital. In pursuance of this resolution, dividend warrants 
were issued. According to the warrants, no deduction of income-tax was made, 
apparently for the reason that the company was not liable to pay 1ncome-tax on the 
profits of which the dividend formed part It 1s not denied that the three assessees 
received the sums of Rs. 21,250, Rs. 21,250 and Rs 27,450 on the shares held by 
them. 


It 1s contended by Mr. S. Narayanaswanu, learned counsel for the assessee, that 
this ıs a capital profit which ıs not lable to tax Apart from other contentions which 
will be referred to, reliance 1s placed 1n this regard upon the Explanation of section 2 
(6-A), which reads . 

** The expression * accumulated profits’ wherever it occurs 1n this clause shall not include 


capital gains arising before the Ist day of April, 1946 or after the 31st day of March, 1948, and 
before the Ist day of April, 1956." 


We are unable to understand how this Explanation would at all be applicable. In 
so far as the assessee 1s concerned, ıt cannot be pretended that 1t was a capital gain 
in his hands. Before however the Explanation 1s reached, the applicability of the 
main part of the section will have to be examined. Learned counsel for the assessees 
does not deny that the definition of * dividend ’ as 1t appears 1n the Act 1s an inclusive 
one and that 1t does not exclude the ordinary notion of a dividend. The definition 
as it appears extends the connotation of dividend to include items of distribution by 
a company of amounts which may not be strictly comprehended 1n the expression 
‘dividend’ The fact that the company received any capital profits 1s 1mmater1al 
in so far as any distribution by way of dividend by that company to the shareholder 
is concerned The shareholder gets a declared dividend of Rs. 10 per share. No 
authority has been cited before us to show that the distribution of such capital pro- 
fits is opposed to the law of the land where the company 1s situate and by which law 
that company 1s controlled It 1s true that a certain proceeding from the Chartered 
Accountants of the company has been filed to show that the sums out of which the 
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dividend was distributed was treated as capital profits arising from the disposal of 
properties belonging to it. It ıs however seen that the records do not disclose nor 
has the assessee been able to state the nature of the business of the company. For 
all that we know, these properties might have formed the trading assets of the com- 
pany, a disposal of which would not yield capital profits but only 1ncome of a re- 
venue nature But that is however immaterial for our purpose. It is not the 
character of the income 1n the hands of the company that we are concerned with, 
but its character 1n the hands of the shareholder recipient thereof, ın whose hands 
1t is undoubtedly receipt of a revenue nature. The decision of the House of Lords 
in Inland Revenue Commissioners v. Trustees of Reid}, 1s ample authority in support. 


The next contention is that the assessment of this receipt as dividend cannot be 
supported in law, for, so argued learned counsel, the dividend as defined relates to 
the distribution by a company , the company 1s itself defined in section 2 (5-A) and 
no part of the definition of the company as 1t appears in the Act, would include this 
foreign company. It 1s true that the definition of a company, as 1t appears in the Act, 
may not take 1n the Avra Company ın Ceylon It does not however appear to us 
that Avra Company can be regarded as not being acompany In Dreyfus v. Com- 
missioners of Inland Revenue?, Lord Hanworth, M R., observed, at page 575 - 


“ Now 1t 1s to be remembered that no company which 1s registered or incorporated ın a foreign 
country can bring over its law and be for all purposes a company over here By the comity of 
nations we do recognise the incorporation of other legal entities in other countries, but a company 
registered 1n a foreign country 1s of course a foreign company It 1s only by that comity that we 
accept the conditions which are imposed by foreign law, and to take a simple illustration of that 

you may have a body to which recognition is given ın the English Courts by reason of the 
status which ıt has reached in the foreign Courts You may, on the other hand, have some indicia 
from a foreign country which are not recognised over here, because they are merely matters of 
the lex fori and ın our law matters of procedure are governed by our own lex fori ” 


This passage only indicates that where a company has been incorporated ın a foreign 
country, Courts of another country will recognise the factum of such incorporation 
and that though for certain purposes that body may not be recognised as a com- 
pany, subject to all implications of the law ın the latter country, the comity of nations 
compels a recognition of such incorporation and the conditions 1mposed by that 
foreign law on that body. This passage ıs no doubt not directly relevant, but ıt has 
been referred to by the learned counsel for the Department only for the purpose 
of establishing that though the foreign company ıs not a company within the 
meaning of the Company Law of India, 1ts corporate character must nevertheless be 
recognised. Reference was also made by the learned counsel for the Department 
to certain passages ın ““ Modern Company Law” of Gower wherein emphasis has 
been placed upon the fact that the English Law will always recognise a foreign 
company as a corporate body if it 1s duly incorporated according to the laws of a 
foreign State. 


Mr. Ranganathan, for the Department, referred also to South Indian Planting 
and Commercial Representation Fund v. Commissioner of Income-tax?. That was a 
case of an association and the decision was that the surplus of the receipts of the 
assessee over the expenditure was 1ncome assessable from other sources under sec- 
tion 12 of the Act. Basing himself on analogy, learned counsel suggests that even 
if the foreign company ıs not a company within the meaning of the Indian Income- 
tax Act, the shareholders of that company might be regarded for the purpose of the 
Indian Income-tax Act as constituting an association of persons and the profits dis- 
tributed to them by the company as income from other sources taxable 1n the hands 
of the shareholders. It 1s not necessary for us to decide the question on the basis 
of any analogy The question that was before the Tribunal was clearly whether 
the receipt of the amount from the foreign company, ın whatsoever a manner the 
foreign company might have acquired that income, was or was not income which 
was taxable under section 12 of the Act in the hands of a member of the company. 
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The description of this amount as ‘ dividend’ arose solely for the reason that the 
assessee so described 1t and on the basis of his position as a shareholder of the foreign 
company and on which footing the foreign company purported to distribute this 
amount to the assessee But the question undoubtedly was what was the nature of 
this receipt 1n the hands of the shareholder, whether it was of a revenue nature or 
of a capital nature That was the limited question which was posed by the assessee 
before the taxing authorities and the Tribunal, and it seems to us that the real 
question for decision 1s whether the sum received 1n the circumstances stated above 
by the assessee, though received from a foreign company, 1s assessable as profits 
under the Indian Income-tax Act Mr Narayanaswami, for the assessees, however 
contended that it is not open to us to re-frame the question in this manner. We are 
not satisfied that this objection has any validity. It has been decided by the Supreme 
Court ın Commissioner of Income-tax, Bombay v. Scindia Steam Navigation Com- 
pagy, Ltd.! that where a question of law 1s or 1s not raised before the Tribunal but the 
Tribunal deals with it, that will also be a question arising out of its order We have 
already pointed out that the Tribunal specifically dealt with the question that this 
amount must be regarded as profits received by the assessee, whatever may be the 
manner of his connection with the company from which he received it and what- 
ever might be the nature of the receipt in the hands of the company itself. Whether 
or not 1t was income taxable in the hands of the assessee was the point principally 
decided by the Tribunal and it seems to us therefore that the reference to the amount 
as dividend in the question as framed by the Tribunal is not at all sigmficant The 
real question at issue and one that properly arises from the order of the Tribunal 1s 
whether the sum received by the assessee from a foreign company 1s assessable as 
profits under the Act For the reasons that we have already set out, we answer the 
questions in the affirmative and against the assessees. The Department will be 
entitled to 1ts costs. Counsel’s fee Rs. 100 1n each case. 


VS. ———— Reference answered against 
the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR. JUSTICE GANAPATIA PILLAI AND MR. JUSTICE VENKATADRI. 
Rangammal and others .. Appellants, 


y. 
The Union of India represented by the Secretary, Board of 

Revenue, Central Government (Income-tax Department), 

New Delhi and others .. Respondents. 


Hindu Law—Jornt family—Trading famtly—Manager—New business started by—Mhnors ıf liable for 
arrears of Income-tax—New business—Need not be allted to ancestral business but ıt should not be speculative 


Income-tax Act (XI of 1922), section 67—Bar of suits in einl Courts—Substance of the suit should be looked 
anto—Arrears of Income-tax—Sutt by minors for declaration that joint family property ıs not hable for—Not mam- 
tainable 


The adult brothers had no independent source of money from which the capital necessary for 
the new business could have been drawn The family was a trading family and the Hindu Law 
makes a distinction ın this regard between trading famihes and non-trading families A manager ofa 
trading family is entitled to start a new business so as to bind minor members of the family, the only 
restriction on his powers being that 1t should not be a speculative business The new business started 
by the manager need not be allied to the ancestral business 


Kumbakonam Bank, Ltd v Shanmugam Pillai, (1956) MLJ 58 ILR (1956) Mad 430, referred. 


Section 67 of the Inceme-tax Act prohibits the institution of any suit for cancellmg or modifying 
an assessment of the Income-tax authorities The substance of the relief claimed was (though?it was 
cast as one for a declaration) that the share of the minors in the joint family property was nct lable 
for the income-tax arrears because the tax was assessed on businesses which were not joint family 
businesses The mere fact that a partition 1s effected ın pursuance of the preliminary decree in a 
partition suit would not affect the question of the hability of the properties for the tax arrears. 
Section 67 ıs a bar to the mamtaimability of the suit 


1. (1962)2SCJ 322 42LT R. 589. 24th July, 1962 
* Appeal No. 62 of 1958. (2nd Sravana, 1884, S aka). 
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Appeal against the decree of the Court of the Subordinate Judge of Erode in 
O.S. No. 26 of 1956. 
S. P. Radhakrishna Naidu and K. Kumaraswami, for Appellants. 


C.S Rama Rao Sahib and S. Ranganathan, for Respondents. 


The Judgment of the Court was delivered by 


Ganapatia Pillai, J —Plaintiffs 3 to 6 ım OS No. 26 of 1956 on the file of the 
Subordinate Judge’s Court, Coimbatore, are the appellants before us. They along 
with four others brought the suit out of which this appeal arises, for a declaration 
that the properties described as Items 1 to 13 and 14 to 21 in the plaint schedule 
should not be either sold or could be sold 1f at all only subject to a charge 1n favour 
of the 6th plaintiff for realisation of income-tax arrears due from their elder brother 
Ramaswami and for a permanent injunction restraining the Union of India and the 
Collector of Coimbatore from bringing these properties to sale for realisation Of 


the income-tax arrears due. 


The facts are the following One Palaniappa Mudahar was doing hardware 
business 1n Erode from 1920. He prospered in the business and purchased many 
properties including all the properties now in sult. He died in 1937 leaving his 
widow, the third plaintiff, and eight children. The first plaintiff was the fourth, 
son of Palaniappa and his sons are the seventh and eigth plaintiffs. It 1s said that 
the first two sons of Palaniappa were major at the time of lus death 1n 1937 and they 
started a lorry business, yarn business, tapioca business and also did contract work 
under Military authorities and they also started a wire-nail business. It is the 
contention of the plaintiffs that these businesses started by the brothers after the death 
of Palaniappa were their independent businesses and were not Joint family businesses 
However, 1t 1s admitted that throughout this period the business ın hardware 
started by Palamappa was being continued. - On 31st August, 1948 the Income-tax 
authorities assessed the joint family to 1ncome-tax for the assessment years 1944-45, 
1945-46 and 1946-47 and in September, 1948 they completed the assessment for the 
year 1947-48. All the businesses were treated by the Income-tax authorities as 
joint family businesses and the status of the assessee was taken as undivided Hindu 
family. After bringing to sale some of the joint family properties and realising a 
portion of the arrears of income-tax, about a lakh of rupees still remained due, and 
the Income-tax authorities took steps to attach and bring to sale the sum Items 1 
to 13 and 14 to 21 for the realisation of the arrears. At this stage the present suit 
was brought by the plaintiffs for the relief above mentioned In 1948 the plaintiffs 
filed OS No. 92 of 1948 on the file of the Subordinate Judge, Combatore, against 
their major brothers for partition of the joint family estate. A preliminary decree 
was passed in that case on 29th November, 1948 and by the final decree passed on 
12th April, 1949 Items 1 to 13 of the present plaint were allotted to minor plaintiffs 
4 to 6 and also plaintiffs 1 and 2 who were then minors In addition, by the final 
decree a sum of Rs. 4,000 was directed to be provided for the marriage expenses of 
6th plaintiff and a charge was given on all the properties Items 1 to 21 for payment 


of this marrage provision. 


Two main questions arose for consideration by the learned Subordinate Judge 
The first was whether the business started by the adult members of the famuly after 
the death of Palaniappa Mudaliar were not joint family business and consequently 
whether the assessments of income-tax on the profits of those businesses were not 
payable by the present plaintiffs. The second question was whether the suit as such 
was barred by section 67 of the Indian Income-tax Act. The learned Judge answered 
both these questions against the appellants. Hence this appeal. 


The same questions were also argued before us by the learned counsel for the 
appellants We find that there 1s no scope for finding that the new business started 
by the adult members of the family after the death of Palaniappa were started with 
any independent funds of those brothers. The evidence has been discussed by the 
learned Subordinate Judge 1n great detail and it 1s unnecessary for us to cover the 
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same ground over again except to say that we agree with him that it has not been 
proved that the adult brothers had any independent source of money from which 
the capital necessary for the new businesses could have been drawn. The family was 
a trading family and the Hindu Law makes a distinction im this regard between 
trading families and non-trading families. A manager of a trading family, ıt is well- 
known, 1s entitled to start a new business so as to bind minor members of the family, 
the only restriction on his powers being that 1t should not be a speculative business. 
This wide power 1s not enjoyed by the Manager of a non-trading family. It ıs not 
necessary for us to refer to all the decisions which establish this distinction between 
trading and non-trading families, except to refer to Kumbakonam Bank, Ltd. v. 
Shanmuga Pillai!. The question there was whether the principle laid down by the 
Banares Bank case*, should be extended to trading familles also. In answering 
thus question 1n the negative the Bench reviewed the entire case-law on the subject 
and pomted out the distinction between trading families and non-trading families 
in regard to this matter The law being well-settled, we must hold, agreeing with the 
Subordinate Judge, that the starting of new businesses like wire-nail business, lorry 
business, tapioca business and yarn business by the adult members of the family 
was a venture which they were entitled to start as joint family ventures with the 
result that the loss of those ventures would be binding on the minor members of the 
family  Itis nowhere suggested nor established by evidence that any of these 
ventures were speculative ın character. Counsel attempted to show that these new 
ventures had no connection with the hardware business conducted by the father 
Palamappa. Even here, he is not entirely correct. The wire-nail business 1s cer- 
tainly allied to the hardware business. Counsel was not able to point out any autho- 
rtyforthe contention that the new businesses started by the Manager of a trading 
family should be allied to the ancestral business So far as we are aware, the only 
restriction imposed by law 1s that the new business should not be a speculative one. 
We therefore agree with the learned Judge 1n the Court below that the businesses 
the profits of which were taxed by the income-tax authorities were joint family busi- 
nesses. The appellants could not therefore escape liability for paying the taxes due 
on the profits of such businesses. 

On the second point, the statute itself 1s very clear. Section 67 of the Income- 
tax Act prohibits the institution of any suit for cancelling or modifying an assessment 
of the Income-tax authorities. [t 1s true the prayer in the plait 1s not couched in 
terms which will attract the operation of section 67 of the Income-tax Act, because 
the prayer 1s for a declaration that the properties in question are not hable to be pro- 
ceeded against for the satisfaction of the demand due under the assessment Merely 
by casting the prayer 1n the form of a declaration, the substance of the prayer could 
not be hidden The substance here 1s that the share of the minors in the joint family 
property 1s not liable for the 1ncome-tax arrear because the tax was assessed on busi- 
nesses which were not joint family businesses. If the appellants were well-advised 
they could have moved the Income-tax authorities under section 23 and section 25-A 
which make provision for a claim made on behalf of a member of a Hindu family 
on the ground that the assessment should not proceed as though the family was un- 
divided If such a claim had been made to the Income-tax authorities, 1t was their duty 
to investigate the claim and record an order embodying their conclusion. Failing 
that, the appellants could have at least asked for a prayer in the partition suit O S. 
No 92 of 1948 on this question impleading the tax authorities as parties to the suit. 
Not having done this, the mere fact that a partition 1s effected in pursuance of the 
preliminary decree in the suit would not affect the question of the hability of the 
properties now 1n suit for the tax arrears We agree with the learend Judge 1n the 
Court below that section 67 of the Income-tax Act 1s a bar to the maintamability of 
the suit, even though the declaration asked for did not in terms refer to cancellation 
of the assessment made by the tax authorities 


The appeal therefore fails and 1s dismissed. There will be no order as to costs. 
V.S. ———— 


Appeal dismissed. 
A ———————— — NOME. c PR d 
7 (1956) 1 M.LJ. 58 , LLR. (1956) Mad. 34 (1932 3 MLI. 92. LR. 59 LA. 
30 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —Mr S  RAMACHANDRA Iver, Chief Justice AND Mr JUSTICE 
KUNHAMED KUTTI. 


Sundarambal . Appellant * 
v. 
Suppiah Pillai Respondent 


Hindu Adoption and Maintenance Act (LXXVIII of 1956), Section 24—Scope—Daughter—Right to 
maintenance against her father—Nature of Conversion to Christtarity of the daughter after filing her suit for past and 
future matntenance—Effect—Rrght to arrears of mazntenance—If forferted e 


There 1s no doubt'that the claim of a Hindu daughter to maintenance 1s personal to herself A 
claim for airears of maintenance will also partake of that character, so long as the maintenance had not 
been ascertained either by agreement of parties or by decree of Court Having regard to the nature 
of the right to mamtenance and also the provisions of section 24 of the Hindu Adoption and Matte- 
nance Act, 1956, where a Hindu daughter who had been converted to Christianity had not previously 
sued for maintenance against her parent, 1t would not be open to her to claim arrears of maintenance 
after her conversion even for the period during which she remained a Hindu But where on the date 
of presentation of plait claiming maintenance the daughter was a Hindu and contmued to be so 
even when the Hindu Adoption and Maintenance Act (1956) came into force her original right to 
claim maintenance from her father continued and her suit was sustainable even after the Act came into 
force, though she had become a convert to Christianity before the Act came into force 


The normal rule ıs that the nights of parties to an action should be adjudicated as on the date of 
the suit It 1s no doubt true that a Court will have jurisdiction to take note of events which came into 
existence subsequent to the suit and mould the relief accordingly But that would only enable the 
Court to deny the daughter mamtenance after the date of her conversion That jurisdiction cannot 
obviously deprive the daughter (who had filed a suit) of her claim for arrears of maintenance which 
was well laid at the time when the suit was instituted 


[On the merits however as there was already a compromise decree for payment of maintenance 
an the mothers suit claiming maintenance of the daughter also, the clam must be deemed to have 
been discharged ] 

Appeal under clause 15 of the Letters Patent against the Judgment of the Hon’ble 
Mr Justice Veeraswami, dated gth September, 1960} and the decree therein and 
passed ın S A No. 957 of 1958 preferred against the decree of the District Court of 
Maduraiin AS No 219 of 1957 (O.S No. 345 of 1956, District Munsit’s Court, 
Madurai Town at Madurai). 


N Arunachalam for K V Srimvasa Ayyar, for Appellant 
N. S. Srinwasan, for Respondent. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C J —This appeal raises a question under section 24 of the 
Hindu Adoption and Maintenance Act, 1956 ‘The appellant is the daughter of the 
respondent through his wife, whom he discarded ın the year 1944 The appellant's 
mother instituted OS No 70 of 1949 against the respondent and his father 1n the 
Sub-Court, Madurai, to recover past and future maintenance for herself and her 
daughter But the latter was not made eo nomtne a party to the suit The claim for 
‘maintenance was compromised, under which the appellant’s mother was given a 
house for residence and a sum of Rs 35 per mensem The compromise decree 1s 
dated goth October, 1950 About three years thereafter, the appellant attained the 
age of majority She even got employment in June, 1956 On 2oth September, 
1956, she instituted the suit, out of which this appeal arises, against her father, the 
respondent herein, for recovery of past and future maintenance. Her claim was 
originally contested on the ground that 1t had been discharged, as her mother was 
paid what was due to the appellant, aswell Pending the suit, certain events 
happened, which ıt 1s necessary now to refer to. The Hindu Adoption and Main- 
tenance Act, 1956, was passed and came into force on 21st December, 1956 That 
enactment which applies only to Hindus repealed the pre-existing Hindu Law in 





"LPA No 114 of 1960. Ist August, 1962. 
T (1961) 1 M.LJ 237 (1oth Sravana, 1884, Saka). 


L 


a Hindu by conversion to another religion ” 
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regard to matters expressly provided by ıt. The Act provides that a parent would 
be liable to the maintenance of his or her child, so long as the earnings, 1f any, of the 
child are insufficient to maintain him or her There 1s also another provision in 
that Act, vz , section 24, to which we will have to make reference presently, which 
absolves the parent from the liability to maintain the child when that child ceases 
to be a Hindu by conversion to anothe religion The appellant became a convert 
to Christianity on 7th June, 1956 On the same day, she was mariied to a Chris- 
tian husband There can be no doubt that, having regaid to the piovisions cf 
section 24, the appellant would have forfeited her rights, if any, for future mainte- 
nance from her father ‘The right to maintenance 1s a recurring one, and, even 
1f thére had been a decree ın respect of it, the appellant would have forfeited the 
same from the date of her ceasing to be a Hindu It was therefore competent for, 
and, indeed, obligatory upon, the lower Cow ts to take note of the subsequent event, 
v2%, the conversion of the appellant to a different religion, and decide the suit in 
the light thereof An issue was framed ın the suit as to whether the appellant would 
be entitled to claim the maintenance either by way of arrears or 1n respect of the 
future The trial Court took the view that the appellant would be entitled to main- 
tenance ti] the Act came into force, and adjudged accordingly On appeal by 
the respondent, the learned District Judge, Madurai, held that, generally mainte- 
nance has to be fixed as from the date of the decree and as by that tme the appel- 
lant had changed her faith, she would not be entitled even to the arrears of mainte- 
nance awarded ‘The appellate Court, therefore, dismissed the suit zn foto. Ona 
Second Appeal to this Court, the conclusion arrived at by the learned District Judge 
was affirmed by Veeraswamn1, J , though upon a different line ofreasoning Accord- 
ing to the learned Judge, the right of a Hindu daughter to be maintained by her 
father 1s a personal right and would be available to her only so long as she remained 
in the Hindu fold and would be lost to her on ceasing to bea Hindu. The judgment 
of the learned Judge ıs reported ın Sundarambal v  Suppiah Pilla! ‘The learned 
Judge, however, granted leave to the appellant to file an appeal under clause 15 
of the Letters Patent Hence this appeal : 


There can be little doubt that the claim of a Hindu daughter to be maintained 
by her father is personal to herself A claum for arrears of maintenance also will 
partake, of that character, so long asthe maintenance had not been ascertained 
either by agreement of parties or by decree of Court In Muthkalammal v Veera- 
raghavulu Nayudu*, a Bench of this Court held that a Hindu widow’s claim to mainte- 
nance against her husband’s coparcencr, so long as 1t had not been fixed, could not 
be assigned and a suit by an assignee was not therefore maintainable That deci- 
sion referred with approval to the unreported judgment of Happell, J, in CRP. 
No 675 of 1945, where there was a transfer by the plaintiff in a suit for maintenance 
of her right to arrears. The learned Judge held that, the amount of maintenance 
not having been ascertained previously, the right continued to be a personal right 
which could not be transferred. 


But no question of transfer of any right to maintenance, either past or future, 
1s involved in the present case The person entitled to the maintenance continues 
to be the plaintiff The only difference 1s that she has ceased to be a Hindu, having 
been converted to an alien religion The Hindu Adoption and Maintenance Act 
which applies only to Hindus provides under section 20 for payment of maintenance 
by a parent to his child or childrcn Section 4 of that Act repeals all existing laws 
with respect to which there 1s a provision under the Act. Section 20 cannot be 
said to be inconsistent with the pre-existing law But, even so, ıt has provided in 
itself a right ın the child to clam maintenance from the father under certain 
circumstances Section 24, which is important for the purpose of the present 
case, states that; 


“ no person shall be entitled to clam maintenance under this Chapter if he or she has ceased to be 
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Veeraswami, J , has expressed the view that, 1f the daughter of a Hindu who had 
been converted to Christianity had not previously sued for maintenance against 
her parent, 1t would not be open to her to claim arrears of maintenance after her 
conversion even for the period during which she remained a Hindu. Having 
regard to the nature of the right to maintenance and also to the provisions of section 
24 referred to above, we are m respectful agreement with that view But the appel- 
lant 1n the present case was a Hindu on the date of the presentation of the plaint 

She continued to be so even on the date when the Act came into force Therefore, 
her original right to claim maintenance from her father continued and her suit was 
sustainable even after the Act came into force. It was only later that the appellant 
was converted to Christianity The question thcn is whether, by reason of Such 
conversion, her suit has become incompctent The normal rule 1s that the rights of 
parties to an action should be adjudicated as on the date of the suit. It 15 no doubt 
true that a Count will have Jurisdiction to take note of events which came into exs- 
tence subsequent to the institution of the suit and mould the relief accordingly 

But that would only entitle the Court to deny the appellant maintenance after the 
datc of her conversion. That jurisdiction cannot obviously deprive the plaintiff 
of her claim for arrears of maintenance, which was well laid at the time when the 
suit was instituted; unless there be some statutory provision curtailing that right or 
entaNing the dismissal of the clam The only provision, to which our attention 
is drawn in this connection, is section 24 But, as we stated earlier, that refers only 
to claims to be made, whether for past or future maintenance and does not 1n teims 
refer to claims made when the party was a Hindu, but was subsequently converted 
to some other religion pending adjudication of the claim. It1s no doubt true that a 
claim for past maintenance before the decree is not assignable, but 1t can certainly 
be pursued by the person who 1s entitled to 1t. In other words, the claim 1s personal, 
and such peisonal claim cannot cease to be so, because there 1s a conversion to 
another religion of the person making the claim. We are therefore of opinion that 
the appellant, notwithstanding her conversion, would be entitled to recover fiom 
the respondent (her father) arrears of maintenance till the date of conversion to 
Christianity, the quantum payable being fixed after taking into consideration her 


earnings. But as we stated earlier, she would not be entitled to any future 
maihtenánceé 


Mr. N S. Srinivasa Ayyar, appearing for the respondent, has sought to support 
the judgment of the learned Judge on another ground Learned counsel contended 
that the appellant’s claim must be held to have been discharged ın view of the fact 
that, when her mother was agreed to be pa1d maintenance under the compromise 
decree referred to earlier, the appellant’s claim had also been taken into account. 
This contention appears to us to be well founded — It 1s admitted that the appellant 
has all along been living with her mother. It is also significant that, although she 
attained the age of majority as early as 1953, she did not make any claim against 
the respondent till 1956, and that too, after she was able to secure an cmployment. 
In the plat ın O S No 79 of 1949, the appellant’s mother expressly claimed main- 
tenance not only for herself, but for her child, the appellant The picamble to the 
decree, while referring to the claim, states that a clarm was made as and for past 
maintenance due to her and her daughter ‘The terms of the razmama do not, 
however, make any reference to the appellant That was probably because the 
appellant was not eo nomine a party to the suit Having regard to the claim made 
and the circumstances under which the compromise was effected and the significant 
inaction of the appellant till 1956, we accept the respondents’ case that the appcl- 
Jant’s claim to maintenance had been taken note of at the time of the compro- 
muse and provided for then by making a consolidated sum payable to her mother. 
‘The claim of the appellant, therefore, cannot be sustained on the merits 


The appeal fails and 1s accordingly dismissed. There will be no order as to 
costs. 


K. 5. ———— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR JUSTICE JAGADISAN AND Mm. Justice SRINIVASAN. 


T. Panchavarnathammal; Sivakasi .. Applicant* 
y. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922),secton 18-A(6) and (8)—Income-tax Rules, 1922, rule 48—Scope and 
applicabilty—Expression “Interest calculated in the manrer laud down by sub-section (6)” found in sub-section (8) 
—Jf takes ın sts fold the Last proviso to sub-section (6)—Rule 48, if applies to interest leviable under 
sub-section (8) 


Where an assessment order was passed finally so late as 7th March, 1958, in respect of assessment 
year 1948-49, for no fault on the part of the assessee,and that order included interest on the tax assessed 
in conformity with the provisions of sub-section (8) of section 18-A, of the Income-tax Act (1922), 
the Appellate Tribunal, setting aside the direction of the Appellate Assistant Commissioner to the 
Inopme-tax Officer " to determme the mterest payable in the light of the Last proviso to sub-section 


(6) read with rule 48 ”, referred that questión under section 66(1) of the Act (XI of 1922) to High 
Court of Madras. 


Held The scope of a proviso, prima facie, is only to modify or enlarge the operational field of 
the particular section or sub-section to which it 1s engrafted Section 18-A (6) relates to the class of 
assessees who have paid advance tax under sub-section (2) or (3) upon their own estimate of their in- 
come taking the risk of being obliged to pay interest provided foi therem if the payments made fall 
short of 80% of the tax finally , while sub-section (8) relates to the class of assessees who have paid 
no advance tax at all Thus the two sub-sections deal with two different classes of assessees. 


The discretion conferred on the Income-tax Officer by the Last proviso to sub-section (6) 
to reduce or waive interest payable by the assessee in such cases and under such circumstances as may be 
prescribed 1s not a component of calculation , nor ıs it a feature of computation of mterest The 
céntention that the expression in sub-section (8) “interest calculated 1n the manner laid down by sub- 
section (6) ” takes 1n its fold the discretion conferred on the taxing officer by the Last proviso so as 
to bring it within the ambit of sub-section (8) cannot, therefore, be accepted. 


Nor can it be contended that sub-section (6) 1s really the charging section ın the matter of levy 
of iriterest under section 18-A on all assessees whether governed by sub-section (6) or (8) , for the two 
sub-sections do not operate in the same field. 


Rule 48 has been framed to give effect to the Last proviso to sub-section (6) and can 
-only apply to cases, where under the enactment the Income-tax Officer 1s entitled to exercise his dis- 
cretion and that has been provided for by the Last proviso 


Latha Mangeshkar v Umon of India, (1959) 36 I T R 527, referred to., 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922) $^ ; 


K. Srimvasan, D. S. Meenakshisundaram and A. Devanathan, for Applicant. 
S. Ranganathan, Special Counsel for Income-tax on behalf of the Respondent. 
Thé Judgment of the Court was delivered by 


Jagadisan, J.—AÀn important question of law involving the interpretation of 
section 18-A (8) of the Indian Income-tax Act 1s raised before us in this reference 
application. 


The assessee 1s the sole proprietrix of a business 1n lucifer matches run under 
the name and style of “Gem Match Works" at Sivakasi For the year ended 29th 
June, 1947, the previous year 1n respect of the assesement year 1948-49, she submitted 
her return of income declaring that the income was Rs. 11,143. The Additional 
Incomestax Officer, Virudhunagar, completed the assessment on 17th March, 1953 
and determined the total income of the assessee as Rs. 25,129. On appeal by the 
assessee to the Appellate Assistant Commissioner, Madurai this assessment was 
set aside on 11th July, 1955 The Income-tax Officer was directed by the Appellate 
Authority to make a fresh enquiry regarding the real ownership of the match business, 
"whether 1t belonged to her or to her husband, and to make a further assessment The 
Income-tax Officer made a fresh assessment on 7th March, 1958. He held that the 
business belonged to the assessee and not to her husband and computed the total 
income as Rs 47,586 and levied a tax of Rs. 14,749-93 nP. The Officer also levied 
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penal interest of Rs. 4,669-06 nP onthe assessee under section 18-A (8) of the Act. 
This order was challenged by the assessee by preferring an appeal to the Appellate 
Assistant Commissioner. One of the grounds urged in the appeal by the assessee 
related to the levy of penal interest It was contended that the Income-tax Officer 
failed to exei1cise the discretion vested ın him under rule 48 of the Income-tax Rules 
to reduce or waive the penal interest leviable The assessment proceedings were 
spread over a number of years from 1953 to 1958 and 1t was the assessee's conten- 
tion that she should not be mulcted with penal interest for the period of the pendency 
of the proceedings as 1t cannot be said that she was 1n any way responsible for such 
pendency The appellate authority considered that the case was a fit one where 
relief under rule 48 could be given to the assessee. He accordingly disposed of the 
appeal giving the following direction 


** The delay 1n the assessment cannot at all be attributed to the appellant It 1s plain that th® 
Income-tax Officer has not applied his mind at all to the question of application of rule 48 Whe 


Officer 1s directed to pass an order determining the interest payable by the appellant 1n the light o f 


the Last proviso to section 18-A (6) read with rule 48 of the Income-tax Rules,” 


The Revenue preferred an appeal to the Income-tax Appellate Tribunal 
challenging the validity of the direction of the Appellate Assistant Commissioner 
to apply the Fifth proviso to section 18-A (6) to the instant case The Tribunal held 
that the direction of the Appellate Assistant Commissioner was erroneous 1n law, 
and accordingly allowed the appeal and set aside the direction Onthe applica- 
tion of the assessee under section 66 (1) of the Indian Income-tax Act, the Tribunal 
has referred the following question to this Court — 


** Whether on the facts and circumstances of the case the Appellate Tribunal was justified 
in law in holding that the Appellate Assistant Commissioner erred in directing the Income-tax 
CMicer to determine the interest payable by the assessee under section 18-A having regard to the 
Fifth proviso of section 18-A (6) read with rule 48 of the Income-tax Rules ? ” 


We shall briefly refer to the relevant portions of section 18-A and rule 48. 
Omitting unnecessary words, section 18-A so far as it 1s necessary to refer to 1t in the 
present context reads as follows .— 


*Section 18-A (1). the Income-tax Officer may, on or after the 1st day of 
April 1n any financial year, by order 1n writing, require an assessee to pay quarterly to the credit of 
the Central Government on the 15th day of June, 15th day of September, 15th day of December 
and 15th day of March inthat year, respectively, an amount equal to one quarter of the 
income-tax and super-tax payable on so much of such income as 1s included in his total income 
of the latest previous year in respect of which he has been assessed, if that total 1ncome 
exceeded the maximum amount not chargeable to taxın his case by two thousand five hundred 


(2) If any assessee who ıs required to pay tax by an order under sub-section (1) estimates 
at any time before the last instalment is due that the part of his income to which that sub-section 
applies for the period which would be the previous year for an assessment for the year next following 
1s less than the income on which he 1s required to pay tax and accordingly wishes to pay an amount 
less than the amount which he 1s so required to pay he may send to the Income-tax Officer an estimate 
of the tax payable by him calculated 1n the manner laid down 1n sub-section (1) . . and 
shall pay such amount as accords with his estimate 1n equal instalments on such of the dates specified 
1n sub-section (1) 


(3) Any person who has not hitherto been assessed shall before the 15th day of March 1n 
each financial year, if his total income of the period which would be the previous year for an assess- 
ment for the financial year next following, 1s likely to exceed the maximum amount not chargeable 
to tax 1n his case by two thousand five hundred rupees, send to the Income-tax Officer an estimate 
of the tax payable by him on that part of his 1income—calculated in the manner laid down 1n sub- 
section (1), and shall pay the amount, on such of the dates specified in that sub-section 2... by 
instalments. ... .. 

* x * * * 


(6) Where in any year an assessee has paid tax under sub-section (2) or sub-section (3) 
on the basis of his own estimate, and the tax so paid is less than eighty per cent of the tax deter“ 
mined on the basis of the regular assessment simple interest at the rate of six per cent. 
per annum from the Ist day of January ın the financial year in which the tax was paid upto the 
date of the said regular assessment shall be payable by the assessee upon the amount by which 
the tax so paid falls short of the said eighty per cent 

Provided that for any period after the 31st day of March, 1952, interest shall be payable at 
the rate of four per cent per annum 


Provided further that where a provisional assessment 1s made under section 22-B, interest 
shall be calculated 1n accordance with the foregoing provision upto the date on which the tax as 


{7 
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provisionally assessed 1s paid, and thereafter 1nterest shall be calculated at the rate aforesaid on the 
amount by which the tax as so assessed . falls short of the said eighty per cent. - 


Provided also that, where, as a result of an appeal under section 31 or section 33 or of a revi- 
sion under section 33-A or of a reference to the High Court under section 66, the amount on which 
interest was payable under this sub-section has been reduced the interest shall be reduced accordingly 
and the excess interest paid, if any, shall be refunded together with the amount of 1ncome-tax 
that 1s refundable 


Provided further that, where a business, profession or vocation 1s newly set up and 1s assessable 
on the income, profits and gains of its first previous year 1n the financial year following that 1n which 
it 1s set up, the interest payable shall be computed from the 1st day of April of the said financial year , 


Provided further that 1n such cases and under such circumstances as may be prescribed, the 
Incorfle-tax Officer may reduce or waive the interest payable by the assessee (fifth proviso), 


* * * * * 


(8) Where, on making the regular assessment, the Income-tax Officer finds that no 
pa¥ment of tax has been made ın accordance with the foregoing provisions of this section, interest 
calculated in the manner laid down in sub-section (6) shall be added to the tax as determined on the 
basis of the regular assessment. 


. . Rule 48 —The Income-tax Officer may reduce or waive the interest payable under section 18-A 
in the cases and under the circumstances mentioned below, namely . 


(1) When the relevant assessment 1s completed more than one year after the submission of 
the return, the delay 1n assessment not being attributable to the assessee 


(2) Where a person 1s under section 43 deemed to be an agent of another person and is 
assessed upon the latter's income. 


(3) Where the assessee has income from an unregistered firm to which the provisions of 
clause (d) of sub-section (5) of section 23 are applied 


(4) Where the “ previous year " 1s the financial year or any year ending near about the close 
of the financial year and large profits are made after the 15th of March, 1n circumstances which 
could not be foreseen. 


(5) Any case in which the Inspecting Assistant Commissioner considers that the  circum- 
‘stances are such that a reduction or waiver of the interest payable under section 18-A (6) 1s justified.” 


The scheme, under section 18-A, of payment of advance tax 1s fairly clear. The 
Income-tax Officer may call upon the assessee to pay advance tax quarterly, com- 
mencing from 15th day of June of each assessment year, on the basis of the assess- 
ment of the latest previous year, relating to the assessee. But the assessee ıs clothed 
with the right to offer his estimate of the income for the relevant period and pay 
advance tax on the basis of that estimate. At that stage, the Income-tax Officer 
has no right to refuse to accept the estimate of the assessee and insist upon the pay- 
ment of tax as demanded by him. The assessee, however, takes the risk of being 
obliged to pay interest, which is popularly known an ‘penal interest,’ where 
the advance tax paid by him on his own estimate falls below eighty per cent of the 
tax ultimately levied as the result of regular assessment In other words, the 
assessee has a twenty per cent margin to make a wrong estimate. Having regard 
to the fact that proceedings by way of assessment are usually spread over a long 
number of years, the Income-tax Officer has been given a discretion, under the Fifth 
proviso to section 18-A (6), to reduce or waive interest, so that’ the assessee may 
not suffer by the delay on the part ofthe Revenue An assessee, who fails to pay 
advance tax, falls within the ambit of section 18-A (8) and becomes hable to pay 
interest; and the manner of calculation of such interest 1s the same as that provided 
for in section 18-A (6). It1s quite obvious that sections 18-A (6) and 18-A (8) govern 
two different classes of assessees, assessees who have paid some advance tax and 
assessees who have not paid any advance tax at all. 


The short point that arises for decision is whether the Fifth proviso to section 
18-A (6) should be read 1nto section 18-A (8). Thatthe proviso operates to govern 
only cases falling within the ambit of sub-section (6) cannot be disputed, and we do 
not understand learned counsel for the assessee to urge any contrary contention, 
as prima facie the scope of a proviso is only to modify or enlarge the operational 
field of the particular section or sub-section to which st 1s engrafted. The normal 


II2 THE MADRAS LAW JOURNAL REPORTS [1963; 


rule of construction 1s that a proviso must be considered with relation to the prin- 
cipal matter to which ıt stands as a proviso (Moulton Lord Justice in Rex v. Dibdin?).. 
It 1s however pointed out by the learned counsel for the assessee that the language 
of sub-section (8) 1s sufficiently wide to incorporate 1n it the Fifth proviso of sub- 
section (6). Reliance is placed on the words “interest calculated m the manner 
laid down in sub-section (6) " The argument 1s that the levy of interest under sub- 
section (8) 1s cast 1n the same mould as that 1n sub-section (6) and the jurisdiction 
and power of the Department are 1dentical 1n regard to both sets of cases 1n sub- 
sections (6) and (8). We have therefore to examine the terms of sub-section (8) 
closely to ascertain the true intention of the Legislature—whether 1t had in view the 
conferment of the benefit of the Fifth proviso of sub-section (6) to the assessee felling 
under sub-section (8). Now, sub-section (8) makes the assessee liable to pay “interest, 
calculated ın the manner laid down ın sub-section (6).”” The discretion of the Income- 
tax Officer to reduce or waive imterest payable by an assessee under such circum - 
stances as may be prescribed 1s not a component of calculation, nor is 1t a feature 
of the manner of computation of interest. The quantum of the interest habihty 
must be fixed by the Officer before he can apply his mind to the question of reduction 
or waiver. It would be strange to hold that—the idea of reduction or waiver can 
be entertained as part of the process of determination of interest We are unable 
to agree: with the contention urged on behalf of the assessee that the manner of 
calculation of interest as laid down 1n sub-section (6) takes 1n 1ts fold the discretion 
of the Income-tax Officer to reduce or waive interest 1n an appropriate case. 


Mr. K. Srinivasan, learned counsel for the assessee, urged that sub-section (6) 
is really the charging section and it does not therefore matter whether the assessee 
is governed by sub-section (6) or by sub-section (8) 1n the matter of the levy of penal 
interest. We are unable to agree. As stated already the two sub-sections do not 
operate in the same field as they cover assessees of different types. An assessee 
under sub-section (6) is one who has paid the tax on his own estimate and who 1s 
further found to have made an under-estimate as a result of the final assessment. 
Sub-section (8) deals with an assessee who never made an advance payment at all. 
There 1s, therefore no scope for the argument that sub-section (6), 1s the charging 
section 1n respect of assessees falling within the ambit of sub-section (8). 


Mr. Srinivasan next contended that rule 48 1s general in its application as ıt 
vests the discretion in the Income-tax Officer to reduce or waive interest payable 
under section 18-A without specifying whether the interest levied or whether the 
interest leviable 1s one under sub-section (6) or one under sub-section (8). There 
is hardly any substance in this contention. Rule 48 has been framed only to give 
effect to the Fifth proviso under sub-section (6). The rule can apply only in a case 
where under the enactment the Income-tax Officer ıs entitled to grant reduction of 
interest or to waive the interest payable by the assessee. If, on a proper construc- 
tion of sub-section (8), it were to be held that the Officer has no discretion to reduce 
or waive interest, the language of rule 48, however wide and general it may be, 
cannot confer such a power. 


Precisely'the same question, as the one which we are now considering, was 
raised before the Bombay High Court in Lata Mangeshkar v. Union of India and 
others*. The assessee in that case, who was a singer by profession, was subjected 
to levy of penal interest as a result of the application of section 18-A (8). The ques- 
tion raised was whether the Income-tax Officer was bound 1n‘Jaw to apply the Fifth 
proviso of sub-section (6) to a case directly falling within sub-section (8) The Bom- 
bay High Court answered the question in the negative. At page 534, the learned 
Chief ‘Justice obseryes thus — 


I * tai 





4. LR. 1910 Pro, 57 at 125. 2. (1959) 36 I.T.R. 527. 
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“ If the intention of the Legislature was to corporate all the provisions 1n these provisos under 
sub-section (8), 1t was not necessary for 1t to refer in express and explicit terms to the manner of 
“ calculating interest " laid down ın sub-section (6) in enacting sub-section (8). It 1s clear, therefore, 
that in sub-section (8) the Legislature thought 1t necessary only to bring that part of sub-section (6) 
within the ambit of sub-section (8) which 1t thought was necessary to work out the provisions of 
sub-section (8) and this provision only refers, as we have just stated, to the manner of ‘ calculating 
interest ’ and nothing else With these express words ın sub-section (8) 1n reference to sub-section 
(6), 1t is extremely difficult to see how the Last Proviso of sub-section (6) ıs to be read as appl- 
cable also to cases falling under sub-section (8) ” 


Dealing with the contention based upon the language of rule 48, the learned Chief 
Justice observes thus at page 536 


“Reference to section 18-A in that rule cannot be read as if a rule was being laid down as 
applicable to all the provisions of section 18-A It must be read in the context of the language of 
sub-section (6) and particularly the Fifth Proviso to that sub-section. It 1s true that the rules are 
‘statutory rules and made by the Central Board of Revenue But we are not prepared to subscribe to 
the principle that the rules can 1n any manner control or direct the interpretation to be placed on 
the plain language of sub-section (8) ” 


‘We respectfully agree with these observations of the learned Chief Justice. 


Mr. Ranganathan, learned Counsel for the Department, referred us to an un- 
reported decision of this Court in W.P. No. 795 of 1956. There is no discussion 
of the question in that decision. The learned Judges, Rajagopalan and Rajagopala 
Ayyangar, JJ., dismissed the writ petition 1n the following words : 


. “There does not appear to be any provision ın the Income-tax Act for reduction or waiver of 
anterest where the liability arises under sub-clause (8) of section 18-A ” 


We have reached the same conclusion as the learned J udges in that case after 
having considered the question fully. 


. The question ıs answered against the assessee, who will pay the costs of the 
Department. Counsel’s fee Rs. 250. 
Answered against the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(In Insolvency). 


PRESENT ‘—Mr. Justice JAGADISAN, Mr. Justice -SRINIVASAN AND MR. 
JusricE SADASIVAM, 


In the matter of N Sundaram Iyer .. A Debtor. 

R. M. Subramaniam .. Petitroning Creditor Applicant. 
v. 

N Sundaram Iyer .  Debtor-Respondent * / 


Presidency Towns Insolvency Act (III of 1909), section 9(e)—Act of insolvency-—Attachment of property in 
execution of decree subsisting for twenty-one days prior to insolvency petrtion—Subsequent dismissal of execution 
petition as unthdrawan or setting aside wn appeal—Effect—Secton 13 (5)—Adjudtcation of debtor—Duscretion 
must be judwally exercised 
Civil Procedure Code (V of 1908), Order 38, rule 11 and Order 21, rule 57—Scope—Attachment before 
Judgment —Enures and continues after decree—Dismissal of execution petition for default —Executing Court — 
Duty to record cessatwn of attachment 


Practwe—Subsequent events—Duty of Court to take note of —Priciples. 


Where there was a valid order of attachment in execution of a money decree for twenty-one days 
prior to the filmg of the insolvency petition and the validity of that attachment was in no way shaken 
or affected, by the dismissal of the Execution Petition for default, the order of attachment would 
constitute an act of msolvency within the meaning of section g (e) of the Presidency Towns Insolvency 
Act The attachment ceased as the decree-holder did not choose to pursue the execution, and 
when 1t ceased , the cessor did not relate back to the date of the execution petition. 


The attachment must be valid ın law — If the order of attachment is cancelled m due course of 
judicial proceedings on the ground that the attachment ought not to have been made, the act of attach- 
ment must be deemed to have had no judicial existence, and can be treated as non est in law No rights 
can flow from them and accrued rights, if any, on foot of them must also cease The act of insolvency 
grounded on an attachment in execution of money. decree loses its foundation the moment such attach- 
ment is wiped out as a result of judicial adjudication 


———————————————————————— U 


*Petition No 1 of 1962. 13th Septeber, 1962. 
Application No. 18 of 1962. (22nd Bhadra, 1884, Saka) 
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It 1s true that the Court has got a discretion in the matter of adjudication, as the language used. 
m section 13(5) of the Presidency Towns Insolvency Act is that “the Court may make an order of 
adjudication if ıt 1s satisfied > But the discretion should be judicially exercised and should, of 


course, be not arbitrary or Capricious. 

The order of attachment before judgment made under Order 38, rule 11, of the Civil Procedure 
Code would enure and continue 1n the course of execution proceedings Where the execution petition is. 
dismissed due to the act of the decree-holder placmg the Court in such a position as to prevent it from 
proceeding with the execution, either by not paying the process fee, or by not filing the sale papers or 
by abandoning or withdrawing the petition, the dismissal 1s surely one for default In such cases, the , 
attachment ceases and it ıs the duty of the Executmg Court to record the cessation of the attach- B 
ment The clear terms of Order 21, rule 57 of the Code are imperative ın this behalf 


Broadly and generally stated, the rule 1s that the rights of parties have to be determined and. 
pronounced upon as on the date of commencement of the * lis’ before the Court This ıs noe. how- 
ever, a stubborn or inflexible rule and ıt has to give way ın instances where, unless the subsequent 
events are considered and taken mto account, grave injustice would result or the decision of the 
Court would become a mockery The discretion of the Court, under its herent powers, to adjust 
the rights of parties on the basis of events after the starting of the action, 1s well recognised,and 
accepted as a rule of justice, equity and good conscience In some cases, 1t 1s almost the duty of the 
Court to advert to the subsequent events brought to its notice lest 1t should fail to do substantial Justice 


between the parties 

The substratum of msolvency petition 1s the act of msolvency If what was visibly an act of 
1nsolvency on the date of the petition cannot be attributed that character when the petition comes on 
for orders, because of subsequent events, 1t 1s legitimate and proper that the Court should take stock 
of the actual situation as on the date of the disposal,finstead of relymg upon the past state of affairs 
which has ceased to exist Any adjudication that may be made, leaving out of account the change 
of circumstances affecting the act of msolvency would be futile, as 1t would be annulled under section 


21 of the Presidency Towns Insolvency Act 


Venkatakrishnayya v Malakondayya, (1942) 1 MLJ 38, overruled 
Appavoo Mudalar v T K Rathna Mudalar, OS A No 38 of 1960 approved 


Application to pass an order adjudicating the debtor-respondent herein as an 
insolvent and vesting his estate and effects 1n the Official Assignee of Madras and for 
other orders 

S. Ramasubramamam for petitioning Creditor. 

V P Raman, R Krishnaswami and N. Srwatsamam, for Debtor-Respondent. 

The Official Assignee in Person 

The petition came on for hearing before Kalasam, J., who made the following 

ORDER T—This is a petition by a creditor for adjudging the respondent-debtor 
aninsolvent Though various acts of insolvency are allcged 1n the petition, the only 
act, which the learned counsel for the petitioning creditor stresses, 1s that there wa» 
an attachment of the debtor’s properties for over 21 days. Another creditor attached 
the properties of the debtor in OS No 1703 of 1961, City Civil Court, Madras, 
before judgment on 10th August, 1961 The order of attachment was made absolute 
with the consent of the debtor on 21st September, 1961 The suit was decreed on 
the same day and the attachment was ordered to subsist On 24th November, 1961 
the decree-holder filed Execution Petition No 1664 of 1961 The City Civil Court 
ordered as follows ‘‘ Attach 8th December, 1961 ". On 8th December, 1961 the 
Court recorded as follows * “ It is reported that the property has been already attach- 
ed in attachment before judgment and made absolute " On 23rd December, 1961 
as no sale papers were filed the execution petition was dismissed as withdrawn. 
The present creditor’s petition was filed on 19th December, 1961 

There is now no dispute that the attachment was subsisting for more than 21 
days But the learned counsel for the debtor contends that the petition for attach- 
ment having been finally withdrawn it must be deemed that no petition existed and 
that an attachment for 21 days in a petition that was finally withdrawn could not be 
held to satisfy the requirements under section 9 of the Presidency Towns Insolvency 
Act Before I consider the amportance of the question that 1s raised I will dispose of 
another contention put forward by the learned counsel for the respondent Mr. 
V P Raman submitted that the debt of the petitioning creditor was already dis- 
charged He exam ned on behalf of the respondent one K V Subrahmanyam, a 
Lecturer of Vivekananda College According to the witness, two promissory notes 
Exhibits P-2 and P-3 were written by him and they were written at the residence of , 
eg a eee 

t 3rd August, 1962. 


A 
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Sivahnga Chettiar He deposed that though Sivalinga Chettiar advanced the 
money, the promissory note was taken 1n the name of Shanmugha, who assigned his 
debt in favour of the petitionmg creditor The witness also deposed that a fresh 
promussory note for Rs 80,000 was written and Sivalinga promised to return the old 
promissory motes When specifically asked, the witness was not able to say whether 
Exhibits P-2 and P-3 were discharged by the execution of the fresh promissory note 
for Rs 80,000 There 1s no endorsement of discharge on Exhibits P-2 and P- On 
the evidence of this witness 1t cannot be found that the promissory note executed in 
favour of the assignor of the petitioning creditor was discharged This contention 
of the 1espondent ıs therefore rejected 


e 
Section 9 of the Presidency Towns Insolvency Act, 1909, enumerates the various 

actsofInsolvency Section 9 (e) provides that a debtor commits an act of insolvency, 
if any of his property had been sold or attached for a period of not less than twenty- 
onè days in execution of the decree of any Court for the payment of money. On a 
reading of the section it ıs seen that a respondent can be adjudged an insolvent if his 
property had been sold or attached for a period of not less than 21 days in execution of 
a decree for payment of money [In this case it 1s not disputed that the property of 
the respondent was attached for more than 21 days. But the contention is that the 
petition for attachment of the property was withdrawn at a later date and therefore 
the attachement cannot be taken into account It may be noted that on the date of 
the filing of this petition, that 15 19th December, 1961 the petition for attachment was 
not withdrawn It was subsequently withdrawn on 23rd December, 1961 A Full 
Bench decision of this Court in Periakaruppan v Arunachalam held that when an 
adjudication had taken place under the Provincial Insolvency Act and it had been 
shown that no act of insolvency had been committed, the Court had no discretion in 
the matter, and that 1t must annul the adjudication In the case before the Full 
Bench the debtors were adjudged insolvents on a finding of fraudulent preference. 
It was later found that there was no fraudulent preference On tue finding that 
there was no fraudulent preference their Lordships observed that there was no act of 
insolvency and the Court was bound to annul the adjudication. This decision was 
referred to by a subsequent Bench of this Court in Venkatakrishnayya v. Malakondayya? 
In that case the sale which was held in execution of a decree was later set aside “The 
sale, which was the act of 1nsolvency, having been set aside, 1t was contended that it 
warranted the cancellation of the order of adjudication. Wadsworth, J , observed as 
follows 

“Under section 6(e), Provincial Insolvency Act, a debtor commits an act of bankruptcy, if any of 
hus property has been sold 1n execution of the decree of any Court for payment of money The enu- 
meration of the various acts of insolvency in section 6 seems to contemplate those acts which 1n the 
public eye shake the credit of a debtor and are likely to cause a scramble amongst the creditors for 
his assets The man may actually be solvent, but may still commnt an act of insolvency by 
suffering something to be done which shakes his apparent credit, as when he disappears from his normal 
dwelling house or hides himself fiom his — creditors or under the corresponding provision of the Pre- 
sidency Towns Insolvency Act, suffers some attachment of his property in execution of a decree to 
subsist for 21 days All these are outward and visible signs that a man’s credit has been shaken and 
they are circumstances which are likely to cause a panic amongst his creditors Consequently they 
rd any creditor in asking the Court to step m and see that there 1$ a fair distribution of the 
debtor's assets ” 


Referring to the Full Bench decision reported in Perakaruppan v. Arunachalam! the 
learned Judge observed that there ıt was held that an adjudication based on an 
alleged fraudulent preference would necessarily have to be cancelled or annulled on a 
judicial finding that there was no fraudulent preference. The Full Bench decision 
was distinguished on the ground that where the act of insolvency was fraudulent 
preference, there was no act of insolvency 1f there was a finding that there was no 
fiaudulent preference and the basis for insolvency was destroyed According to 
Wadsworth, J , under section 6 (e) when there was in fact a sale 1n execution, a subse- 
quent deposit whereby the sale 1s set aside or a subsequent obJection founded on some 
material irregularity resulting in the setting aside of the sale will not alte: the fact that 











I (1940 1ML J 228. I.L.R. (1940) Mad. 2. (1942) 1M LJ 38. 
441 (F B.). 
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the property was sold in execution of the decree In a recent unreported decision of 
this Court in O.S A No 38 of 1960 ıt was held that when an order of attachment, 
which confirmed the act of insolvency, was set aside, there was no basis for adjudica- 
tion. The decision in Venkataknsknayya v Malakondayya! was not brought to the 
notice of the learned Judges The decision m Venkatakrishnayya v Malakondayya* 
proceeds on the basis that when there was a sale in execution of a decree the fact that 
1t was subsequently set aside or not, is immaterial The decision 1n terms refers to a 
subsisting attachment for 21 days under the Presidency Towns Insolvency Act The 
reasoning of that decision would indicate that a subsequent setting aside of the attach- 
‘ment will not make any difference, and the act would constitute an act of insolvency. 
The recent decision of the Bench of this Court in OS A. No 38 of 1960 1s not*quite 
in conformity with the previous Bench decision. In the circumstances I am of the 
opinion that it is desirable that the matter may be referred to a Bench of this Court. 
The papers will be placed before the Chief Justice for orders. : 
In pursuance of the above Order the matter came on for hearing before 
the Full Bench (Jagadisan, Srinivasan and Sadasivam JJ.), 
S. Ramasubramaniam, for Petitioning-Creditor. 
V. P. Raman, R Krishnaswami and N. Snvatsamant, for Debtor-Respondent. 
The Official Assignee 1n person. 
The Judgment of the Court was delivered by 
jagadisan, F.—Thus is a creditor’s petition for adjudicating the respondent-debtor 
as an insolvent under the provisions of the Presidency Towns Insolvency Act — It 1s 
alleged in the petition that the respondent, who will hereinafter be referred to as the 
debtor, executed two promissory notes in favour of one RM Shanmugham of 
Athikkadu Thekkur, Ramanathapuram District, and borrowed two sums of money 
Rs. 5,000 and Rs. 7,500. The first promissory note for Rs. 5,000 1s dated 6th 
September, 1960 and the second promissory note for Rs. 7,500 is dated 5th November 
1960. The petitioner, who will hereafter be referred to as the petitioning creditor, 
claims to be the assignee of these two promissory notes from RM. Shanmugham for 
valid consideration The act of insolvency relied upon by the petitioner creditor 1s 
that the property of the debtor remained under attachment in execution of a money 
decree for 21 days prior to the filing of this petition. Though the petition contains 
allegations of other acts of insolvency said to have been committed by the debtor, the 
petitioning creditor 1s unable to substantiate them. ‘The debtor resists the applica- 
tion on the ground that there 1s no debt due and owing by him to the petitioning 
creditor, as the promissory notes assigned by RM. Shanmugham 1n favour of the 
petitioning creditor became discharged and satisfied by reason of his having executed 
a consolidated promissory note in favour of one Sivalmgam Chettiar. The debtor 
also avers that he has not committed any act ofinsolvency, and that the attachment 
of his property relied upon as an act of insolvency willnotany longer avail as the 
Execution Petition of the decree-holder, who attached the property, has itself been 


dismissed. 

The petition came on for hearing before Kailasam, J. The learned Judge 
recorded evidence and heard the parties. He reached the conclusion that the plea 
of the debtor that the promissory notes assigned over in favour of the petitioning cre- 
ditor by RM. Shanmugham were discharged was not acceptable. He found that the 
two promissory note debts were due by the debtor and that the petitioning creditor 
could therefore maintain the petition. On the question of the subsistence df an act 
of insolvency, the learned Judge referred to two decisions of this Court, one in 
Venkatakrshnayya v Malakondayya! and the other an unreported decision in OS A. 
No 38 of 1960 The learned Judge took the view that the decision of a Bench of 
this Court ın O S. A No. 38 of 1960 ıs not ın conformity with the Bench decision m 
Venkatakrishnayya v. Malakondayya*. He directed that the papers be placed before the 
learned Chief Justice for being placed before a Division Bench im view of the conflict 
of judicial opinion in the matter. By orders of the learned Chief Justice, the matter 


has now been placed before us. 








T13th September, 1912. 1. (1942 1 ML J. 38. 
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The liability of the debtor under the two promissory notes, which have been 
marked as Exhibits P-2 and P-3 in the case, 1s beyond question, particularly in view 
of the definite finding of the learned Judge, Kailasam, J. It 1s not open to us to go 
into that question at this stage, and we must mention that the learned counsel for 
the debtor quite properly did not seek to canvass that finding before us The only 
question that has been debated before us centered on the availability of an act of 
insolvency due to the attachment of the debtor’s properties 1n execution of a money 
decree in OS No 1703 of 1961 on the file of the City Civil Court at Madras. 


It will now be convenient to refer to the various proceedings in the suit O S. 
No. $703 of 1961, City Civil Court, Madras. That suit was filed by one Meyyappan 
against the debtor for recovery of a substantial amount due to hm On toth 
August, 1961, Meyyappan filed an application, I A No. 1174 of 1961 praying 
for an attachment before judgment of three 1tems of properties belonging to the 
debtor in the City of Madras The Court granted an mtermm attachment, and 
when that application came on for final disposal on 21st September, 1961, the debtor 
consented to the attachment and accordingly the 1nterim order of attachment was 
made absolute on that date (21st September, 1961), the suit itself was decreed as 
the debtor had no defence to the suit. Meyyappan, the decree-holder, filed an 
Execution Petition, EP No 1664 of 1961, on 24th November, 1961 praying for 
the sale of the attached properties On that date, the Court, overlooking the sub- 
sistence of the attachment before judgment, passed a fresh order of attachment to 
be effected on or before 8th December, 1961 When the Execution Petition came 
on for orders on 8th December, 1961 the attention of the Executing Court was 
drawn to the fact of the pre-existing attachment, and the Court thereupon passed 
the following order : 


** It ıs reported that the property has already been in attachment before judgment and made 
absolute. For sale papers 3rd January, 1962 ” 


For some reason, which 1s not quite apparent, the decree-holder Meyyappan had 
the Execution Petition E P No. 1664 of 1961 advanced on 23rd December, 1961 and 
intimated to the Court that he was not pressing the Execution Petition. The Court 
then passed the following order : 


“The Execution Petition was advanced No sale papers as this E P. 15 dismissed as withdrawn ?? 


- One thing, however, 1s clear that the Execution Petition was not withdrawn because 


of any discharge of the decree We find from the execution records in the suit 
that the decree-holder filed another Execution Petition, E P. No 1887 of 1961, on 
I1th December, 1961 praying for the arrest and detention in civil prison of the debtor. 
We are not concerned with the subsequent course of the execution proceedings in 
that suit The fact remains that the Execution Petition for sale of the attached 
properties stood dismissed on 23rd December, 1961. 


We shall now refer to the salient provisions of the Presidency Towns Insolvency 
Act. Section g reads. 


** A debtor commits an act of insolvency in each of the following cases, namely .— 
(e) xf any of his property has been sold or attached for a period of not less than twenty-one days 
in execution of the decree of any Gourt for the payment of money ” 
Section 21 of the Act ss as follows: 


"21 (1) Where, in the opinion of the Court, a debtor ought not to have been adjudged insolvent 
or where it 1s proved to the satisfaction of the Court that the debts of the insolvent are paid ın full. the 
Court shall, on the application of any person interested, by order, annul the adjudication and the Court 
may, of its own motion or on application made by the Official Assignee or any creditor, annul any 
adjudication made on the petition of a debtor who was, by reason of the provisions of sub-section (2) 
of section 14, not entitled to present such petition ” 


The section in the Provincial Insolvency Act corresponding to section 9 (e) 1s section 6 
(e). That reads: 


* * À debtor commits an act of solvency m each of the following cases, namely .— 
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(e) 1fany of his property has been sold m execution of the decree of any Court for the payment 
ofmoney ” 


It 1s only under the Presidency Towns Insolvency Act that the subsistence of 
attachment ın execution of a money decree for a period not less than 21 days, 1s 
an act of insolvency ‘The Provincial Insolvency Act does not contain any such 
provision ‘The reason for this difference between the two Acts is not readily dis- 
cernible. Mulla in his “ Law of Insolvency ” states that 


"^ 1t was thought that illusive attachments ın favour of the debtor’s friends or relatives with a 
view to take the property out of the reach of creditors were not so common in the moffusil as ın the 
Presidency Towns ” E 
Under both the enactments, a Court sale ın execution of a decree for payment of 
money, 1s an act of insolvency 


The language of section 9 (e) of the Presidency Towns Insolvency Act would 
seem to indicate that what all ıs necessary to constitute the act of insolvency ıs a 
de facto sale or an attachment for twenty-one days It ıs open to the construction 
that once the sale is held by the property being knocked down to the highest bidder 
or if the attachment subsists for twenty-one days, the act of insolvency 1s complete 
and indefeasible But we do not think that this 1s the true meaning of the section 
Of course, there must be a factual sale or the continuance of attachment for the 
prescribed period That would not be enough to comply with the section In 
our opinion, the sale or attachment must also be validin law If the sale 1s set aside 
or the attachment 1s cancelled ın due course of judicial proceedings on the ground 
that the sale ought not to have been held or the attachment ought not to have been 
ordered, those acts of sale or attachment as the case may be, must be deemed to 
have had no Judicial existence They must be treated as “non est” in law No 
rights can flow from them and accrued rights, 1f any, on foot of them must also cease 
The act of insolvency grounded on a sale or attachment in execution of a money 
decree loses its foundation the moment such sale or attachment 1s wiped out as a 
result of judicial adjudication. , 


The only act of insolvency relied upon to sustain the petition for adjudication 
is the attachment of the debtor's property in the suit O S. No. 1703 of 1961 That 
there has been an attachment in execution of a money decree for twenty-one days 
within three months before the presentation of the petition, cannot be disputed 
It ıs true that at the inception the attachment was one before judgment It was 
first effected, on 10th August, 1961, and was made absolute by consent of the parties 
on 21st September, 1961. It however became an attachment in execution of a 
decree on the passing of the decree and the presentation of the Execution Petition, 
E P No 1664 of 1961, for effecting sale of the attached property. Order 38, 1ule 11 
of the Code of Civil Procedure provides that an attachment before judgment can 


be treated as an attachment in execution after passing of the decree That provision 
states 


** Where property 1s under attachment by virtue of the provisions of this order and a decree 1s 
subsequently passed 1n favour of the plaintiff, 1t shall not be necessary upon an application for execu- 
tion of such decree to apply for a re-attachment of the property ” 


Construmg this provision, there 1s a sufficient volume of judicial precedents upholding 
the view that the attachment pre-existing the Judgment would enure and continue 
in the course of execution proceedings—See Meyyappa Chettar v Chidambaram Chettiar} 


Dalayya v Sundara .Narayana?. Varadachariar, J , stated the principle thus in Dalayya 
v Sundara Narayana? 


** Asa question of principle, faq attachment before judgment can be treated as an attachment for 
purposes of execution at all, 1t ıs difficult to see what necessity thee 1s for an order of Gourt The 
more reasonable view seems to us to be to hold that, from the time the decree-holder applies for execu- 
tion, he elects to avail himself of the attachment before judgment and from that moment the attachment 
before judgment becomes an attachment available for purposes of execution ” 
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In Chidambara Mudaliar v Ranganathan!, we have a direct authority for the position 
that an attachment before judgment automatically becomes an attachment ın execu- 
tion of the decrce, when the decree-holder applies for an order of the Court directing 
the sale of the property attached and that the subsistence of such an attachment for 
morc than twenty-one days after the application for sale has been made by the decree- 
holder can be relied upon as an act of insolvency under section g (e) of the Presidency 
Towns Insolvency Act. 


In the present case, the Execution Petition, E P. No 1664 of 1961, was filed 
on 24th November, 1961 praying for sale of the attached property When this 
petition for adjudication was filed on 19th December, 1961, 1t was grounded well 
on the subsistence of attachment for twenty-one days previously So fai the ground 
1s clear and free from contioveisy The Execution Petition was however dismissed 
on 23rd December, 1961 It cannot be pretended that the attachment survived 
the dismissal and continued Indeed that 1s not the standpoint of the petitioning 
creditor The Execution Petition was dismissed as the decree holder withdrew ıt 
Now, Order 21, rule 57 of the Code of Civil Procedure, as framed by this Court, 
reads 

‘Where any property has been attached in execution of a decree ard the Gourt hearing the 
execution application either dismisses 1t or adjourns the proceeding to a future date, 1t shall state 
whether the attachment continues or ceases Provided that when the Court dismisses such an applica- 
tion by reason of the decree-holder’s default the order shall state that the attachment do cease ”’ 

Where the Execution Petition 1s dismissed, due to the act of the decree holder 
placing the Court ın such a position as to prevent ıt from proceeding with the execu- 
tion, either by not paying the process fee, or by not filing the sale papers or by 
abandoning or withdrawing the petition, the dismissal ıs, surely, one for default. 
In such cases, the attachment ceases and it 1s the duty of the Executing Court to 
record the cessation of attachment The clear terms of Order 21, rule 57 of the 
Code of Civil Procedure are smperative in this behalf and the tendency on the part 
of the Subordinate Counts to ignore ıt 1s to be deeply regietted 


What follows from the cessor of attachment or the withdrawal of the Execution 
Petition cn 23rd December, 1961 1s the real debating ground between the ccntestants 
in this case The contention of the petitioning creditor ıs two-fold (1) the with- 
drawal of the Execution Petition only put an end to the attachment on the date of 
the withdiawal and the termination of the attachment cannot be projected back 
and given a retrospective operation so as to vacate altogether its pre-existence , (2) 
the debtor cannot plead and rely upon an event subsequent to the filing of the peta- 
tion The debtor contends that the effect of the withdrawal of the Execution Peti- 
tion was as if the Execution Petition had not been filed at all:and that the parties 
should be placed back in their respective positions which they occupied prior to 
the fibng of the Execution Petition Ifthis contention 1s accepted, there would not be 
any attachment in execution of a moncy deciee According to the debtor, subse- 
quent events after the filing of the petition ought to be takcn into account as other- 
wise the adjudication, 1f made, would rest on an unrcal state of affairs 


We shall first dispose of the contention 1elating to the propriety of the adjudcat- 
ing Court, taking note of events subsequent to the filing of the Insolvency Petition 
Broadly and gcnerally stated, the rulc 1s that the rights of parties have to be dete- 
mincd apd pionounced upon as on the date of the commencement of the ‘his’ 
before the Court This ıs not, however, a stubborn or inflexible rule and ıt has to 
give way in instances where, unless the subsequent events are considered and taken 
into account, g1ave injustice would result or the decision of the Court would become 
a mockery. A spouse applies for restitution of conjugal i:ghts Dung the pen- 
dency of the proceeding, the marriage 1s dissolved by a decree of competent Court. 
The Court dealing with the restitutional application ıs bound to have regard to the 
altered circumstances A landlord sues to evict his tenant on the ground of for- 
feiture of lease Before the suit 15 tried, the term of the lease expues The Court 
can take note of this cncumstance and grant relief. Itwould be pedantiy to multiply 


I. (1942) MLJ 428. 
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instances The discretion of the Court, under its inherent powers, to adjust the 
rights of parties on the basis of events happening after the starting of the action, 1s 
well recognised and accepted as a rule of justice, equity and good conscience. In 
some cases, 1t 1s almost the duty of the Court to advert to subsequent events brought 
to its notice lest 1t should fail to do substantial justice between the parties. The 
substratum of an insolvency petition ıs the act of msolvency If what was visibly 
an act of insolvency on the date of the petition cannot be attributed that character 
when the petition comes on for orders, because of subsequent events, 1t 1s legitimate 
and proper that the Court should take stock of the actual situation as on the date 
of the disposal, instead of relying upon the past state of affairs which has ceased to 
exist Any adjudication that may be made, leaving out of account the charge of 
circumstances affecting the act of insolvency, would be futile, as 1t would be annulled 
under section 21 of the Act Its possible to view the question from another angle. 
There must be proof of an act of insolvency having been committed within three ~ 
months of the presentation of the petition Otherwise, the creditor’s petition 
would fail The debtor resisting the application ıs not prevented from letting 1n. 
evidence of facts and circumstances to show that there was no act of insolvency. 
Such facts and circumstances are not inadmissible in evidence on the ground of 
their stemming from events subsequent to the petition Strictly speaking, evidence 
relating to act of insolvency in the shape of subsequent events, if let in, does not 
offend the general rule of the rights of parties being confined and restricted to the 
date of the institution of the proceedings. But, even otherwise, in our opinion, 
this is a fit case in which the Court can and should look into the after-events as well. 


The point that has now to be considered, which is indeed the most crucial 
in the case, 1s the effect of the withdrawal of the Execution Petition on 23rd December, 
1961 The attachment on the property did certainly terminate on that date This 
1S common ground between the petitioning creditor and the debtor. Did the cessor 
of the attachment have the effect of deeming no attachment at all between the date 
of filing the Execution Petition and its dismissal for default? The answer of the 
petitioning creditor 1s in the negative, but the debtor’s answer 1s in the affirmative. 
In our opinion, the attachment ceased as the decree-holder did not choose to pursue 
the execution, and when 1t ceased, the cessor did not relate back to the date of thc 
Execution Petition. It 1s nobody’s case that the attachment was set aside on the 
ground of its having been illegally or 1mproperly obtained or that the attachment 
ought never to have been allowed to continue after the date of the decree. We 
find no support for this doctrine of relation back, or retrospective cessor, either on. 
principle or authority Our view 1s that, on the facts of the present case, there was 
a valid attachment in execution of money decree for twenty-one days prior to the 
filing of the Insolvency Petition, and the validity of that attachment was in no way 
shaken or affected by the dismissal of the Execution Petition for default 


Learned counsel for the petitioning creditor contends that, even if ıt were to be 
held that the attachment was not operative and subsisting by reason of the dismissal 
of the Exccution Petition on 23rd December, 1961, that would not take away the 
de facto existence of the attachment for the requisite period or would avail to defeat 
the petitioning creditor, preventing him from relying upon it as an act of insolvency. 
The decision in Venkatakrishknayya v Malakondayya!, has been relied upon by the learn- 
ed counsel in support of this contention We shall refer to this decision in some de- 
tail, as Kailasam, J , has pointed out that this 15 m conflict with the decision of a later 
Division Bench of this Court in O S A. No 380£1960 In that case, the debtor was 
adjudicated as insolvent on the ground that there was an act of insolvency by reason 
of the debto1’s property having been sold away ın Court auction in execution of money 
decree There was an adjudication order passed by the Courts below, and a Civil 
Revision Petition had been preferred against that order. Durmg the pendency 
of the Civil Revision Petition, the execution sale, relied upon as an act of insolvency, 
had been set aside under the provisions of Order 21, rule 89 of the Code of Civil Proce- 
dure The contention urged on behalfof the debtor m this Court was that, the sale itself 
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having been set aside, there was no longer an act of msolvency available, and that 
therefore the adjudication order should be set aside This contention was, however, 
repelled by this Court. "The learned Judges took the view that the words “ property 
has been sold in execution of a decree” refer not to an indefeasible sale, 
but a sale which has been actually held and which may be set aside as a result of 
subsequent proceedings The reasoning of Wadsworth, J , who delivered the judg- 
ment of the Bench, 1s as follows - 


“The enumeration of the various acts of insolvency 1n section 6 seems to contemplate those acts. 
which in the public eye shake the credit of a debtor and are likely to cause a scramble amongst the 
credyors for his assets. The man may actually be solvent, but may still commit the act of 1nsolvency 
by suffering something to be done which shakes his apparent credit, as when he disappears from his 
normal house or hides himself from his creditors, or, under the corresponding provision of the Presi- 
dency Towns Insolvency Act, suffers some attachment of his property 1n execution of a decree to subsist 
for 21 days All these are outward and visible signs that a man’s credit has been shaken and they are 
cifcumstances which are likely to cause a panic amongst the creditors Gonsequently, they justify any 
creditor 1n asking the Court to step 1n and see that there 1s a fair distribution of the debtor’s assets 


Having these considerations in mind, ıt 1s but natural that the Legislature should lay down as one 
of the criteria for judging whether a man’s ostensible credit has been shaken, the fact of a sale 1n Gourt 
of his assets in execution ofa decree The question whether the sale 1s eventually set aside for some 
irregularity or whether the debtor eventually finds 1t to his interest to deposit the amount of the parti- 
cular decree 1s not really material. ”’ 


With great respect to the learned Judge, we are unable to agree with his view 
on the matter In our opinion, the conception underlying this view 1s the presump- 
tion that Court sales are properly and fairly held at the instance of honest decree- 
holders and that the judgment-debtors suffermg Court sales are generally on the 
verge of insolvency. We are unable to subscribe to this view, which, stated generally, 
is difficult of acceptance and which examined, in the light of experience, cannot be 
supported The Court should also take note of the fact that there are decree-holders, 
who dishonestly execute the decree even after its discharge, that Court sales are not 
infrequently held in a manner which ıs shockingly unconscionable and that even 
judgment-debtors who have assets more than liabilities have very often to face execu- 
tion sales due to the pressure of the decree-holder. The test should, therefore, be 
not whether there was 1n fact a sale, but whether there was a valid mdefessible sale 
n conformity with the provisions ofthelaw The learned Judge, has, in our opinion, 
entircly overlooked the crucial thing, namely, that when once a sale 1s set aside by a 
competent order of Court, it cannot be relied upon for any purpose whatsoever, as 
that would be in the teeth of the order, annulling the same We must also point out 
that the learned Judge himself was inclined to take the vicw that the setting aside of 
the sale would constitute a ground for annulling the order of adjudication made on 
the basis of the sale At page 40, the learned Judge observed thus 


**We do not wish to say anything which will be read as deciding that an Insolvency Petition could 
or could not be maintained on the strength of a sale which had been set aside before the insolvency 
petition was presented , nor do we wish to preyudice any application to annul the adjudication which 
might be preferred on the basis that the setting aside of the sale 1s a sufficient reason for the annulment. 
of the insolvency ”’ 


If the order of adjudication can be annulled in consequence of the setting aside of the 
sale which formed the foundation for adjudication, we do not see why the petition 
for adjudication itself should not be resisted successfully on that ground With great 
respect to the learned Judges of the Division Bench, we find ourselves unable to agree 
with then view and we express our respectful dissent from ıt In our opinion, the 
decision in Venkatakrishnayya v Malakondayya!, ıs not correctly decided 


In Appavoo Mudahar v. T K Rathna Mudahar? the facts were as follows: One 
Appavoo Mudaliar was adjudged as insolvent. The only act of insolvency relied 
upon by the petitioning creditor was that the debtor’s properties remained under 
attachment for more than three weeks The attachment was made by the City Civil 
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Court m E.P. No. 913 of 1958 on 11th February, 1959. That order was the subject- 
matter of an appeal to this Court in C M.A No rorof:959 When the Insolvency 
Petition came on for hearing, the appeal against the order of attachment had not been 
disposed of  Ganapatia Pillai, J , adjudicated Appavoo Mudaliar as an insolvent, 
holding that there has been a valid attachment of his properties for the requisite 
period and that would constitute an act of insolvency under section 9 (e) of the Presi- 
dency Towns Insolvency Act Subsequently, CMA No tor of 1959 was allowed 
The order of attachment was set aside and the execution petition was remanded to 
the Executing Court for fresh consideration The controversy between the decree- 
holder and the judgment-dcbto: in C M A No ror of 1959 was whether there was a 
pre-decretal arrangement between them ‘The order of adjudication made *by 
Ganpatia Pillai, J , was taken up on appeal in O S A No 38 of 1960, which was heard 
by the learned Chief Justice and Ramakrishnan, J It was then contended before 
the appellate Court on behalf of the solvent that there was no available act af 
insolvency, as the attachment relied upon by the petitioning-creditor had itself been 
set aside in C M A. No ror of 1959 The learned Judges held that there was no 
act of insolvency proved or established, and set aside the order of adjudication The 
learned Chief Justice observes thus in his order 

** Tt cannot be denied that on these facts the appellant will be entitled to have his adjudication 
annulled But even otherwise, we are of opinion that ıt will be competent foi this Court, sitting in 
appeal against the order of adjudication, to take note of subsequent events and grant the appellant the 
relief that heis entitled to Weare of opinion that the adjudication made by the learned Judge cannot 


be sustained in view of the fact that legally there ıs no order of attachment over the properties of the 
respondent " 


The decision referred to above, upholds the principle that the setting aside of an 
attachment on the ground that 1t was not legal or proper, so complctely nullifies 
it that ıt cannot be said to have been ın valid existence at any tıme, and that, if it 
had no such existence, 1t cannot be relicd upon as an act of insolvency We agree, 
with respect, with this principle of law 


As stated already, in the present case, there has been no setting aside of the order 
of attachment This case will not fall within the principle of the decision of the 
Division Bench in OSA No 38 of 1960 There was only a termination of the 
attachment on 23rd December, 1961 and that termination did not have the effect 
of destroying the subsistence of the attachment during the period prior to the institu- 
tion of the Insolvency Pctition 


Mr VP Raman, learned counsel for the debtor, contends that the debtor had 
no knowledge of the attachment pioceedings at all and that 1t would be inequitable 
and unjust to adjudicate him as insolvent because the deciee-holder surreptitiously, 
behind his back, obtained an ordei of attachment and that attachment continued for 
a period of twenty-one days The learned counsel contends that the Insolvency 
Court has got a discretion in the matter of adjudication, which affects the status of a 
citizen, and that, in the present casc, having regard to the peculiar circumstances, 
the debtor ought not to be adjudged insolvent We are not willing to accept the 
contention of the leaincd counsel that the debtor was completely ın 1gnorance of the 
execution proceedings in the City Civil Court suit, OS No 1703 of 1961 The 
debtor himself consented to the attachment before judgment being made absolute on 
21st September, 1961 The decree was passed ın his presence on that date He must 
have been aware of the legal position that the attachment before judgment would 
continue to cnure and subsist in favour of the decree-holder ın the course of further 
execution proceedings which the decree-holder might take by bringing the properties 
to sale It is true that the Cow t has got a disciction in the matter of adjudication, 
as the language used ın section 13 (5) of the Presidency Towns Insolvency Act is that 
“the Court may make an order of adjudication ift 1s satisfied > But 
the discrction should be judicially exercised and should, of course, be not arbitrary 
or capricious Ifa creditor establishes the fact that he has got to recove1 moneys 
from the debtor, of an amount more than Rs 500 and that the debtor is guilty of an 
act of msolvency within a period of three months prior to the filing of the petition, the 
Court should normally exercise its discretion by directing an adjudication, Other- 
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‘wise, 1t would be unjust to the creditor filing the petition and also to the general body 
of creditors, to whom the debtor might be indebted The debtor might secrete the 
properties and defeat the creditors and the creditors themselves may get into a scram- 
ble for realisation of their respective debts The object of the Insolvency Law 1s to 
promote and help a fair distribution of the debto1’s assets betwecn the creditors In 
our opinion, theire 1s no circumstance in this case which would induce us to dismiss 
the petition for adjudication, though all the statutory conditions for passing an order 
1n favour of the petitioning cieditor are present and have been established 


We have expressed our opinion in the 1eference The papers will be placed 
befoye the learned Chief Justice for further direction in the matter 


After the expression of the above opinion the application came on for final 
disposal before Kalasam, F , who made the following 


e Orvert —In view of the decision of the Full Bench adjudication should follow. 
The debtor ıs adjudged insolvent. The advocates’ fee for the petitioner ıs fixed at 
Rs. 250. 


V.S. ———— Debtor adjudicated insolvent. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr S RaAMAcHANDRA IYER, Chief Justice AND Mr Justice RAMA- 
KRISHNAN. 


P.T Narayana Ayyar and others Appellants* 
U. 
Baghirathi Ammal and another Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 62 (1)—9Suit agaist the 
order of the Commissioner —Order of the Commissioner allowing the appeal and directing the Deputy Commissioner 
to pass consequential orders— Limitation runs from the date of the communication of the order of the Commissioner 


Under section 61 of the Madras Religious and Charitable Erdowmerts Act (1951) 1t 1s open to 
the Gommussiocner to cancel oz modify the order of the Deputy Gommussiore: If as a result of the exer- 
cise of his appellate powers the Gommussioner holds that an institution 1s rot a religious institution 
withm the purview of the Act, ıt ıs obviously that order that has got to be set aside by a suit under 
section 62 ofthe Act The time for filing the suit will begin to run from the date of the communication 
of the order of the Ciommissioner 


The consequential orders of the Deputy Commissioner passed as directed by the Commissioner 1n 
allowing the appeal could not form the subject-matter of any fresh grievance and if it did the remedy 
would be by way of an appeal to the Gommussioner and not in a suit under section 62 of the Act 

Apeal against the decree of the Court of the Subordinate Judge of Coimbatore 
in Original Suit No. 28 of 1955 


Vedantam Snnwasan, for Appellants 
VS Rangaswam: Ayyangar, for Respondents. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C F —The only question for determination in this appeal ıs 
whether the suit filed by the appellants under section 62 of the Madras Hindu 
Religious and Charitable Endowments Act is within tıme The facts necessary for 
the consideration of the question can be briefly set out — 


One Lakshmi Ammal who was a 1esident of Perur in Coimbatore district died 
in the year 1940 leaving a will dated oth May, 1921 During her lifetime she was 
worshipping Sr1 Chakia Rajeswari whose idol had been installed 1n her house By 
her will, the testatiix set apait two items of properties for the conduct of worship 
of the deity on ordinary days and also on other important festive occasions Out 
of the surplus income avilable after meeting the puja expenses the will directed that 
the trustees were to feed as many Brahmuns as possible who did veda Parayanam 
at the time of the annual festival of Perur Devasthanam 


T 24th September 1962 (2nd Asvina, 1884, Saka) 
*Appeal No 173 of 1959 28th February, 1962 
gth Phalguna, 1883, Saka. 
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The appellants who are certain Brahmin residents of the locality, alleging that 
under the will of Lakshmi Ammal there has been a dedication for a religious and. 
charitable purpose and complaining that the trustee, Sankaranarayana Iyer (who 
died pending suit) was mismanaging and misappropriating the trust funds filed an 
application under section 58 of the Act before the Deputy Commussioner, Hindu 
Religious and Charitable Endowments at Combatore for the settlement of a scheme. 
The Deputy Commussioner accepted their case and framed a scheme. Sankara- 
narayana Iyer thereupon filed an appeal under section 61 of the Madras Hindu 
Religious and Charitable Endowments Act to the Commissioner. The Commis- 
sioner held that on the terms of the will no endowment which would come within 
the scope of the definition of “ Religious Institution ? under the Act, was created. 
The appeal was allowed and the finding of the Deputy Commissioner that a religious 
institution had been created under the will of Lakshm1 Ammal was set aside. The 
Commissioner, however, directed that consequential orders should be issued hy 
the Deputy Commussioner. The order of the Commissioner 1s dated 20th Septem- 
ber, 1954 That was communicated to the appellants on 12th October, 1954 In 
pursuance of the direction issued by the Commissioner the Deputy Commissioner 
passed an order formally dismissing the application of the appellants. That order 
is dated 7th December, 1954. The appellants feeling, aggrieved by the decision 
of the Commissioner instituted a suit under section 62 of the Act. The relevant 
portion of the section reads thus :— 


** Any party aggrieved by an order passed by the Commissioner : 


(1) under section 61, sub-section (1) or sub-section (2) 
(11) and relating to any of the matters specified 1n section 57, section 58 or section 60 


* * + * * * * 


may within ninety days from the date of the receipt of such order by him, institute a suit in the Court 
against such order, and the Court may modify or cancel such ordei, but it shall have no power tostay 
the Gommussioner’s order pending the disposal of the suit." (Rest of the section omitted as not necessary). 


The suit in the instant case was not, however, filed within the time limited by 
section 62 (1) of the Act. It was filed only on 11th January, 1955, one day beyond: 
the time permitted by law. The learned Subordinate Judge held that as the suit 
had not been filed in time, 1t was not maintainable. The appellants challenge the 
correctness of the decision m this appeal. 


Mr. Vedantam Srinivasan appearing for the appellants contends that the 
starting point foi the purpose of a suit under section 62 (1) of the Act will be the 
date of the final order passed by the Deputy Commissioner on remand by the Com- 
missioner and if that date, namely, 6th December, 1954 1s taken the suit will be 
within time. To appreciate the argument ıt has to be considered first as to which 
of the two orders furnishes the cause of action for the suit. The grievance of the 
appellants can only be against that order which held that the trust came within 
the purview of the Act. ‘That was decided by the Commissioner by his order dated 
20th September, 1954. Nothing else remaimed to be done. The consequential 
orders of the Deputy Commussioner did not form the subject-matter of any fresh 
grievance; 1f 1t did, the remedy of the appellants would lie 1n an appeal to the Com- 
mussioner and not in a suit under section 62 Under section 61 of the Act ıt 1s open 
to the Commnussioner to cancel o: modify the order of the Deputy Commissioner. 
If as a result of the exercise of his appellate powers the Commissioner finally holds 
that an institution ıs not a religious institution within the purview of the Act, 1t 1s 
obviously that order that has got to be set aside, under section 62 of the Act. There 
can be no doubt that in the present case 1t 1s the order of the Commissioner, and 
indeed the plaint makes this clear, which 1s the subject-matte of grievance. The 
Deputy Commissioner was directed to do nothing more than to pass a consequential 
order. It follows that the time for filing the suit will begin to run from the date of 
the communication of the order of the Commissioner. We agree with the learned 
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Subordinate Judge that the suit has got to be filed within go days of the date of the 
communication of the order of the Commissioner and that as in the present case the 
suit was not so filed 1t must be held to be incompetent. 


There 15, however, one other matter to be considered. The suit was valued for 
Rs. 15,000. ‘The lower Court in taxing the costs directed ad valorem advocate’s fee 
of Rs. 800 to be paid Having regard to the fact that the question involved in the 
suit ıs a simple one which did not require such evidence or even arguments we do 
not consider that Rs 800 should be allowed as costs to the successful defendants. 
We reduce that sum in the circumstances of the case to Rs. 250 which in our opinion 
is a fair measure of advocate's fee to be taxed against the appellants. We set aside 
the decree of the lower Court in the matter of costs and substitute ın its stead a sum 
of Rs 250 towards advocate’s fees before the trial Court. This will be in addition to 
the other expenses taxed ın favour of the respondents In this appeal also advocate’s 
fee will be taxed at Rs. 250. In other respects the appeal will stand dismissed with 
‘costs. 


V.S. ——— — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mnm. JUSTICE GANAPATIA PILLAI. 


V. Venkatarama Chettiar .. Petitioner” 
v. 
M. Duraiswami Mudalia & Co., by Managing 
Partner Rathnavelu Mudaliar .. Respondent 


Madras Buildings Lease and Rent Control Act (XVIII of 1960), Section 10—Sub-letting—-License to sell—If 
sub-letting—-Right of landlord to recover possesswon—Bona fides, relevant date to decide 


Where the evidence oaly established that the tenant of a premises permitted another to sell vegeta- 
‘bles in baskets 1n a pial of the building on payment of daily rent 1t will not amount to sub-letting as 
there 1s no parting with possession by the tenant or giving exclusive possession to the sub-tenant 


Section 10 (3) of the Rent Control Act merely speaks of the right of the landlord to apply for evic- 
tion of the tenant on the ground that he requires the building bona fide for his own use and he 1s not occu- 
Pymg any other building of his own on that date wz , the date of the application. But 1n deciding the 
question of bona fides ıt may be that this condition should continue co exist till the order for eviction 1$ 
made though the language of the section does not stateso Ifthe Ciourtis to take into account a subse- 
‘quent event like the acquisition of the building by the landlord subsequent to the petition the Court 
should equally take note of any order of eviction made against the landlord in respect of any building 


m his occupation. : 

Petition under section. 25 (1) (a) (11) of the Madras Buildings (Lease and Rent 
Control) Act, 1960, praying the High Court to revise the Order of the Court of Small 
‘Causes, Madras, dated 15th March, 1962 and made in H R.A. No. 591 of 1961 
(H.R.C. No 4087 of 1960, House Rent Controller, Madras). 


M.S. Venkatarama fyer and V. Krishnan, for Petitioner. 
G Ramanyjam ond 7. Kanakaraj, for Respondent. 


The Court delivered the following 

ju»euENT — This revision 1s directed against the concurrent order of the appel- 
late authority and the Rent Controller, Madras, whereby they granted an order of 
eviction against the petitioner-tenant who 1s carrying on a potato trade 1n Malaya- 
perumal Street in premises which belong to the respondent. The respondent hım- 
self 1s a businessman carrying on the business of printer and publisher of text-books 
and other periodicals. The grounds for eviction were two" (1) that the tenant had 
sub-let a portion of the building for vegetable sellers at a certain rent per diem and 
(2) that the landlord himself did not possess a non-residential building 1n Madras 
for carrying on his business On the first point ıt was found by the Rent Controller 
that a pial in the building was being let out by the tenant to an onion merchant 
for vending onions in baskets Its clear from the facts proved in the case that this 
would not amount to sub-letting as there was neither exclusive occupation of the 


pm 
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portion by the sub-tenant nor any ouster of the tenant himself of the occupation of 
that portion A Bench of this Court consisting of Rajamannar, C J and Krishna- 
swami Nayudu, J, ın Adimoola Nadar v Ranganathan’, 1uled that where a tenant 
allowed a vegetable merchant to keep baskets of vegetables 1n a room 1n the pre- 
mises on payment of a small fee for each basket there was no sub-letting of the pre- 
mises or any portion thercof ‘That principle would apply here and therefore both 
the lower Courts were wrong in holding that there was sub-letting of a portion of 
the premises to an onion merchant who was allowed to sell onions from a portion 
of the building on a daily rent of eight annas 


But on the second ground I am unable to agree with Mr Venkatarama Iyer’s 
persistent argument that the lower Courts were wrong It will be seen from the 
record that on the date when the application for eviction was filed admittedly the 
respondent was not the owner of any business premises in Madras City, It is 
alleged that he had entered mto an agreement for purchasing the building in whieh 
he 1s now carrying on his business of printer and publisher at the time when he filed 
the application for eviction. The date when he filed the application for eviction 
was 21st November, 1960 The date of agreement of purchase was 11th October, 
1960 The sale deed was actually obtained on 26th November, 1960 The order 
of eviction was passed sometime after 26th November, 1960 Mr Venkatarama 
Iyer's contention is that before the Controller could order eviction of a tenant at 
the instance of a landlord, who alleged that he did not own any non-residential 
building of his own in the City of Madras for carrying on his business, the Controller 
ought to have been satisfied on the date when he passed the order of eviction that 
that condition was continued to be fulfilled by the petitioner. The point 1s not cove- 
red by any specific provision in the Madras Buildings (Lease and Rent Control) Act. 
The section merely speaks of a right of a landlord to apply for eviction on this ground. 
and in defining this right 1t merely reads as though he was entitled to this right provi- 
ded he did not own a building of his own on the date when he applied to the Control- 
ler for eviction The requirement as to bona fides,—Mr. Venkatarama Iyer’s conten- 
tion was—dmplied that this condition must continue to exist right down to the date 
when the order of eviction was passed I am free to confess that there 1s some force 
in the contention of Mr Venkatarama Iyer, though I am unable to find any authority 
for ıt in the language of the enactment In this case J am not called upon to give a 
decided opinion on the point because even while the application for eviction was 
pending, an order for eviction against the landlord with reference to the opposite 
house which he was using as a godown for his business had been passed It meant 
that the premises which the landlord was using for the purpose of his business included 
both the premises which he purchased on 26th November, 1960 and the opposite 
building which he was using as a godown Certainly if the subsequent event like the 
acquisition of a building on 26th November, 1960, should be taken into account by 
the Controller in deciding whether an order of eviction should be made under section 
10 (3) (a) (111), the fact that the landlord himself was evicted from a godown which 
he was occupying for his business purposes should also be taken into account Mr 
Venkatarama Iyer contended that 1n such a case the right to file an application for 
eviction would not fall under section 10 (3) (a) (11) but would fall under another 
provision of the Act, namely, section 10 (3) (¢) This contention was not pressed 
before or mentioned to either of the lower Courts and therefore I did not permit Mr. 
Venkatarama Iyer to raise this contention. I find nothing illegal or unjust.in the 
orders of the lower Court 


The Revision Petition is dismissed No costs The petitioner will have four 
month time from to-day to vacate the premises 


R.M. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice JAGADISAN AND Mr JUSTICE SRINIVASAN. 


S.A O S. Karuppan Chettiar .  Petthoner * 
v. 
The State of Madras represented by the Collector of Thanjavur . Respondent 


Constitution of India, (1950) Articles 133 and 136—Scope of—— Leave to appeal to Supreme Court—Order of 
High Court sitting as Special Tribunal—If appealable 

Madras Estates (Supplementary) Act (XXX of 1956), section 7—Appeal under to Special Tribunal—iHigh. 
Court constituted Special Tribunal— Decision. of—If appealable to Supreme Court under Article 133 of the 
Constitution of India 

The wording of Articles 133 and 136 of the Constitution of India relating to grant of Special Leave 
to appeal are significantly different The power of the High Court under Article 133 to grant leave to 
appeal ıs confined and restricted only to judgment, decree or final order ın a civil proceeding of the 
High Court assuch and notasa Special Tribunal The High Courtsitting as a Special Appellate Tribu- 
nal under Madras Act XXX of 1956 1s not the ‘ High Court’ and 11s orders as such tribunal canrot be- 
roe subject-matter of leave to appeal to Supreme Court under Article 133 of the Constitution of 

ndia 

Petition under Article 133 (a), (b) and (c) of the Constitution of India and sections 
109 and 110, Civil Procedure Code and Order 45, Civil Procedure Code, for the 
grant of a certificate to enable the petitione: to appeal to the Supreme Court of India 
against the Judgment and Order of the High Court of Judicature at Madras, dated 
12th January, 1961 and passed 1n S T A No. 40 of 1960 preferred to the High Court 
under sections 7 and 11 (2) of Act XXX of 1956 (Madras) against the Order of the 
Estates Abolition Tribunal, Vellore, dated 15th May, 1957, n AS No. 216 of 1956. 


K S. Ghampakesa Iyengar for R Gopalaswam:z Iyengar, for Petitioner. 
The Government Pleader (A Alhgiriswami), for Respondent. 
The Order of the Court was made by 


Fagadisan, F —This ıs an application for leave to appeal to the Supreme Court 
of India against the Judgment in S TA No 40 of 1960 of a Bench of two learned 
Judges of this Court functioning as a Special Appellate Tribunal, under Madras 
Estates (Supplementary) Act, 1956, Madras Act XXX of 1956 The question for 
consideration in the Special Tribunal Appeal was whether the village of Kudimer1 
was an ‘‘inam estate " or not, as defined by section 2 (7) of the Madras Estates 
Abolition Act, (XXVI of 1948) The Assistant Settlement Officer held that 1t was an 
‘inam estate? but on appeal the Estates Abolition Tribunal reversed that deci- 
sion and held the contrary There was an appeal under sections 7 and 11 (2) of 
Madras Act XXX of 1956 (Special Tribunal Appeal No 40 of 1956) and the deci- 
sion of the Estates Abolition Tribunal was affirmed It 15 against this decision that. 
the present application has been preferred under Article 133 of the Constitution. 


The learned Government Pleader appearing for the State of Madras, the respon- 
dent in this application, has taken the preliminary objection that the application is 
notcompetent He contends that Article 133 of the Constitution provides for a right. 
of appeal to the Supreme Court only against any judgment, decree or final order ina 
civil proceeding of a High Court, and that the order sought to be appealed against 
does not answer that description, as 1t has been rendered by a Special Tribunal consti- 


tuted under a statute Article 133 reads as follows -— 


** (1) An appeal shall lie to the Supreme Court from any judgment decree or final order in a. 
civil proceeding of a High Court 1n the territory of India if the High Court cerufies— 


(2) that the amount or value of the subject-matter ofthe disputein the Court of first instance. 
and still in dispu.e on appeal was and ıs not less than twenty thousand rupees or such other sum as. 


may be specified 1n that behalf by Parlament by law , oc 
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(b) tha: the judgment, decree or final order involves directly or indirectly some claim or ques- 
tion respecting property of the lıke amount or value , or 
(c) that the case 1s a fit one for appeal to the Supreme Court , ard where the judgment, decree 


or final order aprealed from affirms the decision of che Court immediately below in any case other than 
a case referred to 1n sub-clause (c) 1f the High Court further certifies that the appeal involves some 


substantial question of law $ 
Article 214 of the Constitution provides that there shall be a High Court for each 
State and Article 215 states that every High Court shall be a Court of record. and 
shall have all the powers of such a Court including the power to punish for contempt 
of itself. Article 216 reads .— 

** Every High Court shall consist ofa Chief Justice and such other Judges, as the President may, 
from time to tıme, deem ıt necessary to appoint.” 
The expression ‘High Court’ has been defined by the Constitution under 


Article 366 : ° 


*In this Constitution unless the context otherwise, requires, the following expressions have the 
meanings hereby respectively assigned to them, that 1s to say,— 


(14) High Court means any Court which 1s deemed for the purposes of this Constitution to bea 
igh Court for any State and includes— 

(a) any Gourt in the territory of India constituted or reconstituted, under this Constitution as a 
‘High Cour and (b) any other Court ın «he territory of India which may be deeclared by Parliament 
by law to be a High Court for all or any of the purposes of this Constitution " 


The right of appeal provided for under Madras Act XXX of 1956 against the decision 
of the Tribunal 1s contained 1n section 7 of that Act. That section 1s as follows .— 


*t Against any such decision of the Tribunal, the State Government, wichin six months from the 
date of the decision, and any person aggrieved by such decision within two months from the said date, 
may appeal to a Special Appellate Tribunal, consisting oftwo Judges of the High Court nominated from 
time to time by the Chief Justice m that behalf, provided that the Special Appellate Tribunal may, in 
its discretion, allow further time net exceeding three months for the filing of such appeal. 


o The members of the Special Appellate Tribunal shall hear the appeal and on all points, whe- 
‘ther of Jaw or of fact, on which they are agreed in their opinion, their decision shall be final. Where 
on any such point or points, the members are divided 1n their opinion, they shall state the point or points 
on which they are so divided, and such point or points together with their opinions thereon, shall then 
be laid before one or more Judges nominated for the purpose by the Chief Justice, and such Judge or 
Judges shall hear the appeal ın so far as ıt relates to such point or points, and on each such point, the 
decision of the majority of the Judges, who have heard the appeal, including those who first heard ıt, 


shall be final. 
(3) Subject to the decision on such appeal, the decision of the Tribunal shall be final and shall 
not be liable to be questioned 1n any Court of law » 


The Special App ellate Tribunal authorised to hear appeals from the decision of the 
Tribunal consists of two Judges of the High Court nominated from time to time by 
the Chief Justice ın that behalf. That the Special Appellate Tribunal 1s not exer- 
cising the normal appellate jurisdiction of the High Court 1s indeed quite manifest 
from. the very terms of section 7 of Madras Act XXX of 1956. Section 7, sub-section 
(2), reinforces this view when it provides and prescribes a procedure for the disposal 
.of the appeal in cases where difference of opinion arises between the Judges hearing 
the appeal. Such a provision would have been wholly unnecessary if the Special 
Appellate Tribunal were to be treated as the High Court itself in view of the pro- 
-visions contained under the Letters Patent Vide clause 26 of the Letters Patent 


á 28 and if such Division. Court 1s composed of two of more Judges and the Judges are 


divided 1n opinion as to the decision 10 be given on any point, such point shall be decided according to 
the opinion of the majority of the Judges if there shall be a majority, but if the Judges should be 


equally divided (they shallstate the point upon which they differ and the case shall then be heard 
upon that pomt by one or more of the other Judges and the point shall be decided accordmg to the 
ppinion of the mzjority of the Judges who have heard the case including those who first heard it) ” 
Mr K S Champakesa Iyengar, learned. counsel for the petitioner, referred to 
section 109 of the Civil Procedure Code. He contends that under the terms of that 
provision an appeal shall lie to the Supreme Court from any judgment, decree or final 
order passed on appeal by a High Court or by any other Court of final appellate Juris- 
diction. The submission of the learned counsel 1s that the Special Appellate Tribunal, 


r 


A 


y jurisdiction of the High Court as such , that such Jurisdiction 1s © 
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cannot be called a High Court, must at least be decmed to be a Court of final appel- 
late jurisdiction It ıs truc that in the absence of any inconsistency between the 
Constitution and the Civil Procedure Code the provisions of the latter can be invoked, 
In cases of conflict between Article 133 of the Constitution and section 109, Civil 
Procedure Code, the former alone will prevail Where there is no right of appeal 
under Article 133, the Civil Procedure Code cannot be read as a supplementary 
enactment conferring such a right of appeal But it is really unnecessary to pursue 
this matter further ıt the Tribunal cannot be called a Court within the meaning of 
section 109, Civil Procedure Code. 


The distinction between Tribunals and Courts 1s well understood and has never 
been obscure. Tribunals are of various types, domestic, quasi-judicial and adminis- 
trative. Some of them, particularly, quasi-judicial Tribunals, have the ‘ trappings 
of Courts’ But nobody can mistake them for the Courts of the land established by 
law. The hierarchy of judicial forums, civil and criminal, constituted by Legislature 
are Courts. ‘Tribunals also are mostly creatures of statutes, but they are not part 
of the judiciary, whatever affinity or resemblance they may bear to the normal Courts 
oftheland The expression ‘ tribunal’ refers to a person or body exercising judicial 
or quasi-judicial functions outside the regular Judicial system. We are of opinion 
that the Special Appellate Tribunal constituted under Madras Act XXX of 1956 


cannot be called a Court of final appellate jurisdiction within the meaning of section 
109, Civil Procedure Code. 


It is not without significance that Article 136 of the Constitution providing for 


the Supreme Court granting Special Leave to appeal 1s worded differently from 
Article 133. Article 136 reads — 


** (1) Notwithstanding anything in this Chapter the Supreme Court may 1n its discretion, grant 
Special Leave to appeal from any Judgment, decree, determiratior, sentence or order In any cause or 
matter passed o1 made by any Court or Tribunal in the territory of India." 


It 1s quite obvious that the power of the High Court under Article 1 33 to grant leave 
to appeal 1s confined and restricted only to Judgment, decree or final order in a civil 
proceeding of a High Court, and not ofa Tribunal. We may also 1efer to the defini- 
tion of the High Court under General Clauses Act, Act X of 1897, which of course 
does not govern the Constitution Section 3 (25) defines High Court as 


“Hugh Gourt used with reference to civil proceedings shall mean the hi 


ghest civil Court of appeal 
(not including the Supreme Court) in the part of India in which the Act or Regulation contamuig the 
expression operates ” 


We have no hesitation in holding that m view of the Statutory provisions set out 


above the Special Appellate Tribunal under Madras Act XXX of 1956 1s not the 
** High Court ”. 


But Mr. Champakesa Iyengar contends that the Tribunal is composed of two 
Judges of the High Court, and they exercise their functions qua such Judges, and that 
though they may be labelled thc Special Appellate Tribunal, they functio 
High Court Judges, and their decision must be deemed to be that of the Hi 
Surely the character of the Tribunal cannot be altered by its personnel. An associa- 
tion of Judges of the High Court invested with particular powers and jurisdiction 
outside the ambit of the High Court's jurisdiction cannot be called a High Court, 
This position 1s amply borne out by judicial precedents of this Court. 


In Hayles, In re, 1 one of the questions 1eferred to the Full Bench was ın these 
terms. 


** When a Judge of a High Court 1s appointed as a Tribunal under the Industrial Disputes Act, 


has he all the powers of a High Court Judge to punish persor s for contempt under Article 215 of 
the Constitution ?? 


n only as 
gh Court. 


‘This was answered in the negative. It was held by the Full Benc 


h that the adjudica- 
tion of industrial disputes under the Industrial Disputes Act, 19 


47, 18 not within the 
nly conferred on the 
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special statutory tribunals created by that Act, that the proceedings bcfore the 
Tribunal are not proceedings of the High Court even though the Tribunal is a single 
member one consisting of a Judge of the High Court. It was furthe: held that 
even if it ıs Judicial or quasi-judicial dutics that the Judge of a High Court undcrtakes 
if those duties are unconnected with the jurisdiction of the High Court, the fact that 
he holds the office of a Judge of the High Court cannot make them part of the 
functions of the High Court. 


j This decision was followed by Rajagopala Ayyangar, J 1n Gordon Woodroffe & Co. 
v. Venugopal? Dealing with this point, the learned Judge observes thus at page 175 -- 

« The next contention urged by the learned counsel for the respondents ın each of the two peti- 
tions was that as a learned Judge of this Court had been constituted the Industria] Tribunal 1t was 
virtually an order of a Judge of this Court that was being canvassed and, therefore this Court had no 
power to interfere with such orders under Article 226 ofthe Constitution This contention, however, 15 
concluded against the learned counsel by a decision ofa Full Bench of this Court ın In re Hayles? 
I have therefore no hesitation 1n overriding this contention regarding the jurisdiction of this Court 
under Article 226 of the Constitution.” 

In our opinion the preliminary objection raised on behalf of the State is well 

founded and the petition is not maintainable. 

The petition fails and 1s dismissed with costs. 


R M. ————— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present —Mr. S. RamMAcHANDRA Iver, Chief Justice AND Mr. JUSTICE 
KUNHAMED KUTTI 
M. P S Palauiappa Chettiar and others . Appellants * 


Ü 

VE ST Vauravan Chettiar .. Respondent 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 2 (1) Buslding—If includes ground 
on which superstructure stands 

Ordinarily the word ‘building’ would include not merely the superstructure but also the ground on 
which 1t stands and such ground could also be regarded as part of the building Where the site Jeased 
forms an integral part of the building, the lease ofthe site will be governed by the provisions of the 
Madras Buildings (Lezse and Rent Control) Act 

Appeal under clause 15 of the Letters Patent against the Judgment and Decree 

of the Hon’ble Mr Justice Anantanarayanan, dated the 4th day of December, 1959 
and passed in Appeal No 243 of 1956 (Appeal preferied to the High Court against 
the decree of the Court of the Subordinate Judge of Pudukottai in O. S No. 58 of 


1953) 
K S Deskan and K Raman, for Appellants. 


K S Ramamurih: and K Sarvabhauman, for Respondent. 


The Judgment of the Court was delivered by 
Ramachandra Iyer, C J —This appeal against the judgment of Anantanarayanan, 
J , arises out of a suit instituted by the appellant in the Sub-Court at Pudukottah for 
evicting the respondent from a certain property in the West Main Street, at Pudu- 
kotta1, for a mandatory injunction to demolish the structure put up thereon, and for 
damages ‘The suit was dismissed by the learned Subordinate Judge on the finding 
that the property being a building, the appellant could not sustain the suit for eviction 
by reason of the provisions of the Madras Buildings (Lease and Rent Control) Act. 
On appeal Anantanarayanan, J while upholding the 11ght of the respondent to 
rotection under the said Rent Control Act held that there was no prohibition under 
that enactment to entertain the suit and pass a decree in conformity with the provi- 
sions thereof The leaned Judge accordingly allowed the appeal in part granting 
a decree for possession but at the same time declaring that as the property involved 


i. (1958) 1 MLJ 164 2 (1955) 13M L J. 375. ILR (1955) Mad 1 (F B.). 
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in the suit was a building coming within the ambit of the definition of that term in 
the Act the Court will be powerless to execute the decree The appellant feeling 
aggiieved by this limitation in the matter of the execution of the deciee has filed this 
appeal. To appreciate the point that falls for detexmination in this appeal ıt 1s 
necessary to state a few facts The suit property 1s the southern half of T S No 2379 
1n Pudukotta1 Town. The entire area covered by that survey number was originally 
a vacant site but ıt was owned ın severalty by two persons The northern half 
belonged to one Ramaswam1 while the southern half belonged to Ramachandran 
and his brother whose properties were managed by the Court of Wards. In thc 
year*1926 one Venkatachari obtained a lease of the entne property from the two 
owners for a period of ten years under two different documents with a view to put 
up a cinema theatre thereon After obtaining the lease he put up a theatre which 
wag originally named as Gaiety Talkies and which later on came to be known as 
Raja Talkies. On 4th January, 1936 Venkatachari who was the owner of the entire 
superstructure purchased the northern half of the site from Ramaswami and about 
nine months thereafter he sold what he bought together with his rights to the super- 
structure of the theatre half of which was on the southern side to the respondent’s 
predecessor-in-title The theatre was being continued to run by the respondent's 
father who did so after periodically obtaining lease of the southern half of the site 
from its owner Exhibit A-1 which is one of such lease deeds can be taken as typical 
of the contents of such lease That docnment recites that the lease was taken for 
the purpose of conducting cinema and that on the expiry of the lease the lessee should 
deliver possession of th. land When the respondent’s father was conducting the 
cinema (Raja Talkies) partition disputes arose ın his family between him and the 
respondent which culminated 1n a suit in the Sub-Court, Pudukotta: A Receiver 
was appointed to take charge of properties pending the suit. The running of the 
cinema had to be stopped during the pendency of the suit for certain reasons which 
are not necessary to be examined here. The appellant who appears to be a keen 
businessman took advantage of the situation He bought a vacant site immediately 
south of the suit property, constructed a theatre called Palamappa Talkies and began 
running the same Presumably he thought that the existence of a theatre ymmedia- 
tely on the north was a potential danger and therefore, negotiated for the lease of the 
theatre from the Receiver for the purpose of storing his building materials to be used 
in the construction of Palaniappa Talkies Shortly thereafter he purchased while 
the lease 1n his favour of the theatre was still 1n force, the southern half of TS No 

2389 from Ramachandra In the meantime the entne property covered by the 
northern half, part of the superstructure of the theatre, Raja Talkies on the southern 
half and the lease-hold right in the ground below were allotted to the respondent in 
the partition sut The result of all these transactions was this The respondent 
became the owner of the northern half of TS No 2389 together with the super- 
structure thereon, namely, half of the building, Raja Talkies He also came to own 
the superstructure on the other half of the thcatre situate on the southern half of that 
survey number and continued in possession of the ground portion of the building by 
virtue of the lease granted by the predecessor-in-title of the appellant but the appel- 
lant a nerghbowming theatre owner purchased the site on the southe:n half ‘The 
appellant then instituted the suit out of which this appeal arises for vacant possession 
of the southern half The respondent resisted 1t on the ground that the lease in his 
favour was of a building and that he could not be evicted except ın accordance with 
the Madras Buildings (Lease and Rent Control) Act, 1949. The appellant, how- 
ever, contended that the lease im favour of the respondcnt was not of any building 
but ofa vacant site, namely, the southein halfofT.S No 2889 and that the provisions 
of the Rent Control Act will not confer on him any protection Both the learned 
Subordinate Judge and Anantanarayanan, J upheld the respondent’s case that the 
lease should be dcemed to be of a part of the building The correctness of that deci- 
sion depends upon the question whether the lease granted by the appellant's predc- 
cessor-in-title of the southern half, of the land namely, the site covered by thc lease 
Exhibit A-1 was of a building or at any rate a part ofa building It ıs not disputed 
that at the time when the lease was granted there was on the property one half of the 
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entire superstructure known as Raja Talkies which was owned by the respondent. 
The lease decd does not specifically describe the property as a building but there are 
indications in it to show that the lease was gianted on the basis that there was a 
building on the property of which the respondent was the owner. The document 
shows that 1t was of a lease of the site but 1t refcrs in no unmistakable terms that the 
property was let out for the purpose of conducting a cinema therein and that on the 
termination of the lease, the respondent was to remove the superstructure and delivcr 
vacant possession of the site There can be no doubt that at the time the lease was 
granted there was a building on the property albeit such a building was not that of 
the respondent. Although the ground on which the superstructure was built ps 
formed the subject-matter of the lease, there can be no doubt that such a ground was 
a part of the building. 


Section 2 of the Rent Control Act defines “ Building " as building or hut or 
part of a building or hut let or to be let separately for residential or non-residential 
purposes. Iftheland leased under Exhibit A-1 and the subsequent documents were 
to be treated as part of the building there can be no doubt that the lease should be 
regarded as a lease coming within the purview ofthe Act, This question 1s answered 
in a decision of this Court which is reported ın Irani v. Chidambaram Chettiar! where 
the facts are almost similar to those in the present case. The subject-matter of the 
lease was land on which there was a cinema theatre which belonged to the lessee. 

. There were some small sheds existing on the property at the time of the lease, It was 
however held that the lease could not be regarded as a lease of the building for that 
reason. It was considered that the lease of the site amounted to a lease of a part of 
the building and therefore the lessee was entitled to protection under the Act. In the 
course of their judgment the learned Judges considered several English and Indian 
decisions on the point and one of such cases referred to, namely, Victoria City v. 
Bishop of Vancouver Island? can be said to be instructive so far as the present case 1s 
concerned, ‘The question that arose for determination in that case was whether the 
word “ building ? comprises only the fabric of the building or it includes also the 
land on which it stood. The facts were these. Under a particular enactment of 
British Columbia every building set apart and in use for the public worship of God 
was exempt from municipal rates and taxes but the Act provided that tax could 
be levied on lands or upon any real property. The question was whether the land 
occupied by a building (known as St. Andrew’s Cathedral) dedicated and set apart 
for public worship of God was exempt from taxation On behalf of the taxing 
authority 1t was contended that the exémption applied only to the superstructure 


and not to the land on which that superstructure was built Rejecting this conten- 
tion Lord Atkinson observed : 


“ It 1s impossible to conceive the public worship of God being carried on 1n a building without the 
use of the land which it embraces within its walls as it 1s impossible to conceive walls existing without 
support direct or indirect of the soil of the ecrth. The conception of such things 1s not the less 1mpossi- 
ble because the Legislature has by statute made the attempt fancifully to divide for the purpose of 
taxation concrete entities notionally into sections or portions which are presumably mutually exclusive 
and independent of each other. Their attempt will be abortive unless the language used be clear and 
plam. Should ıt not be so, one must judge by the meanirg of the ordinary language used what 1s the 
nature of the thing to be dealt with as ıt 1s described in that language." 


From this it is clear that although ordinarily the word “ building " would include 
not merely the superstructure but also the ground on which it stands, the ground on 
which the building stands could also be 1egarded as part of the building. While 


considering this case the learned Judges who decided the Irani caset, observed at 
page 227 thus: 


“Obviously the letting of the land was for the purpose of carrying on cinema business and it wag 
well known to the parties that the structure of the theatre owned by the first defer dant was already 
there and what was being granted 1n substance and in effect under the lease was the right to continue 
the structure on the land as a building as without the land the structure cannot stand Taking all the 
facts into consideration what was leased under Exhibit P-9 was the entire property with its compound 
walls and with the buildings of the lessor shown 1n the plaint plan Exhibit P-r together with the gite 
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on which the superstructure was erected and which gave continuous support to the building and the 
other vacant space round ıt This undoubtedly ıs part of the building known as the Gaiety Theatre 
So, the lessor leased not only his building but also part of the building of the Gaiety Theetre'under the 
document ^ 


In the present case the lease of the sıte which belonged to the appellant's predecessor- 
in-title was granted when the lessee’s superstructure was on the land and the lease 
was exprcssly intended to enable the lessee to enjoy the building and to carry on 
his cinema business the lease of the ground should therefore be deemcd to be of a 
part of the building, as, the site which formed the subject of the leasc was an integral 
part of the building on the land We agree with Anantanarayanan, J that the 
lease’ of the site was of a part of the building The respondent would be entitled to 
the protection afforded by the Madras Buildings (Lease and Rent Control) Act. 
The appeal fails and ıs dismissed with costs. 


* R.M. ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


PRESENT —Mr.S RAMACHANDRA Iver, Chief Justice AND Mr Justice ANANTA- 
NARAYANAN. 


Velayuthan Pillai Neelakanta Pillai .— Appellant* 
v. 
Mathavan Pillai Mathevan Pillai .. Respondent. 


Transfer of Property Act (IV of 1882), section 60, Limitation Act (LX of 1908), Article 148 and Civil 
Procedure Gode (V of 1908), section y1— Prio? suit for redemption held barred under Article 148 of the Limitation 
Act—Subsequent suit for redemption—Plea of res judicata—Applicable—Constructive res judicata —Applicability 
to special procedure enacted by statute or special rights conferred 


A subsequent suit for redemption of a mortgage would be barred by limitation on the application 
of the prmciple of res judicata, 1f 1n a prior suit for redemption between the same parties, ıt had been 
heard and decided that that suit was time-barred with reference to Article 148 of the Limitatior Act 


It cannot be said that suits under section 60 of the Transfer of Property Act are altogethe: beyond 
the scope of the principle of res judicata, with regard to any matters ın controversy that might be decided 
m such suits 


The authority 1n the decisions to the effect that solong as the right to redeem 1s not extinguished 
subject to Article 148 of the Limitation Act, successive suits for redemption would he and that this 
recurring right would not be affected by section 11 of the Code of Civil Procedure must be undetstood 
in the context, : e , in repelling the earlier view that where the prior decree for redemption was tıme- 
barred in execution, the subsequent suit itself was barred. 


The same ground of exemption from limitation was put forward in the prior suit and failed in 
proof and therefore there 1s no question of any ‘‘ constructive res judicata”? and no scope for applying 
the principle that the rule of constructive res judtca’a might not be applicable to a special procedu: e 
enacted by statute, or, special rights so conferred 


Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon’ble Mr Justice Jagadisan dated 27th June, 1961 and passed 1n S A No 
702 of 1959 preferred against the decree of the District Court of Kanyakumari at 
Nagercoil, dated 16th March, 1959 and passed in AS No 135 of 1958 (OS No 
686 of 1952, District Munsif’s Court, Padmanabhapuram). 


T. M. Knshnaswamt Ayyar and A. Balasubramaman, for Appellant. 
K. S. Ramamurthh and P. Ananthaknshnan Nar, for Respondent. 


The Judgment of the Court was delivered by 


Anantanarayanan, F —This appcal involves a question of some interest which 
could be tersely stated in the following form, namely, whether a subsequent suit 
for redemption of a mortgage would be barred by limitation, on application of the 
principle of res judicata, where, 1n a prior suit for redemption between the same parties, 
it had been heard and decided that that suit was time-barred with reference to 
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Article 148 of the Limitation Act The question, in this particular form, does not 
appear to have becn advanced in any of the decisions in the extensive case-law that 
has been cited before us The facts essential for an appieciation of the setting 1n 
which the question has arisen are simple, and may be stated as follows 


The property in question belonged to one Esakki Udayamma, who executed 
a mortgage 1n respect thereof on oth April, 1058 (M.E) in favou of Kesavan 
Padmanabhan A second mortgage also came into existence cn 21st. April, 1082 
(M E ) 1n favour of a ceitam Adichan Esakki Udayamma later sold the property 
on 21st September, 1082. (M E ) to Parvathi Kochu, with a direction to the vendee 
to redeem the earlier mortgage in favour of Kesavan Padmanabhan ^ Adidhan, 
the subsequent mortgagee, filed a suit on the foot of his mortgage (OS No 64 of 
1093, M.E, of the Distiict Munsif's Court, Padmanabhapuram) to which suit 
Paivathi Kochu had been impleaded as a party There was a decree in favour of 
the mortgagee, and the property was sold ın execution and purchased ın Cotnt ayc- 
tion by one Narayana Pillai, who also took delivery of the hypotheca through Court 
Subsequently, this Narayana Pillai sold the property on 14th July, 1118 (ME) in 
favour of Neelakanta Pila: the plaintiff 1n the present action, and the appellant 
before us Parvathi Kochu was succeeded by another, with respect to her right, 
and this individual conveyed her interest in the propeity in favour of Madhavan 
Pilai in 1116 ME 


Neelakanta Pillai (plaintiff) fled OS No 1069 of 1118 ME (District 
Munsif’s Court, Padmanabhapuiam) to redecm the mortgage dated oth April, 
1058, umpleading Madhavan Pillai, the vendce from Parvathi Kochu, as defendant 
It was ın this suit that the defendant raised the plea that the suit was barred under 
Article 148 cf the Limitation. Act, being beyond the period of limitation reckoned 
fiom the carlicst date upon which the suit for redemption could be brought ‘The 
suit was deciced, and an appeal to the District Court of Nagercoil failed There 
was a Second Appeal in the High Court of Travancore-Cechin (S A No 357 of 
1124) which was allowed dismissing the suit, and Neelakanta Pilla: (plaintiff) filed 
an application for icvicw of the judgment and decrce in S A No 367 of 1124, which 
equally failed As the plea of res judicata arises primarily with regard to these 
anterior proccedings, it is of some importance to appreciate how the question of 
limitation was earlier decided. The following passage in the judgment of Koshi, 
CJ,mSA No 357 of 1124 (ME) may be appropriatcly extracted here : 


** He (Advocate-General) howeve: argued that the release by the mortgagee to the mortgagor’s 
vendee (Kochu) must necessarily contain an acknowledgment and as that wasround about 1082 (ME), 
the suit brought in 1118 (M E) was well within time Except for this statement at the Bar, nobody 
ever cared to produce the release deed in Court or to amend the plaint so as to incorporate this ground 
of exemption into ıt The learned Advocate-General requested that his client may be pat on terms 
and the suit remanded to the trial Court for fresh trial, so the plaintiff may get an opportunity to prove 
that the suit was brought within time Even now the release deed has not been produced 1n Court, 
nor has the plaintiff made any application by means of a verified petition alleging that there has been 
an acknowledgment within the statutory period No Court can remit a suit for 1resh trial for the pur- 
pose of a roving enquiry to find out whether there has been an acknowledgment within the specified 
period The request for remand does not amount to anything more than such a request and I cannot 
find my way to agree to it In the absence of averment or proof, that there has been a valid 
acknowledgment within the statutory period, the suit for redemption brought beyond that period has 
necessarily to be dismissed ”’ 


As we have stated earlier, the procceding instituted in the same Court for review 
of this judgment and decree equally failed The pctition for review stressed that 
the release document was mentioned 1n paxagiaph 2 of the plaint, and admitted in 
the written statement, and that this was adequate justification for indulgence in 
respcct of proof of the ground of exemption from the bar of limitation. However 
this might be, we cannot now be concerned either with the merits of the judgment 
in the Second Appeal, or the merits of the dismissal of the 1eview petition But 
the fact has to be made clea: that, ın the prior suit, the precise ground of exemption 
from the bar ofImnutation, namely, the release deed embodying the acknowledgment, 
which 1s now sought to be relied upon, was advanced, and negatived on the merits. 
This must be made clear, for the reason that Explanation IV to section 11 of the Code 
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of Civil Procedure appears to have been mistakcnly invoked, at a certain stage of 
the present litigation Actually, thcie 1s no question of “ constructive ” res judicata 
in the case, and what was decided 1n the prior suit was that the acknowledgment 
relied upon failed 1n proof, and could not be accepted as saving the bar of limitation 


In the present suit for redemption, the trial Court and the first appellate Court 
held that the suit was not baricd, and that a decree for redemption could be granted 
In S.A. No. 702 of 1959, Jagadisan, J , took a different view and, after a discussion 
of the case-law, came to the conclusion that the suit was clearly and definitely barred 
by limitation, because of the operation of the principle of res judicata, the prior suit 
itsel having becn held barred cn that identical ground of limitation The 
question 1s, Whether this view 1s yn consonance with the authorities, and ought to be 
upheld 


e As 15 well-known, section 60 of the Tiansfer of Property Act enacts the lights 
and liabilitics of the mortgagor with regaid to redemption, and further specifies 
that the right may be enforced at any time, within the total period of limitation 
“ provided that the right conferred by the section has not been extinguished by the 
act of parties or by decree of a Court °? Subject to this qualification, the right to 
redeem has always been construed as a recurring right de die in diem subject also, 
of course, to Article 148 of the Limitation Act which prescribes the total period within 
which redemption could be obtained at the hands of Court as sixty years from the 
earliest time when the right to redecm accrues The main argument of Mr TM 
Krishnaswami Ayyar for the appellant can be expresseed in the following form. 
This recurring right 1s statutorily enacted and embodied 1n section 60 of the Transfer 
of Property Act as aforesaid , 1t 1s consequently unaffected by the principle of res 
judicata enacted in section 11 of the Code of Civil Procedure, being a special proce- 
dure for redemption recognised and provided for by the Legislature Consequently, 
if the present suit ıs actually barred under Article 148 of the Limitation Act, the 
learned counsel concedes that the plaintiff (appellant) should be non-suited But 
he cannot be non-suited by virtue of operation of the principle of res judicata, because 
m a prio: suit ıt was held that that suit was beyond the period of 60 years (50 years in 
Travancore-Cochin State at that timc) It 1s evin now open to the plaintiff (ap- 
pellant) to prove the release decd contaiing an acknowledgment, and successfully 
to maintain the present action within the extcnded period of limitation thus obtained. 


The answer to this question depends on an appreciation of the true trend of 
the case-law on this aspect, which does cei tainly exhibit a course of evolution. For 
this reason, the case-law has to be analyscd, but we are unable to agree with the 
interpretation of ıt which perceives a conflict of decisions therein In our view, 
there 1s really no such conflict, and the case-law certainly does not justify any wide 
generalisation that suits for redemption are a class apart, altogether outside the scope 
of the principle of res judicata But, m view of the arguments addressed before us, 
1t becomes necessary to begin the analysis from a very early stage of the precedents 
on this subject. 


In Namappa Ghetti v Chidambaram Chetti*, this Court held, firstly, that whae 
there was'no decree for foreclosure 1n the previous suit, a subsequent suit for redemp- 
tion would, not, be barred by lmitaticn But, secondly, ıt was equally held that 
findings in the previous suit as to the amount of the debt and the extent to which 
it bound the estate would be res judicata ‘The quesion came up mn a crystallised 
form in Vedapuraiti v Vallabha Valya Raja*, whether even assuming that the relaticn- 
ship of mortgaogi and mortgagcc subsisted, a subscquent suit for 1cdemption would 
not be maintainable, where a decice foi icdcmpticn had been passed in the prioi 
suit, but had not been executed within the period of limitaticn prescribed for such 
execution In holding that such a subsequent suit would be band, Bashyam 
Ayyangar, J , refcired to the observaticns of Barcn Parke in King v Hoare? 
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“The yudgmentis a bar to the original cause of action, because ıt 1s thereby reduced to a cer- 
tainty and the object of the suit attained, so far as ıt can be at that stage , and it would be useless 
and vexatious to subject the defendants to another suit for the purpose of attaining the same result. 
Hence the legal maxim ‘ Transit 1n rem judwatam * ” 


Bashyam Ayyangar, J., there observed : 

“Ia coasideiing whether the plea of res judicata operates as bai to the suit, the questio: 1s not whe- 

ther the alleged relation of mortgagor and mortgagee or any othe: legal relation between the parties 
to the suit subsists, but whether, assuming the same to subsist, the plaintiff1s not precluded from seeking 
to e1fo-ce hisright by reason ofhis havirg already sued upon the same cause of action ard obtaired an 
adjudication which 1t was competent for him to enforce and execute But a peison who has ob- 
tained a decree establishing his right and entitling him to the consequential relief, cannot again sue 
for the same but can only work out his right and obtain the relief by executing the decree” =. 
Bui even at this early stage of the case-law, this was not the vicw taken by other 
High Courts. In Sua Ram v. Madho Lal!, that Court held that where the plaintiffs 
did not pay the decretal amount within the time specified, but some years later 
brought a second suit for redemption, that suit was not barred cither by reason of 
anything containel in the Transfer of Property Act or by section 13 or section 244 
of the Code of Civil Procedure. In Ramp v Pandhartnath?, the Full Bench held that 
the mortgagor could bring a fresh suit for redemption though the decree ms: obtained 
in a prior suit was never made absolute, and the execution of the decree was time- 
barred. Macleod, J., observed, after pointing out that the right to redeem sub- 
sisted co-extensively with the relationship of mortgagor and mortgagee, that - 


“the India 1 Legislature has deliberately refrained from enacting that the failure of a mortgagor to 
pay the amount found due in a suit for redemption should operate as a foreclosure "' 


The matter came up for the authoritative determination of the Judicial Committee 
in Raghunath Singh v Mt Hansraj?. It 1$ necessary to dwell upon this decision to a 
certain extent, since Sri T M Krishnaswami Ayyar claims to find, in certain passages 
therein, authority for his vicw that a suit for redemption under section 60 of the 
Transfer of Property Act 1s not affected by the principle of res judicata at all, with 
regard to any findings ın a prior suit, and cannot be resisted unless it can. be shown 
that this suit itself 15 barred by the limitation provided by Article 148 of the the 
Limitation Act The three points for determination in the case before the Judicial 
Commuttce were set forth by the Lordships as follows. The first was that 
the suit, though 1n form a redemption suit, was 1n reality an application to enforce 
the old decree of 25th September, 1896, that such a suit could not be maintained, 
and that the execution of the old decree was barred by limitation The second point 
was that the decision in the former suit operated as res judicata, and that therefore 
section 11 of the Code of Civil Piocedure prohibited the Court fiom trying 
the present suit The third point was that no payment having been madc under 
the old decrec, the former suit stood dismissed on 15th November, 1896, with the 
result that the mortgagor’s right to redeem became extinguished undcr scction 60 
of the Tiansfer of Property Act. Dealing with these contentions, their Loidships 
pointed out upon the issue of res judicata, that “no relevant question of res judicata 
here a11ses ” because the issues decided in the former suit were substantially differcnt 
They added 


**Ifit could be said that the old decree involved a decision that the mortgagor’s right to redeem 
was extinguished, that matter would indeed be res judicata "' 


Having 1epellcd the argument based on res judicata as napplicable to the facts before 
them, their Lordships proceeded to the third point which they decided in favour of 
the plaintiff, because the old decree did not amount to a foreclosure, and did not 
extinguish the mortgagor's right of redemption — Itis in dealing with the opposite 
contcntion that the old decree did extinguish the right to redeem, that the Judicial 
Commuttee observed . 

“Their Lordships are of opinion that unless constrained by authority, they ought not to be so 


held Theright to redeem is a right conferred on the mortgagor by enactment, of which he can only 
be deprived by means and in manner enacted for that purpose and strictly complied with.” 
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We are unable to see how this passage aids or reinforces the interpretation of 
Mr. T.M Krishnaswami Ayyar for the appellant that the principle of res judicata is 
inapplicable to suits for redemption, because a special procedure 1s prescribed for 
such suits under section 60 of the Transfer of Property Act. 


"here can be no doubt that the decision of the Privy Council in Raghunath 
Singh v Mt. Hansraj!, referred to above 1s a landmark in the evolution of the case- 
law Subsequently, ithas been generally held by all the High Courts that, unless 
the mortgagor's right to redeem was extinguished ın the prior suit and the relation- 
ship of mortgagor and mortgagee itself no longer subsisted, successive suits for 
redemption were not barred, subject, of course, to the total period of limitation 
under Article 148 of the Limitation Act Thus, in P M. Viroopakshan Nambudribad v: 
Chembu Nayar’, this Court held that unless the right of redemption had been 
extinguished in one of the modes contemplated by statute (section 60 of the Transfer 
of*Property Act), the mere fact that a decree for redemption obtamed on a former 
occasion had not been executed, will not bar the subsequent suit for redemption. 
The Bombay High Court appears to have uniformly adopted this view Reference 
may be made here to Ramachandra Kolaji v Hanmanta®, and Rajaram Vithal v Rama- 
chandra*. The second case dealt with abatement of an earlier suit, and the Court 
held that so long as the relationship of mortgagor and mortgagee continued and the 
right to redeem was not extinguished under any of the modes contemplated by section 
60 of the Transfer of Property Act, the mere abatement of the prior suit would not 
extinguish that right. Maruti Babay v Manohar®, was an interesting case, which 
affirmed the same proposition, though in the converse situation. In that case, the 
relationship between the parties and the right to 1edeem had been extinguished by 
the decree of 1889, and hence ıt was held that the subsequent suit was barred by 
res judicata. 


In Subba Rao v Raju*®, the opposing tends of case-law are referred to and dis- 
cussed by Kania, C J., in his judgment. But after the decision of the Judicial Com- 
muttec in Raghunath Singh v Mt. Hansraj!, 1t must be taken that Vadapuratt: v. 
V allabha Valya Raja’, was no longer valid, and the conflict had really disappeared, 
Kania, C.J , observed . 

“Unless the equity of redemption 1s so extingurshed, a second suit for redemption by the mortga- 
gor, 1f filed within the period of limitation, 15 not therefore barred. The Board expressly held thatif the 
appellants failed to establish that the old decree extinguished the right to redeem, there was no ground 
for saying that the old decree operated as res judicata, ees...” 

Before proceeding to a subsequent decision of our Court, which has also been 
strongly relied upon by Mr. TM Krishnaswami Ayyar, it may be convenient to 
refer to Somanath v Sanno? and Narayana Shenow v. Yasoda Bai?. In Somanath v. Sanno8, 
the Orissa High Court reitereated the proposition that successive suits for 
enforcing the right of redemption would lie so long as the right cannot be held 
extinguished under section 60 of the Transfer of Property Act. The Full Bench 
decision of the Travancore-Cochin High Court embodies a review of the previous 
case-law, and stresses that, subject to Article 148 of the Limitation Act, successive 
suits for redemption. will lie, unless the jural relationship of mortgagor and mortgagee 
or the right to redeem had earlier come to an end. 


This aspect again merited and received judicial consideration in Ammenumma 
v. Beerremma'®, by Rajamannar, CJ and Venkatarama Ayyar, J. In delivering 
the judgment of the Court, Venkatarama Ayyar, J., observed as follows :— 


** The right to redeem 1s an incident of the relationship of mortgagor and mortgagee. It subsists 
zo long as the relationship subsists, and ıt 1s enforceable under section 60 of the Transfer of Property 
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Act, so long as ıt subsists. A second suit for redemption which is not barred by section 60 of the Trans- 
fer of Property Act will not be barred under section 11 of the Civil Procedure Code, because the special 
provisions of section 60 of the Trarsfer of Property Act will override the general provisions of the Code 
of Civil Procedure ‘Generala specialibus non derogant’, and because the cause of action for the later suit 1s 
not the same asin the earlier suit inasmuch as the right to redeem 1s a continuing and recurriag right." 


Later, in the course of the same judgment, with regard to a similar right to file a 
second suit for sale under section 67 of the Transfer of Property Act, the Bench 
observed that this was also “ of course subject to the law of Imitation.” 


Mr. Ramamurthi for the respondent argued that the present suit was barred, 
by virtue of the principle of section 28 of the Limitation Act As pointed out by 
Ramaswami, J in Lakshmi v Achutha Menon}, the general principle is that I1mitZtion 
bars the remedy, but 1t does not extinguish the right itself Section 28 of the Limita- 
tion Act is an exception to this general principle, so far as suits for possession of 
property are concerned, and ıt provides that the bar of the remedy shall operate $o 
extinguish the right itself We are referring to this argument in the present context, 
in order to focus the real question which arises for determination in the case. If the 
principle or doctrine of res judicata 1s inapplicable to suits for redemption under 
section 60 of the Transfer of Property Act as such, and such suits are wholly outside 
the operation of that principle, the argument of Mr Ramamurthi cannot really 
help him, and involves the fallacy of argument 1n a circle The point stressed by 
Mr. T M Krihnaswami Ayyar ıs that section 28 of the Limitation Act does not at 
all apply to the present suit, because the present suit is not barred, which he claims 
to demonstrate by reliance upon the release deed contaming the ackowledgment 
It is only if he 1s prevented from this, because he relied upon the same ground of 
exemption from limitation in the prior suit and the issue was decided against him 
which will bind as res judicata, that the contention of Mr Krishnaswami Ayyar can 
be properly repelled But we are unable to see any authority for the wide proposi- 
tion that suits for redemption under section 60 of the Transfer of Property Act are 
excluded from the operation of the principle of res judicata altogether , nor 1s there 
any clear or convincing reason for such wholesale exclusion of one category of suits 
from a fundamental prmciple of the processual law The observations of the Bench 
in Ammenumnta v. Beeviamma*, extracted and set forth by us earlier, will óbviously 
have to be interpreted in the context of the facts m which they were made, and 
relevant to the earlier conflict 1n the case-law based on Vedapuratit v. Vallabha Valya 
Raja?, discussed ın that decision. On the contrary, there are clear authorities for 
the view that the principle of res judicata can apply to matters in issue m redemption 
suits, precisely as 1n other suits. We have already referred to one such early autho- 
rity, namely, Naimappa Ghetia v. Chidambara Chetit*. In Asgar Als v. Dinanath Kumar®, 
a decision 1n a previous suit that the mortgagee went into possession of the property 
in a particular context, was held to operate as res judicata. As observed by the same 
Court in Abdul Gant v Nabendraksshore Ray9, it ıs the matter ın issue between the- 
parties, and not the subject-matter of the suit, that forms the essential test of res judi- 
cata In Markanda v V K R Naidu’, 1t was held that the finding 1n a prior suit with 
regard to the inalienable and impartible character of the grant could not operate as. 
res judicata 1n. the subsequent suit, and that an ex farle decision could operate as 
* constructive ' res judicata. We do not think 1t 15 really necessary to labour the point, 
for very startling results would demonstrably ensue, 1f the wide proposition that no 
finding in a prior suit for redemption could operate as res judwata' in a subsequent 
suit for redemption, because of section 60 of the Transfer of Property Act, were ta 
receive judicial assent Jagadisan, J., points out that a finding in a prior suit that the 
concerned transaction was an absolute sale and not a mortgage by conditional sale, 
would obviously bar a subsequent suit for redemption, by virtue of res judicata. To 
hold otherwise would lead to harassment of a vendee under an absolute sale, the 
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character of whose transaction might have been affirrhed by the highest Court in the 
land The learned Judge also furnishes the instance ofa right of redemption invoked 
by an alleged legatee under a will, where the testament itself was negatived 1n the 
prior suit. We think that the matter may be equally actually illustrated with refer- 
ence to the present context itself Let us suppose that this very same release deed 
embodying an acknowledgment had been actually produced and proved in the prior 
litigation, and that 1t had been established as a forgery in all the Courts, including the 
High Court of Travancore-Cochin Can it be seriously contended that, notwith- 
standing this finding, and on the basis that the princ iple of res judicata, does not apply 
to suitsfor redemption solongas the right to redeem 1s not extinguished under section 
60 of the Transfer of Property Act, the plaintiff will be entitled to prove the same 
forged document over again and attempt to obtain a different judgment? In 
principle, we cannot distinguish. the instance thus given from the present facts 
Fer, in the present case also, the very same document of acknowledgment was relied 
upon m the prior proceedings, and proofofit failed, so that all the Courts came to the 
conclusion that the alleged acknowledgment could not be pleaded as a ground of 
exemption from the limitation under Article 148 of the Limitation Act 


It may be important to emphasise, in this context, that the very same ground of 
exemption was put forward ın the piror suit, and failed in proof, and that there is 
therefore no question ın this case of * constructive ° res judicata This 1s pertinent, for 
Courts have been inclined to hold that the rule of * constructive ° res judicata might not 
be applicable to a special procedure enacted by statute, or, special rights so conferred 
The matter was referred to, though obliquely and not directly, m S PL Narayanan 
Chettiar v. M. AR Annamalai Chethar?. Further, ın Ramanathan Chettiar v Ramanathan 
Chethar?, the Full Bench specifically observed that the principle of ‘constructive’ res 
judicata might not apply to a right conferred by statute. , But, in the present case, 
there is no such difficulty, for the situation 1s precisely as if this same acknowledgment 
had been propounded in the prior suit, and had been held to bea forgery. We must 
reiterate that the apparent hardship of the matter in the earlier proceedings wherein 
the plaintiff was not permitted to prove the acknowledgment in the High Court, nor 
given an opportunity for a remand to prove the document, and his petition for review 
also failed, does not at all concern us , it 1s the judicial effect of the decision which 
alone is our concern. 


We are hence of the view that the passage im the decision discussed earlier to the 
effect that so long as the right to redeem ıs not extinguished, subject to Article 148 
of the Limitation Act, successive suits for redemption would lie and that this recurring 
right would not be affected by section 11 of the Code of Civil Procedure, must be 
understood in the context in which those observations were made, repelling the 
earlier view that where the prior decree for 1edemption was time-barred in execution, 
the subsequent suit was itself barred. Those passages cannot sustain that interpreta- 
tion that suits under section 60 of the Transfer of Property Act are altagether beyond 
the scope of the principle of res judicata with regard to any matters in controversy that 
might be decided ın such suits. 


The judgment of the learned Judge (Jagadisan, J ) must accordingly be affirmed 
and this Letters Patent Appeal is dismissed with costs. 


V.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. S. RAMAGHANDRA IvER, Chief justice AND Mr. JUSTICE 
"KuNuGaAMED KUTTI. 


Narasram Naraindas alias Purshotamdas .. Appellant * 
v. 
R. Venkataswamı Naıdu and others .. Respondents. 


Madras City Tenants Protection Act (III of 1921) as amended by Act (XIX of 1955), sectson 12— Covenant 
an lease prohsbuting the tenant from constructing a building on the land leased — Tenant, tf entitled to benefits of the 
Act on such construction in violation of the terms of the lease e 


Interpretation of Statutes—Definiition sectrons—Cannot enlarge scope of the Act—Preamble and Title of the 
Act—Importance ın finding the scope of the Act. 


Section 12 of the Madras City Tenants Protection Act does not prohibit the contract between 
the landlord and the tenant by which the Jatter agrees not to build on the property. If such a contract 
is held to be valid, the statute cannot obviously apply to protect a tenant who was prohibited from 
putting up a building on tae property Notwithstanding therefore the wide terms of the definition 
of the term *5 tenant" and also of sections 3 and 9 1t must follow that the benefits of the Act were not 
intended to be conferred on those tenants where there 1s a stipulation between the landlord and tenant 
not to put up any building on the property Prima facte the term ** tenant" might not exclude one 
who puts up a superstructure on the land in breach of a covenant not to build But the definition 
is only a key to the understanding of the Act, and, 1f the Act does not comprehend certam classes of 
cases or does not touch contracts or stipulations not to build on the land, the very general words 
used in defining the word ** tenant ” cannot enlarge its scope What has therefore to be ascertained 
is whether the statute read as a whole or any one of its provisions affords a clue to 1ts scope 

It ıs an accepted rule of construction that neither the Title nor the Preamble can properly 
aid the construction of the operative terms of the statute when such terms are clear But the position 
will be different 1f one has to ascertain the scope of the Act , that depends on the intention of the 
Legislature that enacted ıt The Title and Preamble assumes an importance 1n such a case, and they 
have always been referred to as useful guides to ascertain the scope and extent of operation of the Act 

In the Madras City Tenants Protection Act, neither the Preamble nor the Title indicates with 
certainty what particular tenancies the Act was intended to apply to The utmost that can be 
said 1s that the Legislature intended 1x to apply to certain class of tenants only and that the general 
language used in the enactment should be restricted in 1ts application only to those cases for which 
the Act was intended to apply The words of the Preamble are too vague to be taken as defining a 
definite ascertamed class of persors The body of the Act itself must be looked into for finding out 
if 1t& operation 1s restricted to any particular class of tenants 

Thereis no provision in the Act which expressly renders illegal a stipulation not to erect a building. 
The Proviso to section 12 only saves contracts which regulate, for example, the size, cost, situation, 
etc., of the building to be put up by the tenant. It 1s mmplicit from the section itself that the 
Legislature contemplated only cases where a building could be put up on the land, and aot cases im 
which there was an agreement not to put up a building 

It 15 well settled that, where a tenant holds over after the expiration of the period fixed by the 

-original lease, he 1mpliedly holds the property subject to the same covenants that were present in 
the old lease as applicable to the new situation as well Even if it would become an yearly lease in 
favour of the tenant the lease of the site after the construction of the building will not amount to a 
lease of the land as such The land by that time would become part of the building and 1t will then 
be a lease of the building, which lease will not be comprehended by the City Tenants Protection Act. 


Observations ın Kannammal v. Kanagasaba (1930) 61 M L.J. 535 ;: I.L R. 54 Mad. 845 and in 
Jajrapurt v. New Theatres Carnatic Talkies, Ltd , (1959) 2 M L.J 469 held to be obiter and not followed. 


Narasram Narandas v Venkataswamt Naidu, (1960) 2 MLJ 328, reversed 

Appeal under clause 15 of the Letters Patent against the Judgment and Order 
‘of the Hon’ble Mr. Justice Anantanarayanan, dated ord May, 1960! and passed in 
A.A.O. No. 246 of 1959 preferred to the High Court against the Order of the Court 
of the Subordinate Judge of Coimbatore in A.S. No. 10 of 1959 (O.S. No? 116 of 
1957, District Munsif’s Court, Combatore). 

T. V. Balakrishnan, for Appellant. 

R. Ramamurth Ayyar and S. Thyagaraja Ayyar, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C F.—The question that arises for consideration in this appeal 
which 1s filed against the judgment of Anantanarayanan, J., is Whether a tenant of 
ee 


*L.PA.No 29 of 8931. aist September, 1962. 
r. (1960) 2 M.L.J. 328 (goth Bhadra, 1884, Saka). 


1j NARAINDAS 0, VENKATASWAMI NAIDU (Ramachandra Iyer, C.7.). I4I 


land im an area: to which the Madras City Tenants Protection Act, 1921 applies, 
can be given the benefit of that enactment in respect of a building put up by him 
on the land where the lease deed in his favour expressly prohibits hım from putting 
up any superstructure. 


The appellant ıs the owner of a site measuring about 193 cents in Cross-cut 
Road, Tatabad, Coimbatore Town He granted a lease of the property on roth 
February, 1953 1h favour of respondents 1 and 2, whom we shall hereafter refer to as 
tenants, for a period of one year, expressly st;pulatmg that the tenants should not put 
up a superstructure on the property nor even sublet the same There was, however, - 
no provision for re-entry or forfeiture mn case of breach It must therefore be taken 
that the term m the lease-deed imposmg an obligation on the tenants not to build or 
sub-let was only a covenant and not a condition, the breach of which would entail 
forfeiture The tenants did not surrender possession at the end of the period They 
centinued in possession It ıs reasonable to presume that the landlord assented to 
their ccntinuance on the same terms as before. But the tenants committed breach of 
both the covenants , they put up a superstructure on the land and they also sublet the 
same to respondents 3 to 7, who made their own additions to the building. 


The appellant-landlord then came to the Court with a suit to recover vacant 
possession of the property and for certain other reliefs. ‘That was on 4th December, 
1956 — Certain defenccs were raised to the action. Issues were framed, and, after 
the suit was set down for trial, and indeed, when the trial was partly done, a new 
situation arose. The Madras City Tenants’ Protection Act, 1921, as amended by 
Act XIX of 1955, which we shall hereafter refer to as the Act, was extended to the 
town of Coimbatore by a notification made by the Government. Under section g of 
the Act, it will be open to a tenant of land, as defined in the statute, within a month 
of 1ts coming into force to apply to the Court to direct the landlord to sell the land to 
him. Respondents 1 and 2 promptly took advantage of that provision and filed 
I A. No. 295 of 1958 for directing the appellant to sell the land to them. 


The trial Court accepted the application, ascertained the value of the land in the 
manner prescribed by section 9, and passed a preliminary decree, directing the ten 
ants to deposit the money into Court. The landlord filed an appeal against that 
decree. The learned Subordinate Judge, Coimbatore, concurred with the Trial 
Court on the question relating to the right of the tenants to obtain a conveyance , 
but he held that, as under the Act the tenants would not be entitled to the conveyance 
unless the price was deposited within the time fixed by the Court, 1t was not appro- 
priate to pass a preliminary decree, but that, on the other hand, the Court should 
only adjourn the case to see whether the tenants would pay the price, and, 1f they 
failed to do so, to proceed with the suit. This conclusion led to an order of remand of 
the suit for fresh disposal. The landlord (appellant) contested the order of remand. 
on, the question of the right of tenants to purchase the property, by appealing against 
the order of remand passed by the learned Subordinate Judge. Anantanarayanan,, 
J., before whom the appeal came, affirmed the view taken by the lower appellate 
Court. The learned Judge held that as in the definition of the term ‘ tenant ’ under 
the Act, on whom the subsequent sections conferred certain benefits,no distinction 
was made between one who lawfully put up a building on the demised property and 
one who did so against the will of the landlord, section 9 would apply to the case. 
The appeal was therefore dismissed The judgment of the learned Judge is reported. 
in Narasram Narandas alias Purushotamdas v. Venkataswamq Nardu and others! : 


In this appeal against the judgment of Anantanarayanan, J., 1t has becn conten- 
ded for the landlord that the Act was not intended to apply, and, indeed, will not 
apply, to cases of tenancies of land where the tenant has been expressly prohibited 
from putting up a superstructure on the property. In order to appreciate the con- 
tention, 1t 1s first necessary to refer to a few relevant provisions of the Act. The Act 
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was enacted with a view to give protection to certain classes of tenants. Its Preamble 
states ; 


** Whereas 1t 18 necessary to give protection to'tenants, who in municipal towns and adjoming 
areas m the State of Madras have constructed buildings on others’ lands 1 the hope that they would 
not be evicted so long as they pay a fair rent for the land; . ”’ 


Essentially speaking, the Act confers three benefits on the tenant. They have been 
set out in sections 3, gand x1. <A tenant, on whom the benefits have been conferred 
by the Act, has been defined thus : 


“ Tenant” in relation to any land means a person liable to pay rent m respect of such land under 
a tenancy agreement, express or implied ; .. s e 


Section 3 declares that a tenant on ejectment will be entitled to be paid as compensa- 
tion the value of any building put up and improvements, if any, made by him on the 
land Section 9 provides that a tenant entitled to compensation under section 3 wgll 
be entitled to purchase the land when a suit for ejectment ss filed against him or within 
a particular period after the coming into force of the Act, provided he files the applica 
tion within the time specified therein The Act also makes provision ın section 11 
for a special period of notice (three months) in case the landlord wants to evict the 
tenant It will be seen that there 1s no express provision in the Act limiting the 
operation of sections 3, 9 and 11 to tenants who were authorised by the terms of the 
lease to put up a building. Prima fac, therefore, the term ‘tenant’ might not 
exclude one who puts up a superstructure on the land in breach of a covenant not to 
build But the definition 1s only a key to the understanding of the Act, and, if the 
Act, does not comprehend certain classes of cases «1 does not touch contracts or stipu- 
lations not to build on the land, the very general words used 1n defining the word 
‘tenant’ cannot enlarge ıts scope What has therefore to be ascertained is whether 
the statute read as a whole or any one of its provisions affords a clue to 1ts scope. 
Before we deal with that matter, 1t will be useful to refer first to the position, under the 
ordinary law, of landlord and tenant in regard to tenants having and not having 
rights to build on the property leased out to them Where a lease of land expressly 
permits the tenant to put up buildings thereon there 1s no difficulty , but on eviction 
the tenant can only remove the building. 


|. Where a land 1s let out to a tenant and there 1s no (express or xmplied) prohibi- 
tion agaist his putting up (either expressly or by implication) a superstructure 
thereon, the tenant can enjoy the land m all lawful ways , he can put up a building 
as he-will be in lawful occupation of the land, so long as the lease subsists Such an 
act on his part would not amount to trespass. When, however, the lease 1s termi- 
nated, the tenant will have a right to remove the superstructure (see section 108 (h)) 
of the Transfer of Property Act) He will have an obligation to give back possession 
of the land 1n the condition 1n which it was given to hım The landlord will not be 
obliged either to pay compensation to the tenant for the building or take the same for 
himself unless he chooses to do so. 


+ 


Where, however, the terms of the lease prohibit expressly the tenant from build- 
ing on the land, the landlord would be entitled to enforce the covenant at all times, 
for example, he can obtain an injunction from Court, preventing the tenant from 
putting up any building in breach of the conditions of the lease. Even if the tenant 
were to put up a building, the lessor, so long as he has not precluded himselfby any 
estoppel or by acquiescence, will be entitled to obtain an order from Court for removal 
ofthe building which has been put up in breach of the covenant in the lease and 
against the will of the landlord (vide Chhed: Manjhı v Mahipal Bahadur). To enable 
hum to obtain the relief, he need not terminate the lease. 


Even 1f he 1s precluded from obtaimung any relief by way of demolition o` the 
superstructure during the currency of the lease, (for example, by reason of estoppel 
on his part, etc ) the nature and the duration of the lease will not be changed on that 
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account. The tenant will have to remove the superstructure on the termination of 
the lease and at the time of eviction 


The question then arises whether the protection afforded by the Act applies to 
the first two alone or all the types of cases set out above. 


There 1s no provision in the Act which expressly renders illegal a stipulation 
not to erect a building Section 12 refers to certain agreements as not binding on 
the tenant. It says 


** Nothing 1n any contract made by a tenant shall take away or limit hts rights under thts Act, pro- 
vided that nothing herein contamed shall affect any stipulations made by the tenant in writirg regis- 
tered as to the erection of building, 1n so far as they relate to buildings erected after the date of the con- 
tract ” 


Two observations relevant to the present discussion fall to be made on the terms of 
the section What the section prohibits 1s a contract or stipulation which dis- 
entitles the tenant from claiming any of the rights given to him under the Act, or, 
in any way limiting such rights The rights given by the Act, as stated earlia, axe ` 
(1) to obtain compensation for a building put up by him at the time of eviction ; 
(2) an option of purchasing the land in certain circumstances , and (3) three 
months’ notice before eviction ‘Taking the first of the above benefits, a contract 
under which the tenant agrees to give vacant possession by removing the superstruc- 
ture will be hit at by section 12 ‘The Proviso to the section only saves contracts 
which regulate, for example, the size, cost, situation, etc , of the building to be 
put up by the tenant In Ponnambala Achar v Mani! a lease-deed contained a pro- 
muse by the tenant to surrender possession afier removing the superstructure. The 
agreement, 1n effect, was to give up that benefit which the Act subsequently gave to 
the tenant It was held to be of no avail Again, m Vajrapuri v New Theatres? a 
simular view was taken In both the cases, the lease permitted or contemplated the 
putting up of a superstructure, by the lessee. It was held that the contract to deliver 
vacant possession amounted to taking away the rights conferred by the Act and was 
therefore invalid But, where there 1s a total prohibition against a tenant putting up 
any building on the land will that contract or stipulation be rendered void by section 
12? Where a contract says that the tenant should not build on the land, it 1s not 
the same thing as saying that he can build, but that he will have no compensation for 
the building in case he 1s evicted. The main part of section 12 covers only the latter 
class of cases The Proviso to the section expressly saves an agreement between the 
landlord and tenant concerning the erection of buildings , that has been interpreted 
to mean only stipulations regarding its size, costs, situation, etc For example, it 
will be open to the parties to agree that the tenant shall not put up a building of a 
value inexcessofRs roo ‘The agreement1in such a case will not be hit at by section 
12 ; equally so, if the agreement were to stipulate that the building should be only 
on the fringes of the property Ifsuch agreements can be held to be valid, we fail 
to see why parties cannot be allowed to agree that no building at all should be put on 
the property It1s implicit from section 12 itself that the Legislature contemplated 
only cases where a building could be put up on the land, and not cases in which there 
was an agreement not to put up any building. 


If a covenant not to build on the property, is a valid one and if as we stated 
earlie? the landlord can enforce such a covenant and pray for the demolition of the 
the building even during the currency of the lcasc, we fail. to see why, after the ter- 
mination of the lease, he could not ask for the same relief Stipulations in a contiact 
between the landlord and his tenant, so long as they do not contravene any statutory 
provision, are enforceable and the prayer asking for vacant possession of land is 
nothing more than one for remedying the breach committed by building on the 


land and asking for possession of the land rendered vacant by the removal of the 
building. 
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Itis, however, contended that, having regard to the wide terms of the definition, 
every tenant, of land, irrespective of thc terms under which he obtained the lease, 
would be entitled to the benefits conferred under sections 3 and 9 of the Act. In 
this connection, reliance 1s placed on the decision in Kannammal v. Kanakasabai!. 
That was a case where a tenant of land put up an inexpensive building (shed) and 
1t was argued that, as the tenant would not have had any hope that he would not be 
evicted as alluded to in the Preamble to the Act, the protection given by it would 
not avail him then. This method of interpretation of restricting the enacting part 
of the Act by reference to the Preamble was discountenanced. The Act defined the 
* building ’ as including a hut and ıt could not obviously be said that there was an. 
intention on the part of the Legislature to restrict the scope of that word Bat ıt 
is clear that the Act was not intended to have universal application. For one thing, 
it 1s confined to the City of Madras, and certain other towns to which the Govern- 
ment would extend its provisions. It would only apply to tenancies of land created 
before the coming into force of the Act The Title and the Preamble to the Act 
indicate that only a certain class of tenants were the objects of legislation, : e , those 
who built on the property in the hope that they would not be evicted It 1s an 
accepted rule that neither the Title nor the Preamble can properly aid the construc- 
tion ofthe operative terms ofthe statute when such terms are clear. But the position 
wall be different if one has to ascertain the scope of an Act, that depends on the 
intention of the Legislature that enacted ıt. The Title and Preamble assume an 
importance in such a case, and they have always been referred to as useful guides to 
ascertain the scope and extent of operation of the Act. In Poppatlal Shah v State of 
Madras*, Mukerjea, J., observed :— 

“The Title and Preamble, whatever their value might be as aids to be construction of a statute, 
undoubtedly throw light on the intent and design of the Legislature and indicate the scope and purpose 
of the legislation itself. The Title and Preamble of the Madras Sales Tax Act clearly show that 1ts 
object is to 1mpose taxes on sales that take place within the Province, though these words do not neces- 
sarily mean that the property in the goods sold must pass within the Province . The Legislature 


had in mind a sale m the Province of Madras, and, as these words occur 1n the Title and Preamble 
of the Act, 1t was not deemed necessary to repeat them 1n the definition or the charging section ” 


Accordingly, a meaning appropriate to the scope of the Act was given 1n that case 
to the definition clauses and limited operation to the charging section was also given, 
though by themselves both of them were of wide amplitude 


An almost similar situation arose before us with respect to the application of 
the Madras Indebted Agriculturists (Temporary Relief) Act V of 1954 1n. Arunachalam 
Chettiar v. Annamala Chettiar®, The definition of the term ‘agriculturists’, who were 
declared entitled to the benefits conferred by that enactment, was wide enough to 
include the debtors owning lands outside the Madras State We, however, restricted. 
the operation of the enactment, by having regard to 1ts scope as stated in the Preamble, 
to only those debtors who had agricultural lands in the State. 


Curgenven, J himselfhas recognised this principle in Kannammal v. Kanakasabai!, 
when he observed : 

** Now, 1n the present instance, if the Preamble had declard ıt necessary to protect a certain 
clearly defined class of tenants, 1t might be reasonable to hold that, although the text 1s silent, there 
was an intention so to restrict 1t, though even then the meaning of the Act would not be so clear 
as if the restriction had appeared in the body of it ” 

But one must recognise that, in the case of the Madras City Tenants Protection Act, 
neither the Preamble nor the Title indicates with certainty to what particular tenan- 
cies the Act was intended to apply. The utmost that can be said in favour of the 
appellant's contention for a limited application of the provisions of the Act is that 
the Legislature intended 1t to apply to certain class of tenants only and that the 
general language used in the enactment should be restricted 1n its application only 
to those cases for which the Act was intended to apply. The question then is,: 





I. (1930) 61 MLJ. 535: LLR 54 Mad. (1953) 1 MLJ (SQ) 739. 
45. 3. (1961) 2 MLJ. 587. 
2. (1953) S.C.J. 369 : (1953) S.G.R. 677 : 


Ij NARAINDAS J. VENKATASWAMI NAIDU (Ramachandra Iyer, C J.). 145 


what are the classes of tenants to whom the Act was intended to apply’ If the 
words of the Preamble were to be taken, the persons who will get the benefit will 
be those who had put up buildings in the hope that they would not be evicted so 
long as they paid the rent. These words are too vague to be taken as defining a 
definite ascertained class of tenants We have next to look into the body of the Act 
itself to find out whether its operation 1s restricted to any particular class of tenants. 
We have held earlier that section 12 does not prohibit the contract between the 
landlord and the tenant, by which the latter agrees not to build on the property. 
If such a contract 1s held to be valid, the statute cannot obviously apply to protect a 
tenant who was prohibited fiom putting up a building on the property. Notwith- 
standing, therefore, thc wide terms of the definition of the term ‘ tenant’ and also of 
sections 3 and 9, 1t must follow that the benefits of the Act were not intended to be 
conferred on those tenants where there 1s a stiputation betwecn the landlord and 
tenant not to put up any building on the property. It was, however, ccntended on 
behalf of the respondents that there are observations to the contra: y in the two Bench 
decisions of this Court In the first of them, vız., Kannammal v. Kanakasabai! Bashyam. 
Ayyangar, J , observed 

“The area of the land, the period or the avowed purpose of the lease, the size or character of 
the building put up by the tenant, nore of these or similat considerations are made to count for 


anything Even if the tenant had erected the building witnout or against the consent of the landlord, 
the Act would appear to permit the former to acquire the land through its instrumentality 


In the second of them, viz., Vajrapuri v. New Theatres, Carnatic Talktes, Lid ,? Ganpatia 
Pillai, J , delivermg the judgment of the Bench, reiterates almost in identical words 
the same statement. But the observations in both the cases were purely by way of 
ober Inthe latter case, the learned Judge expressly points out that the case was not 
concerned p 

“with the case of erection of buildings contrary to the stipulations contained in the written 
contract to which the tenant was a party ” 
Although the observations extracted above were merely by way of obiter, they are 
undoubtedly entitled to great weight. But, after anxious consideration and for the 
reasons given already, we are unable to share the view expressed by the learned 
Judges on this aspect of the matter. 


Mr. R. Ramamurthi Ayyar, appearmg for the respondent, sought to support 
the claims of his clients to purchase the property on another ground as well He 
contended that, as the original lease was only for one year and the restrictive covenants 
should be deemed to have come to an end with that lease, the subsequent possession 
of the tenant should be referable to an oral yearly lease, 1n respect of which 1t had not 
been proved that there was any prohibition against putting up superstructure. This 
contention was not raised in any of the Courts below or before the learned Judge. 
There 1s no evidence of any fresh lease-agreement subsequent to the original lease. 
What all is known 1s that the lessees continued 1n possession and the landlord accepted 
the rent from them _It 1s well settled that, where a tenant holds over after the expira- 
tion of the period fixed by the original lease, he xmphedly holds the property subject 
to the same covenants that were present 1n the old lease as applicable to the new 
situation as well. It 1s not even the case of the tenants-that the landlord acquisced 
in the putting up of the construction or encouraged them to do so. As the building 
was put up when the prohibitory covenants were in force, the tenants will not be 
entitled fo protection under the Act. 


But Mr. Ramamurthi Ayyar contends that, as in respect of the years subsequent. 
to the time when the building was put up, the landlord must have been aware of the 
existence of the building, the presumed yearly lease thereafter should be regarded as 
permitting the building to be put up. The short answer to that argument ıs that 
there is no evidence of the grant of an actual lease every year. The tenant had merely 
held over after the termination of the old lease with the assent of the landlord. But, 
—— ——— A ——— ám MORE 
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even if one were to accept the argument that there was this yearly lease 1n favour of 
the tenant, the lease of the site after the construction of the building will not amount 
to a lease of the land assuch. The land by that time had become part of the building 
and it will then by a lease of the building. Such a lease will not be comprehended 
by the Madras City Tenants’ Protection Act. In Iram v. Chidambaram Chettiar!, a 
question arose whether a lease of the land, over which the tenant, had lawfully put up 
a superstructure during the currency of an earlier lease, would be a lease of the land 
alone The question was answered in the negative, 1t being held that the lease of a 
land when a superstructure was standing thereon was a lease of a part of the building. 
We have no hesitation therefore 1n rejecting this contention of the respondent. ‘There 
1s also one other matter to be referred to. By the very terms of the definition €f the 
word ‘ tenant’, sub-tenants are excluded The sub-tenants cannot therefore claim 
any rights in respect of the building put up by them. Nor can the tenant himself 
claim benefit 1n respect of the buildings put up by his own tenant. But, 1n the view 
we have taken of the case, ıt is unnecessary to pursue this matter any further. From 
what we have stated above, it will be clear that the respondents would not be entitled 
to an order under section 9 for compelling a sale of the land to them by the appellant. 
The appeal ıs therefore allowed. The result ıs that there will be a remand of the 
suit to the trial Court for disposal on other issues. 


The appellant will have his costs 1n this appeal. 


V.S. —————— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
f (Appellate Jurisdiction ) 


PRESENT .—Mr. S. RAMACHANDRA IYER, Chief Justice AND Mn. JUSTICE ANANTA- 
NARAYANAN. 


r 


The Secretary, Press Labour Union, Madurai . Appellant * 
v. 5 
The Management of Express Newspapers Private, Ltd., 
Proprietors of Dhinamani Press, Madurai and others Respondents, 


Industrial dispute—Finding of Tribunal who approached ‘the question from erroneous perspective as to nature 
of employment—Interference by Court ın writ proceedings —Wilful disobedience of lawful orders of management— 
Liability of servant to dismissal 


Where ın arriving at a finding as to the nature of the duties of certam employees the Industrial 
Tribunal had approached the entire question before ıt from an erroneous perspective and hence mis- 
directed itself the Court can interfere with such finding m writ proceedings The task of composing 
types and ** jommg work ” (imposing) are so mtimately related as parts of the same technical process, 
that it 1s really impossible to differentiate them for the purpose of assigning duties to the workmen. 
Where the workmen who had been assigned the duties of composing types for the prmting process, 
on their bemg called upon to perform the task of ** imposition ” of types refused to perform that task 
on the ground that ıt was a demand which they were entitled to refuse, their conduct sufficiently ındi- 
cated that they wilfully disobeyed the management m this matter and they had no justification for 
such disohedience Accordingly it cannot be said that their dismissals were wrongful and that they 
should be reinstated. 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Balakrishna Ayyar, dated 21st July, 1959 and made 1n the exercise of the 
Special Original Jurisdiction of the High Court in W P. No 184 of 1959 presented 
under Article 226 of the Constitution of India to issue a writ of certzorart calling for the 
records in I.D. No. 59 of 1958, dated 29th December, 1958, on the file of the 
Industrial Tribunal, Madras. 


K. V. Sankaran, for Appellant. 
M. R Narayanaswam, for Respondent. 
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The Judgment of the Court was dehvered by 


Anantanarayanan, 7.—This appeal is from the judgment of Balakrishna Iyer, J., 
in W P. No. 184 of 1959 directing the issue of a writ of certeorart quashing the order of 
the Industrial Tribunal, with regard to the reinstatement of four workmen dismissed 
by the Management of Express Newspapers (Private), Ltd , the proprietors of the 
Dinamani Press. Since the broad facts of the situation in which the dismissals of 
these workers took place are not in dispute, we might first set them forth Actually, 
eight workers were dismissed by the Management, in the same context of alleged 
wilful disobedience of orders, and with regard to four of them, the Industrial Tribunal 
itself held that the dismissals were justified So far as the present individuals were 
concerned, the Tribunal held that their dismissals were wrongful and they should be 
reinstated, with a moiety of the back wages. 


, itis admitted that these persons who were thus dismissed were assigned by the 
Management to the task of what ıs called “ joining work ", and that these persons 
explicitly communicated their decision not to obey this order, and their total un- 
willingness to perform the work of this assignment. It ıs not in dispute that these 
persons were previously engaged 1n the work of composing types 1n the Press The 
work of * joining ’ or * imposing’ 1s the next part of the stage of printing, and ıt essen- 
tially consists 1n arranging the matter set up ın type, ın such a form as to enable the 
printing to commence. In other words, this process is mtimately linked with the 
process of composing types for given matter, and may even be said to be an extension 
of that process. 


It 15 very important to note that these 1ndividuals did not disclaim knowledge of 
the work of imposition to which they were assigned. Nor did they put forward the 
ground that they did not have the necessary skill. On the contrary, as Sri Sankaran, 
learned counsel for the appellants has frankly conceded, these individuals took up the 
stand that they were perfectly competent to perform the new work, that they had the 
necessary skill, and that the Management declined to give them some additional 
remuneration which the exercise of this skill necessitated, and which had been pro- 
mused for the work. That ground has been found against on the merits, as a question 
of fact, but the indjsputable fact remains that these appellants did not claim that they 
did not have the necessary skill, that they were not competent to perform the task, 
and that, they, therefore, had some justification for the disobedience of the order. 
All that they claimed was that, in so far as they had been assigned the duties of 
composing types for the printing process, their being called upon to perform the task 
of mnposition of types was a demand which they were entitled to refuse. 


Sri Sankaran for the appellants puts forward the case on the main ground that 
the Industrial Tribunal, having held as a question of fact that these persons were 
compositors engaged ın that duty and appointed as such, and further that the 1mposi- 
tion of types was no part of their regular duties, the learned Judge (Balakrishna Iyer, 
J ) was not entitled to canvass this finding at all. In view of that finding, it 1s further 
argued that the order to the appellants to take up the duty of imposition of types was 
not a lawful order, and that they had every justification for refusing to obey ıt. In 
support of that proposition, learned counsel relies on the following passage from 
Halsbury’s Laws of England, Volume 25, 3rd edition, section 933 at page 485 :— 

** Wilful disobedience to the lawful and reasonable order of the master justifies summary dis- 
missal ‘The servant is not, however, bound to obey the order to do something not properly apper- 
taming to the character or capacity m which he was hired ” f 

We have carefully considered this argument, and we find ıt to be totally lacking 
in substance. As the learned Judge (Balakrishna Iyer, J) has clearly shown, the 
task of composing types and “ joining work ” are so intimately related as part of the 
same technical process, that it is really 1mpossible to differentiate them for the purpose 
of assigning duties. Further, considerable significance attaches to the fact that, 
initially, the appellants did not plead that they were not competent to perform this 
work, that they did not have the necessary skill, or that 1t was a kind of demand which 
they were entitled to resist, because it was wholly outside their covenant of service. 
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On the contrary, they seem to have taken up the position that they would have per- 
formed the services willingly, but that there was some agreement for additional 
remuneration, which was not respected by the Management. The question whether 
that allegation was true 1n fact, or not, 1s really 1mmaterial for the present purpose. 
The conduct of the appellants sufficiently indicate that they wilfully disobeyed the 
Management in this matter, and they really had no shred of justification for such. 
disobedience. 


We agree with Balakrishna Iyer, J., in thinking that, in this matter, the Tribunal 
approached the entire question before 1t from an erroneous perspective, and hence 
musdirected itself. The matter may be very difierent where there 1s a covenant of 
service of a particular type, and the man 1s called upon to perform some duty totally 
outside that covenant, or 1s being assigned to some post which is not within the con- 
tract at all. The present 1s not such a case, and 1t cannot possibly be pretended that 
this is such a case. On the contrary, by very rigidly delumiting the several interlinked 
parts of the technical process of production, where labour 1s employed, we may 
practically paralyse the Management by laying down any rigid rule that labour, 
assuming that it has the necessary skill, cannot be moved from one aspect of the techni- 
cal process to another closely-related aspect. In our view, the Tribunal approached 
this question from an erroneous perspective, and this error in the appreciation of the 
problem, in the ght of the principles of law which had to be applied, has vitiated its 
entire finding, Hence we are of the opinion that the learned Judge (Balakrishna 
Iyer, J.) was wholly justified in reversing the decision of the Tribunal with regard to 
this matter, and in quashing the order of the Industrial Tribunal. The Writ Appeal 
fails and 1s dismissed with costs. 


K.S. ——— Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mn. S. RAMACHANDRA Iyer, Chief Justice, 
Rasammal +.. Appellant * 
v. 
K. Subbaroya Goundar and others e» Respondents. 
Cwil Procedüre Code (V of 1908), section 11 and Order 2, rule 2—Scope—Sut for partition—Mesne 
profits subsequent to date of filing partition suiti—Subsequent suit by co-sharer for—-If barred 


No doubt so long as a partition suit 1s pending ıt will be open to any co-sharer to request the Court 
to enquire into the subsequent income from the family properties and ascertain the shares of the res- 
pective sharers and pass an appropriate decree in that suit itself That however gives only an option 
to the co-sharer to make a clam in the partition sut The existence of such an option cannot prevent 
him from agitating his claim, which arose subsequent to the filing of the partition suit by filng a 
separate suit 


4 


It will not be obligatory on the plamtiff in a suit for partition to ask for accounts in respect of 
further income, when he files the sut The omission to do so will therefore not entail the applica- 
tion of the provisions of Order 2, rule 2 or section 11 of the Code of Civil Procedure , Doratswam v. 
Subramania, (1917) 33 MLJ 699 ILR 41 Mad 188 (F.B) apphed : Udekar v. Sekhar, AIR 
I961 Orissa 111, dissented from 


Appeal against the Decree of the District Court of Salem in A.S. No. 14 of 1959, 
preferred against the Decree of the Court of the District Munsif of Namakkal 1n. 
O.S. No. 941 of 1956. 

K. S. Narayana Ayyar, N. Swamam and N. Krishnamitra, for Appellant. 


V. Krishnan and P. Viraraghavan, for Respondents. 


The Court delivered the following 


JupcmMEnt.—This Second Appeal arises from the judgment of the Additional 
District Judge of Salem, dismissmg the suit instituted by the appellant’s father 
Muthuswami Goundar, (since dead, deceased) for recovery of mesne profits. 





*S.A No .915 of 1960. 29th November, 1962. 
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Muthuswam: Goundar was the son of Chinnakutty Goundar. He instituted the suit 
O.S No 167 of 1950 for partition and separate possession of his one-third share in the 
family properties. There was a preliminary decree on 25th September, 1962 under 
which the appellant’s father’s right to a third share was declared ; the other two-thirds 
was to be taken by Chinnakutti Goundan and his other son Subbaroya Goundar, the 
latter of whom 1s the first respondent 1n this appeal. Under the plaint in the parti- 
tion suit Muthuswami Goundar did not pray for recovery of subsequent mesne profits. 
A final decree was passed on 14th March, 1956 That decree did not provide for 
taking of accounts of the income of the family properties and allotting to the appel- 
lant’s father his legitimate share of the income from the suit properties received by 
the defendants therein subsequent to the institution of that suit. Possession of the pro- 
perties in accordance with the terms of the final decree was delivered to Muthuswami 
Goundar on 21st July, 1956. Shortly thereafter, that 1s, on 10th December, 1956 
Mithuswami Goundar instituted the suit, out of which the present appeal arises, 
for recovery of Rs. 3,000 his share of the income realised from the date of the plaint in 
O S. No 167 of 1950 to the date of delivery of possession, after remitting a portion 
of the claim. Both the Courts below have dismissed the suit on the substantial 
ground that 1t will not be open to the plaintiff to agitate in this suit any claim for 
mesne profits or accounts, he having failed to include the claim 1n the partition suit. 
The learned Additional District Judge who confirmed the judgment of the trial Court, 
accepted that the provisions of Order 2, rule 2 of the Code of Civil Procedure would 
not apply to a claim like the present , but yet he held that where once there was a suit 
for partition, all claim by way of accounts in respect of the income received by the 
co-sharer 1n possession subsequent to the institution of the suit for partition, should 
have been made in that suit itself. I am afraid that there ıs no support for such a 
proposition It is true that ıt has been laid down, and that point is well-settled, that 
so long as the partition suit 1s pending, it will be open to any co-sharer to request the 
Court to enquire into the subsequent income from the family properties and ascertain 
the shares of the respective sharers and pass an appropriate decree 1n that suit 1tself. 
It ıs enough ın this connection to refer to a recent decision of this Court in Ponnuswamt 
Udayar v. Santhappa Udayar!. That however gives only an option to the co-sharer to 
make a claim in the partition suit. The existence of such an option cannot prevent 
him from agitating his claim, which arose subsequent to the filing of the partition 
suit, by filing a separate suit. The principle on which the Court passing the final 
decree 1n the partition suit 1s allowed to take an account of the subsequent income 
from the properties and decide the same between the sharers is, that the subsequent 
income forms part of the assets of the family and it will always be open to the Court 
passing the decree in the partition suit to divide all the assets of the family that may 
be disclosed, right upto the time of the passing of the final decree and thereby avoid 
multiplicity of suits. This 1s but an application of the twin principles namely of the 
Courts competence to take note of subsequent events and the essential character of a 
partition suit. Once it ıs held that the mcome recetved from the family properties 
subsequent to the institution of the suit for partition, will also form part of the assets 
of the family, the sharers being co-tenants 1t would be open to the sharers to file a 
separate suit in regard to division of that 1ncome, as ıt will be nothing more than a 
case of property being omitted from the previous partition. That this point is almost 
well-settled, can be seen by a reference to the judgment of the Full Bench of this Court 
in Dora:gvam: v. Subramania? where 1t was held that where in a suit no relief was given 
with respect to the subsequent mesne profits, a fresh suit to recover them would not be 
barred under the provisions of section 11 of the Code of Civil Procedure. The 
learned District Judge has brushed aside this decision of the Full Bench on the ground 
that ıt related to a suit for possession and not one for partition. I am unable to see 
any force in the distinction. If it can be accepted in the case of a suit for possession, 
that the claim for subsequent mesne profits can be laid by a separate suit, ıt will all 
the more be proper for such a claim being agitated in a subsequent suit ın a case of a 
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partition suit But the mistake committed by the learned District Judge is more 
fundamental. There 1s no doubt that he has merely looked at the head-note of the 
decision without actually going through the decision 1tself The head-note unfortu- 
nately refers to the suit as one for possession, but a reference to the order of reference 
to the Full Bench will show that the suit ın that case was one for partition It would 
therefore follow that the decision cited above 1s a complete authority for the question 
raised un the present case Mr. V Krishnan who appears for the respondents con- 
tends that the decision ın Doraiswami v. Subramama? albeit ıt might be of a Full Bench 
ought not to be accepted by this Court as according to hum, the rule lad 1n Udekar v. 
Sekhar 1s more 1n consonance with the accepted principles of procedure and ıt should 
therefore be preferred. In that case the Orissa High Court held that a claifn for 
accounts being implicit in every partition suit, 1t should be settled at the time of the. 
preparation of the final decree The claim for a share of profits recerved subsequent 
to the date of suit was therefore held as not furnishing a separate cause of actiog so 
as to confer on the party a right to bring a separate suit subsequently. With great 
respect to the learned Judges who decided that case, I am unable to share that view. 
It ıs now well-settled that the claim by one co-sharer against another for compensa- 
tion 1n respect of his share of the income received by the other, will arise only after the 
income had been received There cannot therefore be any prospective accounting. 
That would show that the cause of action will arise only on the receipt of the income, 
that 1s, subsequent to the date ofsuit Such cause of action cannot possibly exist even 
before it accrued. Therefore, ıt will not be obligatory on the plaintiff ın a suit for 
partition to ask for accounts 1n respect of further income, when he files the suit. The 
omission to do so will therefore not entail the application of the provisions of Order 2, 
rule 2 or section 11 of the Code of Civil Procedure. 


The decree and judgment of the lower appellate Court will be set aside and the 
appeal (AS No. 14 of 1959) will be remanded to the lower appellate Court for dis- 
posal on the merits of the clam. The Court-fee paid on the memorandum of appeal 
will be refunded The respondents will pay the appellant the costs 1n this appeal. 


K.S. ———— Appeal allowed and remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice AND Mr. Justice 
KuNHAMED KUTTI. 


Bakiam ahas Muthuswami, minor by his guardian and ij 
natural Paternal grand father T.A. Bakiam Pillai .- Appellant* 


U. 
A. Vali Ammal and others .. Respondents. 


Deed—Construction—Gift to a class and gift to andwiduals— Distinction. and incidents of 
A settlor by a settlement deed provided inier alia as follows — 


d . after my lifetume, my son S and his wife W, shall enjoy the 1ncome derived from 
the properties till their lifetime without alienating the properties in any manner And after their 
lifetime, these two persons namely R and his younger brother M (the sons of S and W) shall enjoy 
the 1ncome derived from the properties set out till their lifetime without alienating the same. After 
their lifetime, the legitimate heirs born to them shall be put 1n possession of the immovable properties 
set out herein free of encumbrance and they and their heirs shall hold and enjoy the same hereditanly 
with powers of alienation such as gift, exchange and sale, etc? On a construction of the deed, 


Held * The settlor intends to confer an interest on her great grandsons. The interest is a present 
one, namely, a vested remainder in the property over which a series of life estates are created Early 
vesting of such an mterest would require that the great grandson should obtain on birth that mterest 
that ıs, over-the property given to his father, though the extent of his own interest might be diminished 
by the birth of other children to his father The son of M had therefore an mterest in half the settled 

roperties, which on his death without issue will be inherited by his mother, who will accordingly 
Bc enttled to a partition. of one half share 1n the properties settled 
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* T,,P.A, No. 47 of 1960 I8th July, 1962. 
(27th Asadha, 1884, Saka). 


I], BAKIAM V. VALLI AMMAL (Ramachandra Iyer, C.7.). I5I 


Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon'ble Mr. Justice Anantanarayanan, dated the 7th November, 1959 and 
passed 1n Appeal No 4 of 1956, preferred against tlie decree of the Court of the 
Subordinate Judge of Madurai ın OS. No. 117 of 1954. 


N. Suryanarayana, for Appellant. 
A. Sundaram Iyer, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J —This Appeal arises out of a suit for partition instituted 
by the first respondent, Vall: Ammal, the only question involved ın ıt being the true 
construction of Exhibit A-1, a deed of settlement. Before referring to the facts tha, 
have led up to this litigation, we shall set out the genealogical tree of the settlor's 
family, as that would facilitate a due appreciation of the contents of the document, 


Alagayee 
Tambaram alia Muthuswami 


m Pappammal 





| | 
Rajoo (died 1952) Minakshisundaram 
m Sudalai Ammal (deft 2) (died 1919) 
m. Valliammal (plf ) 


Bakiam (deft 1) 
(adopted by Rajoo) Muthuswami (died 1920) 


Alagayee executed the settlement deed on 17th September, 1910. Under that docu- 
ment, she declared that she should, during her lifetime enjoy the properties settled, 
that thereafter her son, Tambaram, and his wife should enjoy them without any 
powers of alienation, that on the termination. of their bfe, Raju and his younger 
brother, Minakshisundaram, the graondsons of the settlor, should enjoy the income 
from the properties without alienating the corpus, and that, after their lifetime, the 
remainder should be taken absolutely by the regular issue of Raju and Minakshi- 
sundaram. 


The settlement deed took effect 1mmediately after execution. The settlor, 
and after her, her son and daughter-in-law enjoyed the properties 1n accordance with 
the terms thereof. So too, the grandsons. But, of the two grandsons, viz., Raju 
and Minakshisundaram, the latter predeceased the former. That was in the year 
1919. He left behind him his widow, Valli Ammal (the first respondent to this 
appeal) and a son, Muthuswami, through her. The son, however, did not live long. 
He died about a year after his father’s death leaving behind his mother, Valliammal, 
as his heir. Raju died in 1952, having, during his lifetime, taken 1n adoption 
Bakiam, (the appellant herein). 


Valliammal claimed that she, as the heir to her son, was entitled to one-half 
of the settled properties and instituted the suit (out of which this appeal arises) 
for partition and separate possession of her share. Her claim was contested by 
the first respondent and the other respondents. The learned Subordinate Judge 
held that Minakshisundaram, on his birth, acquired a vested interest in one-half 
of the settled properties, which, on his death, passed on to the appellant , he granted 
a decree for partition in her favour. That decree was affirmed in this Court by 
Anantanarayanan, J. The appellant has filed this appeal under clause 15 of the 
Letters Patent from the judgment of the learned Judge. 


Mr. N. Suryanarayana, appearing for the appellant, in the course of an able 
and interesting argument, contended that, under the deed of settlement, Raju and 
Minakshisundaram obtained no interest 1n the corpus of the property, but what 
they obtained was only an interest for hfe ın the usufruct, the corpus being reserved 
for their children who were to take it as a class when the time for distribution came, 
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which, under the document, was fixed to be the time of the death of the survivor 
amongst the two grandsons ; and, as at that time there was no one living answering 
the description as regular 1ssue, of Raju and Minakshisundaram except the appel- 
lant, he alone would be entitled to the properties under the settlement. 


To ascertain whether the settlement would bear the interpretation contended 
for, ıt ıs necessary to set out the following relevant portion of it, whereunder the 
settlor says :— 


“I shall enjoy the properties set out herein till my hfetime as I have been doing before, and, 
after my lifetime, my son, Muthuswami, and his wife Papammal, shall enjoy the income derived from 
the properties till their lifetime without alienating the properties in any manner And aft& their 
lifetime, these two persons, namely, the said Raju Pillai and his younger brother, Minakshisundaram, 
shall enjoy the income derived from the properties set out till their lifetime without alienating the 
same After their lifetime, the legitimate heirs born to them shall be put 1n possession of the 1mmova- 
ble properties set out herein free of encumbrance and they and their heirs shall hold and enjoy the 
same hereditanly with powers of alienation such as gift, exchange and sale, etc " 


The terms of the settlement deed set out above unmistakably reveal a scheme, 
namely, that the property was to be enjoyed without powers of alienation for three 
generations and an absolute right should vest in the children of the settlor’s grand- 
sons. There can be httle doubt that Alagayee and her son were to take a hfe-estate 
in the corpus of the property and not merely receive the usufruct for their lives 
for while, referring to her own future enjoyment, the settlor says that she would 
enjoy as she had been doing till then. The preamble to the document shows that 
the settlor intended the gift for the benefit of her grandsons and the issue born to 
them. That would mean that Raju and Minakshisundaram too should have aw 
interest ın the corpus of the property, limited. as ıt was in regard to the extent of 
power as in the case of their own predecessors. There ıs no distinction between 
the nature of the estate given to Alagayee and her son and that given to her grand- 
sons. The document says that Raju and Minakshisundaram would not have any 
power to alienate the property, and, even if they were to so alienate, such alienation 
was not to be binding on their issues, as they were to receive the same unencumbered. 
If really Raju and Minakshisundaram were not to have any interest in the corpus 
of the property, there was no need to prohibit alienation as if they had such interest. 
We cannot therefore accept the contention of Mr. Suryanarayana that the grandsons 
were not given any interest in the property as such, but that they were given only 
an income for their lives out of the property. In our opinion, the terms of the 
document make ıt clear that they had an interest for life in the property. Once it 
is held that Raju and Minakshisundaram had an interest 1n the property, it follows 
that they took 1t as co-tenants . for xt 1s a general rule of construction of documents 
in this country, that, unless there is some indication ın the document itself to show 
that the bequest or grant thereunder 1s a joint one, the donees take it as tenants-in- 
common (vide Érishnaswami v. Avayambal!, and Muthammal v. Chandrahasa Udayar?. 
In the present case, the document does not show that Raju and Minakshisundaram 
are to take a joint estate with a right of survivorship enter se. Nor is there anything 
therein to show that the property should be taken by the great grandsons only 
after the lifetime of the survivor among the grandsons. It 1s very unlikely that the 
settlor, whose intention was to benefit her great grandsons with an absolute interest in 
the property would have ever intended that there should be no provision for her 
great grandson if his father were to die before his brother and there shouJd be an 
intestacy ın regard to one-half share 1n the properties given to each of the grand- 
‘sons for the duration of the lifetime, of the other Once ıt 1s found that the inte- 
rests of Rayu and Minakshisundaram are that of co-tenants and that a benefit is 
intended to their sons it 1s but proper to conclude that the remainder in the interest 
which each of them had should vest m his issue. Indeed, there being an interest 
created ın favour of the great grandsons, the rule as to the presumption against 
intestacy and of early vesting require that each of the great grandsons should acquire 
an interest ın the property on his birth. ‘There is nothing ın the document to post- 
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pone the acquisition. of such interest till after the lifetime of the survivor among the 
settlor’s grandsons — Minakshisundaram's son was therefore entitled to possession 
of what his father enjoyed immediately after the death of the latter. Likewise, 
the appellant after his father's death 


Learned counsel for the appellant placed considerable reliance on the decision 
in Stevenson v. Gullam!, where a question arose as to the true construction of a bequest. 
The testatrix ın that case bequeathed the interest to be received from a certain 
investment of hers to her brother for life and after his decease, to his widow at £30 
per annum. It was provided that, after the latter the interest that accrued from 
time $o time in respect of the fund should be paid to her nephew and niece for their 
lives, and, after their decease, the principal sum was to vest in the surviving children 
of those two persons. The Master of the Rolls observed in the course of his Judg- 
ment : 

%: Where the income of a fund is given to tenants for life and there is a gift over after their deaths 
to children or a class of persons surviving, it ıs a gift to those only who are then surviving ” 
But, the case was one where there was no gift of the properties to the hfe-tenants. 
According to the terms of the disposition, what was to be paid to them was only 
the interest on the fund The corpus remained undisposed of and the gift of that 
was in terms made to a class of persons. 


The nature and incidents of a gift to a class is considered in fibban Krishna 
v. Jitendranath*, where the distinction between a gift to a class and a gift to individuals 
has been pointed out Shortly stated, the beneficiaries under a gift to a class will 
be those that constitute the class and they will exclude all others. But, in the case 
of a gift to individuals described, the intention would be to benefit the in- 
dividual. Mukherjee, J , pointing out the legal consequences that flow from the 
distinction, observes :— 

** Ordinarily, a class gift means gift to a class of persons who are included and comprehended 
under some general description and bear a certain relation to the testator. The true test, however, 
is the intention of the testator and the gift would rank as a class gift, if the testator intended that the 
donees should take as a class" 

In the present case, the ultimate bequest is not to the great grandsons of the settlor 
as a class, but to the issue of the grandsons, Raju and Minakshisundaram. That 
should be read in the light of the context distributively, so as to carry the share of 
each of the donees, namely, Raju and Minakshisundaram, to their respective issue. 
This view 1s supported by authority. In Theobald on Wills (11th edition) at page 
290, the rule 1s stated in the form of propositions, the relevant portion of which alone 
we wil set out herein :— . 

** When the gift 1s to several for life and then to their children, the cases are not easily reconcilable, 
(1) If there 1s no gift to the children till after the death of the survivor of the lifet-tenants, and the 
intention 1s that the property shall then go over in one mass, then, on the death of each tenant for 
life, the survivors will take the whole income, (2) Under the so called rule 1n In re Hutchinson's Trusts, 
a gift to A and B as tenants-in-common for their lives and then at their death or at or after their deaths 
or at the death of A and B to their children goes upon the death of each tenant for life to his children ” 
The case referred to above namely In re Autchinson’s Trusts*, is instructive. The 
testatrix in that case declared that the capital stock owned by her should be given 
to F. Synge and R. Synge ....... ..share and share alike, and, after the decease 
of the said F. Synge and his brothér R. Synge the above-mentioned money was 
bequeathed 1n different stocks to their children, “share and share alike, and to their 
heirs for ever.” It was held that the bequest should be construed as a gift after the 
respective deaths of F. Synge and R. Synge to their respective children and that 
there having been an absolute gift to each of them ın the first instance only cut 
down 1n favour of his children in the events which happened, the fund was divisible 
in moieties between the representatives of F. Synge and R. Synge. 


The settlement deed in the case before us is even clearer; the settlor intends to 
confer an interest on her great grandsons. ‘That interest 1s a present one, namely; a 
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vested remainder in the property over which a series of life-estates are created. 
Early vesting of such an mterest would require that the great grandson should 
obtain on birth that mterest, that 1s, over the property given to his father, though 
the extent of his own interest might be diminished by the birth of other children 
to his father, The son of Minakshisundaram had therefore an interest ın half the 
settled properties, which, on his death, was inherited by the first respondent. We 
therefore agree with Anantanarayanan, J , that the first respondent was entitled to a 
partition of one-half share in the properties settled. x d 


The appeal fails and ıs dismissed with costs, i 


è 


K.S. — Appeal dismssed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. o 


PRESENT :—Mr. S. RAMACHANDRA IvER, Chief Justice AND MR. Juspe 
KUNHAMED Kuri. 


L 


Annammal and others .. Appellants” — , 
v. | 
Chellakutti . Respondent. 


Transfer of Property Act (IV of 1882), section 52—" Lis pendens"-—Applicabilty—Court-auction. sale 
during pendency of suit—Subsequent withdrawal and abandonment of the suit by plamtiff —Effect — 


For section 52 of the Transfer of Property Act (IV of 1882) to apply, the nght to immovable 
property should be directly and specifically in question Section 52 of the Act, in terms contemplate 
rights having been secured by a party to the suit under a decree or order therein The words “ under a 
decree or order therein " imply that the right to the property must be the outcome of the decree 
(i.e) ıt should be the result of an affirmation or adjudication by the decree 


In the case of an abandonment of the suit claim the question 1s withdrawn from adjudication, 
In effect, an abandoned suit should be deemed to be non-existent, at any rate, from the date of aban- 
donment In this respect an abandoned suit. 1s very mich hike a collusive one which 1s statutorily 
excepted from the operation of the rule of *' lis pendens ” : 


Where a plaintiff in a suit abandons his claim the result of the suit will not operate as hs pendens 
against any purchaser pendente lite of the suit property. But the same rule will not apply to the case 
where the defendant abandons his defence, for, in such a case, there will be ex parte evidence on the 
side of the plaintiff to support any decree that might ultimately be passed in the case, 


Gourt Dutt Maharaj v Sukur Mohammed, (1948) 2 ML] 79 LR. 75 IA. 16 ILR ü 
1 Cal. 234 AIR 1948 PC 147 (PC), referred to . 5 (1949) 


Annamala v. Malayandı, (1906) 16 MLJ 372 ILR 29 Mad 426 (FB), followed i 


Appeal under clause 15 of the Letters Patent against the Judgment of the Hon’ble 
Mr Subrahmanyam dated 8th January, 1959 and the decree therein and passed 
in S.A. No. 657 of 1957 preferred against the decree of the District Court of Chingle 
put in A.S. No 260 of 1956 preferred against the decree of the Court of the District 
Munsif of Kancheepuram m O S. No. 173 of 1954. 


JV. Suryanarayana, for Appellants. 


` ) 


M.S. Venkatarama ,, Iyer, for Respondent. - E 
The Judgment of the Court was delivered by * 


Ramachandra Iyer, C.J —Yhis appeal, which is filed against the Judgment of 
Subrahmanyam, J., raises a ‘question under section 52 of the Transfer of Property 
Act. The property which forms the subject-matter in this litigation is half a share 
in what was purchased by one Peter Jagannathan, a Hindu convert to Christianity. 
His father, who rematned a Hindu, had taken à second wife after Jagannathan’s 
mother's death. She and the two sons born of her are the appellants. Jagannathan 
died some time in 1950, leaving behind him his widow and a son. A creditor of his 
instituted a suit (S.C. No. 524 of 1952) in the District Munsif’s Court, Kancheepuram, 
against the widow and son of Jagannathan, to recover the moneys due to him, and, 
after obtaining a decree, brought the property that stood m the name of Jagannathan 
rg 
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for sale in execution. The respondent, Chellakutti, was the purchaser at the 
Court-sale. He obtained delivery of possession in due course. 


The Court-auction took place during the pendency of another suit, O.S. No. 
436 of 1952, 1n the same Court. That suit was instituted by Jagannathan's widow 
and son, who were the judgment-debtors under the decree 1n S.C. No. 524 of 1952, 
complaining that the appellants herein had unlawfully trespassed on half a share 
of the property and praying for recovery of possession of the same ‘The appellants 
resisted the suit, stating that the moneys which went in for the purchase of the pro- 
perty*by Jagannathan belonged to him and his father, and that therefore they would 
be entitled to half a share which the latter possessed. But, before the suit came up 
for trial, the execution sale referred to above in favour of the respondent took place. 
After such sale, the heirs of Jagannathan were not interested in fighting the battle 
against the appellants for the benefit of the purchaser It mattered little to them 
whether the purchaser got the entire property or only half a share therem When 
therefore the suit came up for trial, they made an endorsement on the plaint: 
* In view of the Court-sale of the subject-matter of the suit, this suit becomes un- 
necessary and may be dismissed without costs”? The District Munsif, accordingly, 
dismissed the suit. The appellants then applied to the Court, which executed the 
decree in S C. No 524 of 1952, for delivery back of their property, which they claim- 
ed they were entitled to be in possession of That petition was successful. The 
respondent thereupon instituted the suit out of which this appeal arises under Order 
21, rule 103, Civil Procedure Code, for a declaration of his right to possession. The 
appellants pleaded title in themselves and also that the respondent’s purchase was 
affected by les pendens, ıt having been made during the pendency of O.S. No. 436 
of 1952, which terminated 1n their favour It has now been held by both the Courts 
below that the property purchased by Jagannathan was his own and the appellants 
had no title to any part of the same. But there has been divergent views on the 
other question The District Munsif who dismissed the suit upheld the plea that 
the respondent's purchase could only be subject to the result of O.S. No. 436 of 
1952, which, m effect, affirmed the title to half a share in the property.. On appeal, 
that decree was reversed, the learned District Judge holding that section 52 of the 
Transfer of Property Act would not apply, as, in his opinion, the result of the suit 
was brought about by collusion. The respondent thereupon filed a Second Appeal 
to this Court Subrahmanyam, J , who heard the appeal, did not agree that there 
was any collusion between the heirs of Jagannathan and the appellants at the time 
when O.S. No 436 of 1952 was allowed to be dismissed But the learned Judge held 
that, as there was an abandonment of that suit by the heirs of Jagannathan, the 
rule as to lis pendens would not apply to the case. The decree of the lower appellate 
Court was therefore affirmed. " 


In this appeal against the judgment of Subrahmanyam, J, Mr. N. Surya- 
narayana, appearing for the appellants, has contested the correctness of the view 
referred to above Learned counsel submitted that the true principle underlymg 
the rule of hs pendens was the finality of litigation, vız., that, when the parties, who 
had made claims to a property, have once litigated the matter, it would be 1n the 
interests bf the estate that the litigation should come to an end and the result of 
it should be binding not merely on the actual parties to the litigation, but also on all, 
those who derived their title under them by virtue of an alienation pendente hie. It 
was then urged that, that being the reason of the rule 1t would make little difference 
as to how the litigation terminated, whether ıt be by consent, default or on a judicial 
determination after the case had been fought out to the bitter end. As illustrative 
of the principle and ın support of the contention urged, Mr Suryanarayana referred 
to cases where decrees obtained by compromise were held binding on persons who 
purchased the subject-matter of litigation from one of the parties to the litigation, 
as showing that a formal adjudication by Court was not always necessary for the 
application of section 52 of the Transfer of Property Act, The case most relied on 
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in this connection ıs the decision of the Privy Council in Gours Dutt Mahara v. 
Sukur Mohammed1, where ıt was observed : 


** The broad purpose of section 52 1s to maintain the status quo unaffected by the act of any party 
to the htigation pending its determmation The applicability of the section cannot depend on matters 
of proof or strength or weakness of the case on one side or the other in bona fede proceedings ” 


There ıs, however, a fallacy in the argument. It 1s one thing to say that a bona fide 
termination of the suit consistent with ordinary judicial procedure will operate to 
bind the estate and affect purchases pendente lite But 1t will be quite a different thing, 
and, indeed, an unwarranted extension of the principle to say that such finahty 
would exist, even if the suit were to be withdrawn or abandoned. In the datter 
case, there 1s no scope for any adjudication at all, whether it be on consent, confession 
or after trial. A compromise decree 1s nonetheless a decree of Court for certain 
purposes, and, so long as 1t is the result of bona fide proceedings, there 1s no reason why 
a purchaser pendente lite should not be affected by it. But the case before us 1s*not 
one of compromise. The plaintiffs ın the suit, wz., the respondent’s predecessor- 
in-title abandoned their claim, as they were no longer interested in the property. 
It may be that the abandonment was not the result of any collusion between them 
and the opposite party. But it 1s plain that the suit did not terminate in any one 
of the recognized modes. The suit was taken out of the hands of the Court on the 
ground that the plaintiff therein was no longer interested 1n it. ‘There was, there- 
fore, no outstanding question about the title to the property. For section 52 to 
apply, the nght to immovable property should be directly and specifically ın ques- 
tion. Once there ıs a dispute, section 52 will apply, so long as the litigation is 
terminated in one of the modes known to law , that 1s, there will be no distinction 
between a decision based on contest and that based on a compromuse bona fide brought 
about between the parties. In either case ıt will be a decree of the Court. The 
section in terms contemplates rights having been secured by a party to the suit 
under a decree or order therem. The words “ under a decree or order therein ” 
imply that the right to the property must be the outcome of the decree. In other 
words, it should be the result of an affirmation or adjudication by the decree. The 
true principle underlying the rule has been laid down in Annamala: v. Malayandi?, 
in the following passage 

** The essence of the doctrine of ls pendens, undoubtedly, 1s that where a proceeding before a 
Court exercising contentious jurisdiction 1s honestly brought to a termination in one of the modes which the 
law permits ıt to be terminated by and a decision of the Court ıs obtamed, such decision 1s binding 
upon all persons who claim title by virtue of a transfer pending the tigation With reference to the 
underlying principle, tt ere ıs no conceivable reason for attaching greater efficacy to a decision arrived 
at after actual contest than to decisions arrived at otherwise? (Italtes ours) 
The foregoing observation makes it clear that, unless the termmation of the suit 
is honestly brought about 1n one of the usual modes, the doctrine will have no appli- 
cation An abandonment of a suit cannot be said to be the normal way of its ter- 
mination or one honesty brought about, even though ıt may not be the result of 
collusion. The circumstance that, on such abandonment, the Court superadds 
its own order and proceeds to dismiss the suit, cannot alter the essential character 
of the whole proceeding, namely, as one where the suit was voluntarily taken away 
from the Court's adjudication The true effect of an abandonment will be that the 
question regarding the right to the subject-matter of the suit had ceased to exist, 
and, essentially speaking, the suit also should be deemed to be not existing from the 
date of such abandonment This will not be so in the case of a compromuse decree 
or one which 1s obtained ex parte. In all those cases, right upto the time of final 
determination, the question regarding the title to the property would subsist. In 
the case of an abandonment, the question 1s withdrawn from adjudication. In 
effect, an abandoned suit should be deemed to be non-existent, at any rate, from the 
date of abandonment. In this respect, an abandoned suit 1s very much lıfe a collu- 
sive one which s statutorily excepted from the operation of the rule of lis pendens. A 
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collusive suit 1s not regarded under the provisions of the section as a suit at all, but 
a mere sham fight between two parties ranged on the opposite sides. 


Mr N. Suryanarayana, however contends that what is material for the applica- 
tion of the rule of ls pendens 1s whether, in origin, there was a question about the title, 
and not how the suit was subsequently conducted, and that, once a suit is brought 
honestly, any alienation of its subject-matter fendente lite would be subservient to the 
result of the suit, 1f the termination of the suit had not been brought about by any 
collusion between the parties. The provisions of section 52, however, do not support 
this contention ‘The rule enacted ın the section will apply only if any nght " to 
immovable property 1s directly and specifically m question and the alienation made 
by one party pending it will be subject to the rights of any other party under any 
decree or order that may be passed therem , that ıs to say, the suit should be active 
agd alive right upto the time of its termination. There was, however, nothing active 
about the suit in this case at the time of and 1mmediately before the Courts dismissal 
of ıt for even before the Court took ıt up ıt had been abandoned by the party. But, 
learned counsel urges that a dismissal of suit on abandonment 1s only a procedural 
matter, and, as 1t has been well settled that the rule enacted 1n section 52 will apply 
not merely to rights created, but also to rules of procedure, the termination of the suit 
in question 1n the manner aforesaid would still attract the provisions of that section 
In support of that contention, learned counsel relied on the decision of the Bombay 
High Court in Krishnaba: Pandurang v Sawalaram Gangaram}, where Shah, J. , held 
that the word ‘ rights ° ın section 52 would have reference not merely to the substan- 
tive rights, but to matters of procedure as well. But the decision in that case did not 
turn upon any question like the one before us. In that case, a question arose at the 
stage of the execution of a decree for injunction obtained by an owner of property 
against his neighbour, there having been a breach of the injunction The decree- 
holder filed an execution petition against the legal representatives of the judgment- 
debtor who had by then died Pending execution, the latter sold their property to a 
third party. It was held that the decree for injunction which was with respect to the 
property, though personal in form, would avail against the purchaser pendente lite. 
We do not see how the principle of that decision would have any bearing on the 
question that we have got to decide in the case We are of opinion that the dismissal 
of a suit brought about by the abandonment of the same by the plaintiff will not 
operate to affect the title secured by a purchaser pendente lite A contrary conclusion 
will undoubtedly lead to very unjust and inconvenient results Subrahmanyam, J, 
has given a telling example of how harshly such a conclusion would operate. Sup- 
pose a plaintiff having an indubistable title to the property in dispute conveys the 
property to a stranger and without actually colluding with the defendant reports to 
the Court, abandoning his claim, and the Couit follows ıt up with a decree of dis- 
mussal of the suit. It will indeed be very hard upon the unfortunate purchaser that 
the dismissal of the suit under those circumstances should deprive him of his title. 
It must be remembered that a purchaser pendente lite cannot as of right come on record 
in the suit and then protect his title. Order 22, rule 10, Civil Procedure Code, only 
confers on the Court a discretionary jurisdiction to implead a purchaser pendente lite. 
When the purchaser cannot therefore come and protect his interests as of right, it 1s 
but just that the rule enacted 1n section 52 should be strictly interpreted From 
what we have stated above, 1t will be clear that, where a plaintiff in a suit abandons 
his claim, the result of the suit will not operate as lis pendens against any purchaser 
pendente lite of the suit property But the same rule will not apply to the case where 
the defendant abandons his defence, for, ın such a case, there will be ex parte evidence 
on the side of the plaintiff to support any decree that might ultimately be passed 1n 
the case. The disposal of the suit ın such a case will not therefore be the result of 
withdrawing the question for decision from the Court, but of obtaining one from 1t. 
It follows from what we have stated above that the respondent would not be bound 
by the termination of O S. No 436 of 1952, and, 1n view of the fact that his title to 
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the entirety of the property has been concurrently accepted by the Courts below, the 
suit instituted by hım will have to be decreed. 

The appeal fails and is dismissed with costs. 


K L.B. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


(Special Original Jurisdiction ) 
PRESENT .—Mr JusriCE VEERASWAMI. 


The Management of M/s Murugesa Naicker Co , Madras .. Petitioner ** 
v. 
The Picsiding Officer, Labour Court, Madias and others . Respondents. 


Industrial Disputes Act (XIV of 1947), section 2{00)—“‘ Retrenchment "—Whhat amounts to 


The termination of services in order to be retrenchment should be of surplus labour or staff and 
ın an industry which ıs continumg and not closed or transferred 


The Labour Court misdirected itself ın assuming that ıt automatically followed from its findm8& 
that the services of the workmen had been terminated that they were retrenched from service 


Petitions under Article 226 of the Constitution of India, praymg that ın the 
circumstances stated therein, and 1n the affidavit filed with W P No. 870 of 1962, on 
the file of the High Court, the High Court will be pleased to issue a writ of certiorari, 
calling for the records in C Ps Nos. 479/60, 480/60 and 491/60, on the file of the Ist 
respondent herein, and quash the orders, dated 3rd May, 1961 and made thercin. 


M R Narayanaswami; for Petitioner 
K V. Sankaran, for Respondents. 


The Court made the following 

ORDER —By a comman order on three applications under section 33-C (2) ofthe 
Industrial Disputes Act, filed by three different workmen of the same management, 
the Labour Court computed the benefit of retrenchment compensation, noticc pay 
and leave wages The case for the employees was that their services were terminated 
with cffuct from 14th May, 1960, without payment of compensation and notice pay 
they were entitled to under section 25-F of the Act Though the management 
pleaded that this was not a case of termination but the workmen themselves volun- 
tarily stepped from work, the Labour Court, on the evidence before 1t, found that 
the services of the three workmen were terminated by the management Having 
stated that, the Labour Court proceeded 

^ and they were thus retrenched and they are entitled to be paid notice pay, retrenchment com- 

pensation and other benefits payable to them ” 
On that view, the Labour Court computed the benefits and allowed the claims except 
leave wages These petitions are to quash the common order of the Labour Court 


On behalf of the management Sr1 M R. Narayanaswami contends that the 
order of the Labour Court 1s vitiated, because 1t proceeded on the erroneous assump- 
tion that as the services of the three workmen were terminated, 1t automatically 
followed that they were retrenched The learned counsel argues that ' retrench- 
ment ” 1s not to be equated to any kind of termination, but will be so onl¥ when 
surplus labour 1s dispensed with by a continuing concern In making this submission 
he appears to be supported by authority. Before referring to it, I shall first notice 
the definition of “retrenchment " Section 2 (oo) states that ‘‘ retrenchment " 
means — 

** the termination by the employer of the service of a workman for any reason whatsoever, other- 
wise than as a punishment inflicted by way of disciphnary action, but does not include. — 


(a) voluntary retirement of the workman , or 
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(b) retirement of the workman on reaching the age of superannuation if the contract of employ- 
ment. between the employer and the workman concerned contains a stipulation in that behalf, or 


(c) termination of the service of a workman on the ground of continued illhealth.” 


Prima facie, 1t may appear that the definition as worded would include every kind of 
termination. In fact the exclusion of the cases falling within the purview of (b) and 
(c) rn the definition would suggest that surplusage of labour 1s not the test of retrench- 
ment. Ifthe matter were res integra, I must confess I should have had considerable 
difficulty ın reading the definition of “ retrenchment ” ın a narrower sense The 
precise question was, however, considered by the Supreme Court in Hariprasad v. 
A 2. Dwelkar! That was a case of closure and the question was whether the non- 
employment of the workmen as a result of that could be regarded as retrenchment 
for purpose of the Act. Differing from the Bombay High Court, the Supreme Court 
held — 

“ retrenchment as defined in section 2(00) and as used in section 25-F has no wider meaning than 
the ordinary, accepted connotation of the word , :t means the discharge of surplus labour or staff by the 
employer for any reasons whatsoever, otherwise than as a punishment inflicted by way of disciplinary 
action, and it has no application where the services of all workmen have been terminated 
by the employer on à real and bona fide closure of business as in the case of Shri Dinesh Mills, Ltd , 
or where the services of all workmen have been terminated by the employer on the business or under- 
taking being taken over by another employer in circumstances like those of the Railway Company 
There 1s en fact a distinction between transfer of business and closure of business , but so far as the 
definition clause 1s concerned, both stand on the same footing if they 1nvolve termination of service 
of the workmen by the employer for any reason whatsoever, otherwise than as a punishment by way 
of disciplinary action On our interpretation, ın no case 1s there any retrenchment, unless there is 
discharge of surplus labour or staff ın a continuing or running industry.” 

This decision, therefore, laid down that “ retrenchment” should be understood in 
the ordinary sense, that ıt ıs not every termination that can be retrenchment but the 
termination in order to be retrenchment should be of surplus labour or staff and in an 
industry which is continuing and not closed or transferred So far as the cases of 
closure and transfer are concerned, subsequent legislation have provided for compen- 
sation subject to certain conditions, factors and circumstances A Full Bench of the 
Bombay High Court ın Natonal Garage v. Gonsalves? considered the question whether 
termination of service sympliciter amounted to retrenchment attracting section 25-F 
and answered ıt in the negative. The Full Bench followed the interpretation placed 
by the Supreme Court on section 2 (00), which I have referred to. In Desikachari, P. S 
and others v. The “ Mal "?, the scope of section 2 (oo) was raised but was expressly 
left undecided, though the learned Judges noticed the argument of the learned 
Advocate-General that the decision of the Supreme Court in Hanprasad v A D 
Dwelkar? should be confined to the case of discharged workers where the industry 
itself had ceased to exist by closure." It ıs no doubt true that the Supreme Court was 
concerned with employees who had been discharged consequent upon a closure of 
the industry. But it has to be noticed that the Supreme Court was concerned with 
the precise scope and ambit of “retrenchment” as defined in section 2 (00) The 
Supreme Court ruled what 1ts scope was, how 1t should be ordinarily understood, 
and how the definition so understood would not cover cases of discharge consequent 
upon closure or transfer of an industry * It seems to me that the ambit of the section 
was, therefore, clearly delumited by the Supreme Court in that decision. 


Sri K. V. Sankaran invites my attention to State of Bombay v Hospital Mazdoor 
Sabha*.* ‘The termination of the employment of the workmen concerned there was 
by the management of a running concern, namely, a group of hospitals known as 
“ J J. Hospitals " and the Bombay High Court was of the view that the termination 
was not invalidated by reason of non-compliance with the provisions of section 25-F 
On this question the Supreme Court agreed with the Bombay High Court But st 
appears from the judgment of the Supreme Court itself that the termination of the 
services of the workmen was conceded to be a retrenchment. In fact the Supreme 
Court said : 








I. (1957) SCJ 83: 1957 SCR. 121 : 3 (19622 1 ML J. 285 (1961) 2 LL J. 771. 
Ern S.G. 121. 4. (1960) 8.C.J. 679 : A.I R. 1960 S.C. 610, 
2. (1962) 1 L.L.. 56 (F.B.). 
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** It 1s conceded that the services of respondents 2 and 3 have been retrenched al 


The question whether the termination in that case of the services of the two workmen 
amounted to retrenchment within statutory definition of the word did not, therefore, 
arise and was not decided by the Supreme Court. 

I hold that the Labour Court misdirected itself ın assuming that it automatically 
followed from 1ts findmg that the services of the workmen had been terminated, they 
were retrenched from service. The common order of the Labour Court 1s quashed 
and the petitions are allowed But it 1s made clear that the finding of the Labour 
Court that the services were terminated would remain and the applications will be 
disposed of upon a consideration as to whether the termination, in the circumstarices, 


amounted to retrenchment. No costs. 
K.L.B. Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr Justice GANAPATIA PILLAI. 





S. Radhakrishna Naidu .. Petitioner * 
v. 
S. Thiruvenkatiah .. Respondent. 


Transfer of Property Act (IV of 1882), sections 65-A and 69-A—Scope and effect — Whether a Recewer ape 
- ~ pomted under section 69-A 15 bound by a contract entered mto by the mortgagor with the tenant in possession of the 
mortgaged property subsequent to the creation of the mortgage and subsequent to the creation of a tenancy— Whether 
the Recewer 15 the agent of the mortgagor in respect of all agreements 
In the instant case the loan and the agreement for repayment of 1t took place after the creation 
of the tenancy and had nothing to do with the tenancy itself as part of ıt It was an independent 
arrangement or agreement regarding repayment of the loan from out of the rent payable by the tenant 
It is not a term of the lease and it 15 not also a covenant embodied ım the lease transaction. 


The words **shall be deemed to be the agent” occurring in section 69-A, clause(3) of the Transfer 
of Property Act (IV of 1882) makes it clear that the Receiver 13 only an agent by a fiction The fiction 
ış created for the specific purpose of holding the mortgagor liable for the acts and defaults of the 
Receiver appointed under section 69-A of the Act It does not flow from this that the Receiver 13 
bound by every agreement entered into by the mortgagor with the tenant unconnected with the trans- 
action of lease as in the present case Thus the Receiver ıs not. bound. to honour the agreement. 
and he is entitled under clause (4) of section 69-A of the Transfer of Property Act to sue for and 
recover all the income which the mortgagor was entitled to from the property 


Petition under section 115 of Act V of 1908 praying the High Court to revise the 
order of the Court of Small Causes, Madras, dated 2nd March, 1960 and made in 


N.T A. No 220 of 1958 against S C S. No. 4554 of 1957 
A. S. Raman, for Petitioner. 
O. Radhakrishnan and W. S. Venkataramanjulu, for Respondents, 


The Cout delivered the following 

JupGMENT.—The question for determination in this Revision Petition is whether 
a Receiver appointed under section 69-A of the Transfer of Property Act 1s bound by 
a contract entered into by the mortgagor with the tenant m possession of the mortga- 
ged property subsequent to the creation of the mortgage and subsequent to the crea- 
tion of a tenancy regarding the repayment of a loan taken by the land-lord from the 
tenant, by adjustment against the rentpayable. Both the single Judge of the Court 
of Small Causes and the Bench of that Court ox a New Trial took the view that the 
sum of Rs. 650-373 admittedly advanced by the tenant of the landlord did not amount 
to a premium or advance payment of rent and consequently was not hit by section 
65-A (2) (b) of the Transfer of Property Act and the Receiver was therefore bound 
by the agreement between the mortgagor and the tenant All the three Judges over- 
looked the fact that the agreement about repayment of the advance made by the 
tenant to the landlord was not part of the lease transaction. Admittedly, this loan 
nce LE RR ccm c PE Eg I NIHU ee TET It 
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and the agreement for repayment of 1t took place after the creation of the tenancy 
and had nothing to do with the tenancy itself as part of it. It was an independent 
arrangement or agreement regarding repayment, of the loan from out of the rent 
payable by the tenant. Itis not a term of the lease and it 1s not also a covenant 
embodied ın the lease transaction Section 65-A (2) (b) deals only with covenants 
and teims of a lease executed by a mortgagor It does not deal with any subsequent 

“arrangement entered into by the mortgagor with the tenant of the mortgaged pro- 
perty, 1egarding 1epayment of any loan which 1s not charged upon the property or 
which has no connection with the leasehold interest in the property. 


¿Counsel for the respondent contended that the Receiver 1n this case was bound to 
honour the arrangement entered into between the mortgagor and his tenant, because 
the Receiver 1s only an agent of the mortgagor, as provided 1n section 69-A, clause 
(3) of the Tiansfer of Property Act. 

e“ A Receiver appointed under the powers conferred by this section shall be deemed to be the 

agent of the mortgagor , and the mortgagor shall be solely responsible for the Receiver's acts or 
defaults, unless the mortgage-deed otherwise provides or unless such acts or defaults are due to the 
improper intervention of the mortgagee ” 
This clause creates by a fiction the 1elatiosnhip of agent and principal between Rece- 
ver and the mortgagor It 1s an accepted principle of law that a fiction should be 
confined to the purposes for which 1t was created The language “ shall be deemed 
to be the agent " makes ıt clear that the Receiver 1s only an agent by a fiction The 
fiction 1s created for the specific purpose of holding the mortgagor liable for the acts 
and defaults of the Receiver appointed under section 69-A Certainly it does not 
flow from this that the Receiver 1s bound by every agreement entered into by the 
mortgagor with the tenant unconnected with the tiansaction of lease and admittedly 
independent of the transaction of lease of the property in question Clause (4) of 
that section Js pertinent 1n this connection. It reads thus - 

*« The Recerver shall have power to demand and recover all the income of which he 1s appointed 


Receiver by suit, execution or otherwise, in the name either of the mortgagor or of the mortgagee 
to the full extent of the interest which the mortgagor could dispose of i 


The rest of the section ıs not necessary for my present purpose. The key-words 
in the section are ** to the full extent of the interest which the mortgagor could dispose 
of." Obviously, these words refer to the interest in the property which the mort- 
gagor could dispose of As an example one may conceive of a case where the mort- 
gagor in this case after entering into an agreement with the tenant ın question sells 
the property to a third party who has no notice of this agreement. Coud it then be 
said that the agreement entered into by the vendor with the tenant ın possession 
would be binding upon the vendee, the purchaser of the property? It would not be 
so because the agreement in question did not disminish the extent of the interest which 
the mortgagor could dispose of in the property. In other words, the agreement in 
question never came near or affected the mortgagor’s interest in the property It 
remained all along an independent contract or arrangement for 1epayment of a loan 
and had nothing to do nor had any connection with the mortgagor’s interest in the 
immovable property, namely the house 1n question. The Receiver 1s therefore not 
bound to honour suh an agreement and he is entittled under clause (4) of section 
‘69-A to sue for and recover all the 1ncome which the mortgagor was entitled to from 
the property. The extent of the mortgagor’s right in the property 1s the only measure 
of thee Receivers power to gather the income In this view, all three 
Judges 1n the Small Cause Court were wrong in allowing the defence set up to the suit 
to prevail. The Revision ss therefore allowed, and the suit 1s decreed 1n full as prayed 
àn the plaint, with costs throughout. 


K.L.B. Revision permission allowed. 


2I 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MhR. Justice G. R. JAGADISAN AND MR, JUSTICE K SRINIVASAN. 


V. Ramanathan, L R of the Estate of late K. Chidambara 
Reddiar, Uppiliapuram .. Applicant* 
y. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act, (XI of 1922), sections 24-B and 34—Death of assessee—Deceased’s estate blended witk 
joint family property—Supplementary assessment on one of the hers (Eldest member of a Hindu foit Family)— 
Validity—‘‘ Legal representative » — Meaning of —Ctwil. Procedure Code (V of 1908), section 2 (11) 


Two brothers C and V, who were members of a Hindu undivided family, became divided mt 942 
C was thereafter assessed to income-tax as an ** individual ” in respect of his income of every calendar 
year C died on 24th February, 1951, leaving P, his widow, as his only herr For the assessment 
year 1951-52, P was assessed as the legal representative of C On 17th March, 1951, P surrendered 
her husband’s estate Thereupon V as nearest reversioner succeeded to the estate V afterwards 
blended the estate with the joint family properties obtamed in the partition of 1942 and held by 
him as Kartha, along with his undivided sons RM and RJ. On V’s death on Ist January, 1956, 
the Income-tax Office: issued a notice for a supplementary assessment for the year 1951-52, serving 
iton RM as the legal representative of C RM admitted he was heir of C and in possession of 
C's estate, but objected to the assessment on the ground that the indiiduahty of C's estate had 
been merged ın the joint family assets The objection was overruled and the supplementary 
assessment was made though 1t was not clear whether the Income-tax Officer treated R M asan 
individual or as Kartha of his jomt family The assessment was confirmed on appeal On a case 


stated by the Tribunal 

Held —On the facts, the estate of the deceased was properly represented in the proceedings 
under section. 34 of the Income-tax Act (1922) 

For the purpose of an escaped assessment against the deceased's estate, the subsequent alteration 


1n its character, ;enderng it part and parcel of joint family property, 1s of no consequence, as the 
only question 1s who 1s the legal representative hable to be proceeded against under the Indian Income- 


tax Act, 1922 


After inheritance of the properties, ıt 15 open to the person inheriting to deal with the properties 
in any manner he likes, but his character as personal heir cannot be affected by his mode of dealing 


with the properties 

There 1s no definition of ** legal representative " in the Income-tax Act Whether the definition 
of the term 1n section 2 (11) of the Civil Piocedure Code can govern the construction of the expression 
in the Income-tax Act or not, 1t can guide its proper interpretation The heir of the deceased in 
possession of the estate 1s a legal representative whether under the definition in the Civil Procedure 


Code or im its popular sense 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench * B? under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922). 


K. Sumasan and D S Meenakshsundaiam, for Applicant 
S Ranganathan, Special Counsel for Income-tax on behalf of the Respondent. 


The Judgment of the Court was delivered by 

Jagadisan, J —The expression * legal representative " occurring 1n. section 24-B 
of the Indian Income-tax Act has not been defined under that Act, and the question: 
iaised in this reference application turns upon the proper interpretation of that 


expression 


The following facts are not 1n dispute Chidambara Reddiar and Vridhachala 
Reddiar were two brothers, who originally constituted a Hindu jomt famıly They 
became divided 1n the year 1942 Thereafter each of them was assessed to"*Income- 
tax as an “individual” in regard to their respective 1ncomes. Chidambaia died' 
issueless on 24th February, 1951, leaving behind his wife Ponnammal She succeeded 
to his properties as a limited heu under the Hindu Law It seems that Chidambaram 
was adopting the calendar year as his year of account for purposes of income-tax 
The income tor the calendar yeat 1950, the relevant previous year for the assessment 
year 1951-52 was assessed against Ponnammal creating her as the legal representative 


Aum LLL 
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of her deceased husband. Ponnammal, however, surrendered her husband's estate 
on 17th March, 1951, ın favour of Vridhachala Reddiar, the nearest reversioner 
to succeed to the estate of Chidambara. For the assessment year 1952-53, 
Vridhachala was assessed as the legal representative of Chidambara, for the period 
between Ist January, 1951 to 16th March, 1951 and as the kartha of the Hindu 
undivided family consisting of himself and his two sons Ramanatha and Rajagopala 
for the rest of the year This was dated Sth June, 1953 In the meantime 
Ponnammal died on 29th June, 1952. Vridhachala died on 1st January, 1956. 
For the year ended 31st March, 1951, the previous year for the assessment year 1951- 
32, the original assessment of the income of Chidambara against his wife, the de- 
ceaSed Ponnammal, was sought to be reopened under section 34 of the Act on the 
ground that a sum of Rs 39,362 had escaped tax A notice under this provision was 
issued on 26th March, 1956 on Ramanatha who was then the Kartha of the joint 
family consisting of himself and his brother Rajagopala In response to this notice 
Ramanatha filed his return on 2nd August, 1956 In that return he described his 
status thus 

“ Estate of late K Chidambara Reddiar formerly by legal representative late Sri Ponnammal, 
now by legal representative, V Ramanatha " 

Ramanatha also sent a covering letter along with bis return wherein he stated 
thus 

** I beg to submit that ın this case proceedings initiated under section 34 15 invalid as K Chidam- 
baia Reddiar died on or about 24th February, 1951 leaving his widow, Sri. Ponnammal who also 
died on or about 29th June, 1952 without any issue and who prior to her death has surrendered 
(as per registered deed No 1007/28-3-51) her properties, etc , to her husband's brother, K Vridha- 
chala Reddiar who also died on Ist January, 1956" 

The Income-tax Officer overruled the objection of Ramanatha and included 
the sum of Rs 39,362 as undisclosed income under section 12 of the Act The 
assessee preferred appeals to the Appellate Assistant Commissioner and to the 
Income-tax Appellate Tribunal but failed On the application under section 66(1) 
of the Act, the Tribunal has referred the following question to this Court . 

"Whether the assessment on V Ramanathan as legal representative of the estate of 
K Chidambara Reddiar 1s valid in law ?" 


Vridhachala and his two sons, Ramanathan and Rajagopalan were undoubtedly 
members of a Hindu undivided family but the surrender by Ponnammal was and 
could only have been 1n favour of Vridhachala as the nearest reversioner entitled to 
succeed to the estate of Chidambara if the limited owner were to die on the date of 
the surrender. The result was that Virdhachala inherited the properties as the next 
heir of Chidambara The effect of a valid surrneder under the Hindu Law 1s to 
efface the existence of the limited owner and to accelerate the succession to the estate 
of the Jast full owner The capacity 1n which Vridhachala inherited the properties 
was only 1n his individual right as the nearest and next reversioner of the estate of 
Chidambara and not in his capacity asthe manager of the Hindu family consisting. 
of himself and his sons So much ıs clear and indisputable — Factually, however, 
it appears that Vridhachala who already held properties as the manager of the 
undivided family of himself and his sons blended the properties, which he obtained 
as a result of surrender from Ponnammal, with those properties and made no distinc- 
tion between the two sets of properties In his hands all the properties, namely, the 
properttes which he had obtained as a result of partitionin the year 1942, and the 
properties he obtained by reason of the surrender became stamped with the character 
of joint family properties. The treatment of the properties inherited by Vridhachala 
did not affect his character as the succeeding ieversioner of Chidambara After 
the inheritance of the properties it 1s always open to the person inheriting to deal 
with the properties in any manner he likes But his character as the personal heir 
of the deceased continues irrespective. of the manner of the dealing of the properties 
and his liability attributed to such character cannot certainly be affected by the mode 
of his dealing with the properties Vridhachala died and of course there was no 
inheritance to the family properties held by him by reason of the continuance of the 
Joint family of himself and his sons. Ramanathan and Rajagopalan therefore 
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became entitled to the properties by the operation of the rule of survivorship. The 
properties which came into their hands partly comprised the properties inherited 
by Vridhachala as reversioner of the estate of the late Chidambara. 


Now the question 1s who is the legal representative of the deceased Chidam- 
bara. The Department having initiated proceedings under section 34 of the Act has 
necessarily to serve notice upon the executor or administrator or legal representative 
of the deceased assessee, namely, Chidambara. Chidambara’s estate 1s not represen- 
ted by any executor or any administrator. After his death there has been a devolu- 
tion of the properties first by inheritance by his widow, Ponnammal, then by the 
surrender of Ponnammal in favour of Vridhachala and thereafter by surviorship to 
the sons of Vridhachala after his death. But the Department has to ascertain who 1s 
or who are the legal representatives of the deceased Chidambara at the moment when 
notice under section 34 is issued. In the view of the Department Ramanathan ıs 
the legal representative. It is not, however, clear whether Ramanathan has been 
treated as an individual or as Kartha of the undivided family consisting of himself 
and his brother. The contention of Ramanathan 1s that he 1s not the legal represen- 
tative to be proceeded against under section 34 of the Act in respect of an alleged 
escaped income 1n the assessment of Chidambara Reddiar accrued during the ac- 
counting year 1950 In the memorandum of grounds of appeal before the Appellate 
Assistant Commissioner, Ramanathan set out his objection in the following words 

“ Your petitioner submits that the Income-tax Officer is not justified 1n making an assessment 

under section 34 on him on the ground that the income of Rs 39,362 relating to money-lending as 
escaped assessment 1n the hands of late K. Chidambara Reddiar As K. Chidambara Reddiar was 
an* individual! in status his estate also became ‘ individual ’ 1n the hands of K Vridhachala Reddiar 
who threw them into family hotchpot by opening new account books on Ist April,1951 and incorpora- 
ting all the assets of late K Chidambara Reddiar as also his own assets, etc., which belonged to a 
family comprising himself and his two sons of which one 1s V Ramanathan the abovesaid peti- 
toner K. Vridhachala Reddiar died by about Ist January, 1956 Therefore under section 24-B 
Ponnammal alone could have been proceeded against (under ) section 34 But since she has trans- 
ferred all her assets to K Vridhachala Reddiar on 17th March, 1951 who had converted them into 
family assets from ist April, 1951 the labilityto any tax on the estate of Chidambara Reddiar 
cannot attach to your petitioner now." 
The substance of this contention 1s thatthe individuality of the estate of Chidam- 
bara has become merged 1n the joint family assets held by Vridbachala and his sons 
and after Vridhachala's death by his sons alone, and that therefore Ramanathan as 
an individual ıs not a legal representative within the meaning of section 24-B. It 
must be noted that it 1s not Ramanatha's contention that he 1s not the heir of the 
deceased Chidambara, and that he is not ın possession of the estate of the late 
Chidambara. 


There 1s no definition of ‘legal representative’ 1n. the Income-tax Act. Sec- 
tion 2 (11) of the Civil Procedure Code defines it as follows ° 


** Legal representative’ means a person who ın law represents the estate of a deceased person, 
and includes any person who intermeddles with the estate of the deceased and where a party sues or 
is sued in a. representative character the person on whom the estate devolves on the death of the party 
SO suing or sued ” M 


Whether that definition can govern the construction of the expression in the 
Income-tax Act or hot, ıt can guide its proper mnterpretation. It is the represen- 
tation of the estate of the deceased that invests a person with a representative 
character. Heirs who succeed to the estate, an executor or administrator 14 whom 
the estate vests virtue officii and even an intermeddler ın possession of the estate pur- 
porting to be a heir-at-law, though not 1n fact, all alike effectively represent the estate 
to the outside world. This ıs plain enough and 1s not controvertible. The heir of 
the deceased 1n possession of the estate 1s a legal representative whether under the 
definition 1n the Civil. Procedure Code or 1n its popular sense. ` 


The liability of a legal representative under section 24-B of the Act to pay the 
tax which might have been assessed but not paid by the deceased or which might 
be assessed after his death 1s absolute but is however limited to the extent to 
which the estate of the deceased 1s capable of meeting the charge. See Addi- 
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tional Income-tax Officer, Circle I, Salem v. E. Alfred!, ^ Wherea deceased person 
leaves behind several heirs to succeed and after his death the estate is not represented 
by any executor or administrator duly appointed all the heirs together constitute 
the body of legal representatives who can properly represent the estate. It is not 
necessary that all of them should be jointly ın possession of the totality of the 
estate. Each one of the beirs 1s undoubtedly a legal representative and the re- 
presentative character attributable to each of them cannot betaken away merely 
because there are other persons of the same class who can answer the said descrip- 
tion. But in respect of proceedings for or against the estate, the ordinary and normal 
rule 1s that all of them should join or be joined together or at least all of them should 
be Parties to the proceedings, But ıt may so happen that a third party sumg the 
estate may not know or be aware of the existence of several heirs together consti- 
tuting the legal representatives of the estate against which relief 1s sought. Any 
acfion against the estate by a third party impleading only one of several legal repre- 
sentatives cannot be said to be incompetent by the mere omission to 1mplead all 
the heirs. If, ın such a case, the person unpleaded puts forward the plea that 
there are other legal representatives who ought to be Joined 1n the action and that 
he alone cannot represent the estate, the default on the part of the person suing 1n 
not taking note of the plea, and not taking the proper steps to have all of them before 
the Court may be fatal to the maintainability of the action But 1f the legal represen- 
tative impleaded does not put forward any such plea but merely contents himself 
by saying that he 1s not the legal representative and the person suing bona fide 
believes that he 1s the legal representative and prosecutes the action, the proceedings 
would be valid 


In E. Alfred v. First Additional Income-tax Officer?, this Court held that the 
liability imposed by section 24-B (2) of the Indian Income-tax Act on the legal repre- 
sentative of a deceased person attached itself to all the legal representatives on whom 
notices are served, and that all such legal representatives are liable to be served with 
notices under that section At page 406 the learned Judges posed the following 
question ' 


“ The question before us, however, 1s whether, where there 1s plurality of legal representatives 
and that fact 1s known to the Income-tax Officer, does section 24-B (2) enable him to chcose one of 
those legal representatives for completing the assessment of a deceased ^assessee ? Another aspect 
of that question 1s, whether the legal representative so selected for service of notice, whose objection 
that the other legal representatives also should be brought on record before the assessment 1s com- 
pleted 1s overruled or ignored by the Income-tax Officer, can subsequently assail the validity of the 
assessment 


The questions were answered in the following way at page 406 :— 


** If for example (1) the Income-tax Officer bona fide believed and acted on that belief that Alfred 
was the only legal representative of Ebenezer, (2) Alfred did not bring to the notice of the Income- 
tax Officer that there were other legal representatives who should be brought on record and assess- 
ment completed in their presence as well, (3) Alfred represented the estate of the deceased Ebenezer 
in the assessment proceedings, and (4) there was no fraud or collusion, 1t could well be that the entire 
body of legal representatives including Alfred would be bound by the adjudication that 1s, the assess- 
ment made by the Income-tax Officer " 


In that case Alfred was one of the legal representatives and he alone was sought to 
be proceeded against by the Department. 


Thts decision 1s clear authority for the position that an assessment proceeding 
cannot be rendered invalid or void by merely pointing out the fact that all the legal 
representatives, 1n a case where there are many, were not present before the assessing 
officer, because no notices were 1ssued to all of them. It 1s to be presumed 1n every 
case, where the Department proceeds against one of the legal representatives alone, 
that 1t 1s under the bona fide belief that the person proceeded against 1s the only 
person who can validly represent the estate. It 1s only ın a case where the Depart- 
ment fails to take note of facts placed before it to show that there are other persons 


— 





1 (1962228 CJ 156 (19622) 2An WR (SC) 2 (1957) 2 MLJ 290 33 IT.R. 40k 
54 (196222M L.J (S C) 54. (406). 


166 THE MADRAS LAW JOURNAL REPORTS, [19€3 


besides the person proceeded against who are also legal representatives: that it can 
be said that the proceedings are defective, on the ground that the estate 1s not fully 
and completely 1epresented. There can hardly be any case of fraud and collusion 
between the Department and the person not proceeded against The Department 
is entitled only to make the assessment or collect the tax levied and it 1s not likely 
that a person of ordinary prudence or common sense would agree to his being treated 
as a legal representative so as to cause prejudice to the estate 


Learned Counsel for the assessee referred us to the decision of this Court in 
Muniyammal v. Third Additional Income-tax Office} The facts 1n that case were 
as follows R was an assessee He was running a bus service. He died intestate 
in October, 1956, leaving surviving his widow, his daughter and his mother The 
widow entered into possession of his estate and claimed to be the proprietrix of the 
bus service and submitted returns, 1n Income-tax assessments for the years 1956-57 
and 1957-58. She was assessed to tax on the basis of these returns, and she dily 
paid the tax Rs mother filed a suit against the widow and the daughter claiming 
parution and a share in the estate of R including the asset involved 1n the business 
of bus service In order to establish her titie to obtain the relief by way of partition, 
she applied to the Income-tax Officer for grant of certified copies of the returns sub- 
mitted by R and by lus widow for the years 1951-1952 to 1956-57, and the oiders 
of assessment for those years The widow thereupon applied to this Court for the 
issue of a writ of prohibition restraining the Income-tax Officer from granting the 
copies. This Court held that the principle of section 54 of the Income-tax Act 
was not applicable where an assessee died leaving legal representatives and those 
legal representatives applied to inspect or take copies, that 1n a case where a person 
died leaving more than one legal representative, the estate was represented by all 
of them jointly and not by one of them alone, that the right to inspect or obtain 
copies was a mere privilege and not a heritable right which would devolve on the 
heirs of the assessee after his death. Reliance has been placed upon the following 
observation at page 670 . 

**'The word ‘ legal representative” in section 24-B, sub-clause (1) would mean all the legal 
representatives collectively, if there were more than one The question of liability to mcome- 
tax where an assessee left more than one legal representative was considered by a Bench of this 
‘Court (to which one of us was a party) in Alfied v Income-tax Officer? It was held in that case 
the liability imposed under section 24-B (2) of the Act attached itself to all the legal representatives 
of the deceased person on whom notices were served, and that all the legal representatives of 
the deceased would be liable to beserved with the notices under that provision Therefore, 
‘when thereis a plurality of legal representatives 1t would follow that all of them should concur 
in applying for the inspection of the statements made to the Income-tax Officer or for obtaining 


certified copies of the same from hım But where they do not agree, one of them alone could not 
be held to represent the deceased, and, therefore, one of them alone could not have inspection ” 


With respect we agree with this observation. 


The question that arises for decision 1n the present case cannot be answered in 
favour of the assessee even on the principles laid down by the decisions referred to 
above. As stated already, a proceeding against one of several legal representatives 
alone on the ground that he represented the estate of the deceased 1s not rendered 
defective or bad by the mere omission to 1mplead the others as well. It 1s one thing 
to say that an estate 1s represented jointly by all the heirs of the deceased person, 
and a totally different thing to say that the proceeding against one of them alone 
in a representative capacity should be held to be bad on the ground that the"person 
1mpleaded alone cannot fully represent the estate It ıs not as 1f that the represen- 
tative character 1s distributed fractionally among all the legal representatives giving 
rise to the conception of a fractional representation because of the fact of impleading 
one of them alone The representative character of one of several co-heirs is always 
there and he can represent the estate so that any decision rendered 1n the proceedings 
against him would bind not merely himself but the estate also as such In a case 
where fraud and collusion are established between the person impleaded and the 
adversaiy the proceedings are vitiated not so much because there has been no 
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full representation of the estate but because fraud 1s a circumstance which would 
vitiate even the most solemn proceedings in a Court of law 


In the present case the facts are quite clear It was not the contention of Rama- 
nathan that he 1s only one of the legal representatives and should not be discrimi- 
natingly proceeded against ın the absence of his brother, Rajagopala His contention 
was that the estate of the deceased has become altered 1n 1ts character by becoming 
part and parcel of the Joint family estate of himself and his brother. For the purpose 
of an escaped assessment against Chidambara's estate the subsequent character of 
the property in the hands of Vridhachala or Ramanathan 1s of no consequence 
as éhe only question ıs who 1s the legal representative liable to be proceeded 
against under che Act Ramanathan admits that he 1s the kartha of a 
Joint family of himself and his brother If that 15 the true position his brother also 
1s effectively represented ın these proceedings Whichever way one looks at the 
matter, ıt 1s obvious that the estate of Chidambara 1s properly represented in the 
proceedings under section 34 


The question ıs answered against the assessee who will pay the costs of the Depart- 
ment X Counsel's fee Rs 250 


V B. ——— Reference answered against the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. JUSTICE JAGADISAN AND MR JUSTICE SRINIVASAN. 


Messrs. M R. Raju Chettiar, Madras Applicant * 
y. 
The Commissioner of Income-tax, Madras .. Respondent 


Income-tax Act (XI of 1922), section 26-A— Oral agreement of partnership before account year —Deed of 
partnership ın January of account year ending 31st March—Registratwn for that account year—‘* Constituted 
under an instrument of Partnership” 

The deed of partnership was dated 27th January, 1955 and it recited that business was being 
carried. on in partnership from 13th September, 1953 on the same terms , the shares of partners 
was also mentioned. The firm applied for registration ın respect of assessment year 1955-56 , though 
the application complied with the provisions of the Act and the Rules, registration was refused On 
a case stated by the Tribunal 

Held ‘‘ Constituted under an mstrument of partnership " occurring in section 26-A of the 
Income-tax Act, 1922, would include not only firms which have been cieated by an instrument of 
partnership but also those which may have been created earlier by word of mouth but has been 
subsequently clothed ın legal form by reducing the terms and conditions to writing (vide Matter @ 
Son v Commissioner of Income-tax, (1958) SC J 1011) 

If the oral arrangement was 1n existence at the commencement of the relevant account year, 
the subsequent execution of an instrument during the course of the account year gives the firm, the 
character of a firm constituted under a deed of partnership, thoughout the accounting year 


Nidar Mal Jagdish Prasad v Commissioner of Income-tax, (1959) 37 ITR 349 (F B), relied 


- 


[In the instant case, the firm came into existence on 13th Septembe:, 1953 and profits 
were shared on 31st March, 1954 and, ın the absence of any finding that the firm 1s not genuine, the 
firm 1s undeniably entitled to registration ] 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922, Án RA No 315 
of 1959-60 

K. S Ramamuithi, for Applicant 

S Ranganathan, Special Counsel for Income-tax, for Respondent. 


The Judgment of the Court was delivered by 


Srinwasan, J —The assessee firm, carrying on business 1n jaggery, was constitu- 
‘ted under a deed of partnership dated 27th January, 1955 There were two partners, 
M R Raju Chettiar, who provided the capital, and S Raju Chettiar, the working 
partner. The document set out that the partnership had been carrying on 
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business from the 13th September, 1953, though it contained no reference to any 
instrument governing the partnership. For the asessment year 1955-56, the relevant 
account year for which ended on the 31st March, 1955, an application was made 
under section 26-A of the Indian Income-tax Act for the registration of the firm. 
The document of partnership was enclosed thereto It ıs not ın dispute that this 
document specified the shares of the partners ın the profits of the firm It ıs not 
also 1n dispute that thé application conformed to the requirements of the Act and 
the Rules framed thereunder The Income-tax Officer refused registration for the 
principal reason that “there was no firm throughout the year of account and the 
deed of partnership 1s dated only 27th January, 1955" He relied also upon the 
fact that for the earlier assessment year 1954-55, a claim was put forward thaf the 
business was carried on by a firm and that the claim was not allowed then, 

* as there was no evidence to show that there was a partnership 1n the account year 1953-54 
relevant for 1954-55 assessment and there was no partnership deed Now it 1s claimed that there 
1s a deed of partnership dated 27th January, 1955 and that the profits have been credited on 31st 
March, 1955, m the respective accounts of the partners eee 
It has been held 1n the previous year of assessment that there was no firm in the 
accounting year 1953-54 and the only evidence for the coming into existence of a 
firm 1s a deed of partnership dated 27th January, 1955 For these reasons, regis- 
tration was refused and the assessment was made 1n the individual name of M R. 
Raju Chettiar 


In appeal, ıt was contended before the Appellate Assistant Commissioner that 
the share of profits had been duly recorded 1n the books of account 1n accordance 
with the partnership agreement which had been ın force from the 13th of September, 
1953, and that the arrangement had been regularised by the execution of an instru- 
ment of partnership It was therefore pressed before the Appellate authority that 
all the formalities required by section 26-A were fully compled with and that there 
was no justification for refusing registration The Appellate Assistant Commissioner, 
however, thought that the document dated 27th January, 1955, did not create a new 
partnership, nor did 1t re-create the old partnership. He took the view that the instru- 
ment under which the partnership was created should have been in existence during 
the accounting year He was of the further opimion that 

* 1f the document does not by itself constitute or create the partnership or if the partnership 


does not owe its birth to the instrument of partnership, if the instrument does not declare that 1t 
had brought the partnership into existence, it ıs not entitled to the benefits of the registration ”’ 


The appeal was accordingly dismissed A further appeal to the Tribunal met with 
like fate. After referring to the agreement dated 13th September, 1953, which the 
Tribunal thought could not have really come into existence, the Tribunal held that 
there was no instrument of partnership during the year of account and ıt relied upon 
N.T Patel & Co v. Commissioner of Income-tax1, m upholding the order of refusal 
to register 


On the application of the assessee, the following question was referred by the 
Tribunal for a decision of this Court 
ieee the firm ıs entitled to registration under section 26-A for the assessment year 

We are of the view that the orders of the Departmental Officers and the Tribunal 
cannot be supported It 1s not 1n dispute that 1n so far as the assessmené year 1s 
concerned, an application which complied with the requirements of the section and 
the rules was duly made No technical defect of any description has been alleged 
which would disentitle the firm to registration In the deed of partnership dated 
27th January, 1955, there 1s specific reference to the fact that 

“the partnership is carrying on business from the 13th September, 1953, and the firm will be 
at the will of the partners " 
In the form of application also, the date of admittance to partnership of the respective 
partners 1s mentioned as 13th September, 1953 Even in the application for regis- 
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tration for the earlier assessment year, the claim was made that the profits had been 
credited 1n the respective accounts of the partners, but that earlier application was 
dismissed principally for the reason that there was no instrument of partnership. 
There 1s no suggestion in any of the orders of the officers that the firm was not found 
to be genuine either in the earher year of account or m the year of account now 1n 
question. The reason given by the Income-tax Officer was that as the deed of partner- 
ship 1s dated only 27th January, 1955, there was no firm throughout the year of 
account We can only understand this statement to mean that the deed of partner- 
ship having come into existence during the year of account, 1t did not cover the rela- 
tionship of the partners during the entirety of the period of account The precise 
reason why the Appellate Assistant Commissioner upheld the refusal to register 
the firm is not clear He observes 

“ ft ıs necessary that the partnership should be constituted by an instrument of partnership ; 
thgt such a partnership as 1s constituted under the said instrument should be 1n existence during the 
account year " 
The further observations of the Appellate Assistant Commissioner appear to indi- 
cate that ın his view the document should have come into existence even at the date 
of the commencement of the account year ; otherwise, the instrument could not 
be said to be 1n existence during the account year Nor do we find in the order of 
the Tribunal any clearer expression of opinion The question therefore resolves 
itself into determining whether where a partnership has been commenced under an 
agreement oral or written, such agreement being prior to the date of the commence- 
ment of the accounting year, and if the terms of the agreement are embodied in a 
written instrument during the accounting year, the partnership cannot be said to 
have been constituted under a deed of partnership operative for the whole of the 
account year 


Before we deal with this question, we may refer to N T Patel & Co. v. Commis- 
sioner of Income-tax*, upon which the Tribunal purports to rely 1n refusing to register 
the firm We can find nothing 1n this decision which deals with that aspect of the case 
which 1s presented to us 1n the present reference In that decision, a deed of partner- 
ship had been executed, but 1t contained no specific provision regarding the division 
of profits and losses. After the close of the account year, the partners executed a 
supplementary document purporting to remedy the omission in the original deed 
and 1n this later document, the shares 1n which the profits or losses should be appor- 
tioned were specified The question accordingly arose whether this later document, 
which came into existence after the expiry of the relevant accounting year, could be 
taken along with the earlier documents for the purpose of holding that there was 
adequate provision for the sharing of the profits and the losses. It was held that 
what section 26-A requires was the factual existence 1n the year of account of an 
instrument of partnership which specified the individual shares of the partners 
Though there was a deed of partnership which came into existence in the course of 
the account year, it failed to give any specification of the shares of the partners and 
the further document by which this defect was sought to be cured only came into 
existence beyond the account year In effect, therefore, there was a valid document 
complying with the requirements of section 26-A and the Rules only after the close 
of the account year That was the principal reason why the refusal to register the 
firm was upheld. We are unable to see anything 1m this decision relying upon which 
the TnBunal could have felt justified 1n refusing to register the firm ın the present 
case. 


We may refer to Mitter & Sons v Commissioner of Income-tax?, a decision of 
the Supreme Court This decision 1s of considerable importance as it sets at rest 
one of the principal questions which generally comes in for consideration ın cases of 
this kind The question that arose 1n that case was where a firm was created orally 
and the deed of partnership was written up subsequently, ıt can be said to have been 
constituted under an instrument of partnership Their Lordships, while holding. 
that the instrument of partnership should have been 1n existence 1n the account year 
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in respect of which the assessment 1s being made, held that the expression “ constitu- 
ted under an instrument of partnership "" occurring 1n section 26-A of the Act would 
include not only firms which have been created by an instrument of partnership but 
also those which may have been created by word of mouth but have been subsequently 
clothed ın legal form by reducing the terms and conditions of the partnership to 
writing It follows therefore that where a firm has been created by an oral arrange- 
ment, the terms whereof have been later 1educed to writing, so long as the 1nstrument 
so executed has been ın existence 1n the account year, 1t complies with the requirement 
that 1t has been constituted under an instrument of partnership. Though then 
Lordships observed ın the course of their judgment ó 


* We are not here concerned with the further question whether the document should be ın 
existence at the very inception of the accounting year or before the year 1s out” 
It seems to us to be implicit in the decision m circumstances such as set out above, 
the partnership must be regarded as one which has been constituted under a d&d 
of partnership with effect from the point of time when the oral agreement was come 
to. 


In our opinion, therefore, the effect of the above decision of the Supreme Court 
clearly 1s that where it 1s the case of an instrument which only puts down in writing 
an earlier oral arrangement, or reaffirms an earlie1 written agreement, the instru- 
ment 1s effective from the date of the arrangement, and 1f that 1s so, if this arrange- 
ment was 1n existence at the commencement of the relevant account year, the subse- 
quent execution of aninstrument during the course of the accounting year gives the 
firm the character of a firm constituted under a deed of partnership throughout 
the accounting year . 


We are supported in this view by a Full Bench decision of the Punjab High 
Court in Niadai. Mal Jagdish Prasad v Commissioner. of Income-tax* It will be 
sufficient to quote the Headnote 

* A firm which came into existence by a verbal agreement was entitled to be registered. under 
section 26-A if on the date of the application for registration, the terms and conditions of the part- 
neiship had been reduced to writing and the application for registration had been accompanied 
by such an instrument, provided that the instrument of partnership was in existence during the re- 
levant accounting year Under the Partnership Law, if a partnership comes into being by an oral 
agreement and later on an instrument of partnership 1s executed, the rights and liabilities of the 
partners will be governed by that insttument from the very inception of the partneiship ” 


We may amplify the Headnote by reference to the fact that 1n that case the oral 
agreement was come to on a date prior to the commencement of the relevant account 
year and the terms of the agreement were reduced to writing during the relevant 
account year This decision 1s in clear support of the view that we have taken, 
a view which we consider to be implicit ın the decision of the Supreme Court 


Mr Ranganathan, learned counsel for the Department, purports to argue that 
the refusal to register for the earlier assessment yea1 was based on the view that there 
was no genuine firm im existence The orders of the Departmental Authorities 
relevant to that assessment year have not been placed before us There 1s only a 
vague reference to those proceedings in the order of the Income-tax Officer It 
seems to us that 1n so far as the order of the Income-tax Officer gives any clue to 
that aspect of the matte1, the refusal to register the firm for the eailier assessment 
yeai was based and rightly so on the ground that there was no instrument of partner- 
ship during that accounting year We are unable to find any statement anywhere 
that the firm itself was found to be not genuine 


We have referred to the fact that even 1n the earlier assessment year a statement 
was made by the assessee that the firm had been 1n existence from 13th September, 
1953 In the application for registration also, this statement was re-affirmed by the 
entres ın the form It does not appear to be 1n dispute that the profits of the partners 
had been credited in the accounts in accordance with the agreement that subsisted 
from 13th September, 1953 Despite ali these facts, though the earlier agreement 
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had also been reduced to writing that document was produced before the Income-tax 
Officer on 4th October, 1957, before the assessment of this firm was completed for 
the assessment year 1955-56, the Appellate Tribunal thought that the failure to 
refer to the agreement of 13th September, 1953, ın the auditor's letter justified the 
rejection of the claim that the partnership had come into existence even on [3th 
September, 1953 When we find a specific reference made to the agreement of 13th 
September, 1953, 1n the earlier assessment year and further 1n the foim of application 
for the assessment year 1955-56, and when we further find that the original agreement 
was also produced before the Income-tax Officer on a date prior to the assessment 
for the piesent assessment year, we can hardly find any warrant for the conclusion 
reached upon a very specious reasoning by the Tribunal that the so-called agreement, 
dated 13th September, 1953, could not have been executed on the date it bears The 
evidence to our minds 1s clinching that the parties did enter into an agreement on 
13th Septembe1, 1953, but because of its non-production in the assessment proceedings 
foi the assessment year 1954-55, the registration of the firm for that assessment year 
was rightly 1efused But the failure to produce that document does not reflect 
upon the genuineness of the firm and, as we have stated, there 1s no recorded finding 
that the firm was not genuine If the firm 1s genuine and 1f the firm was constituted 
under an instrument of partnership within the meaning of section 26-A, and this 
instrument of partnership was in existence in the 1elevant account yeai, the firm 15 
undeniably entitled to registration 


The question referred to us 1s answered 1n the affirmative and 1n favour of the 
assessee The assessee will be entitled to his costs. Counsel’s fee Rs 250. 


V B. ——— Reference answered 
in favour of Assessee. 


[FULL BENCH]. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr S RAMACHANDRA Iyer, Chief Justice. Mr. JUSTICE ANANTA- 
NARAYANAN AND Mm. JUSTICE SRINIVASAN 


Muthuswam: Odayar .. Appellant * 
U 
Savarımuthu Odayar .. Respondent. 


Madras Agriculturtsts Relief. Act (IV of 1938), section 9-A (9) (a) (1)—Usufructuary mortgagee leasing 
back the property to the mortgagor—Payment of rents under the lease made already— Cannot be regarded as anterest 
and cannot be re-appropriated under section 13 of the Act—Rent due under the lease—Means rent still remaining 
unpaid—Rent due at the time of redemption —WAll be regarded as snterest—Section 13 would apply 


Interpretation of Statutes—Fiction—Must be lumited to the purpose for which tt was created 


Section 9-A (9) of the Madras Agriculturists Relief Act provides for the manner of scaling down of 
the debt in cases where the mortgagee instead of enjoying the property usufructuanly mortgaged to 
him, leases ıt back to the mortgagor 


The provisions of section 9-À of the Act can be invoked only at the time of the redemption of the 
moitgage 


For calculating the amount due to the mortgagee at the time of redemption, sub-section (9) (a) (1) 
enacts a fiction, namely, that '* the rent due to the mortgagee under the lease shall be deemed to be 
the intereat on the mortgage debt ", which 1s liable to be scaled down ın accordance with the appro- 
priate provisions of the Act for non-usufructuary mortgages The sub-section deems rent thai 1s due 
as mterest That cannot mean that the rent that had been paid should also be deemed to be interest 
The rents which had been voluntarily paid already by the mortgagor could not be deemed to be 1n- 
terest, thereby attracting the principle recognised in Chellammal v Abdul Gafur Khan, ILR (1961) Mad 
1061 (1961) 2 MLJ 222 (FB) 


Unde: sub-section (9) (a) (1) what 1s regarded as interest 1s only rent that 1s due under the lease 
The word '* due ” has to be given its plain meaning, namely, that it still remams unpaid There is 
nothing ın the statute to extend 1ts meaning so as to include really what ıs not due, namely, that which 
has been paid already The purpose of the fiction 1s to fix the amount for redemption and not to scale 
down the debt Where there are arrears of rent due at the time of redemption the fiction will certainly 
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operate and the debtor will be reheved except to the limit of 54 per cent.per annum on the 
principal money secured 


Where ın the case of an usufructuary mortgage (to which the scaling down provisions of section 
9-A of the Act apply) created after the enactment came into force, there has been a lease back by the 
mortgagee of the mortgaged properties to the mortgagor, the payments of rent made by the latter to the 
former cannot be regarded as payments made for interest and cannot be re-appropriated towards the 
principal after providing for interest at the rate prescribed by section 13 of the Act The fiction will 
operate if there are arrears of rent due at the time of the redemption of the mortgage. 


The fiction cannot be extended in a manner so as to make the debtor when he pays rent to the 
mortgagee qua rent as domg so with the consciousness that he was paying interest and that at a higher 
rate 


The result of the decisions 1s that although section 13 of the Act provides a ceiling rate of intétest in 
regard to debts payable by agriculturists with respect to contracts of loans entered into after the Act 
came into force, the contract to pay higher rate of interest 1s not per se illegal and. that payment of 
interest jn accordance with such a contract cannot be deemed unlawful so as to entitle a debtor to 
reopen and adjust the excess amount towards the principal 6 


It 1s a well settled principle of law that a legal fiction should be limited to the purpose for which 
it was created and should not be extended beyond its legitimate field 


Case-law discussed 
Decision of Kalasam, F. m SA No 258 of 1957 held to be incorrect 


Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon’ble Mr Justice Jagadisan, dated 18th October, 1960 and passed ın S A. 
No 1015 of 1958 preferred to the High Court against the Decree of the District Court 
of West Thanjavur at Thanjavur in AS No 11 of 1958 preferred against the decree 
of the Court of the District Munsif of Tiruvaiyaiu in O S No. 82 of 1957, etc. and 


(LPA No 56 of 1961 which came on for hearing before the Bench S. Rama- 
chandra Iyer, Chief Justice and Anantanarayanan, J , which was directed to be 
posted with LPA No 84 of 1961 before the Full Bench (S Ramachandra Iyer, 
Chief Justice and Anantanaiayanan and Srinivasan, JJ )) 


T. S. Kuppuswam Ayyar, for Appellant and R. Viswanathan and S. Thyagaraja 
Ayyar, for Respondent in LPA No 56 of 1961 


K. S Desikan and K Raman, for Appellant and K S Naidu, for Respondent in 
LPA No. 84 of 1961 


The Court delivered the following opinions — 


Ramachandra Iyer, C F —These appeals have raised a question of some difficulty 
on the interpretation of sub-section (9) (a) (1) of section g-A of thc Madras Agricul- 
turists Relief Act (hereinafter to be referred to as the Act) and the importance of it 
has necessitated this reference to a Full Bench The point for decision can be formu- 
Jated thus 

** Where in the case of an usufructuary mortgage (to which the scaling down provisions of section 
g-A of the Act would apply) created after the encactment came into force, there has been a lease back 
by the mortgagee of the mortgaged properties to the mortgagor, the payments of rent made by the 
latter to the former can be regarded as payments made for mterest and be re-appropriated towards 
the principal after providing for interest at the rate prescribed by section 13 ” 


The two appeals concern different parties and have nothing in common except 
the determination of the question aforesaid We shall first refer briefly to the facts 
that have led up to the two appeals 


LPA No 56 of 1961 1s an appeal under clause 15, Letters Patent, &om the 
Judgment of Jagadisan, J , where the respondent, an agriculturist, created on yth 
May, 1945, an usufructuary mortgage in favour of the appellant to secure a loan of 
Rs 1,000 ‘The appellant, the mortgagee, leased back the property to the respondent 
stipulating an annual rent of 40 kalams of paddy The paddy appears to have been 
almost regularly paid and only an insignificant pait thereof was in arrears at the 
time, when the respondent instituted the suit for redemption In the suit, out of 
which this appeal arises, the respondent claimed that the rents paid by him should 
be commuted 1n terms of money and after appropriating that part thereof represent- 
ing 5% per cent. interest on the loan advanced, the balance should be credited to 
the piincipal and that if that were done, there would be nothing due under the 
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mortgage. Both the lower Courts accepted the respondent’s contention and after 
declaring that nothing was due to be paid under the mortgage, directed redemption. 
This view has been affirmed by the learned Judge. 


L P.A No 84 of 1961 relates to the judgment of Venkatadi1, J., on almost similar 
facts There the respondents borrowed on roth May, 1944, from the appellant’s 
father a sum of Rs 1,850 after executing an usufructuary mortgage of certain pro- 
perties There was a lease back to the mortgagors of the same properties at an annual 
rent of 72 kalams. Rents were paid for some years but there was default ın respect 
of two years The mortgagee's son filed a suit to recover the lease amount m S C 
No426 of 1956 on the file of the Sub-Court, Kumbakonam, and obtained a decree 
for Rs 694-2-0 being arrears of rent and Rs. 180-10-0 by way of costs The mort- 
gagors then instituted the suit for redemption praying for a declaration that the 
mortgage bond and the deciee 1n Small Cause Suit had become discharged by reason 
ofanterest having been paid in excess of what was prescribed by section 13 of the Act 
The trial Court accepted their case in the main, and held that a sum of Rs 476-15-0 
alone was due under the mortgage On appeal by the mortgagee the learned Sub- 
ordinate Judge re-calculated the amount due under the mortgage document and 
found that a sum of Rs. 809-6-0 would be due The mortgagee did not appeal from 
that judgment but the mortgagors did. Venkatadri, J., held that the method of 
calculation adopted by the lower appellate Court was not correct and that the debt 
had to be scaled down 1n the light of the directions given by him The decree of the 
lower appellate Court was set aside and the appeal remanded for reconsideration 


Both Jagadisan, J and Venkatadri, J , in their respective appeals have, in up- 
holding the claim of the mortgagors, held that the payments of rent made by the 
mortgagors should be regarded as payments of interest and so far as such interest was 
in excess of the ceiling rate fixed ın section 13, they should have been deemed to be 
paid by mistake of law and that the debtors were entitled to have the excess repay- 
ments, re-appropriated towards principal In coming to this conclusion, the learned 
Judges followed the decision of a Bench of this Court in Srimvasa Rao v Abdul Rahman 
Sahib!. That decision has now been expressly overruled by a Full Bench of this 
Court in Chellammal v. Abdul Gafur Salib? But in view of the arguments addressed 
to us, 1t will be useful to 1efer briefly to the facts of that decision as well as the two 
later Full Bench decisions 


In Srmvasa Rao v. Abdul Rahman Salib!, the defendant, who was an agricultuzist, 
was indebted to the plaintiff under a promissory note which stipulated interest at 
12 per cent. per annum. ‘That was much above the rate prescribed by section 13 of 
the Act Payments were made expressly towards interest at that rate. But when 
the matter came up before the Courts for the recovery of the amount due under the 
promussory note, the debtor claimed that the interest paid by him should be re- 
appropriated to the principal allowing the creditor interest on the loan at 5i per 
cent per annum The learned Judges allowed this to be done substantially for two 
reasons * (1) that the debtor was entitled to relief under section 72 of the Contract 
Actas the payment of excess interest was made under a mistaken belief that in law the 
plaintiff was entitled to a higher rate of interest ; (2) that the expression “ interest 
due ” 1n section 13 could only be interpreted as “‘ interest legally due ” and as the 
interest paid, over and above the maximum amount prescribed by section 13 could 
not be regarded as legally due, the debtor was entitled to have the excess amount 
appropriated towards the principal. 


A question under section 13 of the Act arose on different facts before a Full Bench 
of this Courtin § M. Tharaganar v. Sankara Pandia Mudaliar®. That was a case of a 
debt incurred by an agriculturist after the Act came into force and was therefore 
governed by section 13 But interest was stipulated in excess of the rate mentioned 
under that section. There were series of settlements of accounts and renewals of the 
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o1iginal liability by including in the new document the unpaid interest at the stipula- 
ted rate The suit which was laid on the last of such settlements of accounts was 
contested by the debtors on the ground that the entire account should be reopened 
and that they should not be made liable to pay interest in excess of 54 percent per 
annum, the rate fixed by the statute The Full Bench held that there was nothing 
in the Act to prohibit parties from entering into a contract stipulating a rate of interest 
higher than that allowed by the Act, and that when a creditor with the assent of his 
debtor added to the principal the interest accrued in terms of this contract, and the 
debtor entered into a fresh contract treating the consolidated amount as piincipal for 
the fresh loan, there was nothing illegal, nor even a failure of consideration 1n regard 
to the new loan ‘There was no occasion in that case to consider the correctness or 
otherwise of the decision in Srinwasa Rao v Abdul Rahman Salib? But there can be 
little doubt that the inevitable corollary of the principle accepted in that case would 
run counter to the reason which found acceptance with the learned Judges in the 
emlier case If a contract of loan, was entered into after the Act came into force, 
under which the debtor agreed to pay higher rate of interest such contiact not being 
unlawful, any payment under 1t could not obviously be 1ecovered back under section 
72 of the Indian Contract Act The distinction between a case wheie a payment 
unrelated to an antecedent contract 1s made under a mistake of law and a case where 
such payment ıs made under a contract which was induced by a mistake of law has 
been pointed out by the Privy Council ın Shb Prasad Singh v Srish Chandra Nandi?. 
Loid Reid in the course of the judgment observed at page 662 . 

* If a mistake of law has led to the formation of a contract, section 21 enacts that that contract 1s 

not for that reason voidable If money 1s paid under that contract, 1t cannot be said that that money 
was paid under a mistake of law , 1t was paid because 1t was due under a valid contract, and if 1t had 
not been paid payment could have been enforced Payment ‘‘ by mistake " in section 72 must refer to 
a payment which was not legally due and which could not have been enforced , the ** mistake ” is 
in thinking that the money paid was due when ın fact it was not due There 1s nothing inconsistent 
in enacting on the one hand that if parties enter into a contract under a mistake in law that contract 
must stand and 1s enforceable, but on the other hand, that if one party acting under mistake of law pays. 
to another party money which 1s not due by contract or otherwise, that money must be repaid ” 
But these observations 1n their application to a case arising under the Act have got. 
to be read with a qualification. — If interest in excess of the statutory rate 1s stipulated. 
under a contract, such excess interest cannot be recovered the simple 1eason being 
that the Act specifically makes such excess interest irrecoverable 


The correctness of the decision in Srımvasa Rao V. Abdul Rahman Salib!, directly 
aose for consideration in Chellammal v. Abdul Gafur Salub? The learned Judges 
held that section 13 did not render the payment of or even a contract to pay interest 
on a debt at a rate higher than that prescribed in the section, Wlegal or 
automatic discharge of interest stipulated at a higher rate , there being no provision 
in the Act to make the contract to pay such excess interest either illegal or effect an 
automatic discharge of the same, the payment made by the debtor,under the contract, 
would not entitle the debtor to reopen the transacbon and obtain a re-calculation of 
the interest and re-appropriation of the payment on the basis of the section The 
result of these foregoing decisions 1s, that although section 13 provides a ceiling 1ate 
of 1ntercst 1n regard to debts payable by agriculturists with respect to contracts of 
loans entered into after the Act came into force, the contract to pay higher rate of 
interest 1s not per se illegal and that payment of interest in accordance with such a 
contract cannot be deemed unlawful so as to entitle a debtor to reopen and adjust. 
the excess amount towards principal 

Learned counsel for the appellants contends that as the decision 1n Srinivasa Rao v. 
Abdur Rahman Salub*, has been overruled the view taken by the learned Judges in 
the appeals before us following that decision could no longer be sustained and the 
mortgagees m the two cases should therefore be held entitled to recover the principal 
amount due to them We are, however, unable to see how the principle underlymg 
the two Full Bench decisions referred to above can be applied to the present case. In 
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S M Tharagana v Sankara Pandia Mudaliar!, 1t has been held that an ag culturist 
delto1 who voluntarily agrees to pay intercst at a higher rate and does pay at such 
rate will not be entitled to be relieved. against his own agreement and subsequent 
voluntary payment This aspect of the matter has also been adverted to in the later 
Full Bench decision ın Chellammal v Abdul Gafur Salib?, ın the Following words at 
page 225 

** If, according to the Full Bench decision ieferred to, the debtor cannot demand reopening of 
the transaction and recalculation of the interest on the earlier bond, ıt must necessarily follow that in a 
case where he has in fact paid the interest at the contract rate and discharged his obligations in respect 


of mterest, he cannot equally have the transaction re-opened, and the amount paid as interest at the 
contgact rate 1eappropriated in a different manner ” 


It will be scen that in both the cases cited above, there was voluntary and conscious 
act on the part of the debtor first, 1n entciing into an agreement for payment ot the 
higher rate of interest and secondly, in fulfilling his obligations under that agieement 
by paying at the higher rate of mtciest In the cases before us, ıt cannot be said 
that the debtor paid the interest with the conscicusness that he was paying an interest 
and that at a higher rate What he stipulated to pay to the mortgagee was rent and 
when he paid such rent his consciousness was that he was paying rent and not interest 
It ıs true that under sub-section (9) (a) (1) of section 9-A, the statute creates a fiction 
that the rent payable by the mortgagor im certain cncumstances will have to be 
treated as 1ntcrest duc unde: the mortgage bond But as we shall show piesently, 
the fiction has been enactcd fo: the limited purpose of ascertaining the amount due 
at the time of redemption Obviously such a ficticn cannot be extended in such a 
manne: so as to make the debtor, when he pays the rent to the mortgagee qua rent 
as doing so with the consciousness that he was paying interest and that at the higher 
rate In Balasubramama Thevar v. Nallamuthu Moopanar?, Anantanarayanan, J , while 
considering a similar argument obscrved at page 120. 

" We cannot assume that the consciousness with which these rents were paid by the mortgagor, 
shall be deemed to be the consciousness with which a debtor repays moneys, and that the Jural rela- 
tionship of lessee and lessor shall further be deemed to have been substituted by the different relation- 


ship of debtor and creditor and that in a context in which the debtor had the rght to make specific 
appiopriations towards interest, expressly and in writing, he failed to do so ” 


The conscious payment of a rate higher than what the law obliges the debtor to pay, 
implies a choice 1n the debtor of paying either at the statutory ratc of interestor at 
the higher contract rate Such choice does not exist in the case of a stipulation of 
rent under a lease created by the mortgagee ın favow of the mortgagor Except at 
the time of redemption 1t will not be open to the mortgagor to plead that the rent 
due by him or interest payable to the mortgagee, has been held in Visalaksh: Ach 
v Mayalagu* There the mortgagor who took a lease of the mortgaged properties 
from his mortgagee contested the claim for arrears of rent on the ground that 1t should 
be scaled down in accordance with the provisions of the Act That defence was 
negatived We are therefore of the opinion that the decision in Chellammal v Abdul 


Gafur Salib?, will not apply to the paiticular question we have got to decide ın the 
present case 


Before we take up the point set out for determination ıt will be useful to state 
broadly the relevant scaling down provisions under the Act in rcgard to a debt due 
by an agriculturist The Act 1s intended to afford relief to indebted agriculturists 
providing fo: scaling down all debts due by them either by wiping out the outstanding 
interesteor reducing the rate of interest agreed to be paid by an agricultui ist on loans 
contracted by them The Act classifies the debts into threc categories (1) those 
inctnicd prior to ist October, 1932 , (2) those incurred afte: 1st October, 1932, but 
before 22nd March, 1938, the date of coming into force of the Act , and (3) debts 
incu11ed subscquent to the date, namely, after the coming into force of the Act In 
regaid to debts prior to 1st October, 1932, all interest outstanding on 1st October, 
1932, 1s completcly discharged (vzde section 8) Sub-section (2) to that section provides 
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for the application of the rule of damdupet to such debts, that 1s, where a debtor has 
paid twice the amount of the principal whether by way of principal or interest, the 
‘entire debt is deemed to be discharged The section contains other provisions for 
determing the amount repayable by a debtor coming under that section In 
respect of the second category of debts, sections 9 and 12 provide the machinery foi 
scaling down ‘The rate of mterest is reduced to five per cent per annum simple 
interest and the amounts paid, notwithstanding their appropriation at the contract 
rate aie leappropriated at this statutory rate of interest and the balance, if any, 1s 
adjusted towards principal (vide Veeraraju v Balakotiswara Rao 1) Inrespect of debts 
falling under the third category, that 1s, those debts incurred after the Act came into 
force, the rate of interest is fixed by section 13 at 5 i percent per annum and it*will 
not be open to the creditor to recover anything more. 


In its original form, the provisions of the Act did not apply to agriculturists 
-under which the mortgagee was entitled to remain ın possession of the property Sut 
‘by the Amending Act XXIII of 1948, a new section—section 9-À— was introduced, 
"which made a special provision for scaling down of debts covered by mortgages which 
entitle the mortgagee to be 1n possession of the property That section applies to a 
"limited class of cases only, that ıs, to all such mortgages that are executed prior to 
goth September, 1947 and which do not come under sub-sections (10) and (11) there- 
to The section deals principally with two matters, namely, the time for redemption 
and the amount payable on redemption Onn the first aspect of the matter sub- 
section (2) states that the mortgagor shall be entitled to redeem the whole of the 
property mortgaged notwithstanding the fact that the time specified 1n the mort- 
gage deed has not arrived. As regards the amount payable on redemption, the 
section makes different provisions for cases where the mortgagee is im possession 
of the property and one where the mortgagee has leased back the property to the 
mortgagor In regard to the former the section proceeds on a theory that where 
a mortgagee has been in possession and enjoyment of the property for a period of 
thirty years, he might have realised not merely the principal amount advanced 
but an equal amount by way of interest as well  Sub-section (5) therefore provides 
that the debt should be deemed to have been fully discharged after thirty years’ 
‘enjoyment This 1s an application of the rule of damdupet Sub-section (5) 
applies to all cases of mortgages with possession, where the entne property is in 
the possession of the mortgagée and even to a case where the mortgagee has leased 
back the property to the mortgagor Where the period of enjoyment by the mort- 
-gagee 1s short of thirty years, there is no proportionate abatement of the debt where 
the mortgagee had leased back the property to the mortgagor It ıs otherwise 
where the mortgagee himself 1s ın possession of the property Where the mortgagor 
continues in possession of the property, as for example, where instead of enjoying 
the property himself, the mortgagee leases ıt back to the mortgagor, section g-A, 
sub-section (9) provides for the manner of scaling down. As we are concerned in 
this case only with sub-section (9) (2) (1), we shall set out that provision hereunder . 

** Except 1n cases falling under sub-section (5) (a), where the mortgaged property, or, as the case 
may be, the portion thereof in the possession of the mortgagee has been leased back to the mortgagor 
t by the mortgagee, the rent due to the mortgagee under the lease (after deducting from such rent any 
revenue, tax or cess paid or payable by the mortgagee in respect of the property) shall be deemed to be 
ithe interest on the mortgage debt or the portions thereof attributable to the portion of the property 
aforesaid and the provisions of section 8 or section 9, read with section 12 or section 13, as the case 
-may be, shall apply to the entire deht ” . 
Section g-A also provides for intermediate cases where part of the properties ae 
in the possession of the mortgagor or where in addition to the receipt of the rents 
the mortgagee stipulates for additional payment of rent or conversely where the 
mortgagee agrees to pay back a portion ofthe rent. Itis unnecessary for the purpose 
of the present case to consider those cases. It has been held 1n more than one deci- 
sion of this Court, that the provisions of section g-A can be invoked only at the time 
of redemption. For calculating the amount due to the mortgagee at the time of 
redemption, sub-section (9) (2) (i) enacts a fiction, namely, that : 
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“the rent due to the morigagee under the lease.. ...shall be deemed to be the interest on the 
mortgage debt." 
Which 1s hable to be scaled down 1n accordance with the appropriate provisions of 
the Act foi non-usuftuctuary mortgages. i 


Mr T.S. Kuppuswami Aıyaı, appearing for the appellant in the fist of the 
two appeals, contends that the effect of the sub-section is to make ient equivalent 
to mterest with the consequent tesult, that although the mortgage 1s an usufructuary 
one and there 1s a lease back to the mortgagor, the entire transaction should be 
1egayded only as a simple moitgage as ıt were, under which there is a stipulation 
for interest at the rate fixed in the lease deed. Basmg his argument on this assump- 
tion, the learned counsel contends that payments of rent m excess of the statutory 
rate at 5$. per cent. per annum should be considered as voluntary payments at the 
cor act rate of interest and that such payments cannot be 1eopened on the principle 
of the decision in Chellammal v. Abdul Gafur Sahtb1. In support of his contention, 
learned counsel relies upon a 1ecent decision of Kailasam, J., m S.A. No. 258 of 
1957 In that casc there was a payment of rent. by the mortgagor who took posses- 
sion under the mortgagee, and the contract rate worked out at higher than 53 per 
cent. per annum. The learned Judge held that the rent paid should be taken as 
interest for the mortgage and that even if such interest was higher than the statutory 
rate, the payment could not be reopened on the principle of the Full Bench decision. 
With great respect to the learned Judge, we are of opinion that the rent which had 
already been paid cannot be regarded as interest for the purpose of sub-section (9) 
(a) (1). That sub-section enacts a fiction only in respect of rents due and not in 
iespect of rents paid It is a well settled principle of law that a legal fiction 
should be limited to the purpose for which it was created and should not he 
extended beyond its legitsmate field. In Bengal Immunity Co. v. State of Bihar?, 
Bhagwati, J., observed at page 709 (para. 107) : 


* ‘The argument totally ignores the purpose and efficacy of a legal fiction .\ legal fiction presup- 
poscs the correctness of the state of facts on which it 1s based and all the consequences which flow from 
that state of facts have got to be worked out to their logical extent, But duc icgard must be had in 
this behalf to the purpose for which the legal fiction has been created. If the purpose of this legal 
fiction contamed ın the Explanation to Article 286 (1) (a) 1s solely for the purpose of sub-clause (a) as 
expressly stated ıt would not be legitimate. to travel beyond the scope of that purpose and read into 
the provision any other purpose howsoever attractive it may be, 


The legal fiction which was created here was only for the purpose of detci mining whethe a partie 
cular sale was an outside sale or one which could be deemed to have taken place inside the State and 
that was the only scope of the provision. It would be an illegitimate extension of the purpose of the 
legal fiction to say that 1t was also created for the purpose of converting inter-State character of the 
transaction into an intra-State one " 


In Balasubramama Thevar v. Nallamuthu Moopanar?, to which I made 1eference carlier, 
Anantanarayanan, J., has expressed, if I may say so, with respect, in 1nimitable 
language thus : 

‘“ We may thus airive at two determining principles, in dealing with a statutory fiction as apply- 
ing to certain facts — Firstly, the Court is entitled to and bound to ascertain, for what Purposes the 
fiction was enacted, between what persons 1t should be operative, and how 1t should be given effect to, 
Secondly, in giving effect to a legal fiction, the corollaries of the assumed identity cannot be shirked , 
it is not merely proper, but even necessary, to assume the other facts also upon which the fiction can 
operate." e 


But the learned Judge also cautioned against the extension of the legal fiction beyond 

the put pose for which 1t was enacted and I have earlier. refer1ed to a relevant passage 

from his judgment on that aspect of the matter. The decision itself furnishes an 

example of the limitations of the legal fiction. That was a case of a usufructuary 

mortgage which was created prior to 1st October, 1932. Under section g-A, sub» 

section 9 (a) (1) the debtor would be entitled to have the rent due scaled down under 

the provisions of section 8 of the Act. The debtor claimed that all payments of 
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icnt made by lum should be regarded as open payments and appiopi iatcd towa ds 
principal by virtue of Explanation 1 to section 8. The learned Judges in the words 
which I have extracted earlier in the judgment rejected that contention. It 1s 
true as held in East End Dwellings Co. Lid. v. Finsbury Borough Council*, that within 
the field to which legal fiction operates, all assumptions of facts and their 1nevi- 
table corollaries have got to be taken as existmg by virtue of the fiction. Lord 
Asquith states that principle in the following words at page 132 * 

“If you are bidden to treat an imaginary "state of affairs as real, you must surely, unless prohibited 
from doing so, also imagine as real the consequences and incidents which, if the putative state of 
affairs had in fact existed, must inevitably have flowed from or accompaniedit The statuge says 
that you must imagme a certain state of affairs , it does not say that having done so, you must 
ae or permit your imagination to boggle when 1t comes to the inevitable corollaries of that state of 
affairs.” 

But this principle cannot entitle one to extend the fiction beyond its field o1 pyes- 

T Lad 

cribed operation And that ıs, what the appellants seek to do m the present cases. 
Sub-section (g) (a) (1), as we have said earlier, deems rent that 1s due as interest. 
That cannot mean that the rent that had been paid should also be deemed to be 
interest We are therefore of the opinion that the rents which had been voluntarily 
paid already by the mortgagor could not be deemed to be interest, thereby attracting 
the principle recognised in Challammal v Abdul Gafur Sahib” 


But the appellants to the two appeals will, ın our opinion, have to succeed on a 
different ground. Under sub-section (g) (a) (1) what 1s regarded as interest is 
only rent that 1s due under the lease. It has been contended on behalf of the res- 
pondents that the rent due under that section 1s the same thing as rent that has been 
stipulated under the lease deed Support for this argument 1s sought from the deci- 
sion of the Andhra Pradesh High Court in Namamul v Subbarao?, where 1t has been 
held that the words “ all interest due on any debt " ın section 13 qualified as they 
are by the word “all”? would mean interest payable on the date and not merely 
interest that remains still unpaid This mterpretation of section 13 has not been 
accepted in Chellammal v. Abdul Gafur Sahıb?. Srinivasan, J , delivering the judgment 
of the Full Bench observed at page 228 

« The word * due’ has undoubtedly a sense of something to be performed in the future as distinct 


from something which has happened in the past. In Inre Moss ex parte Hallett4, the proper 
meaning of this expression came up for cnsideration and Darling J , observed 

The covenant of the appellant was to pay terest on the principal sum ‘so long after the day fixed 
lor payment as any principal money remains due under these presents ' It 1s clear, therefore, that if 
no principal money remains due, the appellant 1s under no lability to pay interest to Cooke, and the 
question therefore, 1s whether after the bankruptcy any principal money did in fact remain due It 
is admitted that no action would he against the bankrupt, but ıt ıs argued that the principal money 
nevertheless remains due even after he has obtained his discharge Due from whom ? It could only be 
due from the bankrupt, and ex hypothest he has been discharged from all liability to pay the principal 
money. In my opinion, money can only be said to be due in a legal sense when 1t can be recovered in 
an action, and it ıs impossible to say that there can be anything due under this security when no money 
can be recovered by any legal process. If there is no principal money due, it follows that there 1s no 
interest payable If therefore the meanmg of the word ‘due’ ıs thatit 1s something which can be 
recovered by legal process, that 1s [obviously not the case herein relation to an amount of interest 
which has been paid and discharged by the debtor." 


It will also be noticed that the word ‘ all’ ın the phrase “all intercst due ” ın sec- 
tion 13 which, m the opinion of the learned Chief Justice of the Andhra Pradesh 
implied an extending meaning to the word “due” is absent in sub-sectian (9) 
(a) (3) which only speaks of the rent due That can only mean the 1enf that still 
remains unpaid. As we said earlier, the purpose of the fiction 1s to fix the amount 
for redemption and not to scale down the debt. Where there are arreais of rent 
due at the time of redemption the fiction will certamly operate and the debtor will 
be relieved except to the limit of 5} per cent. per annum on the principal money 
secured That was what was done in the decision reported in Visalakshe Achi -Y 
Mayalagu® ‘There was a suit for arrears of rent. But pending appeal against the 





I LR (1952) AC 109. 546. 

o ILR (1961) Mad 1061 (1961) 2 4. LR (1905) 2 K.B. 307. 
M.LJ 222 (FB). 5. 68 LW. 630. 

3 (1957 2 An.W.R. 53 : ALR. 1957 A P. 


I] MUTHUSWAMI UY SAVARIMUTHU (F. B.) (Znanianarayanan, F ). 179 


decree therein, the mortgagor had filed a suit fo: 1edemption The redemption 
was ordered but the liability for the rent was left to be decided in the appeal against 
the deciec forient The learned Judges held that while 1t was not open to the mort- 
gagor to plead in a suit for rent that the rents as such should be limited to 5$ per 
cent per annum, having regard to the circumstances of the case that a redemption 
decree had been passed and at the time of redemption, the 1ent was still remaining 
unpaid, 1t would be doing justice to the parties to ascertain the amount of rent due 
by applying the provisions of sub-section (9) (a) (1). ‘That was practically a case 
of working out rights on redemption In our opinion, the word “ due ”’ has to be 
given its plam meaning namely, that it still remains unpaid. There 1s nothing in 
the &atutc to extend its meaning so as to include really what is not due, namely, 
that which has been paid already 


Mr. R. Viswanathan, appearing for the iespondents, relying upon certain 
observations contained ın Balasubramama Thevar v. Nallamuthu Moopanar*, has con- 
tended that the words “ rent due " will comprehend not merely the arrears of rent 
but also rents paid. In the case referred to above, the learned Judges observed +- 


t: We may assume that rents or lease amounts paid constituted interest, and we may apply the 
provisions of section 8 or g read with section 12 or 13, as the case may be, to the facts” ~ $ 


From this it 1s contended that the learned Judges have accepted that rents paid can 
be taken into account for applying the rule of damdupet enacted in sub-section (2) of 
section 8 andfor that purposerents paid can be regarded as rents due under section 

-A That wovld mean that an extended meaning should be given to these words 
i sub-section (9) (a) (1). As I have indicated earlier, the actual decision in this 
case was concerned with the question whether by extending the statutory fiction 
there could be a re-appropriation of the payment which had been made as rent 
The learned Judges have negatived that contention. ‘The question whether for 
the purpose of the application of section 8 (2) the rents paid by the mortgagor under 
a usufructuary mortgage, could be regarded as payments towards interest, did 
not arise before the learned Judges and 1t cannot therefore be held that the learned 
Judges have finally held whether rents paid should constitute interest under the 
sub-section. It follows that what had been paid all along by the mortgagor under 
the lease granted by the mortgagee was only rent and the fiction enacted in sub- 
section (9) (a) (1) will not apply to it or deem it to be payment towards interest, 
so as to be available for scalmg down under section 13. The mortgagee will, 
therefore, be entitled to the repayment of the principal amount due as a condition 
of redemption. The question which I formulated at the beginning will therefore 
have to be answered in the negative. The appeals will be adjourned by two weeks 
for enabling the Counsel to file memoranda showing the amounts due to the mort- 
gagee under the respective mortgages. There will be no order as to costs. 


Anantanarayanan, 7.—1 find myself in entire and respectful concurrence with.the 
judgment of my Lord the Chief Justice, and the conclusion, asexpressed by him, 
upon the point that arises for our determination in these appeals. Since I was a 
party to Balasubramama Thevar v. Nallamuth Moopanar!, I may be permitted to add 
that we were solely concerned in that case with the extent to which the statutory 
fiction enacted in section g-A, sub-section (9) (a) (1) of the Act could or could not be 
properly extended, ın the context of a case to which the provisions of section 8 
applied, so as to include within the scope of the fiction Explanation 1 to section 8 as 
well, with the consequence that the payments were not only deemed to be towards 
interest, but were to be treated as open payments, appropriated towards the liquida- 
tion of the principal itself This argument was negatived, after a discussion of the 
limits within which alone a legal fiction could operate, and the degree to which its 
necessary corollaries should either be assumed or otherwise. The proper construc- 
tion. of the words “ rent due ” ın section g-A sub-section (9) (2) (1) did not arise for 
determination in that case Even the applicability of the rule of damdupet enacted 
in section 8, sub-section (2) ın the context of the operation of the legal fiction of 
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section g-A, sub-section (9) (a) (1), was not specifically before us then, as my Lord 
has observed. It was tacitly assumed that the legal fiction was applicable to rents o1 
lease amounts paid, since the distinction springing from the expression ‘‘ rent due ”’ 
with emphasis upon the legal content of the expression “‘ due ” was not then in focus. 


Srinivasan, F.—I agee. 

(After the expression of the Opinion of the Full Bench, the appeals came on 
for hearing before Ramachandra Iyer, QJ and Anantanaiayanan, J) 

The Judgment of the Court was delivered by 

Ramachandra Iyer, C Ft—After the expression of opinion by the Full Bench, these 
appeals have been posted, on my directions before this Bench for disposal. eThe 
only question left for determimation 1n the appeals ıs the amount and nature of the 
decree to be passed The mortgages in the appeals, though apparently in the form 
of usufrucutuary mortgages, are ın substance anomalous mortgages, as from the 
teams of the respective documents we can imply a personal covenant to pay the 
mortgage amount on the part of the respective mortgagors Qn that footing, 
learned counsel agree that the appropriate course in the present case would be to 
pass a preliminary decree for sale. Accordingly, in L.P A. No 56 of 1961, there 
will be a preliminary deciee for payment of Rs. 1,000 with subsequent interest at 5 
per cent. per annum from 7th May, 1956, till date of payment, while, in L P.A. 
No. 84 of 1961, there will be a preliminary decree for Rs. 809-6-0 with subsequent 
interest at 5 per cent. per annum from 5th January, 1957 till date of payment. Time 
for redemption in. both will be six months. There will be no order as to costs in 
any of the Courts. 

V.S. ———— Ordered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :— MR. JUSTICE VEERASWAMI. 


Naina .. Pehhioner' 
v. 
S. Rajappa and K. Ramaiah, Trustees of Kailasanathar, 
etc., Temples, T. Kallikulli Respondent, 


; ' Madras Cultivating Tenants Protection Act (XXV of 1955)—Inherent powers of Revenue Courts to correct misa 
RIMES, 

Neither unde: ihe Madras Cultivatmg Tenants Protection Act nor under the Rules framed there- 
under is a Revenue Couit granted a power of 1eview and in the absence of such a power, a quasi-judi- 
cial tribunal like the Rent Court with defined powers under the Act, cannot be treated hke a Civil 
Court under the Civil Procedure Code or other enactments. Nor could ıt have any inherent powers 
similar to those under section 151 of the Civil Procedure Code. But bemg a quasi-judicial Tribunal 
short of revising its own orders, 1t must be assumed to have mherent powers to correct inadvertent mis- 
takes either in the pleadings or in the order provided they do not amount to any amendment or review 
Gf its decision. 

S. N. Komaraswami Gounden, In re, (1951) 1 M L.J. 422, followed 

" Petition under section 6-B of Act XXV of 1955 as amended by Act XIV of 
1956 praying the High Court to revise the orders of the Revenue Court, Tiruchirap- 
palli, dated 31st May, 1960 and made in M.P. Nos. 15, 23, 16, 17, 18, 19, 20, 22, 
21, 26, 25, and 24 of 1960 respectively. 

S. Rajarama Ayyar and R. Venkatachalam, for Petitioner. . 

R. G. Rajan, for Respondent. 

The Court deliveied the following 


JupecMEenT '— The Revenue Court at Tiruchirappalli, on the application of 
the respondent-Devasthanam, passed eviction forders against the petitioners "in 
this Court. But after the orders were passed, it is discovered that the survey numbers 
and the village relating to the particular blocks of land involved 1n each of the evic- 
tion petitions weie wrongly given. For instance, in Petition No. 890 of 1959 before 


t20th October, 1962. Ist Novemher, 1962. 
*C R.P, Nos, 1227 and 1621 to 1631 of 1960. (10th Kartika, 1884, Saka). 
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the Revenuc Court the extent of the land as well as the boundaries were correctly 
set out. But the survey field 1s given as 206 instead of 79/2 and the village was 
wiongly desciibed as Alangudi, while the proper description should have been 
Kalhkudi ‘That petition was to evict Kalian who filed a counter-statement 1n. which 
he never felt any doubt about the identity of the land of which he was a tenant. 
His plea in. defence was based on other facts The facts weie more or less similar 
in the other petitions before the Revenue Court. On applications filed for the 
purpose by the sespondent-Devasthanam, the Revenue Court, by its orders dated 
May 30, 1960, dnected that the correct survey numbe: as well as the village that 
pertained to each of the petitions for evictions be inserted These petitions are to 
icV%se the orders of the Revenue Court 


Sri S Rajarama Ayyar for the petitioners presented his contention on the as- 
sumption that the Revenue Court in excess of 1ts powers or jurisdiction, reviewed 
it? earlier order. If that ıs the correct description of what the Revenue Comt in 
effect did, there can be no doubt that the learned counsel’s contention should be 
accepted, for, neither under the provisions of the Madras Cultivating Tenants 
Protection Act, 1955, nor under the Rules framed thereunder, powers of review 
have been conferred upon the Revenue Court. Wherever there is a quasi-judicial 
Tiibunal set up by a statute, which defined its powers, its jurisdiction 1s strictly 
confined to the limits of those powers. Unless the statute cieatmg the Tribunal 
expressly dnectsitio be treated as a Civil Cow t, normally the powers of a Civil Court 
under the Code of Civil Procedure and other 1elevani enactments will not be avail- 
able to the Tribunal. "There 15 no indication either in the Act or the Rules that the 
Revenue Court should be treated as a Civil Court. Rather, the provisions confer 
cei tain powers on a named administrative officer for the purpose of the Act. Rule 
8, as amended, of the Madras Cultivating Tenants Protection Rules, 1955, no doubt 
states that every Court constituted under the Act shall have the powers exercisable 
by a Civil Court in the trial of suits But the word “ Cout" in the Rule does not, 
when regard is had to the provisions of the Act, 1955, 01 Act XVI of 1956, imply 
that it 1s anything more than the Revenue Divisional Officer being vested with 
certain specified powers. Sub-rule (2) of this Rule as a matter of fact enumerates 
certain specific powers which ranged from the power to frame issues and service of 
summons to a power of local inspection and the passing of orders. But in the view 
I take of the petibonei's case, I do mot think I need pursue the contention of the 
petitioners regarding the Revenue Court's power of review, Learned counsel for 
the petitioners invitied my attention to a number of decisions of this Court which 
pertain to that point, But, for the same reason, it is needless to 1efe1 to them. 


Theie can be no doubt, having regaid to the particular statutory functions 
of the Revenue Court, that it ıs a quasi-judicial Tribunal The question 1s whether 
where 1t finds certain mistakes can it correct those mistakes 1n its o1deis, provided 
such correction does not amount to a review of its earlier decision The question 
that the Revenue Court had to decide in the petitions for eviction was whether the 
tenants defaulted ın payment of rent, and, if so, eviction should be ordered. The 
land with which each petition was concerned was properly described by extent and 
boundaries In fact, as I said, each tenant understood the identity of the land in each 
of the petitions and no objection was raised before the Revenue Court as to whether 
the land was propeily described in the petitions All that appears to have occurred 
1s that while the land was properly described by boundaries and extent, the village 
and the survey number were wrongly given In such circumstances, even Without 
the name of the village being mentioned or the survey number given, the order in 
each of the petitions would have been perfectly all right on the basis of the descrip- 
tion ofthe land given by boundaries and extent. Neither the parties nor the Revenue 
Court made any mistake about the identity of the lands themselves, so that it could 
be said that the decision did not pertain to the relative land. It cannot be disputed 
that the Revenue Court bemg not a Civil Court towhich the powers under the Code 
of Civil Procedure can be attributed, 1t will have no ınherent powers under section 
151 of that Code. But being a quasi-judicial Tribunal, short of reviewing 1ts own 
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orders, 1t must be assumed to have inherent power as such Tribunal, to correct 
madvertent mistakes either mn the pleadings or 1n the order, provided they do not 
amount to an amendment so io speak or a 1eview of its decision. 

A Division Bench of this Court in $.JV. Komaraswami Gounden In re, was inclined 
to take that view No doubt 1t was a case unde: the Madras Buildings (Lease 
and Rent Control) Act. In that case the leained Judges held ' 

* Though section 151 of the Code of Civil Procedure may not be applicable to proceedings under 

the Rent Control Act, a quasi-judicial Tribunal hke the Rent Controller or the Appellate Tribunal 
has an inherent power to set right mistakes made by madvertence provided the amendment sought 
does not constitute a review of the adjudication already made Thus a wrong description of the door 
ui of a house may be corrected m a Rent Control proceeding after the pronouncement of the 
order ” 
The principle of this decision, ın my opimuon, i$ undoubtedly applicable to the 
facts of the present case The orders under revision did not amount to a review 
of the adjudication which the Revenue Court had made The power that was 
exercised by the Revenue Court amountcd to nothing more than correcting or 
setting right a mistake which had crept into the record by inadvertence. 


On that view, the petitions are dismissed but with no order as to costs 
RM : ———— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present —Mnr. JUSTICE VEERASWAMI 


V. Kandan Moopan .. Petitroner* 
ve . 
M Aiumugha Mudaliar Respondent. 


Madras Cultwating Tenants Protection Act (XXV of 1955), sechon 3 (4) (b)—Revenue Court granting 
tıme for the tenant to deposit arrears—Application for extension of time made by tenant before the expiry of time already 
given—Power of the Revenue Court to extend time 


Where there 1s default by non-compliance with a direction to deposit the arrears within the time 
fixed by the Revenue Court it would be beyond the power of the Revenue Court to extend time The 
sub-section clearly states that ın such an event, namely, failure on the part of the tenant to deposit the 
arrears within the time fixed, the Revenue Court should pass an order for eviction 


But where the tenant applies before the expiry of the time fixed, for extension of time, the exten- 
sion could be granted. Where a power 1s granted for fixing a time, 1t necessarily means and implies 
also a power to extend the time provided the time granted already has not expired and the applicant 
for extension applies before the expiry of thc time. ' 

Petition. under section 6-B of Act XXV of 1955 read with section. 115 of Act 
V of 1908 praying the High Court to revise the order of the Special Deputy Collec- 
tor, Revenue Court, Tiruchirappalli, dated and September, 1960 and made im 
M.P. No. 52 of 1960 in P. No. 413 of 1960. i 


T.V. Patrachari and T. Ghangalvarayan, for Petitioner. | 
K. Raman foy Respondent. 


The Court delivered the following 

Jupcment :—This arises out of a petition for eviction on the ground of arrears 
of payment of rent. Under sub-section (4) (b) of section 3 of Madras Act XXV of 
1955 the Revenue Court granted time to the petitioner until 31st July, 1960, , for 
depositing all arrears. Before the expiry of the tıme, however, the petitioner applied 
to the Revenue Divisional Officer for extension of time At the same time and on 
the same day, he deposited a sum of Rs. 200 and on ond September, 1960, he depo- 
sited the entne balance The Revenue Court took the view that 1t had no option 
but to dismiss the petition. In its opinion there was no enabling power under sub- 
section (4) (b) of section 3 to extend the time. The question 1s whether this view of 
the statutory provision 1s correct 











ı (1951) 1 MLJ 422 64 LW. 730, 
*OC.R P. No. 1732 of 1960, 28th September, 1962 
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Sub-section (4) (b) of section 3 1eads . 
* Sub-section (4) (a) . : 

(6) On receipt of such application, the Revenue Divisional Officer shall, afte: giving a reasona- 

ble opportunity to the landlord and the cultivating tenant to make their representations, hold a sum- 
mary enquiry into the matter and pass an order either allowing the application or dismissing 1t and in a 
case falling under clause (a) or clause (aa) of sub-section (2) 1n which the tenant had not availed of the 
provisions contained in sub-section (3), the Revenue Divisional Officer may allow the cultivating 
tenant such time as he considers Just and reasonable having regard to the relative circumstances of the 
landlord and the cultivating tenant for depositing the arrears of rent payable under this Act inclusive 
of such costs as he may direct Ifthe cultivating tenant deposits the sum as directed, he shall be deem- 
ed P have paid the rent under sub-section (3) (b) If the cultivating tenant fails to deposit the sum 
as directed, the Revenue Divisional Officer shall pass an order for eviction ” 
It seems to be manifest that, where there 1s a default by non-compliance with a direc- 
tion to deposit the arrears within the time fixed by the Revenue Couit, 1t would be 
beyond the power of the Revenue Court to extend time The sub-section clearly 
states that in such an event, namely, failure on the part of the tenant to deposit the 
arrears within the timc fixed, the Revenue Divisional Officer should pass an order 
for eviction This is the view I took in G.R P No 2525 of 1960 But the question 
arises whether where the tenant applies, before the expiry of the time fixcd, for cx- 
tension of time, the extension could be granted Rajagopalan, J.in WP No 1496 
of 1956 considered that 1t was within the power of the Revenue Court. I find 
myself 1n respectful agreement with this view of the provision Where a power ıs 
granted foi fixing a time, in my opinion, ıt necessari means and implies also a 
power to extend the time provided the time granted already has not expned and 
the applicant for extension applies before expiry of the time. 


On this view of the scope of sub-section (4) (b) of scction 3, this petition should be 
allowed ‘The oder of the Revenue Courts set aside The deposit of arrears made 


in. two instalments will be considered to have been made in time The result ıs the 
petition for eviction will stand dismissed. 


Petition is allowed. No costs. 
VS. ————— Petition allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT '—Mr S. RAMAGHANDRA Iver, Chief Justice AND MR JUSTICE 
KUNHAMED KUTTI. 


I. S. Machado and others 


U. 
K. Venkatarama Gopala Iyer and othcıs . Respondents 


Contract Act (IX of 1872), section 72—Recovery of money paid under mistake—Scope—Defence of India 
Rules, 1939, Rule 89 (2) (e) and (5)—Notsfication fixing rate of transport charges for country crafts 
and sailing vessels—Government nominating Route Agent, the authority to secure for intending shippers shipping 
space—Route Agent collecting at higher rates—Payment by shippers under protest—Excess payment , uf can be re- 
covered. as paid under mistake from Route Agent —Defence, that Route Agent has pard to the ship owners—If 
avatlable—Payment under a contract induced by mistake of law and payment under a mistake——Distinction 


.  Appellanis * 


Under the route system introduced the Route Agent nominated by the Government alone could 
provide space for all cargo within the route entrusted to him, and he had authority to charge freight 
at the rates fixed by the Government and after deducting commission payable to him he ıs to pay the 
balance to the ship owner In other words the Route Agent would receive freight charges from the 
shipper gn the first instance in accordance with the rates fixed by the notification and pay the ship 
owner and the brokers their respective shares as frieght and brokerage after retaming lus own 
Commission. 


There was no privity of contract between the shipper and the ship owners It was the duty of the 
Route Agent to allot shipping space to the shipper and the latter had no choice m. the matter of ship- 
ping. Similarly the ship owner cannot accept cargo for transport directly from the shipper or even 
make a choice as to his customer His boats will have to carry such consignments as the Route 
Agent might direct him to carry 


The duties performed by the Route Agent were those for which he was nominated unde a 
notification made under the Defence of India Rules His authority was to secure shipping space for 





*LPA No. 84 of 1960 19th September, 1962 
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the intending consignors, and cargs for transport to the ship-owneis. It was a statutory duty as it 
were, in the performance of which duty there was no scope for any contiactual relationship between the 
ship owner and the authority concerned The Route Agent, no doubt, received freight charges and 
commission due to him fiom the consignor, but he did that in his capacity as an appomte¢ under the 
notification aforesaid and not by virtue of any contractual relationship between him and the ship- 
owners Hus duty by virtue of the authority given to him under the notification would have ceased 
after bringing the consignor and the carrie: together and making over the payment collected by hım 
by virtue of his authority to the ship owner Therefore in making the collection and paying the charges 
to the ship owner the Route Agent was performing his own statutory duty When such a person or autho- 
rity, namely the Route Agent, conceiving itself to be authorised in the circumstances makes a demand 
upon the shipper, coupled with an implied. threat that if the demand were not satisfied the latter 
would not obtain what he would be entitled to, namely, carriage of his goods and the latter is theregpon 
obliged to make the payment demanded, such payment cannot he regarded as a voluntary one It 1s 
one made unde: duress and it will be no answer to say that although the amounts had been paid 
under coercion the person who collected the same would be discharged from liability if he had made 
over the monies illegally collected to another person 


€ 

The collections, were not even made bona fide The Route Agent knew that it was the Governnicnt 
alone that could increase the rate of freight and on the material dates there had been no enhancement 
of the rates by the Government The Route Agent cannot theiefoic be said to have acted with due 
care and caution while making the excess collections So far as the shippei was concerned, the Route 
Agent was the authority to whom he has to look up for allotment of shipping space If the latter refus- 
cd to give shippmg space unless some additional pavment were made, ove: and above the prescribed 
freight charges, he has no alternative except to make the payment under protest and i1ecove: the samc 
late: from the former If under these circumstances the Route Agent had paid over thé excess. collec- 
tions to the ship owners 1n spite of the protests of the shipper he has only to thank himself. Payments 
to the ship owner under the circumstances cannot obviously discharge him from his liability of being 
sued by a person from whom he collected 


Even where the parties enter into a contract by reason of mistake in law but such a contract has 
been performed, ıt would be exti emely inequitable for the party who accepts the benefit of the contract, 
to claim the amount on the footing that the payment thereunder was under a mistake of law without 
iestoring the other party to his original position Therefore any payment made under a contract al- 
bert such a contract was induced by a mistake of law cannot be recovered back But this is different 
from a case where payment was made not under a contract but under a mistake, 1 e, where such pay- 
ment was made although ıt was not actually due under the contract or otherwise In such a case 
money could be recovered as paid under a mistake of law under section 72 of the Contract Act 


In the present case the contract 1s for carriage of goods at the rates prescribed by the Government 
It was not the result of any contract of carriage entered into with the ship-owner Even if one werc to 
assume that the demand was not made under duress the position will be that the payment was made 
by the shipper in the belief that the increased rate was due when ın fact it was not due, — It s, therefore, 
not a case of mistake of law 1n the formation of any contract If payment is made in the belief that 
exccss charges were payable while in fact ıt was not so, relief can undoubtedly be claimed under sec- 
tion 72 of the Contract Act 


Appeal under clause 15 of the Letters Patent agamst the decree of the Hon'ble 
Mr Justice Anantanarayanan, dated goth January, 1960 and passed ın Appeal No. 
606 of 1956 preferred to the High Court against the decree of the District Court of 
Kanyakumari at Nagercoil in OS No 35 of 1121 (M.E) 


M WNatesan, for Appellants 
S Padmanabhan, for Respondents 
The Judgment of the Court was delivered by 


Ramachandra Iyer, G.J —Thus is an appeal under clause 15 of the Letters Patent 
from the Judgment of Anantanarayanan, J in A.S. No 606 of 1956 by which the 
learned Judge affirmed the decree passed by the Additional District Judge, Naverkoul, 
duecting the appellant herein 1n a suit filed by the respondent to refund the excess 
collections of transport charges made by him The respondent had entered into a 
contract with the Cochin Government, a contract under which time was the essence, 
to deliver a large quantity of salt at Alleppey and Cochin The respondent had 
brought up the salt to be delivered at the place called Manakudi. ‘Transport from 
that place to the two places of delivery had to be made by means of sailing vessels 
popularly known as country-crafts through waterways connecting the places. War- 
time needs had brought about scarcity of shipping space — Further,there was also 
need for regulating the charges levied by the ship and country-craft owners. With a 
view to facilitate the transport of cargo after meeting the needs of the Government 
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and the military departments, and also with a view to prevent the craft-owners from 
exploiting the situation occasioned by the great demand for shipping space and 
demanding unconscionable amounts by way of transport charges, the Government of 
India placed certain restrictions on the shippers and the shipowners 1n the matter of 
transport of goods. They had power to do this under rule 89 (2) (e) read with sub- 
clause (5) ofthe Defence of India Rules. Sub-clause (5) enacted that the provisions 
ofsub-rule (2) to rule 89 would apply in relation to water transport. Under sub-rule 


(2) (9) 


“ the Government may by general or special order prescribe conditions subject to which and the 
rateg at which any vehicle may be hired for the purpose of transport." 


Accordingly on goth August, 1944 the Government issued a notification fixing the 
rate of transport charges fór country crafts and other sailing vessels and also introduc- 
ing a system by which Route Agents were nominated by the Government who were 
given sole authority to secure for the intending shippers shipping space. These 
Route Agents collected transport charges for the cargo offered for transport by the 
shipper. Rule 1 of the notification states that no person shall hire any country ciaft 
for the purpose of transporting goods or persons by any of the routes specified except 
through the agency of the Route Agent specified against that route The rule further 
nominated the appellant as the Route Agent between Cochin and Tuticorin including 
all intermediate ports and vice versa Rule 3 fixes rates of transport charges for the 
country crafts in regard to transport of salt from Manakudi to Cochin at Rs. ro per 
ton and for other ports between Malabar and Tuticorin at Rs 9 per ton. These 
rates can be altered only by the Government. 


Under the route system thus introduced the Route Agent nominated by the 
Government alone could provide space for all cargo within the route entrusted to 
him, and he had authority to charge freight at the rates fixed by the Government and 
after deducting commission payable to him he is to pay the balance to the ship 
owner. In other words the Route Agent would receive freight charges from the 
shipper in the first instance 1n accordance with the rates fixed by the notification and 
pay the ship owner and the brokers their respective shares as freight and brokerage 
after retaining his own commission. This notification was 1n force till 1st September, 


1945. 


During the period between 27th December, 1944 and 16th January, 1945 the 
respondents transported salt intended for delivery to Cochin Government through 
country crafts engaged by the appellant as the Route Agent. The country craft 
owners and other ship owners were, however, not satisfied with the freight charges 
fixed under the Government notification as they considered that the rates fixed under 
the notification were inadequate. On representations being made by them, the 
Freight Advisory Committee at Bombay by their proceedings, dated 29th December, 
1944. recommended to the Controller of Indian Shipping to enhance the rates of 
transport charges for salt from Manakudi to Cochin from Rs. 10 to Rs. 12-8-0 per 
ton. But even before the order of the Controller could be obtained sanctioning the 
increased rate, the appellant instructed his agents at Manakudi to demand from all 

, shippers, freight charges at the rate recommended by the Advisory Committee. The 
respondent being one of such consignors had to pay at the increased rate demanded 
as ht had under the terms of a contract entered into with the Cochin Government 
to deliver salt within a specified period. The respondent paid at the increased rates 
under protest. The Controller of Indian Shipping, however, ultimately refused to 
sanction the increased rate. The respondent then instituted the suit out ofwhich this 
appeal arises for recovery of the excess charges collected from him. This claim was 
resisted by the appellant on various grounds But the trial Judge oyerruled the 
contentions and granted a decree as prayed. On appeal Anantanarayanan, J», 

` affirmed the decree of the lower Court. ` Adverting to the precise basis of the suit 
claim, the learned Judge observed : 


“ This clam of the plaintiff (respondent). could in law be supported upon several grounds. It 
could be justified as an action m common law for money ‘had and received.) It could be sought to he 
based upon section 70 of the Contract Act as an obligation of a person who had the benefit of a non- 
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gratuitous act of payment. It could certainly be based under section 72 as for money paid by mis- 
take, or under coercion It can he probably included within the scope of the latter part of section 
73, as an obligation resembling that created by a contract. Further, there can be no doubt that there 
was failure of consideration to the extent of the excess collection of Rs 2-8-0 per ton ? 


But the learned Judge ultimately rested his conclusion on the ground that the appel- 
lant must be held to have received the excess payment either under duress ox under a 
mustake of fact. 


In this appeal against the Judgment of the learned Judge, Mr. Natesan who 
appeared at first for the appellant raised before us the only contention that he raised 
before the learned Judge, namely, that as the appellant had paid over the eXcess 
collections made by him to the country-craft owners whose vessels were employed in 
the transport of the cargo of the respondent, the remedy of the respondent was only 
to sue the country craft owners and that he cannot charge the appellant for ıt , In 
support of this contention learned counsel relied on the decision reported in K MPR 
Firm v. The Official Assignee, Madras*. In that case there were sales of certain bales 
of cotton mull. Each bale was supposed to contain 100 pieces * that was the basis 
of the contract between the parties But some of the bales actually contained an 
excess number of pieces Both the parties to the contract were therefore labouring 
under the same mistake, namely, that each bale contained only 100 pieces. The 
purchaser sold whatever he got to a third party without the knowledge of ever having 
received the excess quantity After discovering the mistake, the original seller sued 
his purchaser for recovery of the value of the excess number of pieces delivered by 
mistake Coutts Trotter, J. delivering the judgment of the Bench observed : 


“I am quite prepared to say that section 72 of the Contract Act, which I think has a bearing on 
this, has to -be qualified by the doctrine of equity ın order to render ıt intelligible The words are 
“a person to whom money has been paid (that is not forthcomung) or anything delivered by mistake 
or coercion must repay or return it" What he should do when the money 1s simply passed on 1s not 
stated im the section. Takmg the words literally he cannot return ıt when he has not gotit. The 
same result 1s arrived at by applymg the equitable doctrine.” 


The equitable doctrine referred to is the one relating to restitution We agree with 
Anantanarayanan, J that the principle of that decision cannot apply to a case where 
a person obtains money under duress. To hold otherwise would really lead to 
anomalous if not to startling 1esults For example a person who obtains property 
or money under duress will have only to transfer that property or money to somebody 
else and then snap his fingers and defeat the claim of the aggrieved party on the 
ground that he had given 1t away to some other person. A contention leading up to 
such a result cannot obviously be correct. 


But the decision in K. M. P. R Firm v. The Official Assignee, Madras! can. be 
distinguished on a real ground That was a case where a person who was sought to 
be proceeded against was himself a party to the mistake and before such mistake could 
be discovered he had parted with the goods. The learned Judges held that the 
plaintiff could if at all obtain relief only on the principle of equitable réstitution. 
It was held that when restitution became xmpossible, the plaintiff became disentitled 
to relief. There 1s no scope for the application of that principle to the present case, 
whereas, we shall show presently, the appellant occupying a position of authority, 
collected amounts 1n excess of the legitimate charges for the transport of cargo and 
the respondent paid such amounts either thinking that the money was due while in 
fact ıt was not due at all, or because he had no other alternative except to pay. He 
did so however under protest. The learned Advocate-General, who subsequently 
appeared for the appellant adopted a new hine of argument, first contended that the 
true position of the appellant was that of an agent of a disclosed principal namely, 
the ship owners, and ın view of the fact that he as their agent had paid over the entire 
collections munus his commussion to them (principal) no action would lie against him. 
We have therefore first to see what 1s the position of the appellant. From what we 
have stated above regarding the duties of a Route Agent, ıt will be apparent that there 
was no privity of contract between the shipper and the ship owners. It was the 
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duty of the Route Agent to allot shipping space to the shipper and the latter had mo 
choice in the matter ofshipping Szmularly the ship owner cannot accept cargo for 
transport directly from the shipper or even make a choice as to his customer. His 
boats will have to carry such consignments as the Route Agent might direct him 
to carry. 


But it is contended on behalf of the appellant that as under section 4 of the 
Coasting Vessels Act, 1838, the name and number of every vessel employed ın trading 
coastways together with the names of the owners thereof should be registered in a 
book maintained by the Collector of Sea Customs, and as in any event the respon- 
derfs were aware by which country craft they were to consign their cargo, they should 
be held to be aware of who the boat-owner was and that therefore the contract of the 
Route Agent should be regarded as one of an agent for a disclosed principal. Rel- 
ance is placed 1n support of the argument on the decision reported in Mackinnon 
Mackenzie & Go v Long Mor & Co,1. The plaintiffs ın that case by a charter- 
party contracted to let a steamship to the defendants upon certain terms. The 
charter-party was signed in their own names without any qualification whatsoever as 
to their representative character. The charter party in the body thereof stated that 
the plaintiff was acting as the agent for the owners of the ship When the plaintiff 
sued the defendants for breach of the chartcr-party, 1t was held that as they had 
contracted as agents they should not be sued as the charter-party conveyed the idea 
that they were contracting not for themselves but for and on behalf oftheir principal. 
West, J. observed : 


“ The essential point 15 the knowledge and here the name of the ship and the registry number 
being given, the defendants not only knew that the agents were not owners but could immediately 
find out if they did not know before who the owners were This I think, was equivalent to actual 
knowledge and actual knowledge 1s equivalent to disclosure the sole object of which would be to con- 
vey such knowledge ” 


But we are unable to see how 1t can be said in the present case that the appellant was 
acting on behalf of any principal at all. In the casc cited above the plaintiffs were 
acting as agents the only question was whether the principal's name was disclosed 
or not But here the duties performed by the appellant were those for which he was 
nominated under a notification made under the Defence of India Rules — His autho- 
rity was to secure shipping space for the intending consignors, and cargo for transport 
to the shipowners. It was a statutory duty as ıt were, 1n the performance of which 
duty there was no scope for any contractual relationship between the ship-owner and 
the authority concerned. The Route Agent (appellant), no doubt, received freight 
charges and commission due to him from the consignor, but he did that in his capacity 
as an appointee under the notification aforesaid and not by virtue of any contractual 
relationship between him and the ship owners — His duty by virtue of the authority 
given to him under the notification would have ceased. after bringing the consignor 
and the carrier together and making over the payment collected by him by virtue of 
his authority to the ship owner Therefore 1n making the collection and paying the 
charges to the ship owner the appellant was performing his own statutory duty. 
When such a person or authority, namely, the Route Agent, conceiving itself to be 
authorised 1n the circumstances makes a demand upon the shipper, coupled with an 
implied threat that 1f the demand were not satisfied the latter would not obtain what 
he woyld be entitled to, namely, carriage of his goods and the latter is thereupon 
obliged to make the payment demanded, such payment cannot be regarded as a 
voluntary one. It 1s one made under duress and ıt will be no answer to say that 
although the amounts had been paid under coercion the person who collected the 
same would be discharged from liability if he had made over the monies illegally 
collected to another person. 


The learned Advocate-General however contended that a statutory authority 
like the appellant would be liable to pay over the monies improperly collected only if 
he had retained such monies and not if he had paid over the same to someone else : 
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and ın support of this he referred to the decision of Ganapatia Pillai, J, n A.A.O No. 
108 of 1960 That was a case where the Government had notified an estate under 
the Madras Rent Reduction Act and subsequently under the Estates Abolition Act, 
aswell Lator on the notifications were cancelled ' The land holder filed a suit for 
accounts against the Government as if the Government were his agent under the 
common law. The learned Judge dealing with the liability of the Government to 
render accounts regaiding the collection or otherwise of arrears, observed : 


** I am, however, of opinion that the scope of such a suit for accounts 1s limited to a suit for money 
had and received, viz , for recovery of specific sums of money collected by the State and not paid over 
to the landholder and for obtaming information from the State as to amounts collected and not @aid 
over to the landholder Beyond this, no duty attaches to the State as an agent as understood m common 
law and no such habylity could be enforced by a suit for accounts ” 


We are unable to see how the decision referred to above can have any application to 
the present case where the statutory authority exceeded his jurisdiction and made 
illegal exactions taking advantage of his position It will be evident from the facts 
of the present case, that the collections were not even made bona fide. The appellant 
kncw that 1t was the Government alone that could increase the rate of freight and 
on the material dates there had been no enhancement of the rates by the Govern- 
ment The appellant cannot therefore be said to have acted with due care and cau- 
tion while making the excess collections So far as the respondent was concerned, 
the appellant was the authority to whom he has to look up for allotment of shipping 
space Ifthe latter refused to give shipping space unless some additional payments 
were made, over and above the prescribed freight charges, he has no alternative 
except to make the payment under protest and recover the same later from the former. 
If under these circumstances the appellant had paid over the excess collections to 
the ship owners 1n spite of the protests of the respondent he has only to thank himself. 
Payments to the ship owner under these circumstances cannot obviously discharge 
him from his hability of being sued by a person from whom he collected. 


The learned Advocate-General next contended that as the higher charge collec- 
ted by the appellant, (Route Agent) from the shipper was part of the contract of 
carriage of the latter's goods, which had been transported, 1t would not be open to 
the respondent to retain the benefit of the service rendered by the ship owner and 
rcpudiate that part of the contract which related to the collection of excess charges. 
Reference was made in this connection to the decision 1n Lakshmana Prasad v. Achuthan 
Nart. In that case the appellant sold to the respondent a motor car at a price 
under a mistaken impression that that was the controlled price while in fact the 
controlled price for the car was something less After accepting delivery of the car, 
the respondent clauned from the appellant the excess amount collected over and 
above the control price It was held that if the contract were considered as having 
been entered into by a mutual mistake of fact regarding the control price, 1t was open 
to the respondent to have avoided the contract and returned the car and got back 
the money which he had paid’ but ıt would not be open to him to retain the car and 
claim the excess amount paid by him as that would in effect be compelling the appel- 
lant to consent to a new contract, namely, sale of the car for the actual controlled 
price It was held that the case would not come under section 72 of the Indian 
Contract Act as the money was not paid by mistake but was payable under the con- 
tract which was entered into on a mistaken assumption as to the price—the distizic- 
tion being that 1f money was paid under a contract refund of 1t could be obtained by 
rescinding the contract alone The decision in this case was based on the principle 
laid down in Jagadish Prasad Pannalal v Produce Exchange Corporation®. The facts 
of that case were * A contract for the sale of starch was entered into at the rate of Rs. 
77 per Cwt Subsequent to the date of contract but before delivery of the goods, 
the Government fixed the maximum price of starch at a lower rate making 1t unlawful 
for any person to charge a price in excess thereof ‘This notification was 1n force 
when the goods were despatched under the original contract. The buyer accepted 
the goods, paid for them and later brought a suit for recovery of the difference bet- 
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ween the contract rate and the maximum price fixed by the Government just before 
the delivery of the goods. It was held that the contract became void on the promul- 
gation of the Government order, and that the buyer was not entitled to recover the 
difference between the contract price and the selling price fixed by the Government 
either under section 65 or section 72 of the Contract Act, Sen, J observed : 

“Can it be said that the difference between the contract price and the maximum price fixed by the 
Government order represents a payment made by the plaintiff by mistake ? In my opinion it cannot; 
when the contract became void the plaintiff could have refused to pay anything at all and m that case 
he would have had to return the goods If he paid the contractual sum in ignorance of the fact that 
the contract had become void that would be a payment by miskate He could then recover the entire 
amount paid and return the goods Here the entire contractual price has been paid by mistake The 
plaintiff cannot be permitted to split up the payment made ın the way he seeks to do and to treat a 
part only of such payment as bemg a payment made by mistake refundable under section 72 To do 
so, would be to permit the plaintiff to enforce a new contract on the defendant company ? 


This decision has becn approved of by the Privy Council in Shiba Prasad Singh v. 
Srish Chandra Nandi1 The distinction pointed out in the above case namely a pay- 
ment made under a mistake and a payment made under a contract which was 
entcred into under a mistake 1s a real one In Shiba Prasad Singh v Sitsh Chandra 
Nandi! the Privy Council observed after considering the combined cffect of sections 
20, 21 and 72 of the Contract Act : 

“If a mistake of law has led to the formation of a contract section 21 enacts that that contract 1s 
not for that reason voidable If money 1s paid under that contract, 1t cannot be said that that money 


was paid under a mistake of law It was paid because ıt was due under a valid contract and if it had 
not been paid the payment could have been enforced ” 


It will be seen that the contract referred to in Lakshman Prasad v Achuthan Nar? as 
Well as in Jagadish Prasad Pannalal v Produce Exchange Corporation® related to a case in 
which a mistake arose in the formation ofthe contract Itwas held that any payment 
made by mistake in such a case would be one under a contract and so long as the 
contract had been performed 1t would not be open to one party to get back the excess 
payment and thereby create a new contract But section 72 refers to a case where 
payment ıs one which 1s not legally due. As the Supreme Court observed in Sales 
Tax Officer v. Mukundalal Saraf* - 


“The mistake hes ın thmking that the money paid was due when in fact it was not due and that 
mistake if established entitled the party paying the money, to recover ıt back from the party receiving 
the same." 


Therefore even where the parties enter 1nto a contract by reason of a mistake in 
law but such a contract has been performed, 1t would be extremely inequitable 
for the party who accepts the benefit of the contract, to clarm the amount on the 
footing that the payment thereundcr was under a mistake of law without restoring 
the other party to his origmal position Therefore any payment made under a 
contract albeit such a contract was induced by a mistake of Jaw cannot be recovered 
back But this is different from a case where payment was made not under a con- 
tract but under a mistake, 2 e , where such payment was made although 1t was not 
actually due under the contract or otherwise In such a case moncy could be re- 
covered as paid under a mistake of law under section 72 of the Contract Act The 
distinction between the two types of cases has been if we may say so with respect, 
lucidly brought out by Subba Rao, C J. (as he then was) in A RG K. and Co v, 
M. Sttaramayya® 


In the present case the contract 1s for carriage of goods at the rates prescribed 
by the Government It was not the result of any contract of Carriage entered into 
with the ship-owner. Even if one were to assume that the demand was not made 
under duress the position will be that the payment was made by the respondent in 
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the belief that the increased rate was due when in fact it was not due It is, there- 
fore, not a case of mistake of law in the formation of any contract If payment ıs 
made ın the belief that excess charges were payable whale 1n fact 1t was not so, relief 
can undoubtedly be claimed under section 72 of the Contract Act. In Sales Tax 
Officer v. Mukundalal Saraf*, a firm paid sales tax in respect of two forward transac- 
tions conducted by them 1n pursuance of the assessment orders passed by the Sales 
Tax Officer It was later on held that the levy of sales tax on forward transactions 
was ultra vires The Supreme Court held that the firm was entitled to recover from 
the Government the tax paid in respect of assessments on the forward transactions 
as such payments must be held to have been made under a nustake within the gean- 
ing of section 72 of the Contract Act. It was pointed out that the term “ mistake "' 
in section 72 comprised within its scope a mistake of law as well as a mistake of fact 
and that under that section a party would be entitled to recover the money paid by 
mistake or under coercion and 1f 1t werc established that thc payment had been made 
by the party labouring under a mistake of law, the voluntary nature of the payment 
would not affect the liability of the payee to refund it Wc are, thercfore, in agree- 
ment with Anantanarayanan, J and hold that the excess payments made by the 
respondent to the appellant at the tme of the carriage of his goods were made under 
a mistake of law or under coercion and the payment not bemg the foundation of 
the contract of carriage can be recovered back by the respondent. The appeal 
fails and ıs dismissed with costs. 


V.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. JUSTICE JAGADISAN AND MR. JUSTICE SRINIVASAN. 


P. V Mohamed Ghouse, Proprietor, Wahit Motor 
Service, Madurai .. Applicant.* 


y. 


The Commissioner of Income-tax, Madras . Respondent. 


Income-tax Act, (XI of 1922), sections 10 (2) (a2), 12 (1), 12 (2) and 24 (1)—Allowance of expen" 
diture—Borrowing invested, not in assessee’s own business, butin shares of limited company in the same line of 
trade—lInterest on borrowing, whether deductible 


The assessee, a bus operator, borrowed Rs 2,15,154 utihzing the amount partly in his transport 
business and parly in acquirmg shares m a limited company, also engaged m transport business 
Dunng the account year ended goth June, 1956, the assessce’s only mcome was from property and 
from his own transport business There was no other assesable income from any other source, there 
bemg no dividend from the shares The interest paid by the assessee during the year on the amount 
borrowed was Rs 21,048, but the Income-tax Officer disallowed Rs 7,500 as not relating to the assessee’s 
busmess The Tribunal, ın appeal, upheld the disallowance, for the same reason, as well as on the 
further ground that in the absence of any dividend from the shares, payment of interest cannot be re- 
garded as expenditure incurred for earning any income On a case stated, at the instance of the assessee 
by the Tribunal, ii 


Held, that the purchase of shares by the assessce was rather in the nature of an investment than a 
trading activity and that the clam based on section 10 (2) (12) of the Act to deduct Rs 7,500 from 


business income cannot be sustamed e 


That the company was domg transport business just like the assessee 1s not enough’ to establish 
that the purchase of shares 1s within the scope, range or framework of the assessee's business The 
real question 1s whether the purchase of shares was a necessary, or even incidental, step in any stage 
of the busmess, towards its furtherance or development 


On the alternative ground of deduction put forward by the assessee under section 12 (2) of the 
Act, held that 1t 1s not necessary that there should be income assessable to tax under the miscellaneous 
head, section 12 (1), before upholding the claim for expenses under section 12 (2) If there is no 
such income, the expenses would amount to a loss which will be available to the assessee to be ad- 
justed against the other heads of income under section 24 (1) 1n the same year 
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Case referred to the High Court by the Income-tax Appellate Tribunal, under 


section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) 1n R A No. 1370 
of 1959-60. 


S. Padmanabhan, for Applicant. 


S. Ranganathan, Special Counsel for Income-tax on behalf of the Respondent. 
The Judgment of the Court was delivered by 


Jagadisan, J —The question of law that 1s raised 1n this reference under the 
Indian Income-tax Act is fairly simple, though judicial opinion in the matter 1s con- 
flicting. 


The assessee, who 1s an individual, is carrying on business as a bus operator. 
He acquired shares, of the value of Rs 65,000, of a Limited Company called Southern 
Transport Ltd., Kilakarai, during the year ended 30th June, 1956 He also lent 
money during that year to the same Company to the tune of about Rs. 35,552. 
He borrowed in the course of that year, from various persons,i:n all, a sum of 
Rs. 2,15,154. It 1s not ın dispute that a portion of this borrowing was utilised for 
the purchase of the shares of the Southern Transport Ltd. For the assessment year 
1957-58, relevant to the previous year ended on 30th June, 1956, he claimed deduction, 
in the computation of hus business income, of a sum of Rs 21,048, representing 1n- 
terest paid by him on the total borrowing of Rs. 2,15,154. The Income-tax Officer, 
who dealt with his assessment, estimated the interest relating to the borrowed amount 
utilised for the purchase of shares at Rs. 7,500 and disallowed ıt on the ground that 
the amount borrowed for purchase of shares was not for the purpose of the transport 
business. The assessee had only two heads of income under section 6 of the Act, 
business and property. He had no income to be assessed under the miscellaneous 
head covered by section 12 of the Act. The assessee preferred an appeal to the 
Appellate Assistant Commussionez objecting to the disallowance of the interest pay- 
ment of Rs 7,500 though he did not challenge the quantum of the estimate made 
by the Income-tax Officer. The Appellate Assistant Commissioner upheld the con- 
tention of the assessee mainly on the ground that similar question which arose for 
consideration in the assessment of another year was decided in his favour by the 
Income-tax Appellate Tribunal. The reason given by the Appellate Assistant Com- 
missioner was as follows : 

“ It is arguable whether the investment ın shares of the Southern Transport can be construed 
as a part of the appellant’s transport business However, as the Tribunal has already been pleased 


to hold that ıt ıs part of the appellant's business, the decision 1s followed here and the disallowance 
of Rs. 7,500 1s deleted." 


The Department went up on appeal to the Appellate Tribunal and urged that 
purchase of shares by the assessee was not part of his business venture and that the 
disallowance of the interest amount of Rs 7,500 by the Income-tax Officer was 
correct. The Tribunal took the view that the shares 1n the Southern Transport Ltd , 
did not constitute an asset of the Transport business of the assessee, that the amount 
expended for the purchase of the shares was not capital borrowed by the assessee for 
the business and that therefore no deduction under section 10 (2) (111) of the Act was 
permissible. A further point was raised before the Tribunal by the Assessee that the 
interest paid on the amount expended for the acquisition of the shares can be deducted 
under section 12 (2) of the Act. But the Tribunal negatived relief even under section 
12 (2) on the ground that there has been no computation of income at all under that 
section. The appeal preferred by the Department was allowed and the assessment 
made by the Income-tax Officer was restored. On an application preferred by the 
assessee under section 66 (1) of the Act, the Tribunal has referred the following ques- 
tion to this Court : 


"Whether the interest payment of Rs 7,500 attributable to the holding of shares 1n the Southern 
Hirt Ltd , 1$ à proper deduction in the assessment under any of the provisions of the Income- 
tax Act ?’ 


The main contention of the assessee is that the sum of Rs. 7.500 represents in- 
terest on borrowed capital falling under section 10 (2) (r) of the Act and 1s properly 
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deductible in the computation of his business income First, we have to determine 
the question whether the purchase of shares by the assessee in the Southern Trans- 
port Ltd , was part of his business activity as a transport operator. He was, of course, 
not a dealer in shares, he was not buying and selling shares. If it was 
within the scope of his transport business to acquire or purchase shares of limited 
companies, the purchase of shares of Southern Transport Ltd., would be part of that 
trading activity and ıt would be immaterial whether or not he was doing business 
in shares apart from the transport business. A transport operator cannot be said 
to act within the range of his business as such, if he were to acquire or purchase shares 
in a film producing company or a textile manufacturing company The very fact 
that the two things, the transport business and the purchase of shares, are rerhote 
from each other and are not interdependent dissociates the purchase of shares from 
the business. But, 1t 1s argued by the Jearned counsel for the assessee that the 
Southern Transport Ltd., is a company doing transport business just like the assesgee 
and that the similarity of the business ıs sufficient to establish that the purchase 
of the shares 1s within the framework of the assessee’s business. The argument is 
that the assessee’s business 1s only extended by the purchase of shares and that the 
carrying on of the business need not necessarily be confined to the actual running of 
the buses, but may encompass holding of shares 1n any business of a similar kind. 
We are unable to appreciate the soundness of this contention. The real question 
is whether the purchase of shares was a necessary or even an incidental step to be 
taken in any stage of the business towards its furtherance or development. In 
our opinion, it is not. On the materials available, ıt seems to us that the purchase 
of shares was rather 1n the nature of an investment than a trading activity. The 
claim of the assessee, based on section 10 (2) Gu) of the Act, to deduct the sum of 
Rs. 7,500 from the business 1ncome cannot, therefore, be sustained. 


We have now to consider the alternative ground of deduction put forward by 
the assessee under section 12 (2) of the Act. Section 12 of the Act 1s a residuary pro- 
vision, under which income, profits and gains not covered by sections 7, 8, 9 and 10 
can be brought to tax. Section 12 (1-A) specifically provides that income from other 
sources shall include ‘dividends.’ If the assessee had derived any dividend income 
from the shares of Southern Transport Ltd., that 1ncome would have been taxed 
only under section 12 Allowances which can be made in computing the income 
under section 12 are provided for under section 12 (2), which reads : 


* Such mcome, profits and gains shall be computed after making allowance for any expenditure 
(not being 1n the nature of capital expenditure) incurred solely for the purpose of making or earning 
such income, profits or gains and further in the case of any 1ncome by way of dividend, for any 
reasonable sum paid by way of commission or remuneration to a banker or any other person rea- 
lising such dividend on behalf of the assessee. . — . ...." 


Certain expenses are excluded from the allowances and they are the subject-matter 
of the Proviso. Personal expenses of the assessee, 1nterest chargeable under the Act 
which 1s payable without the taxable territories, and payment which 1s chargeable 
under the head * Salaries ’, 1f 1t 1s payable without the taxable terrtories, are specifically 
excluded. One of the essential conditions justifying the claim for allowances under 
section 12 (2) 1s that the expenditure should not be 1n the nature of a capital expen- 
diture and should have been incurred “ solely for the purpose of making or earning 
such income, profits or gains.” The language of this section can be compared to 
that of section 10 (2) (xv). That section reads: s i 


* Any expenditure (not bemg an allowance of the nature described in any of the clauses (i) 
to (xiv) inclusive, and not being in the natre of capital expenditure or personal expenses of the 
assessee) laid out or expended wholly and exclusively for the purpose of such business, profession 
or vocation." 


We must observe that there is great similarity between these two provisions, section 
12 (2) and séction 10 (2) (xv), though there are shades of differences as well. Now, 
“the question 1s whether the payment of Rs. 7,500 by way of interest by the assessee 
for securing the capital invested in the shares of Southern Transport Ltd.; can be 
said to be an expenditure incurred solely for the purpose of making or earning in- 
come. It cannot be doubted thatif the assessee had earned income by way of 
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«dividend from these shares, the interest payment of Rs. 7,500 would be a proper charge 


on that income. So much ıs conceded by Mr. Ranganathan, learned counsel for the 
Department. But then, 1t is pointed out that the assessee did not earn any dividend 
income from these shares 1n the relevant year, and, in fact, he had no income to be 
assessed under the miscellaneous head of section 12. The submission on behalf of 
the Revenue is that the absence of any income by way of dividend or other 
miscellaneous income under section 12 operates as a bar against the assessee to clam 
the interest payment as a revenue charge. 


It 1s now a well-accepted rule of Income-tax law that what the statute allows as 
a proper allowance or expenditure, and which can be brought on the debit side of the 
assessee's profit and loss account to offset his credit receipts and to compute the 
income, profits or gains chargeable, cannot be defeated by the mere accident of the 
assessee not being ın a position to show that the receipts exceed the expenses or 
the gredit side is larger 1n amount than the debit side. The rule was stated thus by 
Lord Thankerton ın -Hughes v Bank of New Zealand! : 


* Expenditure in the course of trade, which 1s unremunerative, 1s nonetheless a proper deduction 
if wholly and exclusively made for the purposes of the trade It does not require the presence of a 
receipt on the credit side to justify the deduction of am expense." | 

The Bombay High Court had occasion to consider the precise question, which 
we are now considering, in the decision reported in. Ormerods (India) Private Ltd. v. 
Commissioner of Income-tax, Bombay City?. Theassessee-Companyinthatcase pur- 
‘chased shares to the tune of Rs, 524 lakhs incurring liability by way of borrowing 
from third parties to the extent of Rs. 494 lakhs. This was during the accounting 
year ending with 30th November,1948. During the accounting years relevant to the 
assessment years 1949-50 and 1950-51, the assessee paid the sums of Rs 1,69,085 
and Rs. 2,04,333 as interest on borrowed capital for the pürchase of the shares. 
There was no income at all from these shares in those years. The assessee claimed 
to set-off these payments of interest against its other income in those years On a 
Reference under section 66 of the Act, the High Court held that the interest payment 
‘should be set-off against the assessee’s other income under section 24 (1) of the Act. 
Jn taking that view, the learned Judges differed from the decision of the Patna High 
‘Courtin Maharajadhira] Sir Kameshwar Singh y. Commissioner of Income-tax, Bihar 
and Orissa*. f ' qm 

The Allahabad High ,Court followed the Bombay view in Chhal Behari 
Lal v. Commissioner of Income-tax, U. P. and V. P.* The facts in that case were as 
follows : "The assessees, who were partners 1n a firm, borrowed Rs. 2,50,000 each 
from the firm and purchased shares in a company. During the relevant accounting 
year, they did not receive any dividends but each had to pay the sum -of Rs. 6,688 as 
unterest on the money borrowed The assessee claimed that the amount so paid by 
each of them was expenditure deductible under section 12 (2) of the Act and should 
be set-off, under section 24 (1), against their income under other heads. The High 
‘Court held that the assessees were so entitled. There is no discussion of the 
‘question involved for decision in that case, as the learned Judges found themselves 
completely in agreement with the view of the Bombay High Coutt 1n Ormerods 
(India) Private Ltd. v. Commissioner of Income-tax, Bombay City?. 


In the decisions cited above, reference has been made to the decision of the 
‘Supreme Court in Eastern Investments Ltd v. Commissioner of Income-tax, West 
Bengal®. We shall now refer to that decision. The assessee was an investment com- 
‘pany. The majority ofits shares was held by C and the rest was held by the 
nominees of C. C died and S wasappointed administrator of his estate in India. 
4$ held his shares namely, 50,000 ordinary shares in that capacity. Money was 
needed by the executors of C in Great Britain and S$ entered into an agreement 
with the assessee under which the assessee agreed to reduce its share capital by 50 
Jakhs by taking over from S the 50,000 shares, and S on his part agreed to forego cash 
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payment and to receive instead debentures of the face value of Rs. 50,00,000 carrying. 
interest at 5 per cent. per annum. The sanction of the High Court was obtained in 
due course and the agreement was fulfilled. The Income-tax authorities, the Appel- 
late Tribunal and the Calcutta High Court took the view that 1n computing the ın- 
come of the assessee, the interest paid on these debentures should not be deducted 
under section 12 (2) of the Act on the ground that it was not expenditure incurred 
for the purpose of earning the income, profits or gains of the assessee, and that even 
if 1t were so , 1t was not expenditure incurred solely for that purpose. The Supreme 
' Court held that the only question that should be considered was whether the transac- 
tion was voluntarily entered into 1n order to facilitate the carrying on of the business. 
of the assessee and was made on the ground of commercial expediency. "The 
Supreme Court held that the transaction was of such a nature that it fell wthin the: 
purview of section 12 (2) and that the interest paid was a permissible deduction. At 
page 4, Bose, J., referred to four principles as being relevant 1n construing the quesgom 
in 1ssue, and one of the principles 1s thus laid down : 

“ Yt ıs not necessary to show that the expenditure was a profitable one or that in fact any profit 
was earned." ; 

It 1s obvious that the Supreme Court accepted as a sound rule of law that atv 
expenditure need not result ın any income as a condition or test of 1ts deductibility: 
under the Act. 


The contrary view expressed by the Patna High Court in Maharajadhiraj Sir 
Kameshwar Singh v Commissioner of Income-tax, Bihar and Orissa,! may now be 
examined. The assessee had acquired certain shares in a company, which he treated 
as an investment. He made a contribution to the trustee for debenture-holders 
in the company for the expenses of litigation against the U. P. Government, who 
revoked their undertaking to purchase the company, as a going concern and pressed. 
for its winding-up. The assessee claimed that the contribution was for the purpose 
of safeguarding his interest in the shares of the company. The Department and 
the Tribunal did not allow the expenditure on the ground that the Company had 
ceased to pay dividends. The assessee also ‘claimed deduction under section 12 (2y 
of interest paid on overdrafts obtained for payment of income-tax (both Central? 
and Agricultural), payment of land revenue and’ cess, and payment of call moneys 
on shares in companies which were found to be new and which had not declared 
dividends. The' Patna High'Court held that no deduction was permissible in respect 
of contribution to ligitation expenses and of interest on overdrafts for payment of 
call moneys on shares in companies which were new and which had not declared 
dividends mainly on the ground that the expenses were not incurred for making or 
earning the micome ‘There are no doubt’ observations in the-judgment indicating. 
that the absence''of income 1s presumptive proof of the character of the expenses 
as not bemg incurred for the sole purpose of making or earnmg income. With: 
respect we disagree. | 2 


* We have been referred to the decision of the Calcutta High Court in Reference: 
No. 52 of 1955 which 1s, however, not yet reported in any of the Law Reports?. 
If we can act upon the typed copy of the judgment placed before us, we must observe 
that we are not able to agree with that decision. The Calcutta High Court has 
followed the Patna view and has differed from the view expressed by the Bombay 
High Court and the Allahabad High Court in the decisions already cited. 

Insistence on the residue of taxable income to uphold the claim for expenses, 
derives no support from the language of section 12 (2). “For the purpose of” 
means * with a view to” or *1ntending to”. If the purpose fails and there is no 
income it is a common misfortune to the Revenue and the assessee, but that 1s no 
answer to the claim for expenses mcurred hopefully to earn income 

In T.C. No 127 of 1958? to which one of us was a party, the Bombay and the 
Allahabad views have been followed. In that case, the assessee had income from 





1. A.LR. 1957 Pat. 400 IL.R. 36 Pat. Calcutta, (1963) 47 I T.R. 1. 
902 : 32. I T.R. 377 3. Since reported as K, Appa Rao v. CIT, 
2. Since reported as Messrs, Madanlal Madras, (1962) 2 MLJ 280: LLR. (1962) 
Sohanlal v. Commissioner of Income-tax, Mad, 1039. 
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* other sources ” and it was held that the interest on borrowed capital can be adjusted 
towards that income. In our opinion, it 1s not necessary that there should be income 
assessable to tax under the miscellaneous head, section 12 (1), before upholding 
the claim for expenses under section 12 (2) If there 1s no such income the expenses 
would amount to a loss which will be available to the assessee to be adjusted against 
the other heads of income under section 24 (1) 1n the same year. In fact, this was. 
E view of the Bombay High Court, and, as already stated, this Court has followed 
that view. 


L 
The Reference ıs answered in favour of the assessee, who will be entitled to 
his costs from the Department. Counsel’s fees Rs. 250. 


Reference answered in favour of the assessee- 
V.S. 


° IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JAGADISAN AND MR. JUSTICE SRINIVASAN. 


K. Sambasivam .. Apphcani* 
y. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax (XI of 1922), sections 23 (4), 27 and-24 (3) Second Proviso—Applicability and scope—Best 
of judgment assessment set aside. at instance of assessee and subsequent reassessment—Four years period of lime 
tation—Applicability. 


The assessee who had a business in Ceylon started in April, 1950, a new business in India and. 
in the assessment year 1951-52, account year ending 3Ist March, 1951, a sum of Rs. 29,430 made 
up of three 1tems was shown by him as capital. His case as to the sources of these 1tems was dis- 
believed by the Income-tax Officer who treated the amount as income from 1ndisclosed sources and 
made a ** best judgment” assessment on 29th March, 1956, on the ground of the assessee’s default 
in complying with the notice under section 22 (4) The assessee filed an appeal against this order 
and also applied to have the ex parte assessment cancelled on the ground that he had not received 
the notice under section 22 (4) and that he had complied with all the requirements of the notice 
under section 23 (2) The Income-tax Officer accepted the contention and cancelled the assess- 
ment and passed a fresh order of assessment on 24th August, 1956, again holding that the amount. 
of Rs. 29,430 and odd was income from hidden sources and not capital. The appeal preferred by 
the assessee to the Appellate Assistant Commussioner was dismissed on 26th September, 1956,'on. 
the ground that ıt had become superfluous as the assessment order appealed .agamst had been 
cancelled. A further appeal against this dismissal to the Appellate Tribunal was also unsuccessful. 
The appeals by the assessee to the Appellate Assistant Commissioner and to the Appellate Tribunal 
against the order of re-assessment, dated 24th August, 1956, were also unsuccessful, as he failed to 
establish his case that the amount jn question was not income from hidden sources but capital. The 
assessee then moved the Tribunal to state'a case on the legality of the re-assessment, dated 24th August, 
1956, which was made beyond the four years period provided under section 34 (3) of the Act 


Held - The time-bar of four years does not apply to an assessment under section 27 of the Indian 
Income-tax Act, 1922 : i : : 

It 1s not necessary that the re-assessmént was one properly made under section 27 Any order of 
re-assessment which marks the termination of proceedings under section 27 can quite legitimately 
be called a re-assessment under section 27 After a re-assessment becomes a fart accompli ıt would be 
dangerous to embark upon an investigation of the validity of an order under section 27 at the instance 
of an assessee seeking to rely upon a bar of limitation under section 34 (3) If the assessee invokes 
the aid of section 27 and invites the Income-tax Officer to pass an order under that section and that 
Officer purports to act under the section, the requirements of the Second Proviso to section 34 (3) 
of the Act are fully satisfied and the four years period of limitation specified m section 34 (3) cannot be 
applied. ; 

*Where the assessee himself moves the Income-tax Officer for cancellation of the original assess 
ment under section 27 and succeeds 1n his attempt, he cannot subsequently be permitted to turn round 
and say that the Income-tax Officer had no jurisdiction to act under section 27 He cannot be per- 
mitted to approbate and reprobate or to blow hot and cold, and cannot take advantage of the cancella- 
tion of the original order of assessment under section 27 and at the same time plead that the order 
of re-assessment, which 1s certainly a consequence of the order under section 27 1s bad, because 
ofthe bar of limitation under section 34 (3) of the Act. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 

section 66 (1) of the Indian Income-tax Act, 1922 (Act 11 of 1922) in R A. No. 647 


of 1958-59. 


€— BÀ X M EE RR 
*T CO. No. 1139 of 1959. 16th, March, 1962. 
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S. Swaminathan and Ramgopal, for Applicant. 
S. Ranganathan, Special Counsel for Income-tax on behalf of the Respondent. 
The Jugdment of the Court was delivered by 


Jagadisan, J.—Yhis is a Reference Application under the Indian Income-tax Act 
and the question referred to this Court 1s 


*Whether on the facts and in the circumstances of the case, the assessment made on 24th 
August, 1956, 1n respect of assessment year 1951-52 1s legal?" 


The assessee had a business in Ceylon and he started a new business at Tiruchira- 
palli ın bullion sometime in April, 1950. The Income-tax Officer, Tiruchirap&lb, 
assessed him to tax for the assessment year 1951-52 relevant to the accounting year 
ended 31st March, 1951. In the books of account of the assessee the sum of 
Rs. 29,430-8-10 made up of three sums of Rs. 10,000, Rs. 8,000 and Rs 11,430-8-10 
was shown as capital. The assessee stated that the sum of Rs. 10,000 was advanced 
to him by his father-in-law. This was his first version. He later on submitted that 
he got the amount from his uncle Thambi Pular Saravanamuthu The sum of 
Rs 8,000 was stated to be given to hum by his father who collected outstandings 
due to him from third parties ın the Federated Malaya States A sum of Rs. 
11,430-8-10' was 'alléged to have been advanced by the assessee's father during his 
lifetime but collected by the assessee and brought to India. The Income-tax Officer 
owever chose to treat these sums of money as income earned by the assessee from 
undisclosed sources The order of assessment 1s, dated 29th March, 1956. The 
Officer acted under section 23 (4) of the Act in making the'assessment. That 1s a 
provision which enables the Officer to make a “ best judgment " assessment conse- 
quent on default by the assessee 1n complying with the statutory notices issued to 
fum under section 22 (4) or 23 (2). The assessee filed an appeal against this order 
and also filed an application under section 27 of the Act to have the assessment can- 
celled. The ground on which the assessee invoked the aid of section 27 was that he 
had not received any notice from the Officer under section 22(4) On 24th August, 
1956, the Officer passed an order cancelling his previous assessment and on the 
same day reassessed the assessee again holding that this sum of Rs. 29,430-8-10 
was income from hidden sources and not capital as represented by the assessee. 


T In the first assessment order, dated 29th March, 1956, the Officer observed as 
ollows :— 


* Notice under section 23 (2) has duly been served. The accounts produced were examined 
and the assessee's representative Mr. M. R. Venkataraman, Chartered Accountant, heard. The 
assessee has not produced, so far, 1n spite of several opportunities given to him, information and 
evidence to decide the following 1ssues which are necessary,to fix his income and tax liability." 


In the order of cancellation under section 27, the Officer, however, made the following 
Observation : 


“The assessee put 1n a petition under section 27 on 10th Apri, 1956, pointing out that a notice 
under section 22 (4) was not issued to the assessee and therefore he could not be said to have com- 
mitted any default 1n-not producing the specific evidence called for by the Income-tax Officer. It is 
also pointed out that the assessee has by his appearance through his representative and by the 
production of the accounts relating to the business before the Income-tax Officer complied with all 
the terms of the notice under section 23 (2) In the result the assessee requests that the assessment 
under section 23 (4) may be reopened under section 27 and a fresh assessment made On gomg 
through the records I find that the contention of the assessee 1s correct. The assessment under 
section 23 (4) 1s therefore against the provisions of the Act and has therefore to be cancelled I 
therefore admut the petition under section 27 The assessment will be re-done after giving the assessee 
a dire opportunity of presenting all the evidence called for 1n connection with the original assess- 
ment." 


We have already referred to the fact that the assessee preferred an appeal to 
the Appellate Assistant Commissioner against the assessment order under section 
23 (4). That appeal was dismissed on 26th September, 1956, ın these terms: 


“The Income-tax Officer has reported vide his letter 276— S /51-52, dated 15th September, 
1956, that the assessment has been cancelled. Therefore, thisfappeal becomes superfluous and 1s 
therefore dismissed." 
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The assessee preferred a further appeal against this order to the Income-tax Appellate 
Tribunal, Madras, but was unsuccessful. The Tnbunal stated in its order dis- 
missing the appeal as follows : 

“ Here the assessment under section 23 (4) had been set aside and the assessee had not been 
damnified at all. We see no reason why there should be an appeal in the circumstances We 
agree with the Appellate Assistant Commissioner that the appeal becomes 1nfructuous as 1t 1s mis- 
conceived and dismiss 1t." 


Against the order of re-assessment, dated 24th August, 1956, passed by the Income- 
tax Officer the assessee preferred appeals to the Appellate Assistant Commissioner 
and,to the Income-tax Appellate Tribunal raising various contentions which need 
not be set out. He failed to establish that the alleged capital of Rs. 29,430-8-10 
was not income from an undisclosed source taxable under section 12 of the Act. 
Hence on an application by the assessee the above question has been referred to us. 


* It 1s the validity of the assessment order, dated 24th August, 1956, passed by the 
Income-tax Officer which 1s the target of attack 1n this Reference. Learned counsel 
for the assessee submits that the assessment is without jurisdiction as it has beem 
made beyond the four year period of lumitaten prescribed under section 34, sub- 
section (3) of the Act. That provision is 


“ No order of assessment or re-assessment other than an order of assessment under section 23 
to which clause (c) of sub-section (1) of section 28 applies, or an order of assessment or re-assessment 
in cases falling within clause (a) of sub-section (1) or sub-section (1-A) of this section shall be made 
Fler the ay of four years from the end of the year ın which the income, profits or gains were 

t assessed." 


It is clear that in view of this provision the order of assessment cannot be made 
after 31st March, 1956, the assessment year being.1951-52, and that therefore the 
order made on 24th August, 1956, is illegal. But the Department relies on the Second 
Proviso to section 34 sub-section (3) and that reads : 

“ Provided further that nothing contained in this section limiting the time within which any 
action may be taken or any order, assessment or re-assessment may be made shall apply to a re- 
assessment made under section 27 or to an assessment or re-assessment made on the assessee or any 
person 1n consequence of or to give effect to any finding or direction contained 1n. an order under 
section 31, section 33, section 33-A, section 33-B, section 66 or section 66-A.” 


A re-assessment order under section 27 or as a result of proceedings under section 
27 1s therefore not hit by the four year period prescribed under section 34 (3) If 
in this case the proviso applied the alleged bar of limitation disappears. But Mr. 
Swaminathan learned counsel for the assessee contends that the proviso cannot be 
invoked by the Department as the facts and circumstances of the case did not warrant 
a re-assessment under section 27. We have therefore now to consider the scope 
of that section. It is necessary first to refer to the provisions of the Act governing 
the 'proceedings of the Income-tax Officer. The Officer can issue notice to any 
person under section 22 (2) calling upon him to furnish within such period not being: 
less than 30 days as may be specified 1n the notice a return in the prescribed form 
setting forth his total income and total world 1ncome during the previous year. After 
a return 1s made by that person the Income-tax_Officer may issue a further notice 
under section 22, sub-section (4) requiring him to produce or cause to be produced. 
„such accounts or documents as the Income-tax Officer may require'on a date specified 
in the notice The only limitation imposed by this second sub-section to section 22 
(4) upon’ the Income-tax Officer is that he shall not require the production of any 
accounts relating to a period more than three years prior to the previous year. Sec- 
tion 23 1s the assessment section. The Income-tax Officer may be satisfied with. 
the return made by the assessee and he can complete the assessment accepting the 
return If he is not so satisfied he shall under section 23, sub-section (2) serve 
on the assessee a notice requiring him on a date to be therein specified either to 
attend his office or to produce or to cause to be produced any evidence ‘on which 
he may rely in support of the return. On the date specified in the notice after hearing. 
the assessee and scrutinising the evidence that may be produced by him the Income- 
tax Officer can assess the total income of the assessee and determine the sum payable 
by him as tax. Now section 23 (4) ıs material and is 1n these terms : 


v 
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* If any person fails to make the return required by any notice given under sub-section (2) 
of section 22 and has not made, return or a revised return under sub-section (3) of the same section 
or fails to comply with all the terms of a notice 15$ued under sub-section (4) of the same section or 
having made a return fails to comply with all the terms of a notice issued und&f sub-section (2) of 
this section, the Income-tax Officer shall make the assessment to the best of his judgment and deter- 
mine the sum payable by the assessee on the basis of such assessment and 1n the case of a firm may 
refuse to register 1t or may cancel its registration if 1t 1s already registered ” 

The scheme of the Act 1s that the assessee is to make a return afid 1f he makes a 
return he may be called upon to adduce evidence in support of the income disclosed 
in his return. In case the assessee fails to make a return or fails to produce the 
evidence required, to be produced, account books and documents, the Officer can 
make the assessment as best as he can. It 1s however obvious the assessee must 
be afforded an opportunity to show what his true taxable income 1s before any order 
of assessment can be made against him. Where an assessee suffers an adverse 
order of assessment consequent on his own default or on his not being served with 
the notice under section 22 (4) or section 23 (2), it is open to him to have the assessment 
order cancelled invoking the aid of section 27 and that 1s 


F ¢ 


. Where an assessee within one month,from the service of a notice of demand issued as herem- 
after provided, satisfies the Income-tax Officer that he was prevented by sufficient cause from making 
the return required by section 22, or that he did not receive the notice issued under sub-section (4) 
of section 22, or sub-section (2) of section 23, or that he had not a reasonable opportunity to comply 
or was prevented by sufficient cause from complying, with the terms of the last mentioned notices 

‘the Income-tax Officer shall cancel the assessment, and proceed to make a fresh assessment in 
accordance with the provisiohs of section 23.” 


The necessary ingredients of the section which must be present before it can be 
called into play are as follows : (1) The assessee should prefer an application for 
‘cancellation of the assessment within one month from the-service of notices of 
‘demand. (2) The assessee must satisfy the Income-tax Officer that though he received 
the notice under section 22 (2) calling upon him to make_a return he was prevented 
by sufficient cause from making the return or (3) The assessee must establish that 
he did not receive the notice issued under-section 22;'sub-section (4) or section 23, 
“sub-section (2) or (4)." The assessee must show that though he received the notices 
(section 22 (4) or section 23 (2)) he was prevented by sufficient cause from complying 
with the said notices. This provision is fairly plain and clear in its terms. The 
assessee 1f he had been duly intimated of the proceedings before the Officer or had 
received the statutory notices under section 22 (2) and (4), or section 23 (2) can 
plead and satisfy the Income-tax Officer that there was sufficient cause for his 
having committed default in not complying with those notices, 


Now, Mr. Swaminathan contends that section 27 is hardly applicable to a case 
like the present’ where the Officer admittedly failed to issue the statutory notice 
under section 22 (4). Reliance is placed upon the order of the Income-tax Officer 
under section 27 extracted above. We must say that nothing is clear from the said 
order except the fact that the original assessment was cancelled. The Income-tax 
Officer states in that order that the assessee was represented during the prior proceed- 
ings and that he also produced his books of account. It 1s true that the Officer failed 
to issue the requisite notice under section 22 (4). The basis of the first assessment 
was not that the assessee failed to comply with a notice under section 22 (4), but that 
the assessee did not comply with the terms of the notice uüder section 23 (2). This 
is clear from the following observation of the Income-tax Officer in his order 
reopening the first assessment : e 

* In the course of the assessment, the assessee was called upon to produce certain specific 
evidence in respect of the degree of his responsibility and the source of capital invested by him in 
the Trichy business as well as in a business carried on by the assessee 1n Ceylon. Evidence to the 
satisfaction of the Income-tax Officer was not produced by the assessee. Consequently, the assessee 
was held to have not complied with the terms of the notice under section 23 (2) and the assessment 
was completed under section 23 (4)." 

The Income-tax Officer had jurisdiction to resort.to section 23 (4) if, in his view, 
the assessee failed to comply with the terms of the notice issued to him under sub- 
section (2) of section 23. If the assessee satisfied the Income-tax Officer that he 
had not a reasonable opportunity to comply with the terms of the notice under 
sub-section (2) of section 23, the Officer had undoubtedly jurisdiction to cancel the 
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assessment under section 27. The fact that no notice under sub-section (4) 
of section 22 wasissued by the Officer is a circumstance which was discovered 
in the course of the proceedings under section 27. The true basis, however, on 
which the first aseessment was cancelled by the Officer, was that the assessee "had 
no reasonable opportunity to comply with the terms of section 23 (2) notice. We 
are unable to say that the Income-tax Officer acted without jurisdiction in invoking 
the machinery of section 27 of the Act on the facts and circumstances of this case. 


It was the assessee who moved the Income-tax Officer for cancellation of the 
original assessment under section 27. He succeeded ın his attempt before the Officer 
and«t 1s now too late for him to turn round and say that the Officer had no jurisdic- 
tion to act under that provision. The assessee cannot be permitted to approbate 
and reprobate or to blow hot and cold.' He cannot take advantage of the cancella- 
tion of the original order of assessment under section 27 and at the same time say 
thft the order of re-assessment which 1s certainly a consequence of the order under 
section 27 1s bad, because of the bar of Imitation. 


Quite apart from the above considerations, it seems to us that the assessee cannot 
avoid the applicability of the Second Proviso to section 34 (3) as the terms of that 
proviso, plain as they are, are fully applicable to the present case. The time-bar 
of four years does not apply to a “a re-assessment made under section 27." This 
does not mean that the re-assessment was one properly made under section 27. Any 
order of re-assessment which marks the termination of proceedings under section 27 
can quite legitimately be called a re-assessment under section 27. If the assessee 
invokes the aid of section 27 and invites the Officer to pass an order under that 
provision and the Officer purports to act under that provision, the requirements of 
the Second Proviso are fully satisfied. After a re-assessment becomes a fait accompli 
it would be dangerous to embark upon an investigation of the validity of an order 
under section 27 at the instance of-an assessee seeking to rely upon a bar of limitation 
under section 34 (3). 


"We may also point out that the assessee's problem in this case is not So simple 
as he would like to have 1t. Even 1f the order, dated 24th August, 1956, can be des- 
troyed by using dialectical skill, that would only result in reviving the POTE ‘order 
of assessment, dated 29th March, 1956. | 


There are absolutely no grounds vitiating the impugned order of "m Income- 
tax Officer, which i$ perfectly ın conformity with law. Learned counsel for the 
assessee did not advance any argument on the question whether the addition. of 
income made by the assessing authorities and confirmed by the Appellate Tribunal, 
is 1n anyway not supported by thé'materials on record. The question 1s answered 
in the affirmative and against the assessee who will pay the costs to the Department. 
Counsel’s fee Rs. 250. ` i i 


1 
PRN | i Reference answered against the assessee. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRn. Justice RAMAKRISHNAN. 


E. R. Janarthanam and others e. Petitioners * 
Ue 
K. Sigamany .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (a) (1) and section 25— 
Legality or regularity of order—Members of Hindu joint family owning more than one house—Some members: 
requiring a house in the occupation of a tenanct for their own occupation —lIf can apply for possesston—Bona 


fides—Facts to be considered —Revision—Scope of 


A member of a Hindu jomt family will be entitled to apply for possession of a building ın the 
occupation of a tenant under section 10 (3) (a) (1) of the Madras Buildings (Lease and Rent Control) 
Act on the ground that he requires the house for his own occupation if he 1s not actually occupying 
a house of his own He will not he disentitled to the rehef merely because the jomt family owns 
another house and the members of the family are residing therein. The Act 1s concerned with actual 
and physical possession and not with notional or constructive possession So long as a member of 
the jomt family ıs not residing in the jomt family house his mght to seek the relief junder the Act 


cannot be deniedBto him. 
Seshasayana Rao v. Venkatesa Rao, (1953) 2 ML JJ. 647, followed 


The mere fact that a person has been hving in his father-in-law's house cannot disentitle him. 
to seek possession of his own house under the Act. In deciding the question of the bona fides of the 
parties it ıs not proper for a Court to import sts notions of the largeness of the family of the petitioner 
snd the smallness of the accommodation The size of the family of the petitioner in relation to the 
accommodation in the house, possession of which 1s sought for, will im many circumstances be an. 


irrelevant consideration. 


Where the appellate authority completely ignores the evidence on record and proceeds to dispose 
of the case as if there 1s no evidence, the Court must be deemed to have acted illegally and with. 


material irregularity. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of Small Causes at Madras, dated gth November, 1959 and. 
made in HRA. No 70 of 1959 (H R.C. No. 410 of 1958 on the file of the Rent 
Controller, Madras) : 


, P. V. Subramanyam, for Petitioners. E 
C. Loganatha Mudaliar, fox Respondent. 3 


The Court delivered the following . 

Jupement.—In HRC No. 410 of 1958, three persons, E. R Janarthanam,, 
E R. Soundararajan, who are brothers, and E. Rajarathnammal, who 1s their mother 
applied under section 7 of Act XXV of 1949 (The Madras Buildings (Lease and. 
Rent Control) Act, 1949, as amended by Act VIII of 1951 and Act. X XVI of 1955, 
for evicting the respondent, K. Sigamany, from the residential building, namely 
No. 96, Shanmugharoyan Street, Madras, which the respondent had been occupying 
on a monthly rent of Rs 5-7-0 The Rent Controller allowed the Application and 
ordered eviction. The tenant appealed to the Second Judge of the Court of Small 
Causes at Madras, who 1s the appellate authority. The Appeal was allowed, and. 
the petition for eviction was dismissed. This Revision 1s filed against the above 
order by the landlords, the petitioners 1n the first Court, under section 12-B of the 
aforesaid Act, seeking revision of the order made by the appellate authority. 


Now, the main ground on which the first Court allowed the petition was that 
the landlords required the premises bona fide for their own occupation, within the 
meaning of section 7 (3) (a) (1) of the Act. It was found by the first Court that the 
three petitioners were jointly entitled to the suit house as well as another house bear- 
ing No. 14, Pedariar Koil Street , Madras. However, the mother, the third peti- 
toner, and her other sons and daughters were residing 1n a portion of No 14, Pedariar 
Koil Street, and the other portion being 1n occupation of tenants. The petitioners 
who have married sisters were till then living with their father-in-law. But they 
found 1t difficult to continue to live there, and therefore they required the suit building 


E ———————————————————————— 
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for their occupation The official duties of the first and the second petitioners also- 
made ıt necessary for them to move to a riearer place than their father-1n-law’s place 


at Tondiarpet. 


The appellate Court observed that the mother, admittedly, owned another 
house, where she was residing with her family except the first and the second respon- 
dents (petitioners) and had set up her two sons, the first two petitioners mala fide 
to obtain eviction. Secondly, the appellate Court observed that there was no 
evidence on record to show that the first and second petitioners were Joint owners of 
the suit house, and that 1t was the third respondent (petitioner 3), who let the pre- 
mises to the appellant, and she was collecting the rent, and therefore she was the 
landlady There was no proof that the first and second petitioners were joint owners, 
and joint landlords So the application filed by them was not sustainable. Thudly, 
the appellate Court found that since the suit premises was very small, 1t was difficult 
to believe that the family of the first and second petitioners composed of 11 souls, 
could accommodate themselves therein The appellate Court did not believe the 
contention of the two petitioners, that their official duties required them to reside 
nearer the centre of the Madras City Finally, the appellate Court came to: the 
conclusion that the first two petitioners were quite happy with their father-in-law, 
where they were staying. The appeal was therefore allowed. 


Learned counsel for the petitioners before me, contend that the lower appellate 
Court was in error 1n arriving at the finding that only the third petitioner was the 
landlord, that petitioners 1 and 2 were not landlords, and that therefore the applica-- 
tion filed jointly by the three of them was not maintanable. On this ground, the 
lower appellate Court seems to have held that the petition itselfwas not maintainable. 
For this purpose, the lower appellate Court observed that there was no evidence to. 
show that petitioners 1 and 2 were joint owners. But, the first Court has clearly 
referred to the evidence of first and second petitioners as P.Ws 1 and 2, that the suit 
house belonged jointly to them and their mother. It was plainly irregular for the 
Court to dispose of the case on the assumption that there was no evidence, when in. 
fact there was evidence. ‘To say there is no evidence will be a different thing from. 
saying that the evidence adduced 1s not sufficient. But, what the appellate Court. 
has done, m this case, 1s to ignore completely the evidence of P Ws 1 and 2, and to. 
proceed on the basis that there was no evidence, that the petitioners were joint land- 
lords. In doing so, the Court must be deemed to have acted illegally and with. 
materialirregularity. — - 


Now coming to the legal position, where the members of a coparcenary have 
more than oné house, in one of which some members are residing, and^when some 
other members apply for recovery of possession of another house, belonging to the 
family reference 1s made to Seshasayana Rao v  Venkatesa Kao!. In that decision ıt 
has been observed by Venkatarama Ayyar, J. : . 


** When a building belonging to a joint family ıs leased, the landlord ıs not an abstract juristic 
entity called * joint family’ , but the members who constitute that family When a coparcener 
applies for possession under section 7 (3) (a) (1), he will be entitled to an order, if he estabhshes that 
he requires the house for his own occupation, and he 1s not disentitled to that relief by 1eason of 
the fact that the family owns another house and members of the family are residing therein, if he is. 
himself not m occupation of ıt The Act 18 concerned with actual and physical posses- 
sion and ‘hot with notional and constructive possession , and 1t will be foreign to the scheme of the 
Act to hold that occupation by one member should be construed as occupation by another, when 
that other 1s not in fact 1n occupation.” 


The view laid down above 1s applicable to the circumstances of this case. 


Secondly, the lower appellate Court appears to have been of the opinion that 
petitioners 1 and 2 should be content with the occupation of their father-in-law’s 
house, where they were said to be quite comfortable, and that this would be a ground 
for depriving them of the benefit of section 7 (3) (a) (i) of the Act. Section 7 (3) (a) 
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(1) of the Act clearly. refers to the landlord not occupying a residential building of his 
own in the City, Town or Village concerned. By no stretch of interpretation of this 
provision, can the house of the father-in-law be construed as a residential building of 
the son-in-law. In approaching the case, therefore, from the above point of view, 
the lower appellate Court clearly misdirected itself, regarding the scope of ‘section 
7 (3) (a) (3), and failed to exercise its jurisdiction for the purpose of applying that 
section. 


I therefore, set aside the order of the lower appellate Court. While on this 
aspect of the case, 1t appears to me that the lower appellate Court was clearly wrong 
in importing, for the purpose of applving section 7 (3) (a) (1) of the Act, the largeness 
'of the petitioners’ family and the smallness of the premises, regarding which relief of 
eviction was sought. It 1s a matter of common knowledge that a large number of 
persons often have to adjust themselves in a limited accommodation, bearmg in 
mind the circumstances of overcrowding in large Cities like Madras. Moreover the 
strength of the family of the petitioners take'into account a number of children, who 
may be expected to spend some of their time 1n the house of the grandmother or 
«other relatives. So the size of the family of the petitioners in relation to the accom- 
modation of the house, will be an irrelevant consideration, in the circumstances of 
this case, for applying section 7 (3) (4) (1) of the Act. In view of the foregoing 
circumstances I allow the Revision Petition, set aside the order of the ‘lower appellate 
Court, and restore the order of the first Court. The petitioners will be entitled to 
their costs, ın this Revision Petition. 


Time to give possession, 3 months from the date of this order. 
R. M. | Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


PRESENT -—Mr. S RAMACHANDRA.«LYER, Chief Jushce, AND Mr. JUSTICE 
“KUNHAMED KUTTI. 


J. D. Nichani and another '',.  Petitioners* 
v. 


State of Madras represented by its Secretary, Department of 
Industries, Labour and Co-operation, .. Respondent. 


Madras Money-lenders Act (XXVI of 1957)—Consttutronal validity —lf opposed to Articles 14 and 19 (1) 
(g) of the Constitution of India, 1950, sections 2 (6) to (8), 4 (3), 10 and 14—4Jf unreasonable restrictions on 
money-lenders or money-lending business . 


Persons carrying on money-lending busmess as a profession come under a distinct class and there 
-is a real and substantial distinction between those persons and others who might also lend money occa- 
sionally but not as part of their business. Hence the classification of money-lenders as a distinct 
class for regulating their business 1s a reasonable one. The Madras Money-lenders Act, 1957, 1s a 
valid piece of legislation and neither the Act nor any of its provisions (and m particular sections 2 (6) 
.to (8), 4 (3), 10 and 14) can be said to be an unreasonable restriction upon the money-lender or the 
busmess of money-lending. | 
Petitions under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein and in the affidavits filed therewith the High Court will be 
-pleased to 1ssue a writ of mandamus directing the respondent to refrain from enforcing 
.any of the provisions of the Madras Money lenders Act, (XXVI af 1957) 
-against the petitioners in both the petitions ın carrying on their occupation of 
money-lending. 


P. V. Subramamam, for Petitioner in W. P. No. 925 of 1959. 

R. Gopalaswami Iyengar, W. S Venkataramanujulu and K. N. Balasubramaniam, for 
‘Petitioner in W. P. No. 1009 of 1959. 

The Advocate-General (V. K. Truvenkatachari), for the Additional Government 
Pleader on behalf of the Respondent. ` 
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The Order ofthe Court was made by 


Ramachandra Iyer, C.F —'The petitioners ın these two petitions are carrying on 
business as money-lenders in the City of Madras and Salem respectively and they 
have approached this Court by means of these two petitions under Article 226 of the 
Constitution for the issue of a writ of mandamus or other appropriate writ to direct the 
State of Madras to forbear from enforcing the provisions of the Madras Money- 
lenders Act (Madras Act XXVI of 1957) hereafter to be referred to as the Act. 
In the affidavits filed in support of the petitions the constitutional validity of the Act 
and ın particular of sections 2 (6) to (8), 4 (3), 10 and I4 of the Act have been challen- 
ged,’ the contention- being that they contravene either or both the fundamental 
rights guaranteed under Articles 14 and 19 (1) (g) of the Constitution. 


The, Act came into force on 16th;October, 1959 and it forms part of a series of 
legislative measures enacted by the State Legislature to control and regulate the 
profession of money-lending. ‘The Preamble to the Act states : ; 


* Whereas st is expedient to make provision for the regulation and control of the business of 
moncy-lenders in the State of Madras." : 


While the Preamble might not be useful as a guide to the construction of a statute 
where the terms thereof are clear, it has always been regarded as conclusive of the 
reasons Which motivated the Parliament or the Legislature to bring the legislation in 
question. Itis also permissible where the constitutional validity of an enactment is 
in question to understand thé scope of the Preamble in the light of the Statement of 
Objects and Reasons. We shall presently refer toit. From the affidavit of the Under- 
Secretary to the Government of Madras in the Department of Industries, Labour and, 
Co-operation it appears that representations had been. made to the Government by 
individualsand associations regarding the existence ofa large number of unscrupulous 
money-lenders in the State who were charging exorbitant rates of interest. A sub- 
stantial part of such money-lenders were the Marvaris and Pathans who lent moneys 
to the lower middle class people and lowly paid Government servants and other 
wage-carners. There were also complaints from the helpless and impecunious 
borrowers that such money-lenders charged high rates of interest on their 
borrowings, obtained from them documents for amounts much larger than what was 
actually lent ; that no proper accounts were maintained of the monies paid back by 


1 


the borrowers and that the accounts maintained were all written up in a language 
which was not the regional language and which could not éasily be deciphered. 
There were a number of cases in Courts which related to claims of the money-lenders 
where the defence to the action was that the documents executed by the debtors in 
favour of the lenders to evidence the loan were for twice or thrice the amount actually 
lent or borrowed In several of such cases such defences were upheld. There were 
also complaints about the unscrupulous methods adopted by these money-lenders on 
the pay day of their debtors. These people used to wait at the gates of the Govern- 
ment Offices or other commercial firms waiting for their debtors to snatch away their 
dues from out of the pay, they had received. Many malpractices followed by a 
special class of money-lenders known as pawn-brokers were also brought to the notice 
of the Government. With a view to put an end to all such evils, the Legislature 
first introduced section 51-A of the City Police Act, 1888, which authorised the 
Cammissioner of Police to direct the removal of a person from the City limits when he 
was satisfied that the movements or acts of the person were causing alarm, danger or 
harm to the persons or property. But this statutory provision did not achieve its 
object or improve matters The Legislature then enacted the Madras Pawn Brokers 
Act (Madras Act X XIII of 1943) to control and regulate the business of pawn-brokers 
who did money-lending. That enactment was found insufficient to remedy the 
mischief existing 1n other types of money-lending. It was in this context of events 
that the Money-Lenders Act of 1957 came to be enacted. The Statement of Objects 
and Reasons to the Bull after making reference to the legislative provisions referred to 
just now reads : 


“ As 1t has since been found by experience that the action taken under section 51-A of the City 
Police Act did not produce satisfactory results, the Government consider that legislation should be 
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undertaken to regulate and control the business of money-lenders in this State." — ** For this purpose 
a self-contamed and comprehensive measure replacing the Madras Pawn Brokers Act, 1943 and em- 
bodying w ıt other necessary provisions to control the activities and conduct of a class of money-lenders, 
for example the Pathans who seek to threaten and molest their borrowers sometimes with sticks 1n. 
their hands was thought necessary. The Bill seeks to give effect to this object.” 


Consistent with the objects set out above 1n the light of the experience gained by the 
earlier statutory provisions 1n the allied field, the Act provided for the regulation of 
the business of money-lending by introducing a system of licensing and making 
provision for the maximum rate of interest payable by the borrower and. prescribing 
conditions subject to which alone the business of money-lending could be carried on. 
The Act 1s to apply to the entire State of Madras. A money-lender has beed defined 
as a person whose main or subsidiary occupation 1s the business of advancing and realı- 
sing loans. Itis obvious from the definition of the term that ıt will apply to a persom 
engaged solely or partly in money-lending as a business. Every money-lendereis 
required to obtain a licence 1n respect of each one of his shops 1f he has more than 
one shop or place of business (section 3) There 1s an obligation on the part of the 
money-lender to inform the licensing authority whenever he changes bus place of 
business and moves to a new place. Further, he ıs required to keep exhibited over 
his shop or place of business his name with the word money-lender (sections 5 and 6). 
Section 4 of the Act provides for the grant and refusal of licence. ‘There 1s no restric- 
tion 1n regard to the persons who could apply for the issue of licence except in the 
case of the minors, who could obtain :t only through their guardian If the licensing 
authority refuses to grant licence which 1t can do, only under certain conditions, its 
order which should be in writing will be subject to an appeal to the prescribed autho 
rity - The licence granted would enure for a period of one year after which ıt will 
be open to the money-lender to have the same renewed every year (section 4). ‘There 
is also a provision for the cancellation of the licence oace granted, conditions therefor 
being specified ın sub-clauses (a) to (d) of section 14 (1) of the Act. The Act also 
provides for a ceiling 11 regard to the rate of intérest to be charged on the loan (secttott. 
7). Section 8'énables a borrower to deposit thé money in Court in satisfaction of the 
debt 1n case a money-lender refuses to accept the same . on such deposit, being made, 
the Court is enabled. to enquire into the matter after giving notice to the lender as to: 
whether there has been a partial or full satisfaction of the debt and to pass an order 
in accordance with its finding. Section 9 obliges the money-lerider to matam 
proper books of account and on requisition by the debtor in writing to furnish a state- 
ment of the account with reference to the amounts due from the debtor : but no such. 
statement shall be‘required to be furnished to the ‘debtor if he 1$ supplied by the 
money-lender with 4 pass book in the préscribed form contamung an up-to-date 
account of thé money-lendef's transactions with the debtor. All books of account 
and other records relating to the business of money-lending shall be ın such language 
as may be prescribed by Rules’ The Act provides for the appointment of an Inspector 
who 1s invested with certains powers : 


¢ 


I Lud 


+ a r^ à 

* An Inspector appointed under the Act can, after obtammga warrant from a Presidency Magis 
trate ın the case of the Presidency Town or from a Magistiáte of the First Class in the muffassal, enter 
the premises of a person suspected of carrying on of business 1nmoney-lending without the necessary 
licence or one who carries on business ın contravention of the terms and conditions of the licence 
issued to him He can inspect the books of account, registers, records and documents, etc , of the 
money-lender or to seize them In case of such serzure the Inspector should return the books, records 
and documents to the concerned money-lender within 24 hours of the seizure or produce them’ before 
the Magistrate who issued the warrant The Court has power to return the books to the money- 
lender on such terms and conditions as 1t may deem just and proper Certain incidental powers 
are also conferred on the Inspector (vide section 10) Section 13 contains provisions for taking cogniz- 
zance of the offences and for punishment Ít also provides for a penalty in the case of molestation. 
of the debtor Section 22 confers power on the State Government to miake Rules to carry out 
the purposes of the Act ” 


t 


Mr. R. Gopalaswami Iyengar appearing on behalf of the petitioners has contended. 
that the entire enactment offends the provisions of Article 14 of the Constitution as 
the money-lenders have been singled out for discriminatory treatment m the matter 
of running their business of money-lending. We are, however, unable to accept his. 


Pd 
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arguments, so broadly advanced. The subject of money-lending and money-lenders 
has been and 1s always regarded as a special branch for legislation not merely in our 
country but ın other countries as well A debtor who by reason of his economic 
dependence 1s liable to be exploited by the money-lender requires protection and the 
Legislature has stepped 1n to protect and evolve a machinery to give relief to him 
against any contract that he might have made with hus creditor, e.g. the Usurious 
Loans Act empowers the Court to reopen harsh and unconscionable transactions. 
The Madras Agriculturists Relief Act (Madras Act IV of 1938) regulates the interest 
payable by an agriculturist debtor Even 1n England ıt was realised as early as the 
beginning of this Century that the system of money-lending by professional money- 
lenders at high rates of interest was productive of crime, bankruptcy, unfair advantage 
like extortion, etc , and serious injury to the community and money-lending as a 
profession required regulation and control The Money-Lenders Act of 1900 (63 
ang 64 Victoria, Ch. 51) regulating the money-lenders’ profession by obliging a 
money-lender to register himself and carry on the business in the registered name was 
passed Section 6 of that Act defines money-lender as including every person 
whose business ıs that of rhoney-lending But this definition exempted the pawn- 
broker, a registered society or a statutory money-lending corporation and a bona 
Jide banker Under our Constitution also “ money-lending and money-lendeis ” 
1s an item in the State List in the Seventh schedule It does not therefore need 
much argument to convince that money-lendérs form a distinct class for which there 
can be special legislation The State Legislature has undoubted power under 
the Constitution to bring ın and enact legislation for the regulation and control of 
the business of moriey-lending Article 14 of the Constitution, no doubt, ensures 
non-discrimination in the legislative and administrative spheres of governmental 
activity But that does not and has never been understood to mean that all laws 
should be of universal application Legislation could be and 1s very often made for 
different classes of persons to achieve particular objects or to give effect to particular 
policies of the Government. It 1s inevitable that there should be classification in that 
regaid, the only condition being that such classification should be bona fide and found- 
€d upon a reasonable basis having regard to the object 1n view. 


. Thus the two questions to be considered are : (1) whether there is a classifi- 
cation and (2) whether such a classification 1s a reasonable one. 


In the State of West Bengal v. Anwar Ali}, Mahajan, J., observes : 


“In order to appreciate this contention st 1s necessary to state shortly the scope of Article I4 of 
the Constitution. It 1s designed to prevent any person or class of persons for bemg siniged out as a 
special subject for discriminatory and hostile legislation Democracy implies respect for the elemen- 
tary rights of man, however, suspect or unworthy Equality of right is the principle of republicanism 
and Article 14 enunciates this equality principle in the administration of justice. . . In other 
words the same rule must exist for all ın similar circumstances This principle, however, does not 
mean that every law must have universal application for all persons, who are not by nature, attain- 
ment or circumstances in the same position, 


By the process of classification the State has the power of determining which should be regarded 
as a class for purposes of legislation and mm relation to a law enacted on a particular subject This 
power, no doubt, in some degree 1s likely to produce some inequality , but if a law deals with the 
members of a part of well-to-do classes 1t ıs not open to the charge of denial of equa] protection of law 
on the ground that ıt has no application to other persons The classification permussible, however, 
must be based on some real and substantial distinction. bearing the Just and reasonable relation to 
the objects sought to be attamed and cannot be made arbitrarily and without any substantial basis. 
‘Classification thus means segregation in classes which have a systematic relation usually found in 
common properties and characteristics It postulates a rational basis and does not mean herding 
together of certam persons and classes arbitrarily ” 


From what is stated above, there can be no doubt that the persons who carry 
on the busmess of money-lending as a profession come under a distinct class and 
there is a real and substantial distinction between those peisons and others, albeit 
such others might also lend money occasionally but not as part of their business. 
The object of the legislation 1n question ıs to remedy the evils which existed in. the 
SS Se EE, 
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transactions entered into by the money-lenders with their borrowers.  Singhng 
out the money-lenders and money-lending for special legislation having regard 
to the evils that was sought to be put an end to and to the object which the Legis- 
lature had 1n view cannot at all be said to be arbitrary. It has on the other hand a 
rational relationship to the objects sought to be achieved. There have been legisla~ 
tions in regard to money-lenders and money-lending 1n certain other States as well, 
namely, West Bengal, Madhya Pradesh, etc. 


Mr Gopalaswami Iyengar however contends that as even within the class of 
money-lenders, the Act exempts from its operation Banks and Co-operative Credit 
Societies, 1t should be regarded as a discriminatory piece of legislation, there being 
no equality amongst the classes for which legislation is purported to be made. 
Learned counsel referred ın this connection to section 2 (8) of the Act wherein the 
term ** money-lender ” is defined “‘ as a person whose main or subsidiary occupation. 
is the business of advancing and realising loans.” ‘This read im the light of fhe 
definition of the term “‘ loan ” in section 2 (6) 1s contended to make the legislation. 
discriminatory amongst money-lenders themselves. Section 2 (6) «nter alia exempts 
from the operation of the Act advances made by a Bank or Co-operative Society. 
A misapprehension underlies the argument. The Act applies to all money-lenders. 
whose main or subsidiary occupation ıs the business of advancing and realising 
loans ; 1t only exempts certain persons or authorities from the operation, of the Act. 
A look at exemptions would show that they are reasonable. Sub-clause (1) of 
section 2 (6) deals with a deposit of money or other property in a Government 
Post Office Savings Bank or in a Bank as defined in the Companies Act, 1956 or 
with a Co-operative Society. Sub-clause (i1) refers to an advance made by a 
Bank or a Co-operative Society or an advance made from a Provident Fund to which 
the Provident Funds Act, 1925 applies, sub-clauses (iu) and (iv) deal with advances 
made by the Government or a Local Authority specified by the Government by 
notification ; sub-clause (v) refers to an advance made bona fide by any person carry~ 
ing on any business not having for his primary object, the lending of money 1f such 
a loan is given in the regular course of such business. Sub-clause (yi) relates to- 
an advance made on the basis of a negotiable instrument as defined in the Negotiable 
Instruments Act, 1881 exceeding Rs. 3,000. Sub-clause (vir) deals with an advance 
made to 1ts members by any Nidhi or Permanent Fund registered under any law 
in force in India. It is obvious that there is no need to apply to the Act to transac- 
tions with or by Government or other authority. So far as advances made by 
Banks are concerned, there was no need for any legislation to regulate and control 
such advances. A Bank has been defined as one coming within the provisions of 
section 5 of the Banking Companies Act: there exists sufficient control by the 
Reserve Bank of India 1n the matter of advances made by such Banking Companies. 
or institutions, | 


! 

As regards Co-operative Societies, Madras Act VI of 1992 provides for audit, 
inspection, etc and there is, therefore, no necessity for bringing in those institutions 
within the purview of the present legislation In regard to Nidhis:and Permanent 
Funds registered, there is a system of audit and control and, therefore, the applica- 
tion of the present enactment to such institutions becomes unnecessary. The exemp- 
tions have therefore been enacted with a realistic approach to the question of peed. 
for control for the various categories of creditors . 


Section 2 (6) (v1) has exempted the operation of the Act in regard to loans. 
evidenced. by negotiable instruments exceeding Rs 3,000 the underlying idea being 
that persons who borrow such large amounts of Rs. 3,000 and above on executing 
negotiable instruments can well take care of themselves and that protection afforded’ 
by this Act would not be necessary as it 1s essentially one for the protection of the 
impecunious and helpless borrowers We are therefore of opimion that there 1s 
nothing in section 2 (6) of the Act to show that there has been a discrimination ın 
the application of the Act itself The materials now available show that the evil 
of the money-lenders' exploitation was with reference to lower middle class people, 
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particularly the salaried servants and wage-earners. The distinction made under 
section 2(6) 1n the cases specified therem and other cases of advances 1s, therefore, 
reasonable 


It was then contended that the Act has imposed a restriction on the fundamental 
right of carrying on money-lending business, and therefore, ultra vires of the State 
Legislature As we pointed out earlier, the Act only obliges a money-lender to: 
take out a licence. Every person who wishes to do business as a money-lender can. 
and indeed will be entitled as of right to obtain a licence and section 4 of the Act 
makes 1t clear that the licensing authority can refuse licence only 1n the cases speci- 
fied in sub-clause (3) to that section That provision states that the licensing autho- 
rity may by order 1n writing refuse to grant licence 1f such authority 1s satisfied .— 


** (a) that the applicant has not complied with the provisions of this Act or the Rules made- 
thereunder m respect of an application for the grant of a licence ; 


(6) that the applicant has made wilful default in complymg with or knowingly acted ın cons 
travention of any requirement of this Act , or 


(c) that the applicant has— 


(1) knowingly participated ın or conmived at any fraud or dishonesty in the conduct of or- 
im connection with the busmess of money-lending ; or 


(u) been found guilty of an offence under Chapter XVII or Chapter XVIII of the Indian. 
Penal Code , or 


(ux) been found guilty of an offence under section 11 or section 13 on two or more occasions ; or 


(d) that the apphcant has had his licence cancelled within six months before the date of applie- 
cation ” 


Sub-clause (4) provides that any person aggrieved by an order of the licensing 
authority under sub-section (3) may, within one month from the date of communi- 
cation of such order to him, appeal to the prescribed authority. 


Reading the Act as a whole 1t would seem that the provision made for the 
obtamung of licence ıs merely to regulate the business of money-lending. The 
mere obligation to take out a licence, though ıt can be said that in some sense it. 
amounts to a restriction on the right to carry on money-lending business, cannot be- 
regarded as an unreasonable restriction on such a right, having regard to the evils 
existing in the profession of money-lending, and the need for control thereof. There 
can be no better way of regulating the business than by licensing the individuals 
who are doing that business. The Act ensures a free grant of licence to all that 
want to do business in money-lending and there 1s no scope for any arbitrary refusal! 
of the licence. The Act itself has made a provision as to the cases 1n which licence 
can be refused and.the order of refusal of licence ıs also made appealable to the 
prescribed authority. We are therefore of opimon that the statutory obligation. 
to take out a licence viewed 1n the background of the existing conditions in the 
business, 1s a reasonable one. 


Learned counsel then challenged the validity of section ro of the Act which 
provides for the appointments of Inspectors and the power of the Inspectors to enter 
the place of money-lendimg business to seize books of account, records, etc. It. 
was contended that this 1s an undue restraint on the freedom of the money-lender 
and on his right to carry on the business. We are however unable to accept the 
argument. Under section 10 the Inspector cannot on his own authority make a 
surprise inspection of the premises of a money-lender or his place of business or 
seize his account books, etc Before he takes any such step, he should first be 
authorised by a Presidency Magistrate in the Presidency Town or a Magistrate of 
the First Class 1n the mufassal as specified 1n the section and it is only on the basis 
of the warrant issued by such a Magistrate that the Inspector can inspect the pre- 
muses and seize books, etc The Magistrate too can issue a Warrant only on the 
basis of the report by the Inspector—a responsible officer—to the effect that the 
person carrying on money-lending business is so doing without a licence or does 
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"business ın contravention of the provisions of the Act or the conditions of the licence. 
"There was a similar provision 1n the Madras Pawn Brokers Act, 1943., That came 
up for consideration in Kevalchand Sowcar v. State of Madras, where Rajagopalan, J. 
held that the provision 1n regard to mspection of the books of a Pawn-broker by a 
Police Officer was not an unreasonable restriction on the right of a pawn-broker 
to carry on his business. We are perfectly satisfied that the section referred to above 
is a reasonable provision inserted. with a view to check the evasion of the Act and 
"ith a view to enforcing the provisions of it. It cannot be regarded in any sense 
as an undue restriction on the right to carry on the business Ingenuity of man 
can always devise means of evasion malpractices by the money-lender can never 
be found out except by a surprise inspection of their business While conferring 
the necessary power for surprise inspection the Act affords sufficient safeguards to 
the money-lcnder that he 1s not unnecessarily harassed by the Inspector, by inter- 
posmg a Magistrate who has to decide whether a warrant should be issued or ngt., 


- Section 13 read with section 2 (7) then came im for considerable amount of 
criticism by the learned counsel for the petitioners Section 13 provides for punish- 
ment of a person who molests or abets the molestation ofa debtor. The word ‘molest’ 
has been defined 1n section 2 (7) thus : 
** A person shall be deemed to ‘ molest’ another person if he— 
(a) obstructs or uses violence to, or intrmidates, such other person, or 


l (d) persistently follows such other person from place to place or interferes with any property 
owned or used by him or deprives him of, or hinders him ın the use of, any such property, or 


"Jj (c) loiters at or near a house or other place where such other person resides, or works, or 
carries on business, or happens to be, or 


e (d) does any act calculated to annoy or mtimidate the members of the family of such other 
person ” 

Tt is contended that the terms of the definition of the word ‘ molest’ are so wide 
that even an ordinary insistent demand by a creditor of hus dues would amount 
to molestation of the debtor by the former and that respectable creditors who make 
such demands could be convicted and punished. As we have stated earlier there 
-were complaints made to the Government'that the money-lenders were harassing 
their unfortunate debtors by molesting and there was, therefore, undoubted need 
to protect or such debts from undue harassment. As 1s seen from the affidavit filed 
on behalf of the Government, 1t was a common sight to see some of the money- 
Jenders waiting at the gates of the Government Secretariat and other public offices 
on the pay day to improperly compel an unwilling debtor to pay up his dues. More 
than this the “ Pathan money-lenders " as they are used to be called are said to 
have followed their debtors with whips in their hands from place to place. They 
were always found waiting at the gates of the offices where their debtors were working. 
"The situation was such that 1t became imperative that there should be some legisla- 
tive protection to such ‘debtors Judged in the light of the above the terms of the 
definition of the word * molest’ are not 1n any way excessive of the necessities of 
the case. In our opinion the provisions of sections 2 (7) and 13 are reasonable 
restrictions onthe money-lender which were necessitated by the peculiar circums- 
tances and evils existing ın society. 


Section 14 came up then for attack as being an infringement of the provisions 
of Article 19 of the Constitution. Section. 14 empowers the licensing authority to 
cancel the licence at any time during the currency of it. But the power to cancel 
a licence is not arbitrary. On the terms of the section, it 1s obligatory on the licens- 
ing authority to make the order 1n writing setting out the grounds of cancellation. 
Cancellation can only be made on any one of the grounds enumerated in clauses 
(a) to (d) of the section Clause (a) refers to a case where the licensee carries on 
business in contravention of any of the provisions of the Act or the Rules made there- 
under or of the conditions of the licence. There can be no doubt that this power 
ıs a necessary one Clause (b) states that if any reason for which the licensing autho- 
rity could have refused to grant the licence to the money-lender under sub-section (3) 


er —Ó————————— 


I. (1957) 3 M.LJ (Crl) 196: LL.R. (1957) Mad. 937 . (1957) 1 M.L J. 329. 





Í] MUHAMMED HUSSAIN V. GANGA NAICKEN. 209 


of section 4 is brought to the notice of that authority after the grant of 1t the licence 
can be cancelled ‘This in essence 1s a power to rectify an error and 1s a reasonable 
provision Clause (c) covers a case where the licensee 1s convicted for an offence 
under section II or section 13 of the Act Clause (d) refers to a case where the 
licensee maintains false accounts or 1s found to molest or abet the molestation of 
any debtor for the recovery of any debt. There can be no two opinions that if a 
money-lender ıs guilty of the offences set out above, interests of the society as a 
whole require that his licence should be cancelled The only question then 1s 
whether there is sufficient protection against improper exercise of the power. Sub- 
section (2) requires the licensing authority to give notice in such cases to the licensee 
in writing of the grounds on which he proposes to take action requiring the latter to 
show cause agaist it It1s a quasi-judicial power Sub-clause (3) makes it plain 
that an order cancelling the licence after cnquiry is appealable to the appropriate 
authority. If the licensing authority or appellate authority act m excess of its 
jurisdiction there 1s always the remedy under Article 226 of the Constitution. We 
cannot see how the provisions contained in section 14 of the Act are in any way 
unreasonable Ordinarily, a power to grant licence should also include in 
itself the power to cancel ıt under certain conditions Section 14 empowers the 
licensing authority to cancel the licence only in certain defined classes of cases and 
having regard to the object of the enactment 1t cannot be said to be in any Way 
unreasonable We are, therefore, of opinion that neither the Act nor any of its 
provisions can be said to be unreasonable 1estrictions upon the money-lender or of 
the business of money-lending 


The Act ıs, therefore, a valid piece of legislation. The petitions fail and are 
dismissed. The petitioners will pay the costs of the respondents Advocate’s 
fee Rs. 100 in each case. 


R M. ————— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present '—Mr Justice GANAPATIA PILLAI AND Mr JUSTICE VENKATADRI. 


Muhammad Hussain and another .  Petetroners* 
y. 
Ganga Naicken alias Gangama Naicken and others .. Respondents. 


Constitution of India (1950), Article 133 (1) (c)—Certificate of fitness for appeal to Supreme Court— 
Requirements for the grant of 

For a case to fall undér Article 133 (1) (c) of the Constitution of India (1950) the following re- 
quirements are necessary The question of law involved must be one of great public importance, 
that 1s, the question must be capable of arising frequently 1n Courts and must mvolve many parties 
in litigation The second test would be that the question involved affects the mghts of parties sub- 
stantially 1n the sense that apart from mere details regarding procedure in trials substantial property 
rights or other personal nights of citizens are involved A question of limitation arising 1n execution 
should not be viewed merely as a matter of procedure in execution of decrees because ıt involves 
a decision as to extinction. of property rights of decree-holders But merely because the question 
involved ıs held to be a question of great public importance a htigant ıs not entitled as of right to a 
certificate under Article 133 (1) (c) of the Constitution, unlesshe further satisfies the Court that the 
case 1s a fit one for appeal to the Supreme Court Underlying that concept of fitness 1s the state of 
law oft the particular subject, A litigant 1s entitled to a certificate if, for example, he 1s able to satisfy 
the Court that the law on the subject is not well-settled, or that there are differing views ın the various 
High Courts which need reconciliation by a pronouncement by the Supreme Court {In the mstant 
case having regard to the Full Bench decision ın Krishnamachariar v Mangammal, (1902) ILR 26 
Mad. 91 (F B) which has been followed m numerous cases it cannot be said that the law is not well 
settled and there 1s no room for any conflict of views after the decision of the Privy Council m 
ls eir y y» v. Sureshchandra De, (1932) 63 MLJ. 329 LR.59 IA 283. ILR. 6o 
Cal 1. 


Petition under Article 133 of the Constitution. of India, praying that in the 
circumstances stated therein and in the Memorandum of Grounds filed therewith, 
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the High Court will be pleased to grant a certificate to petitioners herein to enable 
them to appeal to the Supreme Court of India agamst the judgment and decree of 
the High Court, dated gth January, 1961 and passed in L.P A No 7 of 1958. 


P Sharfuddin, for Petitioners. 
M  Ranganailha Sastr, for ist Respondent 
The Order of the Court was made by 


Ganapatia Pilla, 7.—This 1s an application for leave to appeal to the Supreme 
Court against the judgment and decree of this Court in L PA No 7 of 1958. That 
appeal, which was disposed of by Rajamannar, C J and one of us, was preferred 
against the judgment and decree of Ramaswami, J 1n A A A O No 102 of 1957, 
which, ın turn, was the appeal against the order of the District Court of Tiruchirep- 
palli ın AS. No 354 of 1956 confirming the order of the Court of the Subordinate 
Judge of Tiruchirappalli in E P No 64 of 1955 m O S. No 128 of 1945. 


The question related to limitation The decree directed delivery of possession 
of certain immoveable property and payment of Rs 135 for past mesne profits and 
further directed ascertamment of future mesne profits from date of plaint under 
Order 20, rule 12, Civil Procedure Code. EP No 64 of 1955 was filed by the 
decree-holder, the applicant before us, for delivery of possession of the property. 
This execution petition was filed admittedly more than three years after the date 
of the original decree and also the date of a prior Execution Petition which was 
dismissed on 24th February, 1947, for non-payment of batta But, the decree- 
holder claimed that this execution petition was 1n time because, according to him, 
the three year period should be calculated only with reference to the decree for 
mesne profits passed by the District Judge, Tiruchirappalli, on 10th. March, 1953, 
in pursuance of the directions 1n the preliminary decree ‘This contention, 1faccepted, 
would have saved the Execution Petition from the bar of limitation, but all the 
Courtshave negatived this contention and held that the deciee for possession was 
capable of execution without 1eference to the decree for mesne profits and conse- 
quently no fresh starting points for limitation. purposes would be furnished by the 
decree passed for mesne profits in 1953 


Learned counsel for the applicant contends that though the judgment 1s one 
of affirmance and though the subject-matter of the dispute, zz , the property, does 
not satisfy the test of valuation, a question of great public smportance ıs involved 
in this appeal since there 1s considerable difference of opinion between the various 
High Courts on this point which involves the interpretation of Article 182 of the 
First Schedule to the Limitation Act Clause (2) 1n the third column of that Article 
provides for a period of limitation for execution of a decree in cases where there 
has been an appeal Learned counsel pointed out that the decision of the 
Bench against which an appeal is sought to be preferred ıs in conflict 
with the Ful Bench decision of this Court im Krshnamacharar v. 
Mangammal! The provison in the Limitation Act which came up for 
consideration before the Full Bench was clause (2) of Artxle 179 of the 
Second Schedule of the Limitation Act (XV of 1877) But the language of 
that clause 1s identical with clause (2) of Article 182 of the First Schedule of the 
present Limitation Act ‘That ın a case of a suit including two reliefs, one for re- 
covery of possession of rmmoveable property and the other for recovery of mesne 
profits of that property, this decision of the Full Bench would apply was held in 
Kunjammal v Krishna Chettar® The argument that was addressed before the Bench 
in Kunjammal v Krishna Chethar?, was that the rule laid down 1n the Full Bench would 
not apply to cases where the decree sought to be executed 1s against persons who 
were not parties to the appeal It was contended that the rule laid down by the 
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Full Bench should be limited to cases where the parties against whom execution 
was sought were parties to the appeal In repelling this argument the Bench relied 
upon the Privy Council decision in Nagendranath Dev Sureshchandra Det, where their 
Lordships ruled that ın construing clause (2) of Article 182 no distinction could be 
made between appeals which comprised the whole subject-matter of the suit and 
appeal which were preferred only against a part of the subject-matter of the litiga- 
tion This decision was not brought to the notice of the Bench which heard the 
appeal with which we are now concerned 


The Bench which decided the appeal against which leave to appeal 1s now 
sought referred to and followed the decision of the Calcutta High Court in Satschandra 
v Sarat Kamim Dev? ‘There a decree was passed on 23rd January, 1922, for posses- 
sion as well as'for mesne profits The lower appellate Court remanded the case to 
the trial Court for ascertainment of mesne profits Agamst that decree the defen- 
dant appealed to the High Court That appeal was dismissed on 17th July, 1923 
Subsequently, asa result of an enquiry held under Order 20, rule 12, Civil Procedure 
Code, a decree for mesne profits was passed on goth April, 1926. On 24th March, 
1927, the decree-holder applied for execution of the decree both for delivery of posses- 
“sion as also for recovery of mesne profits The Courts below held that time should 
run from the date of the final disposal of the case, vz , from the date when mesne 
profits were assessed in April, 1926. The judgment-debtor contended that limita- 
tion, for execution of the decree for possession ran from 17th July, 1923, when the 
appeal to the High Court was dismissed The learned Judges of the Calcutta High 
Court accepted the contention of the judgment-debtor on the principle that the 
decrec in question was partly preliminary and partly final and that the final part of 
the decree could be executed apart from the preliminary part, and, if the final part 
falls within the provision of Article 182 time for execution of the final part runs from 
the date of the final decree of the appellate Court This view, we may notice, 1s oppo- 
sed to the Full Bench decision of the Calcutta High Court in Gopal Chunder Manna v. 
Gosain Das Kalay? ‘The Full Bench decision m Knshnamachanar v. Mangammal4, up- 
held the decision ın Viraraghava Ayyangar v. Ponnammal® and overruled Muthu v. 
Chellappa® The view taken in Viraraghava Ayyangar v Ponnammal?, 1s ın conformity 
with the decisions of the Bombay High Court in Sakhalchand Rikhawdas v Velchand 
Gujar” and Abdul Raluman v Mardin Saiba?, but, 1s not in accordance with the view of 
the majority of the Full Bench m the Allahabad case of Mashiat-un-Nissa v Rant, 
though it agrees with the mmority view m that Full Bench 


The Full Bench decision ın Swaramachari v Anjaneya Chetty19 does not touch 
the point now under discussion because it turned upon the question whether the 
word. “ appeal ” 1n clause (2) of Article 182 of the Limitation Act included a Civil 
Revision Petition filed in the High Court The learned Judges against whose judg- 
ment leave to appeal 1s now sought themselves took the view that the decision 1n this 
Full Bench was not germane to the question arising for their consideration. 


A Bench of this Court in Kanniammal v Balakrishna Tharvady! followed the view 
of the Privy Council in JVagendranath De v Sureshchandra De 


In Bhawampore Banking Corporation, Lid v Gowri Shankar Sharma? the question 
for consideration was whether the expression “ an appeal ” from the decree occurring 
in Article 182 (2) covered an appeal from an order passed im a collateral proceeding 
based upon section 36 of the Bengal Money-lenders Act In answering the question 
im the negative the Supreme Court ruled that however broadly the expression 
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“ appeal from the decree ” occurring in Article 182 (2) might be construed xt could 
not be held to cover an appcal from an order which was passed 1n a collateral pro- 
ceeding, or which has no direct or immediate connection with the decree under 
execution This ruling is not thercfore a direct authority on the question arising 
for consideration now. 


The Privy Council in JVagendranath De v Sureshchandra De! referred to all the 
conflicting decisions on the point and preferred the mimority view of the Full 
Bench of the Allahabad High Court ın Mashiat-un-Nissa v. Ram?. 


Our only excuse for referring to all the decided cases on the point 1s to examine 
the contention put forward by counsel that the law on this point 1s not well-settled 
and requires an authoritative pronouncemcnt by the Supreme Court. For a case 
to fall under Article 133 (1) (c), as wc understand the position, the following rcquire- 
ments arc necessary The question of law involved must be one of great public 
importance By this we mean the question must be capable of arising frequently 
in Courts and must involve many parties ın litigation The second test would be 
that the question involved affects the rights of parties substantially ın the sense that 
apart from mere dctails regarding procedure in trials substantial property rights 
or other personal rights of citizens are involved In our opinion, both these tests 
are satisficd in this case A question of limitation arising in execution, in our view, 
should not be viewed merely as a matter of procedure 1n execution of decrees because 
it involves a decision as to extinction of property rights of decree-holders. But, 
merely because the question involved ıs held to be a question of great public rmpor- 
tance a litigant is not entitled as of right to a certificate under Article 133 (1) (e) 
of the Constitution unless he further satisfies this Court that the case 1s a fit one for 
appeal to the Supreme Court Underlying that concept of fitness 1s the state of law 
on the particular subject A litigant 1s entitlcd to a certificate 1f, for example, he 1s 
able to satisfy us that the law on the subject 1s not well-settled, or that there are 
differing views im the various High Courts which need reconciliation by a pronounce- 
ment by the Supreme Court In our opinion, neither test 1s satisfied in this case So 
far as our Court 1s concerned, ıt could not be said, having regard to the Full Bench de- 
cision in Krishnamachariar v Mangammal?, which was followed consistently 1n numerous 
decisions, the last of which 1s Kunjammal v Krishna Chettrar*, that the law 1s not well- 
settled Except the Allahabad High Court every other High Court has taken the 
samc view Even the view of the majority of the Full Bench in Mashzat-un-Nissa v. 
Ran? has. been overruled by the Privy Council 1n Nagandranath Dev Sureshchandra De}, 
Indeed the Privy Council referred to all the conflicting views on this subject 1n their 
opinion and preferred the minority view of the Allahabad Full Bench which 1s in 
accord with the Madras view and the views of the Bombay and Calcutta High Courts. 
There 1s therefore really no room for any conflict of views after the decision of the 
Privy Council in Nagendranath De v. Sureshchandra De! In this view, we refuse the 
certificate asked for. No costs. 


KS. Certificate refused. 
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: IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 
PRESENT —Mn JUSTICE VEERASWAMI 


Ejman Mohamed Meeran Gani Sahib and others .. Petitioners * 
v. 
The Estates Abolition Tribunal, District Judge, Salem and 
others Respondents 


Madras Estates (Abolition and Conversion mto Ryotwarı) Act (XXVI of 1948), sections 41 and 42 (1) 
and (2)—Scope—Compensation desposited 1n. respect of under-tenure estates taken over—Application by the land- 
holder for compensation after the expiry of six months—sSectton 42 (2) ıs no bar—Clawm to compensation and claim 
agamst the compensation —Distinclion. between 


Section 41 (1) of the Madras Estates (Abolition and Conversion into Ryotwari) Act directs 
that the Government should deposit with the Tribunal the compensation 1n respect of each estate as 
finally determined under section 39 Section 41 (2) of the Actis to the effect that on making of such 
deposit, the Government shall be deemed to have been completely discharged ın respect of all claims 
to, or enforceable against the compensation This sub-section makes a distinction between a claim 
to and a claim enforceable against the compensation 


When section 42 (2) states that every claim agaist the compensation which 1s not made to the 
Tribunal within the time of six months from the date of the deposit shall cease to be enforceable, it 
1s not ın terms applicable to a claim made by the landholder himself 


The word “‘ agamst’”’ in section 41 (2) has to be understood ın the light of the distinction in 
sub-section (2) of section 41 between a claim to and a clam against the compensation It would 
be mappropriate to say that a land-holder when claiming the compensation payable to him, makes 
a claim against the compensation His clam 1s to the compensation rathe: than against it 


It will be only when a claim m the nature of maintenance or a debt due to a third party from 
the landholder 1s made, ıt can be described as a claim against the compensation The landholders 
were held entitled to the compensaition 

Petition under Article 226 of the Constitution of India, praying that m the 
circumstances statcd thercin and in the affidavit filed therewith the High Court will 
be pleascd to issuc a writ of certzorart calling for the records relating to I A No 152 of 
1959 nO P No 171 of 1959 on the filc'of the Estates Abolition Tribunal, Salem, and 
quash the ordcr, dated 22nd April, 1960 and made therein 

K Parasaran for V Vedantacharz, for Petitioncrs 

R G Rajan, for the Additional Governmcnt Pleader, for Sccond Respondent. 

N S Raghavan, for Third Respondent 

The Court madc the following 


ORDER —The pctitioners are said to be joint landholders of Agaram Zamin 
Estate 1n the Salem District, of which Agaram and Kondamanallur are admittedly 
under tenure estates notificd and takcn over undcr the provisions of MadrasAct X XVI 
of 1948 It 1s common ground that the two villages were subject to a usufructuary 
mortgage on the foot of which a final decrce was passed on 3rd April, 1959 The 
petitioners applicd under section 42 of the Act only on 15th June, 1959 Their case 
was that they wcrc under the mpiession that 1t was only after obtaining a decree for 
redemption, they could evın apply unde: section 42 The deposit as required by 
scction 41 (1) of the Act was made by the Government with the Tribunal on 5th 
October, 1957 The Tribunal declined to accept the explanation offered by the 
petitioners as valid and found that their application was out of time even under the 
Fisst Proviso to scction 42 (1) This petition 1s to quash the order of the Tribunal. 


In'so far as 1t held that the application was out of timc under the First Proviso to 
section 42 (1) the Tribunal appears to be right But the contention for the petitioners 
is that inasmuch as sub-scction (2) of scction 42 1s not applicable to a claim by the 
petitioners who arc land-holdcrs, the intention of the First Proviso to section 42 (1) 1s 
not to destroy their right to payment of the compensation deposited If that 1s the 
real position, the object of providing a limitation and a further Imitation by section 
42 (1) 1srather obscure But on that ground the petitioners cannot be refused relief 
of payment out if their right to reccive compensation ıs not at an end 
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Section 41 (1) directs that the Government should deposit with the Tribunal the 
compensation m respect of each estate as finally determined under section 39. Sub- 
section (2) of the section 1s to the effect that on making of such deposit, the Govern- 
ment shall be deemed to have been completely discharged in respect of all claims to, 
or enforceable against, the compensation What 1s important to note is that this 
sub-section makes a distinction between a claim to and a claim enforceable against 
the compensation This distinction 1s particularly intelligible and significant from 
the terms of section 59 (1) under which no claim or liability enforceable immediately 
before the notified date against the principal or any other landholder of an estate, 
or against any other land-holder of an estate, or against any other person whose rights 
stand transferred to the Government in pursuance of section 3, clause (b), shall, on 
or after the date,be enforceable, against the interest he had in the estate,and all such 
claims and liabilities shall after the date on which the deposit 1n pursuance ofsection 
54-A 1s made, be enforceable against the interim payments or the compensation for 
other sums paid or payable under the Act to the extent indicated and against his 
other property ın the manner and to the extent mentioned The question, therefore, 
is whether when sub-section (2) of section 42 states that every claim against the com- 
pensation which ıs not madc to the Tribunal within the tıme aforcsaid shall cease to be 
enforceable, it 1s ın terms applicable to a claim by the landholder himself In my 
opinion, the word * against? m the sub-section has to be understood 1n the light of 
-the distinction in sub-section (2) of section 41 between a claim to and a claim enforce- 
able against the compensation To my mund, ıt will be quite inappropriate to say 
that a petitioner, when claiming the compensation payable to him, makes a claim 
against the compensation His clam 1s to the compensation rather than against it. 
As it seems to me, ıt will be only when a claim in the nature of maintenance or a 
debt due to a third party from the landholder 1s made, 1t can be described as a claim 
against the compensation On this view, it follows that sub-section (2) of section 
42 does not render the claim of the petitioners who are landholders to compensation 
unenforceable. There 1s no provision in the Act to which my attention has been 
drawn which provides that ın cases where an application for payment out of compen- 
sation deposited ıs out of time under sub-section 42 (1) or the Proviso thereto, the 
deposit should be remitted back to the Government In fact sub-section (2) of 
section 41 Clearly indicates that the liability of the Government to pay compensation 
1s discharged when the same 1s deposited. It does not seem to me that the intention 
of section 42 (1) and the Proviso thereto m providing for limitation 1s to totally deprive 
erstwhile landholders making belated applications of their rights to the compensa- 
tion which they are entitled to be paid on deposit of the same On this view of the 
provisions of the relevant sections, I conside that although the apphication of the 
petitioners was out of time under section 42 (1) and the Proviso thereto, the effect 1s 
not that they can be denied payment of compensation, because sub-section (2) of 
that section im terms says thatit ıs only a claim against the compensation which is 
not made to the Tribunal within the time prescribed, shall cease to be unenforceable. 
Thisresult may appear to be somewhat surprising because while there 1s a pres- 
cription for limitation, its effect 15 not that a belated applicant who 1s a landholder 
will lose his right to enforce his right to the compensation But this result, in my 
opinion, flows, though by implication, from the language of sub-section (2) of 
section 42 particularly when ıt 1s read in the light of or alongside sub-section (2) of 
section 41 and section 59 (1) . 


It may also be pointed out that the second respondent State of Madras, apparen- 
tly realising the true position of the law, does not object to payment outofthe com- 
pensation to the petitioners which has been deposited subject of course to the rights of 
third parties, if any 

This petition 1s, therefore, allowed and the rule ms: 1s made absolute, on the 
view that while the Tribunal was right ın holding that the application was out of 
time, 1t was not correct 1n refusing to make payments out as the petitioners’ right to 
claim compensation has not ceased to be enforceable in terms of sub-section (2) of 
section 42. No costs, 


V.S Petition allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 


Present :—Mn S RAMACHANDRA IYER, Chief Justice and. Mr JUSTICE ANANTA- 
NARAYANAN 


Wellington Talkies, Tiruchirapalli .. Petitioner” 
U 
Collector of Tıruckırapallı, Tiruchirapalli Respondent 


Madras Cinemas Regulation Act (IX of 1955), sections 8 and g and Condition 16 of the licence — Lacence unde: 
—If could be suspended or cancelled for contravention of its own conditions and the provisions of the Act itself 


Under the terms of the licence issued under the Madras Cinemas Regulation Act, 1955, the pro- 
visions of the Rules under the Act must be deemed to have been made a'part thereof and a breach of 
any of the rules will also entail the administrative punishment which the authority 1s competent to 
impose under the terms of the licence The right to take administrative action under the conditions 
of licence can in no way be affected by the penal provisions contamed ın the Act in respect of contra- 
vention of any of the provisions of the Act or Rules 


Kamaraju v Sate of Andhra, (1957) 2 An W R 235, dissented from 


There ıs a distinction between a penal provision and a suspension of a licence with a view to 
enforce the conditions thereof While sections 8 and g of the Act relate to prosecution entaihng the 
termination of the licence as well, the sanction provided under Condition 16 of the licence issued 
under the Act and Rules ıs administrative punishment intended to enforce due adherence to the rules 
and conditions and there is no overlapping of the field 


Petition under Article 226 of the Constitution of India praymg that in the 
circumstances stated thercin and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorart calling for the records relating to the order 
of the Collector of Tiruchirappalli, dated gth August, 1960, i No C D. 
3/1174 of 1960-M and quash the same 


R M. Seshadn and V. Narayanaswami, for Petitioner in W P. No. 835 of 1960 
I. Martin, for Petitioncr in W P. No 846 of 1960. 
The Additional Government Pleader, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, G 7.—These petitions filed under Article 226 of the Constitu- 
tion raise the trite question, one on which there has been an uniformity of opinion 
expressed in this Court, whether the power vested in the licensing authority under 
the terms of the licence issued under the Madras Cinemas (Regulation) Act, 1955, 
to cancel or suspend, the licence can be exercised not merely for a contravention of 
the terms thereof but to breaches of the provisions of the Act and the Rules made 
there under. 


Under section 10 of the Act the Government 1s empowered to make Rules 
inter alia providing for the terms, conditions and restrictions, subject to which a 
licence may be granted under the Act The Rules which prescribed the condi- 
tions applicable to, and the procedure for obtaininig, a licence, provide a standard 
form for the licence, 1t being left to the licensing authority to add thereto appro- 
priate additional conditions ‘The relevant portion of a licence is as follows :— 


** This licence 1s granted subject to the provisions of the Madras Cinemas (Regulation) Act, 1955, 
and the Rules made thereunder. It 1s also subject to the following conditions The terms and condi- 
tions of the licence, as inserted, may be modified or added to at any time during. the currency of the 
licence." 


** Clause 16 — This licence shall be subject t ancelltion or suspension for the breach of any of 
these conditions or of the special conditions specified on the reverse ” 
Apart from the provisions referred 1n Clause 16, the Act also provides for a sanction 
for breach ofthe Rules or conditions of the licence We shall reproduce them. 


- 





* W. P. Nos. 835 and 846 of 1960. 27th November, r962. -> 
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* Secon 8  Penaltres—If the owner or person m charge of a cinematograph uses the same or 
allows it to be used, or if the owner or occupier of any place permuts that place to be used, 1n contra- 
vention of the provisions of this Act or of the Rules made thereunder, or of the conditions and restric- 
tions upon or subject to which any licence has been granted under this Act, he shall be punishable 
with fine which may extend to one thousand rupees, and, 1n. the case of a contmuing offence, with 
a further fine which may extend to one hundred rupees for each day during wnich the offence conti- 
nues 


Section 9 Power to revoke licence —Where the holder of a licence has been convicted of an offence 
under section 7 of the Cinematograph Act, 1952 (Central Act XXXVII of 1952) or section 8 of this 
Act, the licence may be revoked Ey the licensing authority by an order in writing ” 


To the latter section, Act IV of 1961 has introduced two sub-sections which ıt is 
unnecessary now to reproduce as the present case 1s governed by the unamended 
provision 


_ The petitioncr in the first of the two petitions 1s the proprietor of the Wellington 
Talkies, a permanent cinema theatre, ın Tiruchirappalh. He was found to con- 
travene the Rules framed under the Act 1n having allowed more than the pt escribed 
number of persons into the threatre during the time of the show on 24th January, 
1960 The Collector of Tiruchirappalli has, after a due enquiry, suspended his 
licence for a period of one month 


In the other petition, which likewise relates to a permanent cincma theatre 
in Tirunelveli, named Palace De Wales, the petitioner was found on 2nd June, 1960, 
to have committed a similar offence and his licence was directed to be suspended for 
a period of fifteen days. : 


Sr R M Scshadri, who appears for the petitioner in the first of the two peti- 
tions, has challenged the validity of the order on two grounds (1) that Condition 16 
to the licence which conters a power of cancellation or suspension cannot in terms 
apply to the breach of a rule committed by the owner of a theatre—the infringe- 
ment in the instant case being only a breach of a rule. (2) Condition 16 itself is 
void, being ultra vires, as 1t proceeds to confer a power to impose a punishment for 
which the Act under sections 8 and g provides a penalty. 


The validity of the first of the two contentions depends upon the construc- 
tion to be placed on Condition 16. The Preamble to the licence states that it is 
granted subject to the provisions of the Act and the Rules made thereunder One 
view is that the terms of the Preamble and the Rules under the Act should be deem- 
ed to have been incorporated as part of the conditions, and that therefore, the 
breach of the rule would amount to a breach of a condition and that that would 
be subject to the power of cancellation contained under Condition 16 This View 
has been accepted by Rajagopala Iyengar, J , ın W.P No 758 of 1955 and approved 
on appeal by Rajamannar, CJ and Panchapakesa Ayyar, J, though after some 
initial hesitation in W A No. 126 of 1956 Both the members of the present Bench, 
while sitting alone, have taken a simular view. Recently Jagadisan and Srinivasan, 
JJ., while confirming in W.A No. 170 of 1962 the same view expressed by Veera- 
swami, J , have approved and followed the earlier cases. We fecl no hesitation in 
holding that on the terms of the licence the provisions of the Rules under the Act 
must be deemed to have been made a part thereof and that a breach of any of the 
rules will entail the administrative punishment which the Collector is competent 
to umpose under the terms of the licence 


The matter can be looked at ın another way as well. The licence being granted 
subject to the Rules, the due compliance with. the Rules will be a condition prece- 
dent to the Continuance of the licence When, therefore, there 1s a breaeh of the 
Rules the Collector who suspends the licence can be regarded as only declaring 
that the licence 1s no longer good, the basis of its existence having failed. On this 
principle he can order a permanent suspension of the licence ; a forteorari a tempo- 
rary suspension. A licence is intended, amongst others, to regulate the manner in 
which the cinema ıs to be run. If the cinema is to be run according to the Rules, 
it is necessary that there should be a power to impose administrative sanctions. 
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Sri RM Seshadri contends that in such a case the authorities will have to 
‘resort only to the slow-footed process of a criminal prosecution and not to foi thwith 
cancel or suspend the licence. Such a view, 1f accepted, will undoubtedly lead to 
inconvenience and anomaly It must be remembered that the power conferred 
ander Condition 16 is a sanction against breach of a condition of the licence Itisa 
preventive process in addition to 1ts bemg a coriective one Let us elucidate ıt by 
an example Suppose a cinema proprietor fails to provide the necessary precau- 
tions against possible fire. ‘That such precautions should be taken has been pies- 
cribed by the Rules If the argument that failure to comply with the Rules should 
only rcsult ın a prosecution were to be accepted, the result will be that the proprietor 
can with impunity neglect to take the necessary precautions, exposing the innocent 
public to the mischief by fire, the only sanction against him being a prosecution 
undcr the Act probably months afterwards — Thus of course would not have been 
the gntention of the Legislature Secondly, it 1s rather anomalous to hold that for 
lesser offences like those contained ın the conditions of the licence there should be 
not merely a penalty under section 8 but also a further punishment under Condition 
16 of the licence, while m regard to more serious breaches of the law there should 
only be a criminal penalty available Reason, therefore requires that a breach of 
the rule should be dealt with by the Collector even as a contravention of the Condi- 
tons of the licence by proceeding to act under Condition 16 thereof The Preamble 
to the Rules itself suggests that the Rules form part of the Conditions 


The next contention of Sri RM Seshadri ıs that as Condition 16 encroaches 
and covers the same area as 1s covered by sections 8 and g or the Act, it should be 
declared ultra ses The learned counsel contends that as Condition 16 confers a 
power on the authority which a Legislature alone 1s competent to give (ze, power 
to umpose a penalty) that condition should be regarded as invalid because ıt came 
into existence merely as a result of the rule-makmg authority That contention 
1s supported by the decision ofa learned Judge of the Andhra High Court in Kamaraju 
y State of Andhra! But, with great respect to the learned Judge, we would like to 
point out that action taken under Gondition 16 is not really a penal one, but a mere 
administrative consequence As stated earlier, such an action by the licensing 
authority, 1s tantamount to a declaration that the pre-requisite conditions as to 
the subsistence of the licence having been broken ıt no longer exists Apart from 
that consideration there 1s a well-known distinction im law between penalties m 
the nature of a punishment and mere civil action or administrative punishment 


In Helvering v Miichell?, Brandies, J , repelling a similar contention, observed 


** Congress may impose both a criminal and a civil sanction 1n respect to the same act o1 omission- 
"The remeuial character of sanctions 1mposing additions to a tax nas been made clear by this Court 
an passmg upon simular legislation They are provided primarily as a safeguard for the protection 
of the revenue and to remburse the Government for the heavy expenses of investigation and the loss 
resulting from the tax payei’s fraud. 


* sasos à OE r$ O26 Gu Gre WO » . s * ee a4 ». * 


The fact that the Revenue Act of 1928 contams two separate and distinct provisions 1mposing 
sanctions and that these appear in different parts of the statute, helps to make clear the character of 
that here invoked The sanction of fine and imprisonment prescribed .  . for wilful attempts 
“m any manner to evade or defeat any mcome-tax” introduced into the Act under the heading 
** Penalties "1s obviously a crimmal one. The sanction of 50 per centum addition *! if any part of 
any deficierrcy is due to fraud with intent to evade tax ", prescribed by section 293 (b), mtroduced 
mto the Act under the heading ‘‘Additions to the Tax ", was clearly intended as a civil one " 


‘This view that a statute can contam both a civil as well as a criminal sanction has 
been accepted and provided for in several enactments in this country 


In Swagaminatha v. Income-tax Officer?, this Court upheld the validity of the penalty 
imposed unde: section 28 of the Income-tax Act on the ground that it is a different 
_kind of penalty than a criminal one for which also there was a provision 1n the Act. 


-am_an 


I. (1957) 2 An W.R. 235. 3. (1955)2 ML ILR, \ 
2, 82 Law. Ed. 917. jis. 955 J 477 (1956) Mad, 
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In Thomas Dana v State of Punjab!, the Supreme Court laid down a similar 
rule with respect to the Sea Customs Act Sinha, J, as he then was, observed . 

*''hose penalties, the Collector had been empowered to impose in order not only to prevent 

a recurrence of such mfringements, but also to recoup the loss of revenue resulting from such infrmge 
ment A person may be guilty of certain acts which expose him to a criminal prosecution for a cri- 
mmal offence, to a penalty under the law intended to collect the mmmmum revenue under the Taxmg 
Law, and/or, at the same time, make him liable to damages m torts. For example, an assessee under 
the Income-tax law, may have submitted a false return with a view to defrauding the Revenue Hais 
fraud being detected, the Taxing Officer may 1ealise from him an amount which may be some multi- 
ple of the amount of tax sought to be evaded, But the fact that be has been subjected to such a 
penalty by the Taxing Authorities, may not avail him against a crimmal prosecution for the offence 
of havmg submitted a return containing false statements to his knowledge.” 
A case very near to the present one formed the subject-matter of consideration in 
Steurat and Brothers Inc. v. Bowles?. In that case a Ration Order provided for 
Admunustrative suspension orders. There was also a penalty imposed for comtra- 
vention of the order. Douglas, J., dealing with a suspension order, smposed. 
under the terms of the regulations said : 

* The character of the violations thus negatives the charge that the suspension order was designed. 
to punish petitione: rather than to protect the distribution system and the interest of conservation ’” 
Thus, there 1s a vital distinction between a case of a penal provision and a suspen- 
sion. of a licence made with a view to enforce the conditions thereof, the quality of 
the latter action being entirely different from the penal character of the former 


Recently we had occasion in WA No 163 of 1959 to consider the essential 
distinction between a penalty of a civil nature imposed by statute and a criminal 
sanction provided by the same statute for the same offence. Applying the principle 
recognised in the cases referred to above it can be stated that while the provisions 
of sections 8 and 9 relate to a criminal prosecution, the conviction therein entailing 
a further consequence of termination of the licence as well, the sanctions provided. 
by Condition 16 of the licence, is a mse administrative punishment intended with a 
view to enforce a due adherence to the Rules under the Act and also the Condtitons 
of the licence. It cannot therefore be said that the rule-making authority, in 1m- 
posing Condition 16 really covered the same field as the penalty 1mposed under section 
g The power to inflict an administrative punishment by way of cancellation :s 
always inherent in a revocable licence Indeed, such a provision for the deter- 
mination of the licence itself im case of breach of its conditions 1s necessary even 1n. 
the interest of the Public. 


Sri R.M. Seshadri then draw our attention to the amendments mtroduced. 
in sections 9 and 10 to section g-A and contended that as the Legislature had by 
the amendment made ıt that a breach of the Rules would be amenable to a suspen- 
sion of the licence by the Collector, the present statutory provision should be re- 
garded as a legislative interpretation that under the previous one the Collector had 
no such power. We are unable to agree with that contention. As we have stated 
above, under the law, even as it originally stood, Conditon 16 of the licence will 
cover not merely a breach of the actual condition set forth in the licence but also a 
breach of the provisions in the Act as well as the Rules. The insertion of sub- 
clauses (2) and (3) to section 9 and the introduction of section g-A can therefore 
be held to be more or less declaratory 1n nature. 


The petitions fail and are dismissed with costs The tule nis 1s discharged. 
R.M. Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—MR. JUSTICE VEERASWAMI. 


The Kultalai Bank Ltd, by its Managing Director, 
S. Annadurai Iyer . Appellant*® 


v, 
Vedavallı Ammal and others Respondents 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 25 (b) and (d)—Applicabiltty 


A mother, her sons and stepsons filec suits clarming that the properties which had been mort- 
gaged by the father (first defendant) on the foot of which the mortgagees had obtained a decree belon- 
ged to the jomt family and not the separate property of the first defendant and that the properties 
belonging to the joint family were subsequently converted intoatrust The plaint askea for a declara- 
ration that the decrees obtamed against the first defendant on the foot of the mortgagee were nul 
andevoid and not binding on the plamtfis, 


Held ‘The plamts fall within. the ambit of sections 25 (5) and not 25 (d) of Macras Act XIV of 
1955 and Court-fee should be paid and the valuation of the suits assessed on that basis The plaints 
have to be regarued as asking for 1ehefs with reference to zmmoveable properties. It 1s essential for the 
- plaintiffs to get the relief. they want, to decide the question of title relating to the properties. 
Without deciding that question, 1t 13 impossible to dispose of the suits. 

Petitions under sections 115 and 151, Civil Procedure Code, praying the High 
Court to revise the Order of the District Court, Tiruchirapalli, dated. 17th October, 
1960, m AA O. No 68 of 1958—O S.No. 35 of 1958, etc., District Munsif’s Court,. 
Tiruchirapalli. 


A. V Narayanaswami Iyer, for Appellant. 


D. Ramaswam Iyengar, T. Ramalngam, R. Rangachar, T. R. Srinvasan and 
G Ramanujam, for Respondents. 


T.N C. Rangarajan, for the State. 
The Court made the following 


Orper —The question in these petitions is whether clause (5) or clause (d) 
of section 25 of the Madras Court-fees and Suits Valuation Act of 1955 governs 
the two plaints filed m the trial Court. On that will depend the determination 
of the valuation for the purpose of jurisdiction The Court of first instance took 
the view that clause (b) applied and not clause (d) of section 25 But this view was 
upset on appeal and ıt was held that the Court-fee paid and the valuation made 
undcr clause (d) of section 25 were proper These petitions are directed against 
the common order relatmg to both the plaints The plaints have been filed by 
the same plaintiffs, the first of them being the mother, and the rest her sons and step- 
sons, the first defendant being the father of plaintiffs 2 to 6. The substance of the 
two plaints 1s this. The properties which had been mortgaged by the first defen- 
dant on the foot of which the mortgagees had obtained decrees, belonged to the 
joint family and were not the separate properties of the first defendant The plaintiffs 
would also have it that the properties belonging to the joint family were subsequently 
converted into a trust On that basis they asked the Court to declare that the 
decrees obtained against the first defendant on the foot of the mortgages were null 
and void and not binding on the plamtiffs The plaint case further was that the 
plaintiffs themselves wcre 1n. possession and on that footing they sought a permanent 
mjunctiox restrammg the decree-holders from enforcing their decrees. 


It 1s obvious that the suits were in effect to declare the title of the plaintiffs to 
the suit properties and on the basis of subsequent conversion of the coparcenary 
propertics into trust properties, the decree should be declared to be null and void. 
In other words, 1t 1s necessarily to be decided on the averments in the plaints whether 
the properties constituted the separate properties of the first defendant or belonged 
to the joint family in. the first instance and later to the trust. The question thus 


- 


raised, as it seems to me, having regard to the several recitals m the plaints, is 
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one of title That this 1s so will become obvious, for unless the title 1s declared, 
the declaration asked for by the plaintiffs that the decrees were null and void and 
not binding on them, can never follow 


It 1s well established that though a particular prayer has not been asked for, 
if ıt 1s found by the Court that ıt 1s necessarily implied m the plaint, ıt will proceed 
on the footing that the suit is one for such a prayer, and the Court-fee will have to 
be assessed on that basis and the valuation of the suit assessed accordingly The 
learned District Judge was of the opinion that the principle of fram v Batcha Salıb}, 
is applicable to the present plaints That was a case ın which the subsequent mor t- 
gagees challenged the propriety of the exercise of the power of sale reserved under an 
earlier mortgage and the learned Judges there held that the suit was not one with 
reference to 1mmoveable property — Y fail to see how this decis10n has any applica- 
tion to the plaints here m question ‘The power of sale clearly did not raise any 
question of title In fact the learned Judges 1n the course of the judgment poi&ted 
that out 

Section 25 (b) states that where the plaint prays for a declaration and fo1 conse- 
quential injunction and the reliefsought 1s with reference to any 1mmoveable property 
fee shall be computed on one half of the market value of the property or on Rs 300 
whichever 1s higher It is not disputed that this section will govern the valuation 
of the suits Section 53 1n fact 1s to the effect that ın a suit as to whose value for 
the purpose of determining the jurisdiction of Courts, specific provision 1s not other- 
wise made inm this Act or any other law, value for that purpose and value for the 
purpose of computing the fee payable under this Act shall be the same, The only 
question therefore 1s whether the instant plamt can be regarded as asking for reliefs 
with reference to rmmoveable properties ~As I said, both the averments and the 
nature of the relief sought leave no room for doubt that 1t 1s essential for the plaintiffs 
to get the reliefs they want, to decide the question of title relatmg to the properties 
Without deciding that question, ıt 1s umpossible to dispose of the suits. 


I hold, therefore, differing from the learned District Judge, that the plaints 
fall within the ambit of section 25 (b) of Madras Act XIV of 1955 and Court-tee 
should be paid and the valuation of the surts assessed on that basis The Revision 
Petitions are allowed. The orders of the learned District Munsif are restored No 
costs. 

j Pehtions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction ) 


Present -—Mr. S RAMAGHANDRA IYER, Chief Justice AND Mr Justice 
KUNHAMED KUTTI. 
The Collector of Customs, Madras .. Appellant * 
Ü ga r 
Hazarimall K Shah, Proprietor of M/s. J Hazarmmall & Co .. Respondent 


Imports and Exports Act (XVIIL of 1947) and Import Trade Control Polhcy Serial No 38-A (f)— 
Nature of goods unported— Question one of fact—Simlarity of goods amported earluer —Not relevant—Finding of the 
Collector of Customs as to category —Absense of any other material—Conshtution of India, 1950, Article 226— Order 
of the Collector of Gustoms—Error apparent on the record — What constitutes : 

The question related to the proper classification of the goods that were imported by the importer 
among the several heads contained in the Import Control Schedule, namely, whether the goods came 
under Serial No 38-A (f) or whether they come under some other heading A decisión on the question 
as to what precisely was the nature of the goods imported would prima facte be one on a question of fact 


The Import Policy Schedule itself makes a distinction between the several types of bulbs | Whether 
a particular consignment of goods belongs to one category or another can, 1f at all, be satisfactorily deter- 
mined only on inspection of the goods themselves and not by mere similarity thereof to the goods 1m- 
ported by the importer sometime earher That in respect of similar goods imported by the importer in 
EE a E E t —  —— —Ó—— aE 


1, (1955) 2 M.L J. 216. 
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the previous year, the Controller of Imports considered them as coming under Serial No 38-A (f) can- 
not help in determining the category under which the goods 1n question could be brought 


In the absence of material of any kind on record to show that the goods belonged to a different 
category from the one found by the Collector, the finding of the Collector of Customs who had an 
opportunity of inspection of the goods has to be accepted 


In the order of the Collector of Customs there was a statement that a warning had been admunis- 
tered to the rnporter by the Assistant Collector of Customs in the previous year had not been appealed 
against by the importer Technically speaking there was no appeal but there were of course represen- 
tations by the importer to the Collector of Customs agaist the 1mpropriety of the warning issued to 
him [It cannot be held than an error of this kind ıs such a substantial one as to be treated as an error 
apparent on the face of the record 

The Chief Controller of Imports no doubt had the authority to determine the heading or entry 
under which a particular commodity could be brought But what is the commodity that had been, 
actually imported 1s the question that has got to be and perhaps can be determined by the Customs 
Authorities alone If, however, such a determination 1s perverse or mala fide or demonstrable wrong the 
Coun will have jurisdiction to decide whether the confiscation order was within the jurisdiction of the 
Collector of Customs or not 

Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr Justice Rajagopala Ayyangar, dated 23rd November, 1959, and made in the 
exercise of the Special Original Jurisdiction of the High Court in WP No 381 of 
1958 presented under Article 226 of the Constitution of India to issue a writ of certiorari 
calhng for the records relating to the order of the Collector of Customs, Madras, 
bearing No G R. IV SW 481 of 1957, dated 17th October, 1957 and quash the said 
order  . 


The Additional Government Pleader, for Appellant. 
T. Ramaprasad Rao, for M/s. John and Row, for Respondent: 


The Judgment of the Court was delivered by 


Ramachandra Iyer, G J —Thus ıs an appeal from the judgment of Rajagopala 
Ayyangar, J , quashing the order of the Collector of Customs, Madras, who adjudged 
under section 182 of the Sea Customs Act that the forty-six cases of electrical bulbs 
imported by the respondent in the fist weck of June, 1957, was liable to be confiscated 
as being in contravention, of the Imports and Exports Act but giving an option to the 
1espondent to pay a fine of Rs 18,500 1n lieu of confiscation The fine has been paid 
and the goods cleared 


The respondent on whom the fine was imposed 1s a merchant at Mad:as doing 
business in electrical goods He held a licence under the Imports and Expoits Con- 
trol Act, 1947, for the import of goods falling undct Serial No 38-A (f) of the Import 
Trade Control Policy for the licensing period, July-December, 1956 On 29th 
January, 1957, the respondent placed an ordei with a firm in Japan for 8350 dozens 
of miniature cap bulbs and the goods which were consigned im 46 cases arrived at 
Madias on 5th June, 1957 The Collector of Customs who inspected the consign- 
ments found that the cases contained auto bulbs, that is those used for automobile 
lights which came under Serial No 38-A (e) of the Import Trade Control Policy Book 
for the period from July to December, 1956 and that ıt was not covered by the 
licence granted to the respondent which enabled him to import only goods coming 
under Serial No ,38-A (f) which was in these terms — 


Remarks 
X f ) Other lamps (u) The undermentioned types of lamps can be imported up to 15 per- 
cent of the face value of the basis quota licence or upto; Rs 500 which- 
ever 1s higher — 

(a) All types of filament lamps from 24 volts to 250 volts (having 
standard caps of GLS Type) of wattages lower than 15 including ‘O’ can- 
dle power ‘O’ watt and ‘Night Lamps’ but excluding Neon Glow Lamps. 

(b) Carbon Filament Lamps up to 50 candle power 

(c) All types of coloured and natural coloured Lamps (from 24 
volts to 250 volts with standard caps of GL S Type) 

(d) Candle and Pigmy Lamps 

(e) Remforced Construction Lamps (vibration proof) 

(f) GL S Lamps between 500 and 1000 watts in all finishes includ- 

ing frosted, inside white opal and day bght blue 
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(g) Radio dial lamps and bulbs for cycle dynamo lamps 
(u) Torch bulbs fallmg under S No 250/IV cannot be imported 
agamst this sub-1tem. 

The Collector of Customs thereupon issued a notice to the respondent to show cause 
why the goods should not be confiscated After giving the respondent due hearing 
the sufficiency of which 1s not disputed in these proceedings, and after a proper 
enquiry the Collector of Customs came to the conclusion that the goods which were 
the subject-matter of import were not covered by the licence, they being motor car 
lamps bulbs and. not decorative and transformer bulbs as contended for on behalf 
of the respondents. He, therefore, passed an order holding that there was a contra- 
vention of the Import and Export Control Act which attracted the provisions of 
section 167 (8) of the Sea Customs Act, 1878. He, directed confiscation of the goods , 
but gave an option to the importer (respondent) to clear the goods on payment of a 
fine of Rs 18,500 e 


The respondent, thereupon filed an application out of which this appeal arises 
for the issue of a writ of certiorart to quash the order of the Collector of Customs The 
application was opposed by the appellant substantially on the ground that the import 
was not m accordance with the terms of the licence granted to the respondent and 
that there was no error apparent on the face of the record to warrant interference 
under Article 226 of the Constitution The only question in the case related to the 
proper classification of the goods that were imported by the respondent among the 
several heads contained 1n the Import Control Schedule, namely, whether the goods 
came under Serial No. 38-A (f) or whether they came under some other headings 
A decision on the question as to what precisely was thc nature of the goods imported 
would prima facie be one on a question of fact No attempt was made by the respon- 
dent to have the goods imported tested to demonstrate that the goods were decorative 
bulbs as he called them and not motor car lamps or auto bulbs It 1s stated before 
us by the learned counsel appearing for the respondent that the goods which were 
cleared had been promptly sold away to third parties even without retainmg any 
sample bulbs for the purpose of challenging the correctness of the order of confisca- 
tion before any Appellate Authority. The respondent did not even produce docu- 
ments which would have shown the nature of the goods ordered by him. He did not 
file any appeal to the statutory authority against the order of the Collector of Customs. 
He has challenged the correctness of the order of confiscation on the main ground 
that in respect of a similar consignment of electrical bulbs imported in 1956 the 
Chief Controller of Imports had given his opinion that they would come under the 
category of Serial No 38-A (f) of Section II of the Policy Statement 


The Import Policy Schedule itself makes a distinction between the several types 
of bulbs To mention only a few instances Serial No. 38-A (e) refers to motor car 
lamp (auto bulbs) while clause (f) (111) refers to other bulbs, namely torch bulbs not 
falling under Serial No 250 Serial No 250 refers to electric bulbs or torches bulbs 
of voltage up to 3 8 and pre-focussed bulbs above a certain voltage. "Whether a 
particular consignment of goods belongs to one category or another can, 1f at all, be 
satisfactorily determined only on inspection of the goods themselves and not by meie 
similarity thereof to the goods 1mported by the respondent some time earlier 


Rajagopala Ayyangar, J , did not consider 1t necessary to ascertain whether the 
imported goods came under a category different from that under which the Collector 
of Customs classified them as the learned Judge was of the opinion that the matter had 
to be considered in the light of the previous history of the goods Thus 1s plain from 
the following passage 1n the judgment of the learned Judge - 


** Whatever might have been the position, if the matter rested merely on the interpretation of the 
rival entries which arose for the first time, 1t assumes a different complexion, 1n view of certain previous 
history to which I shall immediately advert ” 


In the light of the above observation the learned Judge proceeded to consider the 
correspondence that ensued between the respondent and the Chief Controller of 
Imports in respect of the import of similar goods during the previous years and as 
such correspondence showed that the 1espondent had imported only goods which 
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came under Serial No 38-A (f), the goods imported, z.e , the bulbs which formed the 
subject-matter of unport in June, 1957, should also be regarded as coming unde: the 
samc catcgory The learned Judge also found two errors in the order of the Collector 
of Customs which were sufficient 1n his opinion to call for inturference under Article 
226 of the Constitution. ‘The order of confiscation passed by the Collector of Customs 
was therefore quashed. Hence this appeal 


With great respect to the learned Judge we are of opinion that the matte: to be 
considered in the present case is only as to under what category the goods in question 
could be classified. That 1n respect of similar goods imported. by the respondent in 
the previous year, the Controller of Imports considered them as coming under Serial 
No. 38-A (f) cannot help us m determining the category under which the goods 
imported now could be brought On that question we have only the finding of the 
Collector of Customs who had an opportunity of inspecting the goods No further 
material of any kind 1s available to us on, the record to show that the goods belonged 
to a different category than the one found by the Collector. "This should be sufficient 
to allow this appeal But we shall for the sake of completeness consider the previous 
history in the case as well Long before the respondent placed an order for the import 
the goods now 1n question, he addressed a communication to the Chief Controller of 
Imports on 10th June, 1955, requesting for clarification as to whether the unport of 
transformer clectric bulbs of miniature cap, colour, or clean bulbs, would come under 
the classification under Serial No 38-A (f) or under any other category He later 
forwarded. to the Chief Controller, catalogues from the factories from which he 
intended to import the goods He also sent to the officer some samples of bulbs 
describing them as being useful in series and for transformers. The Chief Controller 
by his letter, dated 14th October, 1955, gave the information that the transformer 
electric bulbs will also come under Serial No 38-A(f) (11) of the Import Trade Control 
Schedule The rcspondent thereupon placed an ordcr with the foreign merchant 
fo: the bulbs which arrived in Mad1as in the first week of January, 1956 The 
imported goods on arrival were checked by the Customs Authorities They were not 
satisfied that the bulbs came undo the catcgory of Serial No 38-A (f ) for importing 
which alone the respondent held a licence They were howcver prepared to allow 
clearance of the goods as a special case : but at the same time they issued a waining 
to the respondcnt that he should not m future import such goods unless he were 
authorised to do so by a licence for that purpose During the period of investiga- 
tion, the goods had to be detauncd sn the Port Trust premises and the respondent 
was obliged to pay additional transit charges to that authority The respondent 
did not file any formal appeal against the order of the Assistant Collector issuing a 
warning but he brought up the matte: before the Collector of Customs, the authority 
immcdaately above the Assistant Collector who issucd the warning Simultaneously 
he also appeais to have sent samples of bulbs to the Chief Controller of Imports 
for his opinion as to whether they were motor car lamp bulbs as contended for by 
the Customs Authorities or bulbs of the variety specified in Serial No 38-A ( f). 
It 1s contended on behalf of the appellant that the Customs Authorities were not 
aware of this move on the part of the respondent or of the correspondence that 
passed between the respondent and the Chief Controller of Imports * nor are they 
sure that the sample bulbs sent by the respondent to the latter authority were really 
those taken from the consignmnts received by the respondent in 1956 (z.e , those 
in respect of which warning was issued) But it 1s not necessary to consider whether 
this contention of the appellant ıs well founded or not There 1s nothing, in our 
opinion, to show that the samples sent on that occasion were simular to the bulbs 
imported in June, 1957, which form the subject-matter of these proceedings. 


But to proceed with the narrative, after testing the samples sent the Chief 
Controller wrote to the respondent stating that they could not be classified as 
torch bulbs, he opined that the :mport of them could be allowed under Serial 
No 38-A (f) subject to the 15 per cent face value restrictions It will be noticed 
that the Chief Controller did not say that the samples sent were motor car lamp 
bulbs or not From what we have stated we can take 1t as his opinion that the 
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sample bulbs sent to him would come under Scrial No 38-A (f) (u) as he speci- 
fically refers to an importation of 15 per cent of the face value of the quota allowed. 


In thc meanwhile the respondent pursued his request to the authorities for 
the 1efund of excess transit dues collected from him by the Port ‘Trust Authorities 
on the ground that the assessment of the bill of entry had been delayed by the Cus- 
toms Authorities themselves and that he was not in any way responsible for the same. 
As the authorities had allowed clearance of the goods as a special case 1t was certainly 
unjust to ask the respondent to bear the transit dues occasioned by the delay of the 
Customs Department The Port Trust accordingly granted refund of the amounts 
collected from the respondent by way of transit charges All that related to the 
previous years import As stated earlier, the goods which forms the subject-matter 
of these proceedings arrived at Madras in the first week of June, 1957 and the 
Customs Authorities held that the import licence held by the respondent did aot 
covei them From the facts set out above, it 1s apparent that there 1s really nothing 
in the previous history to show that the present consignment contained bulbs simular 
to the samples testcd by thc Chief Controller of Imports 


Rajagopala Ayyangar, J, has found two errors in the order of the Collector 
of Customs directing confiscation, which in the learned Judge’s opinion justify inter- 
ference under Article 226 The first 1s a statement in the order that a warning 
had been admunistcred to the respondent by the Assistant Collector of Customs in 
the previous year had not been appealed against by the respondent The learned 
Judge treated this statement as a clear error But 1t must be recognised that techni- 
cally speaking there was no appeal, but there were of course representations by 
the respondent to the Collector of Customs against the ımpropııcty of the warning 
issued to hım It cannot be held that an error of this kind 1s such a substantial one 
as to be treated as an error apparent on the face of the record The real question 
that has to be decided 1s whether the goods imported by the respondent were covered 
by the licence held by him or not and not whetha the 1espondent deliberately 
repeated any offence previously committed. It may be as the learned Judge has 
pointed out that the respondent not unnaturally believed that the warning issued 
in the previous year had been withdrawn That will not mean that the goods 
covered by the present ımport licence were identical with the samples sent by thc 
respondent to the Chief Controller of Imports in the previous year One cannot 
however, forget the significant fact that even the opinion of the Chief Controller 
in respect of the samples sent to him for test was that they came under Serial No 
38-A (f) (a1) and that the respondent could import such bulbs only up to 15 per cent 
of the face value of the quota But the respondcnt did not follow that advice but 
he actually imported the full quota Thatwould show that the goods that he ordered 
did not come under Serial No 38-A (f) (u) It is contended on behalf of the 1es- 
pondent that the 15 per cent restriction applied only to certain types of bulbs and 
that what he 1mpoited were goods covered by Serial No 38-A (f) (ui) that ıs, torch 
bulbs coming under Serial No 250 (1v) There ıs no support for this contention 
either in the letter of the Chief Controller of Imports or 1n any other material in 
the case It must, therefore, be held that the Collector of Customs had sufficient 
jurisdiction to decide the exact classification of the imported bulbs untrammelled 
by the view expressed by thc Chief Controller . 


The other error 1n the order of the Collector of Customs relatcs to his construc- 
tion of the order of the Chief Controller of Imports The Collector of Customs has 
stated that the Chief Controller had not negatived that the bulbs xmported were not 
auto bulbs We cannot see any error in that statement The letter of the Chief 
Controller of Imports to the respondent related to the samples sent to him and he 
stated that they were not torch bulbs but that they came under the cateogory of 
Serial No 38-A (f) (1) It 1s true that the respondent had sent to the Chief Control- 
ler of Imports catalogues of the two factories which manufactured the bulbs imported 
by hm But the question ın the present case ıs not so much as to what he could 
have ordered but what he ordered and imported The order books were not even 
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produced before the authorities. We are unable to see any error apparent m the 
order of the Collector of Customs, 1n regard to this matter either. Even apart from 
that circumstance we cannot see how the opinion of the Chief Controller of Imports 
in regard to the previous year's import could at all be decisive of the content of the 
consignment imported 1n the following year The Chief Controller of Imports no, 
doubt had the authority to determine the Heading or Entry under which a particular 
commodity could be brought But what is the commodity that has been actually 
imported 1s the question that has got to be and perhaps can be determined by the 
Customs Authorities alone In Paragraph 17 of Chapter IV of the Handbook of 
Rules and Procedure, 1956, 1ssued by the Government of India ıt is stated : 

“Tt 1s within the power of the Customs Authorities to determine whether the goods imported are 
s D, with the description given ın the import licence and they will be the final arbiters.in. 

e matter. 


This we consider 1s a correct statement of the position 


If, however, such a determination is perverse or mala fide or demonstrably wrong, 
the Court will have the jurisdiction to decide whether the confiscation order was 
within the jurisdiction of the Collector of Customs or not. None of those consi- 
derations exist in the present case where the attempt has not been so much as to 
show that the bulbs were not auto bulbs as determined by the Collector of Customs, 
but that they were torch bulbs coming under Serial No 38-A (f) (1i1) because the 
Chief Controller of Imports stated so on the basis of the catalogues and the sample 
bulbs sent to him during the previous year As we have said more than once the 
circumstance that in the previous year an unport was proper and in accordance with 
the licence, would not prove that 1t would be so in the subsequent year. We can 
therefore see no error ın the order of the Collector of Customs which would justify 
interference by this Court under Article 226 of the Constitution. 


The appeal will, therefore be allowed The respondent will pay the costs of 
the appellant. 
VS. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Juiisdiction) 
PRESENT ‘—Mr JUSTICE VEERASWAMI 


Appeal allowed, 





CM Rama Raya Petitioner” 
U 
The Deputy Commissione, Hindu Religious and Charitable 
Endowments (Administration), Tanjore and anothe2 Respondents 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 10 (2) and 45—Power to 
suspend, remove or dismiss trustee— Delegation by Commissioner to the Deputy Commissioner —Validrty—Section 
45 (2), Proviso—Scope 

Constitution of India (1950), Article 19 (1) ‘£)—Durection by the Deputy Commissioner to the hereditary trustee 
to lease out the lands in public auction—No interference with the reght to hold property—Hereditary trusteeship—ls 
property—Artule 226—Petition for certiorari—Proceedings not in the nature of appellate gurisdiction—Quantum 
of punishment imposed on the trustee under section 45 of Act XIX of 1951—Not open to correctwun—— Points not taken 
up before the competent authorities—TIf can be allowed to be taken 1n proceedings under Article 226 of Constitution 

Section 45 (1) of Madras Act XIX of 1951 corresponding to section 13 (2) of Madras Act XXII of 
1959 provides for power to suspend, remove or dismiss trustees, to the Deputy Commussioner ın the 
case of any religious institution over which an Area Committee has jurisdiction and to the Gommis- 
sioner un the case of any other religious Institution 

The scheme of the Act makes it quite clear that the power m matters of discphne leading 
to suspension, removal or dismissal of trusteesis divided between the Deputy Commissioner and the 
Commissioner with a power to the Commissioner to delegate any of his powers specifically 
conferied upon him by or under the Act Instead of providing for enabling the Commussioner to- 
delegate his powers under each of the sections conferrmg the power on him, section 10 (2) of Act of 
1951 has been enacted as a general provision providing for a power for him to delegate Section 10 
(2) itself contains indications that where such delegation 1s not intended ıt 1s specifically mentioned 
The power of delegation 1s therefore available to the Commissioner in respect of the other powers en- 
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arusted to him by or under the Act The principle of expressio unius est exclusi alteris has no applica- 
tion tothe case The power under section 45 1s one of those powers which the Commissioner. is 
contemplated by the Act to be competent to delegate 


Even under section 53 0f Actof 1959 the position ıs not different and the powers of the Commas- 
sioner under that section are within the scope of the power of delegation under section 13 (2) of Act 
-f 1959. 


The P1oviso to section 45 (2) of Act of 1951 will apply only to a case which 1s within the jurisdiction 
of the Area Committee 


It may be, as has been now well recognized, that a right to hold hereditary office of trusteeship is 
property within the meaning of Article 19 of the Constitution But a direction of the Deputy Commis- 
sioner with reference to rule 9 (1) framed under the Act to the trustee to lease out the lands by public 
auction cannot amount to an interference with the right to hold the property, namely, the hereditary 
trusteeship The rule is emmently a reasonable restriction m public interest for, ıt 15 conceived ın the 
interests of the religious institution The direction does not in any way interfere with the management 
by thetrustee  Allthat ıs required was that the lands should be leased out by public auction , so 
that they might get the highest possible rent for the benefit of the institution In matters hke tlys 
one should look at the question not merely from the stand point of the hereditary trustee, bút also 
from the stand point of the trust itself 


The High Court in a petition for ceríorar: does not exercise an appellate jurisdiction and it 
‘cannot therefore interfere with the quantum of punishment decided by a compctent authority The 
contentions that have not been put forward before the competent authorities in the first instance can- 
not be allowed to be taken for the first time in a petition unde: Article 226 of the Constitution 

Petition undcr Article 226 of the Constitution of India, prayimg that in the 
«circumstances stated thcicim and im the affidavit filed theruwith, the High Court 
"will be pleased to issue a writ of cerizorart calling fox the records connected with the 
orders of (1) the Deputy Commissioner, HR and CE, Tanjorc, passcd 1n O A. 
No 146 of 1958, dated 3oth July, 1959 and (2) confirmed by the Commussioner 
HR and C E, Madras, ın Appeal No 83 of 1959, datcd 16th Januarv, 1960 and 
‘quash the said orders, and made therein 

AK  Sreraman, for Petitione 

The Additional Government Pleader, for Respondents 


The Court made the following 


OnpER —This petition 1s to quash the ordcr of the Commissioner, Hindu 
Religious and Charitable Endowments, as well as the order of the Deputy Com- 
mussionc:1, Hindu Religious and Charitable Endowments, dismissing the petitioner 
from the trusteeship of a trust known as “ Diwan Rama Rayar Mandapam Trust ” 
i Madurai Town ‘This 1s stated to be a specific endowment attached to Kalla- 
lagar Temple in Madurai District, which 1s a listed temple The petitioner claims 
to be the hereditary managing trustee of the trust The Deputy Commissioner by 
his communication, dated 19th April, 1958, directed the petitioner to lease out the 
lands at Mannadimangalam, belonging to the trust, by public auction ın the presence 
of departmental staff and after wide publicity and to intimate the date, tume and 
place of auction ten days before 1t was to be held to the Assistant Commissioner to 
enable him to depute a member of the staff to be present at the auction The same 
communication added that 1n the event of failure of auction, resort to private negotia- 
tions might be considered In issuing this communication, the Deputy Commissioner 
apparently acted under rule 9 (1) of the Rules framed under section roo (2) (m) 
of the Madras Hindu Religious and Charitable Endowments Act, 1951 To that 
communication the petitioner replied on goth May, 1958, stating that there was a 
lot of agrarian unrest in the village that the tenants were clauming the benefits of 
the Fair Rent Act and that 1f the lands were leased out 1n public auction the villagers 
would create a lot of disturbance and the auction would not be successful. ‘The 
petitioner, therefore, felt that ın the interests of the trustit was better that he himself 
cultivated the lands from faslı 1368 with hired labour He accordingly wanted 
his proposal to be approved. By another communication dated 4th June, 1958, 
the Deputy Commissioner drew the attention of the petitioner to his earlier communi- 
cation and reminded. him that the lands should be leased out by pubhc auction 
In the meantime, he had received some petition from certain villagers alleging that 
the petitioner was attempting to lease out the lands himself by private negotiation 
"Ihe Deputy Commissioner, again, on 24th June, 1958, wrote to the petitioner asking 
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hum to show cause why disciplinary action should not be taken against him for not 
leasing out the lands ın public auction and not carrying out his orders. In reply, 
the petitioner mentioned that his action was ın the interests of the trust. On 11th 
August, 1958, the Deputy Commissioner fiamed two charges one of them being 
that the petitioner had disobeyed his orders passed under the Rules framed under 
section 100 (2) (m), and the other accusmg the petitioner of having caused loss to 
the trust by the leasing out the lands by private negotiations Following an enquiry, 
the Deputy Commissioner passed his orde: on 31st July, 1959, holding that the 
two charges were proved. He said: 


** Taking into consideration all the materials available, I have no hesitation to come to the conclu- 
sion that the respondent, by his callous and irresponsible conduct in disregarding the lawful directions 
of the Deputy Commussioner, has rendered himself unfit to hold the high and sacred office of the trustee 
Having regard to the serious nature of the first charge, namely, wilful disobedience of lawful order issued 
hy the Deputy Commissioner the numerous opportunities given to him to correct himself I feel 
that the respondent justly deserved the extreme punishment of his removal from the office of trustec 
I therefore order the removal of the respondent fiom the office of trustee ” 


Against this order, the petitioner. unsuccessfully filed an appeal to the Gom- 
missione1, who dismissed it in limine by his ordcr, dated 16th January, 1960. 


Before this Court four points have been taken, none of them urged either before 
the Deputy Commiussioner or before the Commussionei They are (1) the trust 
being a specific endowment attached to a listed temple, the Deputy Commissioner 
had no jurisdiction to pass the order of dismissal and that the Commissioner could 
not properly delegate hus power under section 45 of the 1951 Act to the Deputy 
Commissioner to deal with the matte: , (2) even if the delegation was lawful, 
inasmuch as the Deputy Commissioner had failed to consult the Area Committec, 
and thus to comply with the Proviso to sub-section (2) of section 45, his order was 
vitiated , (3) as his hereditary office of trustee 1s property within the meaning of 
Article 19 (1) of the Constitution, the dircctions of the Deputy Commussioner to the 
petitioner to lease out the trust lands by public auction were illegal in the sense that 
they amountcd to an infraction of the fundamental right to hold property, and (4) 
the punishment of dismissal 1s excessive. 


As I said, none of these pomts have been urged befoic the authorities. They 
cannot,'therefore, be allowed to be taken for the first timc in a petition unde: Article 
226 of the Constitution The petition-will merit dismissal on this ground alone. 
But, since the pomts have been argued by the learncd counsel for the petitioner, 
they may be dealt with briefly 


Section 45 (1) of Madras Act XIX of 1951 coricsponding to section 13 (2) 
of Madras Act X XII of 1959 provides power to suspend, remove or dismiss trustees 
This power 1s given to the Deputy Commussioner in the case of any religious institu- 
tion over which an Area Commuttec has jurisdiction and to the Commissioner: in 
the case of any other icligious institution This, read ın the light of section 28, 
means that in the casc of those temples which are listed, the power 1s with the Com- 
missioncr and in other cases ıt ıs for the Deputy Commussione: Section 10 of 
Madras Act XIX of 1951 corresponding to scction 13 (2) of Madias Act XXII 
of 1959 provides for powei to the Commissioner to make delegation of any of the 
poweis or duties conferred o1 imposed, as the case may be, by or under the Act. 
Séction 10 (2) reads - 

** The Commissioner may delegate any one of the powers conferred or duties umposedjon him by 
or under this Act (including the powers and duties of an Assistant Commissioner which may be exer- 
cised by the Commussioner under the Proviso to section 11, sub-section (2), but not including the powers 
and duties of the Commissioner under sections 18, 19, 38, 39, 52, 61, 64 or 76(2)) ın respect of any area 
or of any class or group of institutions in. the State or any area theren to a Deputy Commissioner sub- 


ject to such restrictions and control as the Government may, by general or special order, lay down and 
subject also to such limitations and conditions, if any, as may be specified in order of delegation ” 


The argument is that masmuch as the power to dismiss 1s entrusted to the Gom- 
missione specifically, the gencral powcr of delegation provided for by section 10 
(2) does not enable him to delegate such power to the Deputy Commussioner In 
support, reference 1s made to section 58 (8), which says that the powers of enquiry 
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conferred by that section in respect of maths may be exercised by the Commissioner 
or by the Deputy Commissioner, to whom powers in that behalf have been delegated 
by the Commussioner under section 10 (2) It 15 said that wherever power,has been 
given to a particular named authority and that power 1s subject to delegation to 
another officer, that 1s specifically mentioned 1n the section and section 58 (8) 1s an 
instance of that kind It seems to me that the entire argument proceeds under a 
misconception of the scope and ambit of section 10 (2). The scheme of the Act 
makes 1t quite clear that the power 1n matters of discipline leading to suspension, 
removal or dismissal of trustees ıs divided between the Deputy Commissioner and 
the Commissioner with a power to the Commussioner to delegate anv of his powers 
specifically conferred upon him by or under the Act. Instead of providng for enab- 
ling the Commissioner to delegate his powers under each of the sections conferring 
the power on him, section 10 (2) has been enacted as a general provision providing 
for a power for him to delegate Section 10 (2) itself contains indications that where 
such delegation 1s not intended 1t is specifically mentioned The sub-section says 
that the powers and duties under sections 18, 19, 38, 39, 52, 61, 64 or 76 are not 
subject to the power of delegation The power of delegation ıs, therefore, available 
to‘the Commissioner 1n respect of the other powers entrusted to him by or under 
the Act It 1s true that section 58 (8) specifically refers to the power of the Com- 
missioner to delegate 1n respect of powers within the ambit of section 58. But sub- 
section (8) of that section itself makes ıt explicit that the power of delegation 1s that 
contained 1n section 10 (2) and the delegation 1s not made by virtue of anything 
contamed in the sub-section Even without that sub-section, the power of the 
Commissioner to delegate would have been there Apparently, sub-section (8) 
Was put in by way of abundant caution Another reason may be that the rest of 
the sub-sections of section 58 deal with the powers of the Deputy Commussioner 
ın respect of any religious institution which would take both temples and maths. 
In the circumstances, therefore, the principle of express: umus est exclusi alterius 
has no application to this case Section 10 here expressly provides for a power to 
the Commussioner to delegate his powers except in respect of the sections mentioned 
therein and I can find no justifiable ground to limit its scope and hold that the 
Commissioner 1s not competent to delegate his powers under section 45 of Madras 
Act XIX of 1951. Reference was made to section 53 of Madras Act XXII of 1959 
which starts with a definition of “ appropriate authority " and an argument was 
addressed that having regard to this provision ıt should be held that the power 
under section 45 1s not one of those powers which the Commussioner 1s contemplated. 
by the Act to be competent to delegate. I am unable to appreciate this argument. 
It seems to me that even under section 53, the position 1s not different and the 
powers of the Commissioner under that section are within the scope of the power 
of delegation under section 13 (2) of Madras Act XXII of 1959 The first point 
1$, therefore, rejected 


It 1s next contended that even on the assumption that there was a proper dele- 
gation by the Commissioner of his power to the Deputy Commissioner, inasmuch 
as the Deputy Commussioner failed to comply with the Proviso to sub-section (2) 
of section 45, his order should be held to have been vitiated. I do not think that 
this argument requires serious consideration It 1s obvious from the provisions 
of section 45 that the Proviso will apply only to a case which 1s within the jurisdiction 
of the Area Committee 


There 1s still less substance in the third point urged for the petitioner. It 
may be, as has been now well recognised, that a right to hold hereditary office of 
trusteeship 1s property within the meaning of Article 19 of the Constitution. But 
I am unable to appreciate the argument ın the direction of the Deputy Commissioner 
with reference to rule 9 (1) already referred to, to the petitioner to lease out the 
lands by public auction, amounts to an interference with the right to hold the pro- 
peity, namely, the hereditary trusteeship The rule 1s eminently a reasonable 
restriction in public interest, for, ıt is conceived in the interests of the religious 1nstitu- 
tons The direction does not 1n any way interfere with the management by the 
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petitione of the lands. All that it requires was that the lands should be leased 
out by public auction, so that they might get the highest possible rent for the benefit 
of the institution In matters like this, in my opinion, one should look at the ques- 
tion not merely from the stand-point of the hereditary trustee, but also from the 
stand-point of the trust itself There ıs no point m the contention that the direc- 
tion of the Deputy Commissioner amounted to an infraction of the petitioner's 


fundamental right to hold property and, therefore, the direction was not a lawful 
order 


This Court, ın a petition for certtorari, does not exercise an appellate jurisdiction 
and it cannot therefore, interfere with the quantum of punishment decided by a 
competent authority The question of punishment is not, therefore, for this Court 
to consider 


. The result is, the petition fails and is dismissed with costs Counsel’s fee 
Rs roo 


V S. ———— Petition dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special O11gmal Jurisdiction). 
PRESENT —Mr JUSTICE VEERASWAMI 


TR.P Swamy . Petihoner* 
v. 
The Industrial Tribunal, Madras and another . Respondents. 


Industrial Disputes Act (XIV of 1947), section 33 (2)— furisdictton of Tribunal under—Scope—Question 
of victimisation —lf should be considered in granting or refusing leave to wmpose proposed punishment—Person 
feeling aggrieved on the ground of victimisation if can apply under Article 226 of the Constitution of India, 1950. 


Having regard to the limited jurisdiction of the Tribunal under section 33 (2) of the Industrial 
Disputes Act, 1947, 1t rightly confined itself to the question of grant or refusal of leave to the proposed 
punishment ‘The proper remedy of a person feehng aggrieved on the ground of victimisation by 
the management 1s not by way of a petition under Article 226 of the Constitution to quash the order of 
the Tribunal ^ 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therem and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certorar: calling for the records in Petition No. 33 
of 1961 in ID No 62 of 1958 on the file of the Hon’ble Industrial Tribunal, Madras 
and to quash the order, dated 3rd April, 1961 and made therein 


CP Kandaswamy, for Petitioner. 
The Court made the following 


OrvDER —The petitioner stated that the action taken or proposed to be taken by 
the management 1s an act of victimisation and that the Tribunal, while considering 
the question of grant or refusal of leave under section 33 (2) of the Industrial Dispu- 

“tes Act should have gone into that question and expressed 1ts opinion. In one place the 
Tribunal has considered certain circumstances and felt that the punishment proposed 
might be regarded as excessive Even so, having regard to the lunited jurisdiction 
ofthe Tribunal under section 33 (2) ofthe Act, it rightly confined itselfto that juris- 
diction I can, therefore, see no error of jurisdiction or other error apparent on 
the face of the order of the Industrial Tribunal. 


If the petitioner feels aggrieved on the ground of victimisation, the proper 
remedy is not by way of a petition under Article 226 of the Constitution to quash 
the order of the Industrial Tribunal, under section 33 (2). The petition is dismissed. 


K S. ————— Petition dismissed. 





*W.P. No. 87 of 1962. 12th March, 1962. 
: (21st Phalguna, 1883, Saka.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction.) 
PRESENT ‘—MRr JUSTICE VEERASWAMI. 


V Munuswamv .. Petetroner * 
U 
The Mayor, Corporation of Madias, and another .. Respondents. 


Madras City Mumoapal Act (IV of 1919) as amended by Madras Act (XVI of 1961), section 5 (2)—City 
Municipal Corporation Co-option of Councillors Rules, Rule 7—Co-option of person entitled to be elected from a 
ewcle—Propriety— Such person’—Meanmg of —Form prescribed by rule 7, of violates secrecy of ballot 


Sub-section (2) of section 5 of the Madras City Municipal Act (IV of 1919) (as amended in 1961) 
states that the person nominated for co-option should satisfy the test of eligibility for being elected. 
as a Councellor from anyone of the divisions of a circle. The words ‘such circle’ do not mean in the 
context that the candidate should belong to the very circle 

While secrecy has to be maintained, it 1s not secrecy in an absolute sense, impenetrable under any 
circumstances The counterfoil, though 1t contains the Seria]. No of the elector, is not a document 
available for inspection by any member of the public It can be looked nto only after opening the seal 
and On directions given under the relevant rules There is no infringement of the rule as to secrecy of the 
ballot paper in the form prescribed by the rule 

Petition under Article 226 of the Constitution of India, praymg that ın the 
circumstances stated therein and in the affidavit filed therewith, the High Court will 
be pleased to issue a writ of prohibition, prohibiting the respondents herein from 
co-opting the Councillors belonging to the Scheduled Castes for the Circles II, V 
and VIII of the Municipal Corporation of Madras as per the first respondent’s 


notice, dated 30th May, 1962 
P. R. Gokulakrishnan, for Petitioner. 
T Chengalvaroyan, for Respondent. 
S. Mohan for the Additional Government Pleader, for State 


The Court made the following 


OrvrerR —This petition by a Councillor of the Corporation of Madras is for 
prohibiting the Mayor and the Commussioner of the Corporation from co-opting 
Councillors belonging to the Scheduled Castes for Circles II, V and VIII, pursuant to 
the Mayor’s notice , dated goth May, 1962 The notice stated that the Council will 
be convened for 11th June, 1962, for such co-option of Councillors The petitioner's 
ebjections to the proposed co-option were fourfold, two of which do not arise in view 
of subsequent amendments of the Rules The two points which survive for decision 
are * (1) the nominee from the Scheduled Castes should belong to the Circle for which 
he 1s nominated for co-option as a Councillor and (2) the form of the foil, counter-foil 
and ballot paper prescribed by rule 7 of the City Municipal Corporation Co-option 
of Councillors Rules offends the rule of secrecy 


Regarding the first point, section 5 (2) of Madras Act LVI of 1961 reads 


“ If no person belonging to a Scheduled Caste is elected as a Councillor from any of the divisions i 
a circle, then, the elected members of the Council shall, m accordance with rules to be made ın this be- 
half by the State Government co-opt to the Council as 1ts Councillor for such circlea person belonging 
to a Scheduled Caste and eligible for being elected as a Councillor from any one ofthe Divisions of 


such circle." 

According to the petitioner the intention of this sub-section 1s that unlike a candidate 
for election, a candidate for co-option should belong to one or other of the divisions 
of the Circle for which he ıs intended to be co-opted A reading of the sub-section 1s 
enough, m my opinion, to repel this contention ‘The sub-section clearly states 
that the person nominated for co-option should satisfy the test of his eligibility for 
being clected as a Councillor from any one of the Divisions of a Circle The words 
“ such circle ” in the sub-section do not mean ın the context that the candidate for 
co-option should belong to the very circle. All that the concluding words of the 








*WP No 779 of 1962. 4th December, 1962 
(13th Agrahayana, 1884, Saka). 
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sub-section indicate 1s that 1f the person nominated for co-option 1s entitled to be 
elected from a particular circle, that will sufice ‘L's point is, therefore, rejected. 


The second point argued 1s ın relation to rule 7~ The form prescribed by that 
rule 1s as under - 


Gounterfoil No Circle 

Co-option as a Councillor to the Council for Circle 

Serial No of elector 

Foil No 

Circle 
Co-option as a Councillor to the Council for Circle, 
Ballot Paper 
Names of candidates Cross-mark 

€ I 

2 

5 


What is argued 1s that since the counter-foil shows the Sirial Number of the particular 
elector and as the Officer who issues the foil and ballot paper, may possibly be attend- 
ing the counting, he may, remembering the counter-foil number and the serial 
number of the elector, be in a position to 1dentify from the ballot paper the person for 
whom the particular voter had voted In that way, according to the petitioner, the 
rule directing secrecy of the ballot isinfringed Balakrishna Ayyar, J , in W P. No 

370 of 1959 considered the very point and overruled the same The learned Judge 
pointed out that while secrecy should, of course, be maintained, 1t 1s not secrecy im 
an absolute sense, impenetrable under any circumstances. With due respect, I find 
myself ın agreement with these observations of the learned Judge. Normally 
from the ballot paper itself 1t would not be possible to identify the voter with the vote 
he exercised for a particular candidate The ballot paper does not contain the 
Serial Number of the elector. That number no doubt finds a place ın the counter-foul. 
But the counter-foil is not a document which 1s available for inspection by a member 
of the public. It can be looked into only after opening the seal and on directions 
given under the relative rules, I do not, therefore, think that there 1s any infringement 
of the rule as to secrecy of the ballot paper by adopting the form prescribed by rule 7. 


But ıt ıs stated on behalf of the petitioner that 1f the Mayor or other Officer, who- 
issued the foil and who possibly may remember the corresponding counter-foil 
number and the Serial Number of the elector therein entered, will, 1f he attends the 
counting, be in a positior to identify the vote Iam, however, told by Sri 
'T Chengalvaroyan that according to the practice prevailing, the Mayor who usually 
issues the foil and the ballot paper will not himself attend the counting, but he chooses 
two of the Councillors for the purpose This is undoubtedly a wholesome practice 
which deserves to be maintained 


The petition fails and is dismissed. No costs 
K.S 





Petition dismissed... 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT : Mr JUSTICE GANAPATIA PILLAI 


Palani Goundar .. Petitioner + 
v. 
Palani Goundar .. Respondent 


Madras Cultwating Tenants? (Payment of Fair Rent) Act (XXIV of 1956)—Fixation of faun rent on applica- 
tion—Effectwe from date of application No jurisdiction to fix retrospectively and prior to date of application 

The fixation of fair rent by the Rent Court would take effect from the date of the application ın 
which the order was passed There 1s no justification either in the language of section 3 or in any 
other provision of the Act to hold that the Rent Court has jurisdiction to fix rent which would have 
retrospective effect and to take effect from a date even prior to the date of the application 


— —————— ees 


' *GR P, No 1299 of 1962 2nd November, 1962. 
(11th Kartika, 1884, Saka ) 
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Petition unde: section 6-B of Madras Act XXV of 1955 as amcndcd by Act XIV 
of 1956 and read with section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Revenue Divisional Officer, Coimbatore, dated 5th 
July, 1962 and made 1n O P No 150 of 1961 


T. Ramaprasad Rao for Messrs John and Row and S. Naimar Sundaram, for 
Petitioner 

T. R. Ramachandran, for Respondent. 

The Court made the following 


Orper.—This 1s a petition to revise the order of the Revenue Divisional Officer, 
in O P No 150 of 1961 by which he directed eviction of the present petitioner-tenant 
on the ground that the arrear of rent due by him was a sum of Rs 810 The Officer 
came to this conclusion on the supposition that the rent payable for 1959-1960 ard 
1960-1961 was Rs 530 per annum This supposition was based upon the order of 
fixation of fa rent in OP No 1 of 1961 by the Tahsildar of Pollachi The facts 
leading upto the present petition are the following : 


'There is no written lease deed. between the parties The parties are also not 
agreed as to what was the rent agreed upon, the tenant saying that 1t was only Rs. 
'250 and the landlord contending itwas Rs. 450 In O P No 45 of 1960 the landlord 
filed an application for eviction against the present petitioner on the ground of arrear 
of rent and contended that the rent due was Rs 450 The tenant appeared 1n that 
proceeding and contested the same on the ground that the rent agreed was Rs 250 
The Tribunal which heard O.P No 45 of 1960 accepted the contention of the respon- 
‘dent and held that the vent due was Rs 250 Immediately thereafter in October, 
1960, the landlord filed an application before the Tahsildar, Coimbatore, for fixation 
of fair rent. That Officer eventually passed an order holding that the fair rent for 
the land was Rs 530 per annum and added a rider to his order, directing the tenant 
to pay Rs. 810 as arrear of rent for the two years 1959-60 and 1960-61, after giving 
credit to the sum of Rs 250 already paid tor 1959-1960 Against the order an appeal 
"was taken to the Tribunal, the District Munsif of Commbatore, who:set aside the order 
in so far as ıt directed payment of Rs 810 as arrear of rent on the ground that ıt was 
beyond the jurisdiction of the Tahsildar acting as Tribunal for fixation of fair 1ent to 
make such an order ‘This appeal was disposed of during the pendency of the appli- 
cation for eviction 1n which the order now impugned was ultimately passed Accept- 
ing the order made by the Tahsildar, fixing the arrear at Rs 810 the Deputy Collector 
ordered eviction on the ground that that was the arrear duc Mr Rao for the peti- 
tioner contends that the Deputy Collector ought to have given effect to the appellate 
-order of the Tribunal, and should not have calculated the arrear of rent taking the 
fair rent fixed Rs 530 to be payable for the yea: 1959-1960 also He bases this 
argument on two grounds the first ıs that the appellate Tribunal set aside that 
portion of the order of the Tahsildar which declared the arrear to be Rs 810 The 
second 1s that the Tahsildar who was empowered to fix fair rent had no jurisdiction 
to fix fair rent retrospectively. 


Mr T R Ramachandran, for the respondent, contends that under section 4 of 
the Fixation of Fair Rent Act the Tashsildar had jurisdiction to fix fair rent even for 
a period anterior to the period covered by the application for fixation of faiy reht. 
In support of this argument he relied upon the language of section 3 of the Act, which 
does not indicate whether the Tribunal had jurisdiction to fix fair rent only pros- 
pectively He relies on the Proviso to section 3 which indicates that the Tribunal 
fixing fair rent had jurisdiction to fix such rent for the harvest which took place in 
_the month of September, 1956 This provision became necessary because the Act in 
question (Act XXIV of 1956) came into operation on 29th October, 1956 and 
by reason jf section 1 (3) was deemed to have come into force on 1st October, 1956. 
‘This provision would naturally give rise to the presumption that the Tribunal autho- 
rised to fix fair rent had no jurisdiction to fix fair rent for any period prior to Ist 
October, 1956. It was therefore necessary to insert a clause or proviso in section 3 
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enabling the Tribunal fixing fair rent to fix such rent even for the harvest which had 
taken place in September, 1956 The effect of this Proviso according to Mr.Rama- 
chandran 1s that the Tribunal had jurisdiction to fix fair rent not only prospectively 
but also retrospectively. "This argument, 1n my opinion, has no force and cannot be 
accepted, having regard to the scheme of the Act and the decision of this Court It 
is well-settled now that till fair rent 1s fixed by an application made by any of the 
parties to the concerned authorities the agreed rent shall be the lawful rent and pay- 
ment (and acceptance) of such rent shall be m full quit of the liability to pay rent 
"That would mean the fixation of fair rent by the Tribunal would not disturb the 
rent already paid and accepted 1n full discharge of the liability for payment of rent. 
"That result would only follow if the operation of the order fixing fair rent 1s to be 
prospective an not retrospective. I took this view in CR P No 928 of 1960 and 
said that the order fixmg fair rent would take effect from the date of the application 
im which that order was passed A different view as to the date from which the 
order fixing fair rent was to take effect was taken by Ramachandra Iyer, J (as he 
then was) in Muthu Kumara Padayacht v Sambandam Pilla? To resolve this conflict 
Kunhamed Kutti, J. referred a case (Pena Mar: Goundan v. Ramaswam: Goundan?, 
C R. P. No. 2459 of 1961 to a Bench The conflict really centred om the 
question from what date the order passed by the Tribunal fixing fair rent 
should take effect, namely whether ıt should take effect from the date of the 
application for fixation of fair rent as held by me or from the date of the order 
as held by Ramachandra Iyer, J (as he then was) The Bench pieferred 
the view that the order should take effect from the date when the application 
for fixing fair rent was made. The question whether the order would take effect 
for a period anterior to the date of the application was not raised specifically before 
the Bench but I read the judgment of the Bench to mean that this contention was 
impliedly repelled because the learned Judges relied upon section 6 of the Act that 
the order fixing fair rent shall be enforced for a period of five years. This provision 
‘was understood by the Bench to imply that the Tribunal fixing fair rent had jurisdic- 
tion to give effect to their order from the date of the application for fixing fair rent. 
"To accept the contention of Mr. Ramachandran would lead to the result that though 
no specific words are found 1n section 3 giving jurisdiction to the Tribunal to fix fair 
rent retrospectively the result of fixing of fair rent would be to reopen settled transac- 
tions between the landlord and tenant by which rent was accepted at a rate hi gher or 
lower than the rent fixed by the Fair Rent Tribunal, on the ground that the rent 
accepted was the agreed rent between the parties I do not find any justification in 
the language of section 3 or any other provision of the Act to hold that the Fair Rent 
‘Tribunal has Jurisdiction to fix rent which would have retrospective effect It follows 
that the order complained against is wrong and the Deputy Collector was bound to 
‘calculate the arrear on the supposition that the order fixing fair rent had only pros- 
pective operation On that basis the arrear of rent due would be Rs 280. 


The order of the Deputy Collector 1s therefore set aside and m 1ts place an order 
1s made declaring the arrear due to the respondent to be Rs 280 and the petitioner 1s 
directed to deposit this amount in the Office of the Revenue Divisional Officer, 
Coimbatore, within a period of one month from the date of receipt of the records in 
that Court Ifsuch a depositis made the Deputy Collector will dismiss the applica- 
tion for eviction If no deposit 1s made ın accordance with this order, the Deputy 
Collecter will proceed to pass orders in accordance with law 


V S. Petition allowed. 


1, (1960) 1 M.L.J 20. 2. Since reported in (1962) 2 ML J. 541. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR Justice GANAPATIA PILLAI AND MR. JusricE VENKATADRI. 


C. Govindaraju Mudaliar .. Appellant * 
y. 
Vinayaka Mudaliar and others Respondenis. 


Transfer of Property Act (IV of 1882), section 53-A—Part performance—Agreement of sale signed by the 
Manager of the joint Hindu family—For discharging binding family for—Purchaser put into possessron—Contract’ 
signed by hum or on his behalf ».. Meaning of the expression—Purchaser sf can invoke section 53-4 ` 

Hindu law—Manager of Joint Hindu family—Powers of 


The Manager of a jomt Hindu Family entered into an agreement to sell the family property for the 
purpose of discharging debts binding on the family In pursuance of the agreement he put the pur- 
chaser ın possession of the property. The Manager has got the right under the law to enter into such. 
transaction not only on behalf of himself but on behalf of the members of the family He 1s ghe 
person who apply answers the description of the ' transferor” m the sense 1n which these words are 
used insection 53-À of the Act. The plaintiff cannot plead ‘that section 53-A of the Act 1s not 
applicable, as the Manager has not signed the agreement on behalf of the other coparcenérs Section 
53-A of the Act is apphcable to a. transaction entered mto by the Manager of a Hmdu undivided 
family whereby he alienates jomt family property for bmding purposes and for legal necessity. 

Tt is settled law that so long as the members of the family remain undivided the father of the family 
if ahve, or m his absence; the senior member of the family is entitled to manage the joint family. Hes 
entitled to the full’ possession of the joint family property. He has the power and right to represent the 
family m all transactions relating toit. He has got power over the income of the Joint family properties, 
He has gota nght to'alienate the Joint family properties for legal necessity or benefit of the estate He 
is entitled to contract debts for family purposes He can give full discharge and has power to acknow- 
ledge debts. He can refer a dispute to arbitration or he can himself compromise the dispute — He is 
er to sell or to mortgage the family property on the ground of justifying necessity whether 
it 1s for payment of debts binding on the family or to pay off the claims of the Government on account 
of land revenue cess or tax, or for the mamtenance of the members of the family, or for the purpose of 


defraying the expenses of the family. 

Appeal against the Decree of the Court of the Subordinate Judge (Additional) 
of Vellore in AS. No. 86 of 1959 preferred against the Decree of the Court of the 
District Munsif of Sholingur in OS No 367 of 1949 


T T Vyayaraghavan, for Appellant 
S Ramanuja Chanar and C. P. Rajagopala Iyengar, for Respondents 
When the appeal came for hearing before himthe following Order of Reference 


was made by 

Kalasam, F t—The question that arises for decision in the Second Appeal 1s as. 
to the construction of the words “ by writing signed by him or on his behalf” in. 
section 53-A of the Transfer of Property Act. In this case, under Exhibit B-8, dated. 
5th April, 1940, Swaminatha Mudali, one of the three sons of Krishnaswami Mudali 
siened an agreement of sale infavour of Sellammal and the second respondent It 1s 
not stated that he si gned on behalf of his younger brothers. It is admitted that on. 
the date of the agreement, the father Krishnaswamt Mudali was dead and 
Swaminatha was the managing member of the jomt family consisting of himself 
Damodara and Pinagapani. The two younger brothers Damodara and Pinagapani 
were majors on the date of the agreement It is contended. on behalf of the plaintiff 
who is a purchaser of the suit property, from the fourth defendant who, 1n turn, pur- 
chased ıt from Swaminatha and his brothers under Exhibit A-1, dated 25th May, 
1946, that if the agreement Exhibit B-8, dated 5th April, 1940, executed by 
Swaminatha ıs not binding on the younger brothers Damodara and Pinagapani 
and even if the defendants were 1n possession In pursuance of that agreement, the 
defendants are not entitled to use the possession as a shield under section 53-A of 


the Transfer of Property Act. 
The learned counsel for the appellant-plaintiff contends that the right of the 
person who 1s in possession in pursuance of an agreement is confined only against. 


competent eith 


rd August, 1962. 


* SA No. 1515 of 1959 : 3 
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the person who contractcd in writing signed by him or on his buhalf Learned 
counsel construes the words ' signed by him or on his behalf” asa peison who has 
signed the document and on whose behalf the person signing has contracted. 
For this proposition he relies on a decision of this Court reported in Rattayya v. 
Chandrayya!. Satyanarayana Rao, J , observes as follows (at page 527) ` 


** Tt was contended however on behalf of the respondent that as Rajayya was the father and the 
head of the family he was the manager of the family and must be deemed to have entered into the con- 
tract on behalf of and for the benefit of jomt family of himself and his sons and that therefore the 
contract also must be deemed to have been signed by him not only for himself but also on behalf of his 
sons . The language of section 53-A 1s not that the contract should be signed *by him or must be 
deemed to have heen signed on his behalf. The language 1s ‘signed by him or onhis behalf? The 
statute therefore requires the actual signature of somebody who 1s the plaintiff or by some one on his 
behalf . To accept the contention of the learned Advocate for the respondent would be introducing 
into the language of the section, ignoring the express words, terms which are not there ” 


This decision was followed by a Bench of the Andhra Pradesh High Court in 
Satjanarayanamurth, v. Subrahmanyam? -The Division Bench agreed with the views 
expressed 1n Rattayya v. G. Ghandrayya* and observed as follows . (at page 407) 

“ Thus, 1n order to attract section 53-A, ıt 1s essential that the contract must be signed by him or 
expressly on his behalf That section cannot come mto play where the writing 1s deemed to have 
been signed on his behalf That covers only two cases, namely, where the plaintiff has actually signed 
or where someone who has been specifically authorised has signed on his behalf If the language was 
‘signed by him or on his behalf or deemed to have been signed by him’, 1t would have been permissible 
to import such notions into the section ” 

Section 53-A states : 

“ Where any person contracts to transfer for consideration any mmovable property by writing 

signed by hm or on his behalf.” 
The question that arises for consideration 1s whether the person signing should in the 
document itself recite that he 1s signing on behalf of other person also or whether it 1s 
permissible to admit evidence on the question that the person who actually contrac- 
ted executed on behalf of other persons also On a reading of the section I am of the 
view that it 1s not required that the person signing should express in the document 
itself that he was signing on behalf of others also and that evidence on that question is 
admissible Chandra Reddy, C J , observes that in order to attract section 53-A ıt 
is essential that the contract must be signed by him or expressly on his bchalf The 
word “expressly” is not found in section 53-A and I do not find any Justification 
for reading that word in the section As I am unable to agree with the conclu- 
sions arrived at by Satyanarayana Rao., J, it 1s necessary that the entire Second 
Appeal should be disposed of by a Bench of this Court. The papers will be placed 
before My Lord, the Chief Justice for orders. 


In pursuance of the Order of Reference (the Second Appeal came on for hear- 
ing before the Bench (Ganapatia Pila: and Venkatadri, FF.) 

T T. Vijayaraghavan, for Appellant 

S Ramanujacharur and C P. Rajagopala Iyengar, for Respondents 

The Judgment of the Court was dehvercd by 


Venkatadri, 7.|-—Yhis Second Appeal has been referred to a Bench as it raises 
a question of general importance, namely, whether section 53-A of the Transfcr 
of Property Act would apply to an agreement signed by a manager of a Hindu 
joint family on behalf of other members of the family without describing himself 
assuch The short facts that are necessary for the disposal of this interesting ques- 
tion are the following : The suit property originally belonged to one Krishnaswam1 
Mudaliar and his three sons Swaminatha, Damodara and Pmagapani  Krishna- 
swami Mudaliar and his eldest son Swaminatha executed an usufructuary mort- 
gage in favour of one Sundararajan Sundararajan, the usufructuary mortgagee, 
entered into an agreement to assign his mortgage rights to Jecvarathnammal (the 
second defendant in the suit) and Chelliammal, the wives of the first defendant in the 
suit for a sum of Rs 2400n 19th February, 1940 Afte: the death of Krishnaswami 
Mudaliar, Swanvnatha, his eldest son executed an agreement Exhibit B-8 to sell 
the suit property to Jeevarathnammal and Chelliammal subject to the rights of the 


I (1948) 1 MLJ 392 AIR 1948 Mad. 2. (1959) t An WR. 405 
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usufructuary mortgagee and the decree debt in favour of one Ayyavu Naidu. Later 
in pursuance of the agreement entered into with Sundararajan, Jeevarathnammal 
and Chelliammal got an assignment of the mortgage rights on gth April, 1940, 
from Sundararajan | Swammunatha evaded and: failed to execute a regular sale 
deed ın favour of Jecvarathnammal and Chelliammal as per his agreement entered 
into with them on sth April, 1940 On the other hand, Swaminatha and his 
two brothers entered mto a separate transaction by way of a sale of the very same 
property in favour of the fourth defendant on 25th March, 1946, fora sum of 
Rs 1,000 The fourth defendant in his turn sold the property for asum of Rs 2,500 
to the plaintiff by a registered sale deed Exhibit A-3 on 11th December, 1948. The 
plaintiff has filed the present suit. for a declaration of his title to the property by 
reason of his purchase under Exhibit A-3 and for directing the defendants to 
deliver possession of the suit property to him~ 


The suit 1s resisted by the defendants on the ground that the plaintiff’s vendor 
had full knowledge of the prior agreement Exhibit B-8, that the sale in favour of the 
fourth defendant (Exhibit A-1) was a nominal transaction and as such the fourth 
defendant had no title to the prperty The defendants 1 to 3 got 1nto possession 
of theproperty in pursuance of Exhibit B-8 in part performance thereof and the 
suit 1s therefore not maintamable and is liable to be dismissed. 


On these pleadings the parties went to trial The case was at first dismissed 
‘by the trial Court, but that decision was reversed on appeal Defendants 1 to 3 
took the matter on Second Appeal to the High Court and the High Court remanded 
the case to the trial Court for fresh disposal When the suit came for trial after 
remand the trial Court found that Swaminatha and his two brothers constituted 
members of the Hindu joint family, that the agreement Exhibit B-8 was executed 
-while Swaminatha and his two brothers were living as members of a joint family, 
that the purpose of the agreement was to discharge the mortgage debt binding on 
the family, that Swaminatha as the manager of the family was competent to deal 
with the property for consideration and necessity, that im. pursuance of the agree- 
ment Exhibit B-8 defendants 1 to 3 were put 1n possession of the property and that 
they are entitled to invoke section 53-A of the Transfer of Property Act The trial 
Court accordingly dismissed the suit. ‘The lower appellate Court agreeing with 
the findings of the trial Court dismissed the appeal preferred by the plaintiff The 
plamtiff has preferred this Second appeal against the judgment and decrees of the 
lower Courts and has raised an interesting question of law whether section 53-A 
would be applicable to the facts of this case when Swaminatha alone has executed 
Exhibit B-8 1n favour of the second defendant and another without making any 
reference in the document to his status ın the family or as on behalf of the famuly. 


The doctrine of part-performance is an equitable doctizne designed to relieve 
the rigour of the law and provide a remedy when a transfer or an agreement for 
transfer falls short of the requirements laid down by the law In England the 
doctrine was developed by the Equity Courts In a modified form it has been re- 
cognised statutorily in India being embodied in section 53-A of the Transfer of 
Property Act The section 1s a new one and was introduced ‘by the amending Act 
of 1929 Section 53-A so ar as it 1s relevant for our purpose 1s as follows > 


** Where any person contracts to transfer for consideration any immovable property by writing 
signed by him or on his behalf from which the terms necessary to constitute the transfer can bê ascer- 
tained with reasonable certamly and the transferee has, in part performance of the contract, taken 
possession of the property or any part thereof, or the transferee, being already in possession, continues 1n 
possession 1n. part performance of the contract and has done some act in fuitherance of the contract .” 
The question that has to be considered in this appeal 15, what 1s the interpretation 
to be given to the words “writing signed by him or on hus behalf" occurring in 
this section. ‘These words have been interpreted recently by various High Courts. 


To start with, we may begin with the decision of our High Court These 
words came up for interpretation before a Bench of this Court consisting of Wads- 
worth and Patanjali Sastri, JJ., 1n Subrahmanyam v. Suboa Rao! In that case the 
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facts are the following : The plamtiff's mother and guardian entered mto an agree- 
ment to sell the suit lands to the defendants for the purpose of discharging certam. 
debts due by the deceased father of the plaintiff In pursuance of that agreement 
the purchasers were put in possession of the suit properties. It 1s common ground. 
that the transferees discharged the mortgaged debts binding on the family Subse- 
quently the mother-refused to execute a registered sale-deed. Takmg advantage 
of this circumstance, the plaintiff m that suit who was still a mmor through his 
mother filed a suit for possession of the suit properties attacking the sale as not bind- 
ing on him, as there was no necessity for his guardian to sell the land for discharging” 
the debts, which could have been lhquidated out of the mcome of the large extent. 
of immovable property left by his father. The Courts below gave a finding that 
the plaintiff's father had left a large amount of debts which could not have been 
discharged fiom the income of the family properties and that ıt was necessary and 
berfeficial to sell some of them for the purpose. The trial Court held that section 
53-A of the Transfer of Property Act was applicable to the transaction in question 
and barred the plaintiff’s clam. But the lower appellate Court took the view that 
an agreement for sale of a minor’s property by his guardian was void and that its 
performance did not fall within section 53-A of the Transfer of Property Act and 
was no valid defence to an action brought by the minor to recover the property 
When the matter came up m Second Appeal Patanyali Sastri, J, who delivered 
the judgment of the Bench, observed at page 150: 


** Where a guardian contracts to transfer immovable property belonging to his minor ward, can. 
it be said that the minor ıs the ‘transferor’ within the meaning of the section ? The term clearly refers 
back to the opening words of the section and must we think be taken to signify the person who ‘contracts 
to transfer’ It must be remembered that the doctrine of part performance rests on the ground of 
fraud which 1s personal and has been held to apply only to the party, who, having entered into a contract 
and permitted the obligee to act on the faith of it as i£ it. were legally perfect, seeks to resile from ıt 
on the ground of its imperfect execution ” 


When this decision was taken on appeal to the Privy Council their Lordships of 
the Judicial Committee in Subrahmanyam v. Subba Rao!, reversed the decision of 
this Court and held - 

** Where the mother of Hindu minor enters into a contract for sale of mmovable property belonging 
to the minor, on his behalf, and the contract 1s one which ıt 15 within her competence as guardian to en- 
ter into, so as to bind the minor by ıt and the contract 1s for the benefit of the minor, the minor is the 
person who most aptly answers the description of * the transferor’ in the sense 1n which these words are 
used m section 53-À It follows, therefore, that m such a case, he 1s debarred by the section from ob- 
taining relief by way of possession against the transferee who has been let nto possession 1n pursuance of 
the contract and who has performed his part of the contract ? 


Just before the Judicial Committee made their above pronouncement of the 
law on this subject, Satyanarayana Rao, J in Rattayya v. Chandrayya?, followed the 
view taken by Patanjal Sastri, J. ın Subrahmanyam v. Subba Rao?, and observed : 


(at page 393) 


“ The language of section 53-A 1s not that the contract should be signed ‘by him or must be 
deemed to have been signed on his behalf’ The language is ‘signed by him or on his behalf’ The 
statute therefore requires the actual signature of somebody who 1s the plaintiff or by some one on his 
behalf  Ifitis merely a question of inferrmg that the signature was on behalf of others also the section, 
ım my opinion, would have no application and the language should have been ‘signed by him or on his 
behalf or deemed to have been signed on his behalf.” 


This option 1s certainly against the pronouncement of the Judicial Committee. 


Though the law is clearly laid down by the Judicial Committee, Krishnaswami 
Nayudu, J , 1n an unreported decision SA No 2695 of 1949 followed the decision 
of Satyanarayana Rao, J., ın Ratiayya v  Ghandrayya?, holding that the decision of 
the Privy Council would not apply to the facts of the case before him The facts 
in S A. No 2695 of 1949 are briefly these A father and one of his sons entered 
into an agreement with the defendants to sell a property admittedly belonging to 
the jomt family Subsequently the other sons filed a suit to eject the defendants on 
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the ground that they had become entitled to the suit properties under a family 
partition. The defendants raised a contention that in pursuance of an agreement 
with, the plaintiff's father and one of their brothers the defendants were in posses- 
sion of the suit properties and invoked section53-A of the Transfer of Property Act 
as a bar to the suit. Krishnaswam: Nayudu, J , pointed out that the agreement 
in that case did not purport to be signed on behalf of the plaintiffs, that the plamtiffs 
were not mentioned in the agreement at all, that the agreement was signed by their 
father and their brother and as such there was no indication ın the document that it 
‘was on behalf of any others than the executants. The learncd Judges expressed 
his view thus: 

** The principles of Hindu Law as to the nature of the acts of the manager of a Hindu joint family 


on the minors and other members of the family cannot be sought in support m construing section 53-A 
and thus extend its application to cases, which are not strictly governed by the said provision ” ! 


With great respect to the learned Judge, we are of opmuon that the view expressed 
by him 1s too wide an interpretation of the words “ signed by him or on his behalf.” 


The words “ writing signed by hum or on his behalf” came up for interpretation 
before a Bench of the Andhra Pradesh High Court consisting of Chandra Reddy, 
C J. and Mohammad Ahmed Ansari, J in Satyanarayanamurihy v. Subrahmanyam!. 
‘The short facts in that case are: The plaintiffs and the defendants formed members 
of a jot Hindu family Defendants 1 to 3, the 1st plamtiff and the minor second 
plaintiff by his father and guardian executed a sumple mortgage in favour of one 
Lachanna On the same day, they executed another simple mortgage for a similar 
sum in favour of one Sathiraju Subsequently they entered into agreements of 
sale in favour of the mortgagees. Later the plaintiffs filed a suit for partition and 
for possession after declaring that the transactions entered into in favour of the 
defendants would not be binding on them It was contended that section 53-A 
of the Transfer of Property Act prevented the plaintiffs from asserting any title to 
the properties in dispute The question for determination by the Bench was 
whether section 53-A of the Transfer of Property Act would apply to the tran- 
sactions in that case Chandra Reddy, C J , delivering the judgment of the Bench, 
observed at page 536: 

“ Tt is true that an agreement of sale made by the manager of the family would bind all the persons 
provided ıt is for the benefit of the family and would affect the interests of each of them, as under Hindu 
Law, the manager is vested with authority to represent the family and to do all acts on its behalf, so 


long as they are not detrimental to 1ts interests But these considerations are irrelevant 1n. construing 


T A which bars a person who has contracted to sell property by writing ** signed by him or on 
e 


Thus, in order to attract section 53-A, it 1s essential that the contract must be signed by him or 
expressly on his behalf That section cannot come into play where the writing 1s deemed to have been 
signed on his behalf. That covers only two cases, namely, where the plaintiff has actually signed or 
where some one who has been specifically authorised has signed on his behalf. If the language was 
* signed by hum or on his behalf or deemed to have been signed by him,’ 1t would have been permissible 
to import such notions into‘the section As ıt 1s, the signature must be by the contracting party or by 
some one on his behalf." 


The learned Chief Justice followed the decision in Rattayya v. Chandrayya?, and 
also the unreported decision of Krishnaswami Nayudu, J in S.A No. 2695 of 1949 
already referred to With great respect, we are unable to agree with the proposition 
of law laid down by the learned Chief Justice of the Andhra Pradesh High Gourt. 
We may however state that 1t does not appear from a reading of the judgment of 
the Bench that the decision of the Privy Council ın Subramanyam v. Subba Rao, 
was brought to the notice of the learned Judges. 


It ıs settled law that so long as the members of the family remain undivided. 
the father of the family 1f alive or, in his absence, the senior member of the family 
is entitled to manage the joint family. He 1s entitled to full possession of the jomt 
family properties and 1s absolute in its management. He has the power and right 
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to represent the family in all transactions relating to ıt. He has got power over the 
come of the joint family properties. He has got a right to alienate the Joint family 
properties for legal necessity or benefit of the estate He 1s entitled to contract 
debts for family purposes He can give full discharge and has power to acknowledge 
debts. He can refer a dispute to arbitration or he can himself compromise the 
dispute. The manager of the joint family ıs competent either to sell or to mortgage 
the family property on the ground of justifymg necessity whether 1t 1s for payment 
of debts binding on the family o1 to pay off the claims of the Government on account 
of land revenue cess or taxes, or for the maintenance of the members of the family, 
or for the purpose of defraying the expenses of the family Such ıs the power of 
the manager of the Hindu joint family. When he enters into a contract or an agree- 
ment to sell a property, he 1s acting not only on behalf of himself but also on behalf 
of the members of the family. 


* The question whether m such transactions section 53-À is applicable or not 
has been discussed by Gajendragadkar, J, now Judge of the Supreme Court in 
Ranchhod, v. Manuba. The learned Judge observed at page 156 : 

* Similarly, where a manager enters mto a contract for sale of 1mmovable property belonging to 
the family for a legal necessity, specific performance of the said. contract can be obtamed by the pur- 
chaser against all the coparceners of the family If that be so, 1f the manager had let into possession 
the mtendmg purchaser under the contract of sale, he would be entitled to protect his possession on 
the ground of part performance provided of course all the othe conditions of section 53-A are satisfied 
This would be so even though the other coparceners cannot be said to claim under the manager ” 
The learned Judge made the above observations while deciding the question whether 
a reversioner could be said to be a peison claiming under the widow after whose 
death he succeeds by reversion and whether in a suit brought by hun he could 
plead that section 53-A 1s not applicable to a transaction entered into by the widow 
during her lifetime The facts m that casc are the followmg: The suit house 
originally belonged to one Bhila, who died leaving behind him his widow Chhababai 
and two sisters Banabai and Manubai The widow Chhababai entered into a 
contract of sale 1n regard to the suit house The intending purchaser entered into 
possession of the suit property. After a few months the widow died On her death, 
the two surviving sisters of Bhila sold the property to the plaintiff The plaintiff 
filed the suit to recover possession of the property His clam was resisted by 
the defendant (purchaser) who was 1n possession of the property on the ground that 
section 53-A would protect his rights It was contended before the learned Judges 
of the Bombay High Court that the reversioner was not bound by the contract of 
sale made by the Hindu widow The learned Judge while discussing this question 
considered the nature of the widow’s estate and referred to the following observations 
of Lord Shaw in Janak: Ammal v. Narayanaswam: Aiyer?, in regard to the position of 
the Hindu widow * (at page 159) 

** (the widow's right) is of the nature of a right of property , her position 1s that of the owner. 


Her powers 1n that character are, however, lumted, but .. . so long as she 1s alive, no one has any 
vested interest m the succession ” 


On the facts found by the Courts below the learned Judges were of opinion that the 
agreement to sell the property was perfectly valid because 1t was justified. by legal 
necessity They proceeded to observe at page 156: 

* | We would prefer to hold that the reversioner who succeeds to the estate claims the estate 
untler the widow masmuch as a valid contract for sale of the property made by her for a legal necessity 
binds her ‘The position of the Hindu widow ‘qua’ the reversioner may perhaps be compared to that 
of the executor or trustee on the one hand and the legatee under a will or the beneficiary under a trust, 
Analogy may perhaps be drawn between the case of a manager contracting to sell the property of the 
family and the members of the family who are hound by such a contract if 1t 1s properly made by the 
manager within his authority.” 


In the end the learned Judges held that the reversioners were bound by the con- 


tract of sale and that the purchaser from the widow was entitled to rely upon the 
provisions of section 53-A of the Transfer of Property Act. 


SP PT e e e M M—MMM—————— — 


I. A.LR. 1954 Bom. 153. 634 - L.R. 34A. 207 : AIR. 1916 P.C, 117. 
2. (1916) 31 ML. 225 : I.L.R. 39 Mad. 7 9 7 


240 THE MADRAS LAW JOURNAL REPORTS. [1963 


This decision has been followed by another Bench of the Bombay High Court 
in Labchand v Sharifabi!, where the facts are One Sankarlal agreed to sell the suit 
property to one Yakub, husband of the defendant A draft sale deed embodying 
all the terms of the contract was duly signed by Sankarlal and possession of the field, 
that 1s the suit property, was delivered by Sankarlal to Yakub at the time of the 
execution of the draft sale deed Thus sale deed was however not registered on 
account of the sudden death of Sankarlal. "The purchaser was however 1m posses- 
sion of the property till his lifetime and thereafter his widow remained. ın possession. 
The two sons of Sankarlal and his widow filed a suit contending that the suit 
property was ancestral property belonging to the joint family and there was no legal 
necessity for Sankarlal to sell the property The defendant pleaded among other 
things that her possession was protected under section 53-A of the Transfer of Pro- 
perty Act It was contended on behalf of the defendant before the Bench that on a 
true construction of the expression “signed on his behalf” the transaction in qué&- 
tion has been signed on behalf of appellants 1 and 2 by Sankarlal who was the mana- 
ger of the joint family masmuch as he had authority to alienate the property 1n its 
entirety because the alienation was justified by existence of legal necessity On 
the other hand, 1t was contended on behalf of the plamtiff that the document on 
its face showed that Sankarlal had signed it only on his own behalf, that he did not 
say that he was executing the document as the karta of the jomt family or that he 
was signing the document in his behalf as well as on behalf of his two sons, appellants 
1 and 2, and that strict construction must be placed on the expression “ signed on 
his behalf” inasmuch as section 53-A does not create a right but only afforded a 
shield against dispossession They relied on the decisions in Rattayya v. Ghandrayya?, 
and Satyanarayanamurthy v. Subrahmanyam? After referring to these decisions the 
Bench observed (at page 217) : 


'* With. utmost respect we find it difficult to put such a strict construction on section 53-A of the 
Act as that would, ın our opinion, defeat the mtention of the Legislature ” 


On the other hand, the Bench followed the Privy Council decision in Subrahmanyam 
v. Subba Rao*, and laid down two tests for determining the person who most aptly 
answers the description of ‘ the transferor’ ın the sense.in which the words are 
used in section 53-A. The Bench observed . 

** The test then that has to be applied 1n each case 1s whether the contract was binding on the 
person and could have been specifically enforced against him Other test 15 whether if the transac- 
tion had been completed by a duly executed and registered deed of transfer the transfer would have 
been binding on the person concerned If we get the answer ın the affirmative to both these questions, 
Vol person answers the description of ‘ the transferor’ within the meaning of section 53-A of the 

c 

Applying the above two tests to the instant case, it may be noticed that at the 
time of the transaction Swamimnatha and his brothers were undivided. Swaminatha 
was the manager of the Hmdu jomt family He entered into an agreement to sell 
the suit property for the purpose of discharging the debts, admittedly family debts 
binding in nature In pursuance of that agreement he put the purchaser ın possess- 
ion ofthe suit property He has got a right under law to enter into such transactions 
not only on behalf of himself but on behalf of the members of the family He can 
execute an agreement of sale and put the purchaser ın possession Having regard 
to all the circumstances, Swaminatha is the person who aptly answers the descrip- 
tion of ‘the transferor’ in the sense im which these words are used in section 
53-A Further, as pointed out by the Bench in Labhchand v. Sharfabit, we should 
place a liberal construction on the expression “signed. on his behalf" m section 
53-A of the Act and such a liberal construction would advance the carrymg out into 
effect the intention of the Legislature underlying the provisions of that section. 


^ Similarly m Balaram Jauram v. Kewalram?, Niyogi, J. had. occasion to interpret 
section 53-A of the Transfer of Property Act. In that case a suit was brought by 
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two brothers against the purchaser from the widow of their deceased brother. The 
brothers claimed the property on the ground that they were reversioners to the 
estate of their brother. In dealing with the position of a reversioner, the learned. 
Judge observed (at page 399): 

“ Tt ıs clear that a reversioner has to take the estate as 1t stands on the widow’s death subject to 
such of her acts as are binding on ıt If her acts bind the property, they must bind the reversioner in 
the same manner and to the same extent as the acts of any absolute owner would bind his har A 
reversioner may not be her heir but 1s certamly her successor The widow’s estate indeed termmates 
with the death of the widow and 1t does not devolve on the reversioner , nevertheless he 1s bound by- 
her acts which lawfully affect the property To the extent that he ıs so bound, he becomes a person 
claiming ‘under’ her On this view, the purchaser will, no doubt, have to prove legal necessity before 
proving the sale but masmuchlas the two are inseparable, he must be allowed to prove the sale If so, 
it ought to be open to the purchaser to pray in aid the equity doctrine of part performance to make 
good any formal defect in the widow’s transfer in so far as 1t ıs binding on herself Section 53-A of the 
Lg of Property Act uses the words “ the transferor or any person clarmmg under him shall be 

ebarred ” 


After reviewing the entire case-law on the subject, we are of opinion that section 
53-A of the Transfer of Property Act 1s applicable to the instant case. The findings 
of the lower Courts are that the property 1s Joint family property, that Swaminatha 
and his brothers were undivided at the time of the transaction, that Swaminatha. 
was the manager of the family, that Swammatha entered into an agreement with 
the predecessor of the defendant to sell the suit property and 1n pursuance of the 
agreement he put them into possession of the property The plaintiff cannot plead 
in the circumstances of this case that section 53-A 1s not applicable, as Swammatha 
has not signed the document on behalf of his brothers On the facts of this case, 
it is not necessary for Swaminatha to sign the document on behalf of his brothers, 
because admittedly he ıs the manager of the undivided joint family and the pro- 
perty agreed to be sold ıs joint family property If we hold that ın a transaction 
of similar nature all the brothers should sign the document, the very purpose for 
which the equitable doctrine of part performance 1s inserted in the Transfer of 
Property Act would be defeated Otherwise the very manager of the Hindu joimt 
family after obtaming the consent of his brothers to alienate the property may set up 
his own brothers later to clam the property contending that section 53-A will not 
apply to the transaction m question That 1s not the intention of the Legislature. 
We are of the view that section 53-A 1s applicable to a transaction entered into by 
the manager of a Hindu undivided family, whereby he alienates joint family property 
for binding purposes and for legal necessity 


The learned counsel for the respondents contends that the appellant should not 
be allowed to raise the question of the applicability of section 53-A, because while 
remanding the suit for fresh disposal, Ramaswam: Goundar, J , observed . 

“If the Courts should find that Swammatha executed the agreement Exhibit B-8 as the manager 


of the family and for necessity then of course the 1st defendant and his wives will be entitled to resist 
the plaintiffs claim in respect of the entirety of the property.” 


The learned counsel cited the decisions in Bisa: Nath v Tara Nath Debt and Sujjada 
Sha Mahamad Usuf v. Peerjada Khaja Syed Skaw Habit? for the proposition of law that 
where the High Court 1n its order of remand decides certam questions, the decision 
on such questions cannot be reopened 1n appeal to the High Court after remand. 
We do net however think 1t necessary to deal with this contention, as we have decided 
on the acts of this case that section 53-A of the Transfer of Property Act is applicable 
to the instant case. : 


In the result, the appeal 1s dismissed. No costs. 
V.S ————— Appeal dismissed. 
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tos IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mnr, JUSTICE JAGADISAN AND Mr JUSTICE SRINIVASAN. 


M/s Kothari Textiles, Ltd., Madras and others .. Applicants * 
d U. r J 
The Commissioner of Wealth-tax, Madras .. Respondent. 


Wealth-tax Act (XXVI of 1957), sections 2 (m), 3, 7 (1) and 7 (2)—Global valuation method—Company— 

Balance sheet —Proposed dwidends represented as “ current habilities. and Provisions "— Whether. allowable in 

Boo net value of assets of business as a whole—Proviston for preference dwidends, whether stands on a different 
ooting 


Company Law—Dwidend, when becomes debt of company. 


The assessee 1s a company whose paid-up capital comprised ordinary shares and also prefergnce 
shares entitled to fixed rate of dividend every year For the account year ended 30th June, 1956, 
the Board of Directors recommended payment of preference dividends as well as ordinary dividends 
at a certain rate m the company’s balance sheet as on 30th June, 1956, the amounts of proposed 
dividends were represented as “current Liabilities and Provisions”. In the relevant wealth-tax 
assessment of the company for the assessment year 1957-58, the Wealth-tax Officer proceeded on 
the basis of the balance sheet as on 30th June, 1956, and computed the net value of the assets of the 
company's business as a whole But, in doing so, the Officer disallowed the amounts of proposed 
dividends shown as current liabilities, on the score that they were not debts owed by the company 
‘on the valuation date The company appealed, but the disallowance was upheld both by the Appellate 
Assistant Commissioner and by the Tribunal. On a case stated, at the company's mstance, by the 
Tribunal under section 27 of the Wealth-tax Act, 1957 


Held, that the provision for the proposed dividends made in the balance sheet as on the valuation 
date does not operate as an accrued habihty and the dividends do not assume the character of debts 


owed by the company The amounts cannot therefore be deducted ın computing the net wealth of 
the company. 


No liability fastened on the company to pay any amount as dividend on the valuation date. 
No shareholder acquired a right to demand payment of any amount by way of dividend on that date. 
Both the rights on the parts of the shareholder and the lability on the part of the company arose on 
the declaration of the dividend by the general body 


It 1s well-settled that a company 1s not bound to declare a dividend, and in order that any amount 
payable as dividend may become a debt, it 1s necessary that there should have been a declaration 
by' the company. 


A mere recommendation of the directors cannot operate to create a liability on the company 
to pay any dividends Preparation of the balance sheet on the basis of that recommendation 1s 
necessarily provisional and cannot amount to a declaration by the general body 


The dividend payable to holders of preference shares must necessarily depend upon there being 
distributable profits Whether there are distributable profits or not 1s for the general body to decide 
and only after the general body declares a dividend will the preference shareholders be entitled to be 
paid. What the preference shareholders get 1s only a priority to payment over the equity share- 
holders That they are entitled to special rights on the winding-up of the company does not make 
any difference. 


It 1s open to the Wealth-tax Officer to examine the balance sheet and to determine whether any 
amounts are shown as liabilities which are not in fact, liabilities on the valuation date. 


Cases referred to the High Court by the Income-tax Appellate Tnbunal, 
under section 27 (1) of the Wealth-Tax Act of 1957 in R.A. Nos 1000 of 1958-59, 
1313 of 1960-61, 1212 of 1960-61 and 1283 of 1960-61 respectively on its file, 


K. R Ramamam, for M. Subbaraya Ayyar, S. Padmanabhan and S. V. Subra- 
maniam, for Applicant in T.C. No 210 of 1959. 


S. Swaminathan and K. Ramagopal, for Applicants in T.C. Nos. 94, 100 and 
404 of 1961. 


S. Ranganathan, Special Counsel for Income-tax, for Respondent. 





* T.C. Nos. 210 of 1959 and 94, 100 and 104 of 1961. 9th April, 1962. 
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The Judgment of the Court was delivered by 


Srinivasan, J.—In these four tax references a common question arises, that 1s, 
as to the proper interpretation of the expression ‘net wealth ° as defined 1n the Wealth- 
tax Act. : 


In T C. No. 210 of 1959 relating to the assessment year 1957-58, the assessee- 
company made a return of its wealth on the basis of 1ts balance-sheet made upto 
the 30th of June, 1956. It 1s admitted that that date 1s the valuation date for the 
purpose of wealth-tax assessment. The assessee deducted from the total wealth 
two sums as below : 


Proposed preference dividend .. Rs. 72,000 
Proposed ordinary dividend '.. Rs. 2,10,000 


It ıs common ground that the directors of the company made a recommenda- 
tion to the General Body that the dividends should be paid as mentioned above in 
their report, dated 26th November, 1956 and that the General Body at its meeting, 
held on 29th December, 1956, approved the balance-sheet and the director's report 
and sanctioned the payment of the dividends proposed. The Income-tax Officer 
refused to aliow the deduction of these sums as deductions properly allowable ın 
the computation of the net wealth, and the appeal to the AppellateAssistant Com- 
missioner also failed, that authority taking the view that these sums did not represent 
debts owed by the assessee on the valuation date. 'This view was concurred 1n by 
the Appeliate Tribunal, the Tribunal holding that unless and until there 1s a decla- 
ration of dividend by the company 1n general body meeting, no debt can be created 
in favour of a shareholder Thereafter, on the application of the assessee, the 
Tribunal referred the following questions for the determunation of this Court: 


* Whether the sum of Rs 72,000 being the proposed dividend on preference shares 1s deductible 
m CODDUEDE the net wealth of the assessee-company under section 2 (m) of the Act on the valuation 
ate 


Whether the sum of Rs 2,40,000 being the proposed dividend on ordmary shares is deductible 
E r omnputng the net wealth ofthe assessee-company under section 2 (m) of the Act on the valuation 
ate?" 


In TC. No. 94 of 1961, the assessee 1s a private limited company. With 
reference to the accounts of the calendar year 1958, the directors recommended 
the payment of a dividend of Rs. 4,00,000 and their report was submitted to the 
General Body on 28th August, 1959, The General Body at 1ts meeting in Septem- 
ber, 1959, accepted the recommendation and made a declaration ofthe dividend. 
In the company's assessment of wealth-tax for the assessment year 1959-60, the 
company claimed that it was entitled to deduct a sum of Rs. 4,00,000 from the 
assets of the company as on the valuation date, that 1s, 31st December, 1958 That 
claim having been disallowed by the Department and the Tribunal the question, 


* Whether the sum of Rs 4,00,000 named as provision for the payment of dividend ıs deductible 
for arriving at the net wealth of the assessee for the assessment year 1959-60 ?” 


stands referred to us. 


e T C. Nos. 100 and 104 of 1961.—The details relevant to these cases are almost 
sımılat to those in T C. No 94 of 1961. The assessments in these cases are also 
for the assessment year 1959-60 and the valuation date 1s 31st March, 1959. It 
is the contention of the respective assessees ın these two cases that provision had 
been made in the balance-sheet prepared as on the valuation date for the payment 
of dividends and that though the General Body declared these dividends subsequently, 
these amounts are nevertheless deductible ın arriving at the net wealth of the assessee. 
The questions referred for the decision of this Court by the Tribunal on the applica- 
tion of the respective assessees 1n the two cases are. 


“T, C. No. 100 of 1961 —Whether the sum of Rs. 14,49,966 made as provision for the payment 
of or is deductible for arriving at the net wealth of the assessee for the assessment year 
1959-60 ?" 
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* T. C. No 104 of 1961.—Whether the sum of Rs 1,90,120 made as provision for the payment 
T nds is deductible for arriving at the net wealth of the assessee for the assessment year 

-00 

The question common to all the four tax cases 1s shortly whether, on the making 
of a provision in the balance-sheet by the directors for the payment of dividends to 
the shareholders, the balance-sheet being prepared as on the relevant valuation date, 
that amount so set apart on the recommendation of the directors, 1s liable to be 
excluded from the computation of the wealth of the assessee. The further ques- 
tion relates only to the assessee in T C. No. 210 of 1959 and the only material diffe- 
rence therein 1s whether the provision for the payment of dividends to preference 
shareholders stands on a footing different from that of payment of dividend to 
ordinary shareholders. 


Section 3 of the Wealth-tax Act of 1957 lays the charge. It provides that 


Lj 
“ subject to the other provisions contained in the Act, there shall be a charge for every finan- 
cial year commencing on and from the first day of April, 1957, a tax 1n respect of the net wealth on 
the corresponding valuation date of every individual. and company atthe rate or rates speci- 
fied 1n the schedule ” 


The charge 1s upon the net wealth of the company on the corresponding valua- 
tion date. It 1s unnecessary to examine the definition of the expression ‘ valuation 
date ’ as 1t 1s conceded that the dates that we have referred to earlier are the respective 
valuation dates of the several companies who are the assessees The dispute 1s 
only in regard to the definition of ‘net wealth’. The expression ‘ net wealth’ 1s 
defined in section 2 (m) of the Act to mean . 

* the amount by which the aggregate value computed 1n accordance with the provisions of this 
Act of all the assets, wherever located, belonging to the assessee on the valuation date, including 


assets required to be included 1n his net wealth as on that date under this Act, 1s 1n excess of the 
aggregate value of the debts owed by the assessee on the valuation date ... a 


Shortly stated, the net wealth 1s the total value of all the assets required to be 1n- 
cluded less the value of all the debts owed by the assessee on the valuation date. 
Section 7, sub-section (1), makes provision for the valuation of any asset other than 
cash. The generality of this provision is modified by sub-section (2) 1n the case of 
an assessee carrying on a business for which regular accounts are maintained. In 
such a case, the Wealth-tax Officer 1s enabled to determine the net value of the assets 
of the business as a whole having regard to the balance-sheet of such business as on 
the valuation date and making such adjustments therein as the circumstances of 
the case may require It 1s seen, therefore, that 1n the case of a company, the proper 
and perhaps the most feasible method of valuing the assets of the company would be 
to proceed under sub-section (2) of section 7 But the Wealth-tax Officer is given 
suffiicent discretion therein, while adopting the balance-sheet as the basis for making 
the valuation, to make “ such adjustments therein as the circumstances of the case 
may require." 


Mr. Ramamam, for the petitioner in TC No 210 of 1959, based his contention 
on section 7 of the Act which lays down that the net value of the assets of the whole 
business shall be valued, having regard to the balance-sheet of such business Accor- 
ding to him, 1n the relevant balance-sheet prepared as on the valuation date 30th 
June, 1956, under the heading ‘ Capital and Liabilities ’, the two sums of Rs. 72,000: 
and Rs 2,40,000 proposed to be paid as dividends on the preference and ordinary 
shares respectively, were shown as liabilities and deducting this total, the bhlance 
was shown as the profit as per the profit and loss account This should mean, 
according to the learned counsel, that the dividends were part of the current liabilities, 
He also points out that under the heading ‘ Current Liabilities’ the two sums are 
indicated against the sub-heading of ‘ Sundry Creditors’. It seems to be the con- 
tention that 1f regard 1s to be had to the balance-sheet as on the valuation date, 
it should be taken that these two amounts of proposed dividends became accepted 
current liabilities, and that, therefore, they would fall within the scope of the expres- 
sion ‘debts owed by the assessee on the valuation date’ The argument appears 
to be that the balance-sheet should be taken as 1t 1s for the purpose of determining 
the net value of the assets of the business This argument does not give due weight 


4 


I] M/S. KOTHARI TEXTILES, LTD. Y. COMMR., WEALTH-TAX (Srinivasan, J.). 245 


to the power given to the Wealth-tax Officer to make such adjustments in the balance 
sheet as the circumstances of the case may require. It seems to us that it is open 
to the Wealth-tax Officer to examine the balance-sheet and to determine whether 
in that balance-sheet any amounts are shown as liabilities which are not in fact 
labihties on the valuation date It would indeed be meaningless to accept the 
balance-sheet without such an examination. If the balance-sheet 1s found for 
instance to include 1tems of expenditure, which are only 1n prospect, and the balances 
exclude such items, though those amounts have not only not been expended, but 
the liabihty 1n that regard has accrued, 1t should be obvious that those amounts 
do represent part of the assets and to that extent those amounts cannot be excluded 
from the computation of the net value of the assets We are, therefore, unable 
to agree that the Wealth-tax Officer is not competent to examine the balance-sheet 
in the light indicated above. 


* The principal argument, however, 1s that the hability with regard to the payment 
of dividend existed even on the valuation date and that when once a provision of 
this kind has been made by the directors, whether or not the shareholders can 
successfully claim payment ın advance of the declaration of the dividend by the 
General Body, the preparation of the account as on that date, indicating this call 
on the profits of the company, must connote that the lability exists on the valuation 
date Itis argued that the shareholders are eligible for distribution of the profits 
as soon as the year comes to an end and though they may not be entitled till a decla- 
ration 1s made 1n that regard by the General Body, still their claim 1s referable to 
the valuation date, so that 1t should be regarded as a debt which the company is 
fiable to discharge as on that date. 


This argument takes us to the question as to the general lability of a company 
with regard to the payment of dividends. Jt seems to us that the argument so 
advanced on general lines can hardly hold the field in the face of all accepted notions 
of company law and procedure The Articles of Association of Kothari Textiles, 
the petitioner in T.C. No 210 of 1959, have been placed before us. Article 144 
provides . 

“ The profits of the Company, subject to any special rights relating thereto created or authorised 


to be created by these presents, and subject to the provisions of these presents as to the Reserve 
fFund, shall be divisible among the equity shareholders." 


Article 145 : 


* The Company 1n General Meeting may declare dividends but no dividend shall exceed the 
amount recommended by the Board" 


Article 146 : 


* The Board may from time to time pay to the members such interim dividends as a 
at to be justified by the profits of the company ” ppear to 


It may be taken that the provisions relating to the payment of dividend in the 
case of the other companies are not different from the above While it is well 
recognised that the Board of Directors 1s competent to pay interim dividends without 
reference to the General Body under certain circumstances, where such power 1s 
not exercised by the Board of Directors, 1t 1s only the General Body that can declare 
final dividends The General Body 1s competent to overrule the recommendation 
made by the Board of Directors and to decide even against the payment of any divi- 
dend * Even 1n the case of an interim dividend which the directors have authority 
to declare the General Body can reverse the declaration before the payment has been 
made (see Lagunas Nitrate Company, Ltd v. Schioeder & Co, and Schmidt). 
According to Palmer's Company Law, the declaration of dividend by the Company 
in general meetings 1s part of the ordinary business of the Annual General Meeting. 
"The Company in general meeting 1s prevented from declaring a higher dividend than 
«that recommended by the directors The difference between the old practice, where 
the Articles provided that the directors with the sanction of a general meeting may 
declare a dividend and the modern practice that the dividend shall be declared by 
pitt e e e T. 


1. 85 L.T. 22 * (1901) 17 T.L R. 625. 
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the company 1n general meeting but not ın excess of that recommended by the directors, 
ıs pointed out by the author. In Halsbury Grd Edition), Volume 6, paragraph 778, 


1t 1s stated : 

* A final dividend can, as a general rule, only be sanctioned at the annual meeting when the 
accounts are presented to 1t and the Articles usually contain a specific provision to this effect and. 
also that no dividend shall exceed the amount recommended by the directors ” 

It seems to us accordingly that the mere recommendation of the directors that a 
certain dividend can be paid and the preparation of a balance-sheet on the basis 
of that recommendation cannot possibly amount to a declaration by the General 
Body. A balance-sheet so prepared 1s necessarily provisional and does not achieve 
finality till after the general body approves or modifies the recommendation made 
by the directors. It 1s clear that there 1s no authonty for the proposition that 
a mere recommendation of the directors can operate to create a liability on the 
e 


company to pay any dividend. 

Mr Swamunathan, for the petitioners m T C. Nos. 94, 100 and 104 of 1961, 
teles upon In re Winder’s Will Trust*, as supporting the proposition that when 
once the General Body has accepted the recommendations of the directors, the 
habiltty with regard to the payment of dividend must be deemed to have accrued 
as on the date of the balance-sheet, and thatin the circumstances of these cases, 
such a liability fastened upon the company on the respective valuation dates. We 
are unable to agree that the decision referred to leads to any such conclusion. The 
question as to the liability of the Company or on what date it arose did not anse 
for decision therein. What happened was that a company issued notice to its stock- 
holders of a meeting to be held on March 17, 1949, to pass a resolution to distribute 
certain stock to persons who were ordinary stock-holders of the company on February 
21, 1949. It appears that the company sold its business to the British Transport 
Commission, the consideration being an allotment of British Transport-stock. The 
company had to distribute this stock to its ordinary shareholders. This distribution 
was described ın the resolution as being a special profits dividend payable out of 
the profits realised by the company on the sale of part of their undertaking After 
the 1ssue of the notice referred to, but before the date of the meeting, a stock-holder 
died. Under his will, his stock formed part of a settled fund and the question arose 
whether, though the distribution of the special profits dividend was not made before: 
hus death, the payment must be regarded as part of his property so as to form part 
of the capital of the fund settled or as income of the residuary estate It was held 
that the payment must be regarded as 1ncome that had accrued due before he had 
died, and though at the time of lus death he had only a contingent or future right 
to the British. Transport stock, ıt was nevertheless part of his property and when 
the payment was received, 1t became capital of the fund and not only part of the 
income of the residuary trust fund The decision, to our minds, proceeded on the 
footing that every person who was a stock-holder on a specified date became entitled 
to receive his special profits dividend in the form of British Transport stock. Such. 
a right had accrued to that person on February, 21, he having died only on February, 
27th. The dispute in that case was between the settled fund which was created 
by the testator by hus will and the person who would have been entitled to the 1ncome 
from the residuary estate of the testator No question arose as to the date on which 
the liability of the company to pay the dividend accrued. In the words of Romer, J., 
what he had to decide therein was e 

** Whether on the true construction of this will and in the events which happened, the tenant for 


hfe 1s entitled to the dividend or not She can only be entitled to ıt 1f ıt can properly it be described 
as income of the testator's residuary estate, for that 1s all that 1s given to her under the will” 


We are unable to derive any assistance from this decision on the particular point 
canvassed by the learned Counsel. 

Learned Counsel also reles upon E D. Sassoon & Company v. Commissioner 
of Income-tax.* That was a case where the question arose whether on the transfer 
mc Lc uu i ARAL eee he ee eae 

1. LR (1951) 1 Ch 916 57 Bom. LR, 639 . 26 ITR 27. 
2. (1954) S.C J. 771° AIR 1954 S.C 470: 


I] M/S. KOTHARI TEXTILES, LTD. Y. COMMR., WEALTH-TAX (Srinivasan, J.). 2477 


of a managing agency during the accounting year, the commission payable to the- 
managing agent was to be computed by apportionment between the assignor and 
the assignee, or whether the assignee alone was liable to be taxed on the whole com- 
mission. Their Lordships of the Supreme Court took the view that the commission 
was not apportionable on the terms of the managing agency agreement. It was 
in the nature of a service agreement, and a person who acted as the managing agent 
was entitled to the commission only on his fulfilling the terms of that agreement. 
It was also held that the commission became payable only at the end of the year 
and only the person who was the managing agent on that day was entitled to that 
commussion It followed that he alone was liable to be taxed on the entirety of 
the commission ‘This decision 1s apparently relied upon by the learned Counseb 
in support of his proposition that the state of things must be considered as on the 
valuation date and that though the dividend was declared by the General Body 
on,a date subsequent thereto, 1t only confirmed the position as 1t was at the close 
of the account year of the company. What we have to decide 1n the present case 1s,, 
however, whether the dividend declared by the General Body was a debt, a liability 
of the company, as on the valuation date It seems difficult to see what assistance 
the above decision can give in this connection. It 1s true that for finahsing the 
accounts of the company, the company may debit the dividend declared as on the 
valuation date when the accounts are finally passed by the General Body. But 
that hardly answers the question whether there was a legal liability on the part of 
the company to pay that amount on the valuation date 


There are no doubt decisions where certain items of expenditure or income, 
though they are expended or received subsequently, have been included 1n the accounts 
of a prior year. Calcutta Co, Ltd v Commissioner of Income-tax* , decided that 
on the mercantile system of accounting, an estimate of an accrued lability to be 
discharged at a later date could be an allowable item of expenditure under section 10: 
(2) (xv) That was clearly a case where a legal liability to expend that amount 
had arisen, though the expenditure was actually 1ncurred subsequently Again in 
Commissioner of Income-tax v Nagri Mills, Ltd.,? the Bombay High Court held 
that actual payment was not necessary for the purpose of deduction and it was suffi- 
cient if the lability to bonus was incurred according to the method of accounting 
upon the basis of which the profits or gains were computed. The company was 
entitled to the deduction, under section 10 (2) (x) of the bonus paid from the profits 
for the year 1951, even though the amount had not been entered in its accounts 
forthat year. Here again, 1t was a case where the claim for the bonus 1n the calendar 
year 1951 was the subject-matter of a dispute and the Concilation Board made its 
award in June, 1952, and the company ın making the return claimed to deduct the 
amount 1n tbe accounts of the year 1951, which it distributed in December, 1952. 
Tbat was upheld on the ground that section 10 (5) of the Income-tax Act defined 
the word ‘paid’ ın a particular manner, and the learned Judges observed - 

* Therefore, an actual payment 1s not necessary for the purpose of this deduction It 1s sufficient: 
1f the liability to bonus ıs incurred according to the method of accounting upon the basis of which 
the profits or gains are computed ” 

It ıs clear from this decision that it ıs the accrual of the liability that is decisive of 
the question. 


The question then 1s whether a liability did in fact accrue as on the valuation 
date. In our opinion, it did not It could not accrue till after the General Body 
declared'the dividend It ıs well-settled and requires no authority that a company 
1s not bound to declare a dividend and in order that any amount payable as dividend 
may become a debt, 1t 1s necessary that there should have been a declaration by the 
company In Banchram Majundas v. Adyanath Battacharjee?, the learned Chief 
Justice observed . 

“To begin with, there can be no doubt that a debt such as 1s described 1s a debt, for I take 1t 
to be well-established that a debt ts something which 1s now payable or will become payable in. 
future by reason of a present obligation ” 

—— —H—M——————M————————————————ÓMÓ M—M I 
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In order to constitute a debt, 1t follows that there should be an ascertained 
amount and the existence of a right 1n a person to recover that amount. In the 
present case, neither of these two ingredients to establish the existence of a debt 1s 
present. A Full Bench of this Court had to deal with the expression" a debt 
payable" occurring in the Madras Agriculturists’ Relief Act, 1938 (Madras Act 
4 of 1938) ın Narayanan Chettiar v. Annamala Chettiar’, They say 


ni m the Dictionary of English Law by Earl Jowitt, the meaning of the word ‘ payable’ is thus 
rendered .— 


* a sum of money is said to be payable when a person 1s under an obligation to pay jt Pay- 
able may, therefore, signify an obligation to pay at a future time but when used without qualification, 
payable means that the debt ıs payable at once as opposed to owing” 


In our view, no obligation rested upon the assessee-companies in the present 
cases to pay any amount as dividend as on the valuation date, no liability fastened 
on the company to pay any amount as dividend on that date and no shareholder 
acquired a right to demand payment of any amount by way of dividend on those 
dates. Both the right on the part of the shareholder and the liability on the part 
of the company, arose only on and after the declaration of the dividend by the 
General Body. 


In Halsbury's Laws of England (3rd Edn.), Vol. 6, in para. 799, it is stated : 


* Upon the declaration of a dividend, the sums due for dividend become debts due from the 
company to the shareholders, and the shareholders can sue the company for the dividend. The 
relationship of trustee and cestu: que trust 1s not, however, created and time immediately begins to 
run under the Limitation Act io was c 


This extract supports the conclusion we have reached. 


We may refer to a decision in Kasturchand v Gift-tax Officer?, brought to our 
notice by the learned counsel for the Department. In this case, the valuation of 
certain gifts arose The Department had valued the gifts which represented certain 
shares 1n two private companies on the basis of the net wealth of the companies 
computed for the purpose of the wealth-tax. In so valuing the wealth of the com- 
panies in question, the Gift-tax Officer deducted the advance payment of 1ncome-tax 
and all liabilities appearing on the abilities side of the balance sheet of the companies 
except those under the heading ' Proposed dividend and provision for taxation. 
'The mode of valuation of the gifts was in question before the Calcutta High Court. 
The learned Judges held that the adoption of the principles of the Wealth-tax Act 
for the valuation of the gifts was improper and that under the provisions of the 
Gift-tax Act ıt was the value which the property gifted would fetch in open market 
that had to be ascertained He pointed out that though provision for taxation 
and proposed dividend were not debts, they were still liabilities and a buyer 1n the 
open market would deduct them from the value of the assets of the company 1n 
ascertaining the value of the shares. They observed ° 

“ Under the heading ‘ current liabilities and provisions” must be shown the items ‘ proposed 
dividend’ as also ‘ provisions for taxation’ Thus, the provisions made for taxation or contin- 
gencies or payment of dividend are grouped together with 'current liabilities? This seems to be 
an accordance with common sense ‘There 1s a difference between a ‘debt’ anda’ liability’ For 
example, a dividend, when proposed, does not become a debt, but only becomes a debt when dec- 
lared. (See Buckley on the Companies Act, 12th edition, page 895, and Bicholsny Rhodesia Trading 
Company? In the case of a dividend which has been proposed, a buyer in the open market 
not care whether it 1s a debt or a liability Since the dividend has been proposed, and was likely 
to be paid, he will deduct its value from the assets. Sumilarly, ın the case of * provisions fog tax&tion' 
a buyer 1n the open market will deduct 1t from the assets, because this 1s a liability and he will doubt- 
lessly consider that the amount of taxation will have to be paid, and will eventually come out of the 
assets In other words, a buyer m the open market will not make a valuation of notional assets 
but of real assets That which 1s earmarked to be paid out, or which must be paid out because there 
as a legal liability, will never be considered by him as an asset for the purpose of calculating the 
value he is prepared to pay for buying a share. ciel 


We are therefore unable to accept the argument that the provision for proposed 
dividends made by the directors 1n the balance sheet on the respective valuation 
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dates operates as an accrued liability or that the dividends assume the character of 
debts owed by the company. It follows that those amounts cannot be deducted in 
assessing the net wealth of the company. 


The next question relates to the proposed payment of dividends on preference 
shares. This 1s relevant to TC No. 210 of 1959. It 1s. contended by the learned. 
counsel that the preference shareholders stand on a different footing and that 
they are entitled to be paid the dividends Learned counsel would make a dis- 
tinction between the payment of the dividend to the ordinary shareholder which 
he would concede 1s dependent upon the declaration of the dividend by the General 
Body and the case of a preference shareholder 1n whose case the learned counsel 
claims that he is entitled to be paid the dividend even without a declaration by the 
General Body. We are unable to find any authority 1n support of this proposition. 
The real position seems to be to the contrary. In Palmers Company Law, it is 
stated at page 295 : 


** Preference shares carry invarrably a preferential right as to dividend which ts expressed in 
a percentage of the nominal amount of the share, e g , ‘6 per-cent preference shares ° 


This does not mean that the preference shareholder 1s mvartably entitled to 6 per cent 
per annum Unlike the debenture-holder, the preference shaieholder who, after all, 1s a shareholder, 
Is only entitled to income from his investment, if a distributable profit within the meaning of the law 
E bear His right is not to dividend but to preferential treatment 1f and when dividend 1s 

istribut 


Moreover, this right will, ın the normal cases, not automatically become effective when distri- 
butable profit 1s available , normally, according to the terms defining the rights of the preference 
shares, the preference shareholders are only entitled to claim preferential treatment when a dividend 
is declared However, while the existence of distributable profit is a sine qua non for their right 
to preference dividend, the position 1s different with respect to the declaration of dividend The 
terms defining the nights of the preference shares usually to be found in the articles may provide that 
whenever distributable profit ıs available or exceeds a certain sum, 1t shall be distributed by way of 
preference dividend to the amount 1o which the preference shareholders are entitled to such divi- 
dend. Further, ıt 1s sometimes provided that preference dividend shall be declared by the directors 
and not, as 1s usual with respect to other final dividend by the company ın general meeting , even 
such a provision, however, does not dispense with the declaration of dividend, albert by the directors, 
and introduces an element of discretion on their part” 


The Articles of Association of Kothari Textiles provide in Article 5 (c) ` 


* The holders of preference shares shall be entitled to be paid out of the profits which the Board 
shall determine to distribute by way of dividend a fixed cumulative preferential dividend at the rate 
of 6 per cent, tax-free per annum and to a right on a winding-up to be paid all arrears of preferential. 
dividend whether earned or declared or not up to the date of commencement of the winding- 
up.. in priority to any payment 1D respect of ordinary shares "' 


Article 147 also provides that no dividend shall be payable except out of the 
profits of the year or any other undistributed pı ofits except as provided by sections 
205 and 208. It 1s obvious that the dividend payable to holders of preference shares 
must necessarily depend upon there being distributable profits and in terms of the 
relevant article, what the preference shareholders get 1s only a priority to payment 
over the equity shareholders That they are entitled to certain special rights on 
the winding-up of the company does not make any difference Whether or not 
there are distributable profits 1s for the General Body to decide and only if the General 
Body declares a dividend wul the preference shareholders be entitled to be paid. 
In re Bugnos Ayres Gieat Southern Rly Co, Ltd ! 


“Tt 1s next argued that this shows that the payment of the 5 per cent dividend 1s a matter of 
contractual right in that no declaration of dividend 1s required I think an answer to that 1s that 
clause 2 of Article 18-A does not profess to dispense with a declaration of dividend, which ts in 
relation to preference shares just as necessary, 10 general, as 1t 1s m relation to ordinary shares. 
That that 15 so was also stated by Farewell, J, in Bondy Barrow Haematite Steel Co ? 


It 1s argued that the provisions as to the declaration of a dividend do not apply to shares on which 
a fixed preferential dividend 1s payable In my opinion, this 1s not so The necessity for the 
declaration of a dividend as a condition precedent to an action to recover, 1s stated 1n general terms 
in Lindley on Companies, 5th Edn , page 437, and where the reserve fund article applies, 1t 1s obvious 
that such a declaration 15 essential, for the shareholder has no right to any payment until the. corporate 
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body has determined that the money can properly be paid away It 1s urged that this puts the pre- 
ference shareholders at the mercy of the company, but the preference shareholdeis came 1n on these 
terms, and this argument does not carry much weight in an action such as this, where bona fides 
is conceded. The opposite conclusion might enable the preference shareholders to ruin the company, 
and would certainly lead to great inconvenience in enabling them to compel the payment out of the 
jast penny without carrying forward any balance” 


The result accordingly is that the contention that the proposed dividends are 
classifiable as debts as on the valuation dates though there had been no declaration 
of the dividend by the General Body fails The questions referred to us are thus 
answered 1n the negative and against the assessees — The assessees will pay the costs 
of the Department. Counsel’s fee Rs 75 m each case 


P.R N. References answered against the 
assessee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR JUSTICE RAMAKRISHNAN. 


Sri Murugan Oil Industries (Private), Ltd, by Managing 


Agent M. Kolandaiappan .. Appellant* 
y. 
Athi V. Suryanarayana Chettiar and another .. Respondents 


Companies Act (VII of 1913), section 4 (2), (Corresponding to Compames Act I of 1956), section 11 (2) 
—Apphicabtliy— Person "— Limited. company registered under Compames Act—If * person "—Partnership 
between iwo private zudwiduals and managing agent of limited company not yegistered—If cllegal—Suzt for 
dissolution and accounts—If barred—Section 34 (2)— Partnership Act (IX of 1932), section 44 


On 4th February, 1955, an agreement of partnership was entered into between S, R and K who was 
the managing agent of a private lumited company, M, for and on behalf of the latter, whose shareholders 
exceeded 20 in number Under the terms of the agreement, K was prohibited from domg any business 
separately either on behalf of the company or on behalf of the partnership, he was required to keep 
regular accounts and manage the affairs properly K was forbidden to borrow any amount from out- 
siders, he was to be responsible for any breach of rules or regulations in connection with the management 
of the limited company, he was to credit a sum of Rs 150 m the account towards the share of profits of 
the company [It was also provided that K should not alienate the buildings, etc. belonging to the 
company and used by the partnership, to any stranger so long as the partnership trade lasted, and 
that 1n respect of the profits, S and R, were each entitled to four annas share and the othe eight annas 
share should be taken by K for and on behalf of the company M 


In a suit for dissolution of the partnership by S and R, against the limited company M, represented 
by the Managing Agent, K, under section 44, of the Partnership Act, the latter pleaded that the 
partnership was 1llegal as ıt contravened section 4 (2) of the Companies Act, 1913 (section 11 (2) 
of the Act of 1956), 1t not having been registered as required by law, consisting, as it did, of more 
than 20 persons. 


Held —(1) that though under section 34 (2) of the Companies Act, 1956 (section 23 of &he Act of 
1913), a registered company was a body corporate, the partnership was not one between S and R on 
the one hand and the body of corporate members forming the company, on the other, but a partner- 
ship of three persons only, consisting ofS, Rand K, named as individuals, and that K who was described 
as the managing agent of M company, only figured as an individual ın the partnership , 


(2) that the partnership was not illegal as contravening section 4 (2) of the Companies Act, 
1913 (section 11 (2) of the Act of 1956), and therefore the suit was not barred 


Obiter : A registered company entering into a partnership with other individuals enters ıt only as 
a single legal person and not as a group of individuals compr'ang its shareholders. 


a € À— M À— M M R——————————— 
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Appeal against the decree of the Court of the Subordinate Judge of Tiruchirap- 
palli in AS No 211 of 1959 preferred against the decree of the Court of the 
District Munsif of Karur 1n O.S. No 291 of 1958. 


K. S. Desikan and K. Raman, for Appellant. 
R. Gopalaswami Ayyangar, for Respondents. 


The Court delivered the following 


JUDGMENT.—The appellant herein ıs Sri Murugan Oil Industries, Private, 
Limited, by its Managing Agent, Kolandaiappan, defendant in OS. No. 291 of 
1958 on the file of the District Munsif, Karur. The suit was filed by two partners 
of a firm, for dissolution and rendition of accounts against the third partner. The 
trial Court decreed the suit, and this was confirmed by the lower appellate Court. 
Defendants appeal The prior circumstances necessary for a consideration of this 
Second Appeal are the following : 


On 4th February, 1955, a deed of partnership was entered into between (1) 
A: T. V Suryanarayana Chettiar, (2) A T V. Ramachandran Chettiar and (3) M. 
Kolandaiappan, Managing Agent, Sri Murugan Oil Industries, Limited for and 
on behalf of the said company. The agreement went on to recite that Kolandaiappan 
who ıs the proprietor of another company, M. Kolandiappan & Company, con- 
ducted and managed 1n his capacity as managing agent, the Sri Murugan Oil Indus- 
tries, Limited. In the course of the management of the latter company, it was 
found that there were no proper facilities for the conduct of the business, and in 
accordance with the resolution of the Managing Committee of the said Murugan 
Oil Industries, Limited, dated 10th October, 1954, and for the efficient conduct 
of the business, Kolandaiappan had, on behalf of the above company decided to 
form a partnership with individuals 1 and2 The terms and conditions were (1) the 
partnership should be conducted under the name and style of Adi Venkatarama 
Chettiar Sons & Co, (2) individuals Nos. 1 and 2 will contribute Rs. 3,000 each 
to the capital and individual No. 3, that 1s, Kolandaiappan, will contribute Rs. 3,000, 
(3) individual No. 3 1s prohibited from borrowing any amount from outsiders. (4) 
individual No. 3 had no right to conduct any busmess separately either on behalf 
of the mill (Sri Murugan Oil Industries, Limited) or on behalf of Adi Venkatarama 
Chettiar Sons & Co., (5) Kolandaiappan was required to keep regular accounts 
and manage without any remarks. If any breach of rules or regulations were found 
in connection with the management of Murugan Oil Industries, Kolandaiappan will 
be responsible for the same, (6) 1n respect of the above business, Kolandaiappan 
will credit in the accounts a sum of Rs 150 towards share of profits, of Sn Murugan 
Oil Industries, Limited, (7) So long as the partnership trade 1s in existence the 
buildings, etc , belonging to Murugan Oil Industries and used by the suit partnership 
shall not be alienated by individual No 3 to any third person, (8) In respect of 
profits, individual No 1 will be entitled to four annas, individual No. 2 will be 
entitled to four annas and the other eight annas should be taken by individual 
No. 3 for and on behalf of Sri Murugan Oil Industries, Limited 


The above specific recitals in the partnership agreement are important for the 
consideration of the principal question of law urged for determination 1n the Second 
Appeal. The defendant urged that the suit partnership was illegal because 1t con- 
travened section 4 (2) of the Indian Companies Act, 1913, which corresponds to 
section 11 (2) of the Indian Companies Act, 1956. Section 11 (2) of the Indian 
Companies Act, 1956, reads : 

“ No company, association or partnership consisting of more than 20 persons shall be formed 
for the purpose of carrying on any other business that has for its object the acquisition. of gain by 
the Company, association or partnership, or by 1ndividual members thereof, unless 1t 1s registered 
as a company under this Act, or is formed in pursuance of some other Indian law.” 

It 1s not in dispute that the corresponding section ın force prior to the Companies 
Act, 1956, section 4 of the Act (VII of 1913), contained identically similar terms 
In the present case, 1t 1s common ground that the Murugan Oil Industries (Private) 
Limited, had more than 20 shareholders The defendants therefore urged tha, 
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when Murugan Oil Industries entered into the suit partnership agreement with two 
other persons, the number of partners exceeded 20 , it 1s an essential requirement 
that such partnership should be registered under the Indian Companies Act by 
virtue of old section 4 (2) as well as new section 11 (2) ; admittedly, the suit partner- 
ship ıs not so registered ; therefore ıt ıs illegal; a partnership agreement whose 
constitution 1s illegal, cannot give rise to a suit for dissolution and taking of accounts 
and therefore the suit should be dismissed Both the trial Court as well as the 
lower appellate Court came to the conclusion that this contention 1s not sustainable 
The trial Court accordingly decreed the suit for dissolution of the partnership and 
taking of accounts, and the appellate Court confirmed this decision. From that 
decision, the defendant appeals 


The lower appellate Court 1n its judgment has set out m extenso section 44 of 
the Indian Partnership Act which enumerates the circumstances m which a partnership 
can be dissolved Its finding ıs that, section 44, clause (c) that a partner other than 
the partner suing, 1s guilty of conduct which 1s likely to affect prejudicially the carry- 
ing on of the business, section 44, clause (d) that the partner other than the partner 
suing, wilfully or persistently commits breach of agreements , section 44, clause (f) 
that the business of the firm cannot be carried on save at a loss, and section 44, 
clause (g) on any other ground which renders ıt just and equitable that the firm 
should be dissolved, will apply to the facts of the present case justifying a decree for 
dissolution. 


Learned counsel who appeared for the appellant, after referring to this part 
of the decision of the lower appellate Court, was not 1n a position to challenge the 
finding of fact at least in regard to (f) and (g). Admittedly the firm was working 
at a loss after the very first year of 1ts working The partners had developed 
such serious misunderstandings that they would not see each other and resorted to 
communication by post. These are circumstances which attracted (f) and (g) of 
section 44. Therefore this was a proper case for dissolution of the partnership. 


I next take up the legal ground urged that the partnership was illegal because 
it did not comply with section 4 (2) of the Companies Act, 1913, which corresponds 
to section 11 (2) of the Companies Act, 1956 In the first place, on the facts of 
the case, bearing 1n mind the terms of the partnership agreement, 1t is clear that 
the partners of the company concerned were only three individuals of whom the 
third was Kolandaiappan, the managing agent of Sri Murugan Oil Industries. Now 
under section 34 (2) of the Companies Act, 1956, a registered Company will be a body 
corporate by the name contained in the memorandum, capable forthwith of exer- 
cising all the functions of an incorporated company, and having perpetual succession 
and a common seal In the suit partnership agreement it 1s not Murugan Oil Indus- 
tries as a body corporate that has figured as a partner, but only its managing agent 
who 1s described repeatedly in the agreement as appearing in the partnership only 
as an individual. It is important to bear m mind that the partnership was formed 
after Murugan Oil Industries was found not working satisfactorily. It was decided 

to use the machinery and other valuable assets of that company for running the 

suit partnership. On account of that fact the company's managing agent joined the 
Suit partnership as an individual Therefore ıt cannot be said that Exhibit A-1 in- 
volves a partnership between the first two persons mentioned therein on the ‘one 
hand and the body of corporate members, forming the company of Murugan Oil 
Industries, Ltd., on the other Therefore, on the facts of the case, there can be no 
doubt that this ıs nota partnership of more than 20 persons, but ıt 1s only a partner- 
Ship of three persons named as individuals. 


There was an elaborate argument both 1n the lower Courts and before me as 
to whether a 1egistered incorporated company as such which enters into a partnership 
with two other, individuals will function ın the partnership agreement only as a single 
person, within the meaning of section 4 (2) of the old Act and section 11 (2) of the 
new Act, or whether the company is only a compendious name for its shareholders. 
Strictly speaking, ın view of the specific terms of the agreement in the case, 1t 1s not 
necessary to give a decision on this pomt. If a decision 1s required, it appears 
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reasonable to hold that a registered company 1n such circumstances functions only. 
as a single person, and 1s not a compendious name for the several persons who are 
its constituent members Salmond on Jurisprudence (eleventh edition) at page 
360 says : 


“Tt ıs essential to recognise clearly that in neither of these forms of incorporation 1s the legal 
person identical with any single human being A company 1s in law something different from its 
shareholders or members The property of the company 1s not in law the property of the share- 
holders The debts and habilities of the company are not attributed in law to its. members The 
company may become insolvent, while its members remain rich. Contracts may be made between 
the company and a shareholder, as 1f between two persons entirely distinct from each other The 
shareholders may become so reduced 1n number that there is only one of them left , but he and the 
company will be distinct persons for all that In all these respects, a corporation 
1s essentially different from unincorporated partnership A firm is not a person in the eye of law; 
it 1s nothing else than the sum of its individual members There is no legal entity standing over 
against the partners, as a company stands over against its shareholders ” 


We can also add to these features the right of perpetual succession which section 34 
confers on a registered company, showing that 1t 1s a legal person different from its 
shareholders, whereas a partnership 1s only a compendious method of describing 
its component individuals The death of a partner dissolves the partnership , on 
the other hand a registered company has the right of perpetual succession A partner- 
ship is formed by contract among its members , a registered company ıs a creature 
A e vide the definition in section 2 (2) and section 2 (7) of the Companies 
ct of 1913 


The cases which have been referred to in this connection deal only with situations 
where several partnership firms joined together to form a fresh partnership. In 
the decision of the Madras High Court m Firm of Panna Devichand v. Kapur chand}, 
Kumaraswami Sastri, J, and Curgenven, J, dealt with a partnership between four 
unregistered firms. The total number of partners came to 22. The definition of 
“ person " under section 3, clause (39) of the General Clauses Act which included 
“any company or association or body of individuals whether incorporated or not 
was referred to, as well as a decision of the Judicial Commissioner's Court of Nagpur 
in Akola Gm Combination v Noithcote Ginnng Factor y*. The latter decision con- 
tained an observation that 


“to say that persons forming unregistered companies should be taken as units for the purpose 
of section 4 of the Companies Act would be to defeat the intention of the Act.” 


The decision in Firm of Panna Devichand v Kapui chand}, was confirmed by the 
Privy Council in. Senaj Kapurchand v. Pannajt Devichand? The Judgment of the 
Privy Council merely states that it agreed with the judgment of the Court below and 
with its reasons. But these decisions do not throw any light as to whether a company 
registered under the Companies Act cannot be regarded as a person, for the purpose 
of section 4 (2) of the Companies Act, 1913, or section 11(2) of the Act of 1956, or 
should be viewed as a group of several persons for that purpose. In Raghunath 


Prasad v Lucknow Sugai Works, Ltd ,^ the Court after ieferring to Senaj Kapui chand 
v. Pannajt  Devichand?, observed 


“That case can hardly be considered a clear authority for the view that registered companies 
cannot be taken to be units for the purpose of section 4, Companies Act, as only unregistered firms 
were under consideration in that case ” 

e 
But aftef stating this position, the Court observed this it was not nccessary to decide 
that point for the purpose of disposing of the case before them 


In my view also, it will not be proper to extend the decision in Senan Kapui - 
chand v Pannajı Devichand*, as well as the decision in Firm of Pannajt Devichand 
v Kapurchand!, out of which the Piivy Council case arose, to a case of a registered 
Company for the purpose of section 4 of the Indian Companies Act, 1913, or section 
11(2) of the Indian Companies Act, 1956 But as observed at the outset, the circum- 
stances of the case show that only three individuals had joined the suit partneiship, 
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therefore 1t 1s unnecessary to decide the point raised as to whether a registered com- 
pany should be deemed to be a person or not But ifa decision ıs required T am 
inclined to hold the view that a 1egistered. company entering into a partnership 
enters it as a single legal person, and not as a group of individuals comprising of 
its shareholders 


The Second Appeal 1s, thetefore, dismissed with costs. No leave. 
P R.N Appeal dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr. S RaMAGHANDRA Iver, Chief justice AND Mr. Justice 


ANANTANARAYANAN : 
Arxunachalathammal .. Appellant” 

Us 
Ramachandran Pillai and others .. Respondents. 


Hindu Succession Act (XXX of 1956), sections 9. and Y1— Distribulon of property among hes in Class II 
of the Schedule—'* Entry °—Meanmg—Heirs specified in Group IV succeed sunultaneously—Sections 6 and 8— 
Scope—Property obtamed on partition m the got famuly—Not an interest m the gout family property within the 
meantng of section 6—Is separate property, succession governed by section 8. 


Interpretation of Statules—Use' of Roman and Arabic numerals —Purpose— Words in an enactment —'fudwial 
interpretation of — Use m subsequent Act — Different. meaning —If. and when can be ascribed 


On the death of the father (a divided member), his second wife succeeded to his properties and on 
her death, a minor daughter by the second wife succeeded to the same On her death as an absolute 
owner and without any heirs, on the question of devolution of her father's heirs specified in Class II, 
Group IV of the Schedule to Act XXX of 1956. 


Held —The word *' entry ” in sections 9 and 11 of the Hmdu Succession Act can refer only to all 
that goes under a Roman numeral and not the one that 1s denoted by the Arabic one The groups 
of heirs specified in the various entries under Class II will therefore simultaneously succeed excluding 
only those in the succeeding entry or entries The scheme of distribution prescribed by the Act 1s 
twofold, vez , (1) Nearness of relationship and presumed natural affection of the deceased, (2) There 
should be no distinction between persons standing 1n the same degree of relationship merely by reason 
of sex or by any principle of superiority of one born through a male to one born through a female 


Taking Group IV, the relations are of the same degree to the deceased and normally his affection 
to them would have been the same; there 1s therefore no reason why a brother’s son should supersede 
a sister's son The 1ntendment of the Act must be taken to be m favour of the view that the herrs in 
each group under Class II take simultaneously 


There can be little doubt thatthe Arabic numerals employed to distinguish between the relations 
set out in each group, the groups themselves being indicated by Roman figures, are as much part of the 
statute as the Roman numerals Numbers are generally employed in a statute for the purpose of easy 
reference If any other significance 1s to attach to them one should search the substantive part of the 
enactment to see whether the numerals have any special purpose There 1s no reference m the Act to 
any number, Roman or Arabic Sections 9 and 11 speak only of an entry Therefore the use of the 


numerals for indication of particular relations cannot import anything , nor the absence of such num- _ 


bers in Groups V to IX give them any significance beyond showing an indifference on the part of the 
draftsman 


The entire properties in the litigation were the absolute properties of a female, to whom alone succes- 
sion has to be traced Inheritance to a female will be governed by sections 15 and 16 of the Act which 
enact certam rules relating thereto and prescribe the order ın which the heirs would become entitled 
to the property Succession to a childless female, who died leaving property obtamed from her own 
father would be governed by the same rule as if the property had been her father’s The statute ereates 
a fiction for ascertaming her heir by treating :t as her father’s property , but that cannof make the 
property her father’s So to treat 1t will amount to an unwarranted extension of the fiction The 
property being that of the female, no question of any coparcenaiy can at allarise Section 6 of the Act 
cannot therefore apply to the present situation at all 


Section 6 of the Act cannot apply to the separate property of a Hindu who obtained the same on 
partition from his coparceners ; on the other hand succession to 1t will be governed by section 8 of the 
Act <A property which a coparcener obtams on partition can hardly be regarded as constituting an 
interest 1n joint family property, the joint family itself having been extinguished, unless it be that the 
coparcener obtaining the property has sons of his own with whom there would be another Joint family, 


The Hindu Succession Act is a Code which lays down a comprehensive rule of succession based on 
the principles of justice and also on the basis of natural love and affection of the deceased, Section 8 
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deals with the pioperty c£ a male Hindu who dies intestate The term “ property ? though not defined 
under the Act, 1s a word of wide import including prima facie every kind of property over which he has a 
right of disposal Section 8 does not use the words like separate or self-acquired property Even in 
regard to jomt family property section 30 confers a power on a member to dispose of his interest by 
means of a will 

Section 6 can be regarded only as an exception to the general rule of succession prescribed by sec- 
tion8 Even to that exception there 1s a Proviso which enables succession to the interest of the deceas- 
ed member of a joint family 1n favour of his wife, daughter, etc 


Judged 1n the light of the context and limited. extent to which the statute preserves the rule of 
survivorship, 1t must be taken that section 8 1s intended to apply to all kinds of separate property possess- 
ed by a Hindu, whethe: 1t be self-acquired or one obtamed on partition from his family where he has 
no sons himself Section 6 being in the nature of an exception should be strictly construed and will 
only apply to a case where a member theieof dies undivided and without leaving any female heirs 
mentioned in Class I. 


o The view taken in Subramanyan v Kalyanarama Iyer, (1957) 1 MLJ 250, that the property ob- 
tamed by a Hindu on partition could be regaided as an interest ın joint family property within the 
meaning of section 3 (2) of the Hindu Women’s Right to Pioperty Act (IV of 1937) was occasioned by 
reason of the peculiar wording of section 3 of the Act of 1937 They cannot be taken as affording a 
guidance generally to the interpretation of the corresponding words of section 6 of Act XXX of 1956 


The cardinal rule of interpretation 1s, that words 1n an Act are prima facie used ın their correct 
sense and not in any loose form The term ‘ interest in Joint family ? property’ has a definite signifi- 
cance 1n law, namely, that the person concerned ıs undivided Prime facie these words 1n section 6 of 
the Act have to be understood ın that sense Itis true that where a Legislature uses 1n any enactment 
a legal term which has received a Judicial interpretation, 1t must be assumed that such term, unless a 
contrary intention appears, has been used in any subsequent enactment in the same sense 1n which 
1t has been judicially interpreted. vide Jay v Johnstone, LR (1893) 1 QB 25 at 28. This rule can- 
not obviously apply to a case where the words used in a distinctive sense in a previous statute should 
be attiibuted the same meaning ın any subsequent statute whose object and terms indicate that the 
Legislalure did not intend to use the words 1n the restricted sense attributed to 1t ' y Courts with re- 
ference to the special legislation 

Appcal against the Decree of the Court of the Subordinate Judge, Tuticorin, in 
AS No 100 of 1958 preferred against the decree of the Court of the Distz ict Munsif 


of Srivaikuntam in OS No 167 of 1957 


KS Destkan and K Raman, for Appellant 
R Gopalaswam: Ayyangar, S V Rams Ayyangar and R Sitaram in, for Respondents. 


When thc Second. Appcal came on for hcarmg before him the following order 
of rcfeicnce to a Bench was made by 


Anantanarayanan, J —The Sccond Appeal is institutcd by the plamtiff in a suit 
for partition and scparate posscssion of allcgcd 1/24th and 1/12th sharcs m pro- 
perties of the plaint schedule, and allicd 1clufs The suit was preliminarily decreed 
by the learn d Distiict Munsif of Srivaikuntam, and this dccrce was rcversed by 
the learned Subordinate Judge of Tuticorin m AS No 100 of 1958, m which the 
suit was dismisscd The facts arc not in dispute, for the most part, and a very brief 
account of them will be sufficicnt to clucidate the very umportant question of law, 
not so far decided by any High Court in this country and which 1s thus res integra : 
in view of the particular order that I am making ıt wull be sufficient to state the 
facts, and to formulate the question of law that arises for decision 


The geneological table, which was attached to the plait, is admitted by both 
partes, and the years of death of the several persons of the family as detailed in 
that tahle are also admitted The real point arising for decision, 1n relation to the 
piovisions of the Hindu Succession Act, XXX of 1956, has been very clearly set 
forth ın paragraphs 18 to 21, of the judgment of the trial Court. As the trial Court 
points out, 1t is the common case that the last owner of the properties was Chidam- 
barathammal, the minor daughter of Shanmugham Pillai, through his sccond wife 
Kailasathammal, who died in February, 1957 She dicd unmarried and without 
issue, and, under scction 15 (2) (a) of the Act, any property inherited by a female 
Hindu from her father or mother shall devolve, 1n the absence of any son o1 daughter 
of the deceased not upon the other heirs referred to ın sub-section (1) an the 
oider specified therein, but upon the heus of the father So as the trial Court 
observes, the succession has to be traced through the father Shanmugham Pillai, 
who himself died 1n. 1942. 
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The contention of the 4th defendant was that, under the Hindu Succession Act, 
he, being the brothoi's son of Shanmugham Pillai, would succecd to the estate, and 
neithe: the plaintiff nor the other defendants would have any right to title Both 
plaintiff and defendants 1 to 4 fall under sub-division IV 1n Class II of the Schedule 
to the Act Scction g of the Act runs as follows .— 

** Among the heirs specified 1n the Schedule those in Class J shall take stmultaneously and to the 


exclusion of all other heirs, those ın the first entry ın Class IJ shall be preferred to those 1n the second 
entry , those1n the second entry shall be preferred to those 1n the thud entry , and so on 1n succession” 


Unde: section 11, 


** The property of an intestate shall be divided between the heirs specified in any one entry in 
Glass I of the Schedule so that they share equally ” 

The man pomt for decision 1s whethcr the word ‘ entiy ? ın section 9 of the 
Act, refers to cach of the sub-divisions ın Class JI, or to the differcnt categories under 
each sub-division 1n Class II On behalf of the 4th defendant, ıt was contended by 
his leayned counscl ($11 R Gopalaswami Ayyangar) that the word ‘ cntry ’ in section 
9 has to be interpreted to imply that such Arabic numeral under sub-divisions II 
to IV should bc takcn as an entry, and that the first cntry m each sub-division super- 
sudes the second cniry, and so forth On that interpretation, the 4th defendant, 
who 1s the brothcr’s son comes undur the Arabic numeral, (1) in sub-division IV, 
and thus ousts the plaimtiff who is the sistcr’s daughter, who comes under Axabic 
numcral No (4) On the othcr hand, the learned counsel for the plaintiff contended 
that the word ‘ entry °’ m section g refers only to each of the nine sub-divisions (I to 
IX) coming under Class II, and docs not 1cfcr to the Arabic numerals indicating the 
categorics under cach of the sub-divisions 


The point ıs admittedly not covered by the authouty of any High Couit 
The lcarn.d District Munsif rcferrcd to some biief commentary in a publication 
of the Act, togcther with a commentary, by Messrs R Varadacharı and Company, 
Madras , I am afraid that this 1s very little of an indication or hclp The matter 
has obviously to be decided, m the light of the principles of interpretation applicable 
to the word ‘ entry ° occurring in the scction in the context of the prior Hindu Law, 
the object or objects of this cnactment (the Hindu Succession Act) and the 
juxtaposition of Schedules I and II with the sections themselves Lea:ned counsel 
on both sides represcntcd to mc that the matter 1s of grcat importance, that 1t 1s not 
covercd by any authority available so far, and that an authoritative pronounce- 
ment is highly desirable, which would be binding, not only upon subordinate Courts 
in the State, but which would also be a binding precedent as far as the High Court 
itself ıs concerned. For this reason, counsel uigcd that ıt ıs both highly desirable, 
and essential in the mterests of justice, that the point arising m this form, which 1s.a 
pwc question of law, should be decidcd by a Bench of learned Judges of this Court 
and not by asingh Judge As I fecl that this argument has considerable point and 
force, and I think that 11 1s proper and fitting that the question of law arising 1n this 
Sccond Appeal should be decided by a Bench of this Court, I have made this 
order accordingly The paper will now be placed before my Lord the Chief Justice 
for the posting of the Second Appeal before a Bench for its hearing and decision 


In pursuance of the above order of 1efcrence the appeal came on for hearing 
before a Bench (Ramachandra Iyer, C F and Aantanarayanan, F ). ° 


e 
KS Deskan and K Raman, fo. Appellant 


R Gopalaswam: Ayyangar, SV Rama Ayyangar and R Srtaraman, for Respondents. 
The Judgment of the Court was dchvercd by 


Ramachandra Iyer, C J ]—Yhis Second Appeal concerns the succession to the 
estate of a Hindu unmarried fcmale Chidambrarathammal, who dicd issucless some 
tme yn February, 1957 ‘The question that falls for consideration in the appeal 
relates to the truc construction of sections 6, 9 and a1 of the Hindu Succession Act 
1956, which we shall refer to hereafter as the Act. 


- 
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The facts giving rise to the appeal are these : one Shanmuga who together 
with his brother’s son, the first respondent to this appeal, constituted a jomt family 
effected a partition with the latter. The partition arrangement is evidenced by a 
document dated 31st May, 1940 under which Shanmuga became entitled to the 
properties set out m Schedules 1 to 3 to the plamt in the present litigation. Shan- 
muga died iwo years afterwards leaving behind him his second wife and a 
minor daughter Chidambarathammal by her At the time of his death he had 
in addition to the aforesaid properties, those set out in Schedules 4 and 5 to the 
plamt which he had inherited from his pre-deceased first wife Has second wife 
succeeded him but she survived him only for a period of about three years. On 
her death the entire properties (2 ¢ , all those described m Schedules 1 to 5) were 
inherited by Chidambarathammal By virtue of section 14 of the Act, which came 
mto force when she was alive, her title thereto became absolute. She died shortly 
thereafter. 


The first respondent claiming as her heir took possession of the entire properties. 
The appellant, one among the several children of Shanmuga’s sister, claimed on 
behalf of them all a halt share in the properties and instituted the suit for partition 
out of which this appeal arises The suit was resisted by the first respondent who 
claimed a preferential right to Chidambarathammal’s properties If that defence 
were to fail, he will have not merely to part with half a share in favour of the sister’s 
children of Shanmuga but share the other half alone with his own brothers or sisters, 
if any. 


The rights between the contesting claimants have to be decided on the terms 
of section 15 read with section g of the Act The Courts below have taken different 
views, the trial Court uphoiding the claim of the appellant and the lower appellate 
Court holding that as between the rst respondent and the appellant, the former 
would exclude the latter. 


Under sections 15 and 16 of the Act, where a Hindu female dies leaving pro- 
perty which she had obtained from her father (as mn the present case) such property 
will, in the absence of her own issue devolve on the heirs of her father ; the order 
and manner of succession thereto being regulated as 1f the property belonged to him. 
In other words, the section creates a fiction for ascertaming the heirs of the female ; 
it does not however mean that the property reverts to the estate of her father and 
that succession 1s traced to his property. 


It is now necessary to find out who Shanmuga's hems would have been on the 
date when Chidambarathammal died. 


Succession to the estate of a male 1s prescribed by section 8 which says that in 
the absence of any of the preferential heirs set out in Class I to the Schedule, those 
relations specified in Glass IL will inherit , failing them agnates within a certain 
degree ; and in the absence of agnates, cognates When Chidambarathammal 
died there were no heirs to Shamuga coming under Class I. There were however 
Shanmuga’s relations coming under Class II It will be convenient at this stage to 
set out the list of heirs specified under Class JI as the argument in the case turns 
mainly on it. 

Class If. 
I Father. 


II (1i) Son's daughters son. 
2) Son's daughter's daughter. 
3) Brother, 
4) Sister 


III (1) Daughter's son's son. 
(2) Daughter’s son’s daughter. 
(3) Daughter's daughter's son, 
(4), Daughter's daughter. 

IV (1) Brothers son. 
2) Suster's son. 
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(3) Brother's daughter, 
(4) Sister’s daughter. 


V Father's father , father’s mother 

VI Fathers widow , brother's widow. 
VII Father's brother , father's sister. 
VIII Mother's father , mother's mother, 

IX Mother's brother ; mother's sister. 


Explanation —In this Schedule, references to a brother or sister do not include references to 
brother or sister by uterme blood 
On the date of death of Chidambarathammal there were no heirs of Shanmuga 
falling under this first three groups 1n Class II. There were however (1) the brother's 
son the ist respondent, (2) 1st respondent's two sisters, (3) six sons of his sister, and 
(4) two daughters of his sister, of whom the appellant was one We shall however 
refer hereafter only to the appellant and the first respondent as represenfing 
their respective branches. Allofthem come under Group IV. In that group the 
appellant is given the first place The question is whether he thereby excludes 
the rest in the same group, that is those who are given a place subsequent to him 
or whether all ‘of them simultaneously succeed 


Section 9 prescribes the order of succession among the heirs mentioned in the 
Schedule It says ; 

** those in Class I shall take sumultaneously and to the exclusion of ali other heirs, those in the 

first entry 1n Class IJ shall be preferred to those 1n the second entry , those 1n the second entry shall 
be preferred to those in the third entry , and so on m succession. 
If the word ‘ entry ° 1s taken to mean each one of the nine groups set out in Class IL, 
the section does not 1n so many words say that as among them they take simulta- 
neously , nor does it say that they take one after the other. The obscurity 1s en- 
hanced by the use of Arabic numerals with respect to some of the members 1n the 
groups (Groups II to IV) while in regard to others (Groups V to YX) such numerals 
are not used. 


It is contended on behalf of the first respondent that section g prescribes a rule 
of preference enter se between the relations mentioned therein, the earlier excluding 
the succeeding ones and that the brother’s son, who occupies the first place in Group 
IV, will exclude the rest, e g., the sister’s daughter who 1s given a fourth place m 
that group. This argument will not avail in regard to the relations coming under 
Groups V to IX, where no numbers have at all been used ; learned counsel concedes 
that in their case all the heirs mentioned sn each one of the groups will take together. 


With respect to Class II hers, the statute, provides a preference of the heirs 
mentioned in one entry over the succeeding one. We have therefore to ascertain 
the meaning of th: term ‘entry’. Does it mean only the group of hers denoted by 
the Roman numeral? Or does :t also mean the sub-heads under that group, which 
in some instances are indicated by Arabic numerals? 


The word ‘ entry’ has not been defined in the Act. In its ordinary concept it 
means an item entered ın a book, record, statute, etc. A familiar instance of the use 
of that word 1s in reference to the Legislative Lists appended to Schedule VII to the 
Constitution, that is, those that fall under the respective legislative competence of 
the Union, State, etc. ‘The list contains several items; sometimes each item cohtains 
more than one subject. But the Courts in our country have referred to the mam 
item only as an entry, although 1t contains more than one subject; the sub-items have 
never been regarded as an entry. 

This familiar use of the word will appear to indicate, that the word entry can 
only refer to the groups, t€, those classified under one Roman numeral and not to 
the several relations denoted by the Arabic numerals. 


We have however to see whether under the Act, the word “ entry ** has a diffe- 
rent significance. 


Section 11 deals with the distribution of the property of the deceased in a 
case where succession is to fall on relations coming under Class IT. It says : 
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“The property of an intestate shall be divided between the heirs specified in any one entry in 
Class II of the Schedule so that they share equally.” 


This section would be wholly unnecessary if each one of the heirs mentioncd in each 
group of Glass II were to take in preference to the next one in the same group Itis 
contended that as there may be plurality of persons under the same category (e.g. 
there may be more than one brother’s son) the section provides for an equal distribu- 
tion among them. But such a case will be covered by section 1g Therefore section 
11 must refer only to the entire group indicated by one Roman numeral. Ifso much 
is clear, the word entry can only refer to each one of the nine groups denoted by 


Roman numerals. 


Ifthe Legislature intended that the relations distinguished by the Arabic numer- 
als should constitute distinct entries, ıt would have employed the Roman numerals 
fo? each one of them and there was really no need for the use of the Arabic ones. 


But Mr. Gopalaswami Ayyangar contends that some significance must be 
attached to the use of the Arabic numerals, particularly when they have not been 
used with reference to certain other groups * the numbers must therefore be held to 
be not intended for the mere purpose of enumeration , they should therefore be taken 
as prescribing a priority of succession In support of the contention learned counsel 
has referred to what he called the underlying scheme of succession prescribed by the 
Act, of the superiority of the agnate over cognate (ude section 8 (c) ) Itis contended 
that cognatic relations have been designedly put ın after the agnates in each group 
so that the latter may have a priority m the matter of succession 


There can be little doubt that the Arabic numerals employed to distinguish 
between the relations set out m each group, the groups themselves being indicated 
by Roman figures, are as much part of the statute as the Roman numerals Num- 
bers are generally employed in a statute for the purpose of easy reference If any 
other significance is to attach to them one should search the substantive part of the 
enactment to see whether the numerals have any special purpose. There is no 
reference in the Act to any number, Roman or Arabic Sections 9 and 11 speak 
only ofan entry. "Therefore, the use of numerals for indication of particular relations 
cannot import anything ; nor the absence of such numbers in Groups V to IX give 
them any significance beyond showing an indifference on the part of the draftsman. 


It 1s then said that if the Legislature has intended all those mentioned in Eniry 
IV to take together ıt would have collectively referred to them as children of the 
brother and sister, instead of individually referring to them But this argument 
ignores that under the law of succession it is the practice to enumerate separately 
different relations even though they inherit simultaneously Nor can we argue 
that there is any superiority of agnates over cognates under Class II. For example, 
agnates like father’s father and father’s brother are postponed to certain cognatic 
relations like son's daughter's daughter, sister's daughter, etc. The preference of 
agnates over cognates 1s only m the contingency of there being no heirs under Class 
I and Class II But the Act does manifest a distinct principle which underlies the 
scheme of distribution prescribed by ıt. It is twofold, mz , (1) Nearness of relation- 
ship and presumed natural affection ofthe deceased (2) There should be no distinc- 
tion between persons standing 1n the same degree of relationship merely by reason of 
sex ot by any principle of superiority of one born through a male to one born through 
afemale. Generally speaking the heirs in Class II have been arranged 1n groups in 
accordance with that scheme. Applying these two tests we find that the various 
groups are classified under one or both the principles. Taking Group IV, the rela- 
tions are of the same degree to the deceased and normally his affection to them would 
have been the same ; there is therefore no reason why a brother'sson should supersede 
asister's son. The intendment of the Act must be taken to be 1n favour of the view 
that the heirs ın each group under Class II take simultaneously. In other words, the 
word “ entry ” in sections 9 and 11 can refer only to all that goes under a Roman 
numeral and not the ong that is denoted by the Arabic one. The groups of heirs 


- 


$60 : THE MADRAS LAW JOURNAL REPORTS. [1965 


specified in the various entries under Class II will therefore simultaneously succeed 
excluding only those in the succeeding entry or entries. 


Mr Gopalaswami Ayyangar then made an attempt to salvage for the first 
respondent at least the properties set out ın Schedules 1 to 3 to the plaint, (£ e , those 
that Shanmuga obtained under a partition ın his family) on a new ground The 
contention Was that as these properties were 1n origin ancestral, they should be regar- 
ded as the interest of Shanmuga in a Mitakshara coparcenary property within the 
meaning of section 6 of the Act and that they would devolve exclusively on the first 
respondent, his former coparcener This somewhat surprising argument, namely, 
that the separate property ofa divided member of a Hindu joint family would still be 
governed by principles of survivorship was sought to be supported by certain observa- 
tions of Varadachariar, J in Umayal Ach: v. Lakshm: Acht We shall examine the 


contention after dispelling the erroneous assumption on which the entire argument 
is based. 


It must be remembered that the entire properties which form the subject of this 
litigation were the absolute properties of Chidambarathammal, to whom alone suc- 
cession has to be traced Inheritance to a female will be governed by scctions 15 and 
16 of the Act which enact certam rules relating thereto and prescribes the order in 
which the heirs would become entitled. to the property Succession to a childless 
female, who died leaving property obtained from her own father would be governed 
by the same rule as ¿f the property had been her father’s. Thus, as we pomted out 
earlier, the statute creates a fiction for ascertaining her heir by treating 1t as her 
father’s property , but that cannot make the property her father's . So to treat st, 
will amount to an unwarranted extension of the fiction The property being that of 


the female, no question of any coparcenary can at all arse Section 6 cannot there- 
fore apply to the present case at all 


But we shall however show that there is no substance in the argument even if one 
were to treat the property as Shanmuga’s — Itis our view that section 6 cannot apply 
to the separate property of a Hindu who obtained the same on partition from his 
coparceners , on the other hand, succession to 1t will be governed by section 8 of the 
Act In Umayal Achiv Lakshmi Achi*, thc Federal Court was considering a clam to a 
share made by the widow of a predeccased son of a sole surviving coparcener 1n the 
estate of her father-in-law She claimed to be entitled to a share by virtue of the 
Proviso to section 3 (1) of the Hindu Women’s Right to Property Act, 1937, which 
dealt with succession to the separate property ofa Hindu male — Itwas held that the 
term " separate property ” in that scction only meant self-acquired property and that 
property held by a sole surviving coparcener would be outside that section Varada- 
chariar, J., pomted out that three different senses im which the term “ separate 
property " was understood, sometimes as denoting purely self-acquired property, 
sometimes as joint family property obtamed on partition or jomt family property 
held by a sole surviving coparcener, and held that the particular sense m which the 
term was used m the enactment had to be determined by referring to the scheme of 
the statute 1n which those words occurred 


Recently a Bench of this Court in Subramanyan v. Kalyanarama Iyer?, had to con- 
sider whether property obtained by a Hindu on partition could be regarded as an 
interest in joint family property within the meaning of section 3 (2) of tht Hindu 


Women’s Right to Property Act, 1937, and that question was answered in the affir- 
mative. The material words of that section : 


* having at the time of his death an interest ın a Hindu joint family property ? 


are almost identical with those occurring in section 6 of the present Act Prima facie 
those words can only refer to a case where the person dies undivided with respect to 
the property ; for a property which a coparcener obtains on partition can hardly be 
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regarded as constituting an interest in joint family property, the joint family itself 
having been extinguished, unless ıt be that the coparcener obtaining the property has 
sons of his own with whom there would be another joint family 


But the learned Judges held that even in a case where there was no son, the 
property would still be coparcenary property This is clear from the following 
passage 1n the judgment of Rajamannar, CJ - 


** Likewise, 1t should be held that the property which a coparcener obtains at a partition is joint 
family property though the coparcener may after the partition have absolute powers of alienation 


so long of course there 1s no son born to him after the partition, who, would on birth be entitled to a 
share in such property" 


It is not necessary for the purpose of this case to examine all the reasons which per- 
suaded the Court to arrive at that conclusion, as we are satisfied that the decision in 
that case depended on the view that section 3 (1) would not apply to separate property 


uum self-acquired property. This is clear from this passage in the judgment, 
namely : 


“If the property which a coparcener obtains at a family partition 1s not separate property within 
the meaning of section 3 (1) of the Act 1t must be deemed to be an interest in Hindu joint family property 
within the meaning of sub-section (2) of section 3" (Italics ours) 


To hold otherwise in that case would have meant that there 1s a lacuna m that enact- 
ment, which made provision for widows of individuals who left property obtained by 
them at partition m their family. ] 

Thus it will be seen that the view taken in Subramanyan v Kalyanarama Iyer!, was 
occasioned by reason of the peculiar wording of scction 3 of the Hindu Women's 
Right to Property Act, 1937. They cannot be taken as affording a guidance gene- 
rally to the interpretation of the corresponding words of section 6 of the present Act. 
In Umayal Achi v Lakshmi Achi?, Varadachariar, J , recognised that the words ** sepa- 
rate property " might be the antithesis of “ ancestral property , coparcenary property 
or joint family property " and proceedcd to ascertain which of the meanings was 
appropriate to the interpretation of section 3 (1) by ascertaining the intent and 
purpose of the statute in question The learned Judge held that the Hindu Women's 
Right to Property Act, 1937, not bemg a “ codifymg Act ” or even a general amend- 
ment of the Hindu Law of Inheritance, but mtendcd purely to remedy a particular 
deficiency, under the existing law, there was no necd to give a larger mterpretation 
to the words “ separate property " than the circumstances surrounding the legislation 
warranted Under the then existing law the w;dow could not inherit where her 
husband had left sons By their presence there would be no separate property 
except the self-acquired one Section 3 (1) was therefore held to apply to that kind 
of property alone As other kinds of property would, ın the presence of sons, be 
joint family property ; section 3 (2) prov.ded for ıt. There was no nced to provide 
for a case where a man died sonless, as the widow could mherit, under the ordinary 
law every kind of separate property, enactment in that case being only supplementary 
to the general law of inheritance 


. But these principles cannot and do not apply 1n the interpretation of section 6 of 
the present Act. This is a Code which lays down a comprehensive rule of succession 
based on principles of justice and also on the basis of natural love and affection of the 
deceased Section 8 deals with the property of a male Hindu who dies. The term 
* property ", though not defined under the Act, ıs a word of wide import including 
prima facie every kind of propcrtv over which he has a right of disposal, Section 8 it 
will be seen , does not use the words like separate or self-acquired property Even in 
regard to joint family property, section 30 confers a power on a member to dispose 
of his interest by means of a will 
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Section 6 states * 


* When a male Hindu dies after the commencement of this Act, having at the time of his death 
an interest jn a Mutakshara coparcenary property, his interest ın the property shall devolve by 
survivorship upon the surviving members of the coparcenary and not in accordance with this Act. 


Provided that, 1f the deceased had left hım surviving a female relative specified in ClassT 
of the Schedule or a male relative specified ın that class who claims through such female relative, 
the interest of the deceased in the Mitakshara coparcenary property shall devolve by testamentary  , 
or intestate succession, as the case may be, under this Act and not by survivorship 


Explanation 1 —For the purpose of this section, the interest of a Hindu Mitakshara coparcener 
shall be deemed to be the share m the property that would have been allotted to him if a partition 
of the property had taken place immediately before his death, irrespective of whether he was entitled 
to claim partition or not. 


Explanation 2 —Nothmg contained in the Proviso to this section shall be construed as enabling 
a person who has separated himself from the coparcenary before the death of the deceased or any | 
of his heirs to claim on intestacy a share m the interest referred to therein ” * 
In our opinion, section 6 can be regarded only as an exception to the general rule 
of succession prescribed by section 8 Even to that exception there 1s a proviso 
which enables succession to the interest of the deceased member of a joint family in 
favour of his wife, daughter, etc : 


The cardmal rule of interpretation 1s, that words in an Act are prima facie used 
in their correct sensc and not in any loose form The term “interest in jomt family 
property ” has a definite significance in law, namely, that the person concerned 1s 
undivided Prima facie these words ın section 6 have to be understood in that sense. 
It ıs true that where a Legislature uses ın any enactment a legal term which has 
received a judicial interpretation, 1t must be assumed that such term, unless a con- 
trary intention appears, has been uscd im any subsequent enactment im the sense m 
which ıt has been judicially mterpreted vide Fay v. Johnstone This rule cannot 
obviously apply to a case where the words used 1n a distinctive sense m a previous 
statute, should be attributed the same meaning in any subsequent statute whose ~ 
object and terms indicate that the Legislature did not intend to use the words ın the 
restricted sense attributed to 1t by Courts with reference to the special legislation. 
Judged in the hight of the context and the limited extent to which the statute preserves 
ihe rule of survivorship, 1t must be taken that section 8 1s intended to apply to all 
kinds of separate property possessed by a Hindu, whether it be self-acquired or one 
obtamed on partition from his family where he has no sons himself Section 6 bemg 
in the nature of an exception, should be strictly construed and will only apply to a case 
where a member thereof dies undivided and without leaving any female heirs men- 
tioned in Class I We are therefore of opinion that section 6 will not apply to 
property held by a person as a sole surviving coparcener or to a separate property 
obtained at a partition in the family, when that person has left no undivided sons 
of his own. 


In the present case properties in Schedules 1 to 3 were the separate properties of 
Shanmuga, though in regard to Schedules 2 and 3 1t was only a half undivided share. 
Schedules 4 and 5 were properties which he obtained from outside the family. None 
of them can be regarded as an interest in joint family property. The appeal there- 
fore succeeds and is allowed with costs. 


V.S. Appeal allowed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mnr. JUSTICE GANAPATIA PILLAI. 


M. Ramanatha Pillar . Appellant 
v. 
K. V. Annamalai Chettiar and another .. Respondents 


Transfer of Property Act (IV of 1882) section 68 (1) (d)—Right to sue for mortgage money—Usufr uctuary 
mortgagee not given possession of property—Nature of the nght of the mortgagee—Only a privilege and not an 
obligatton—Mortgagee can sue on the personal covenant within twelve years of the period fixed for payment—No 
principle of election involved 

The nature of the right conferred under section 68 (1) (d), of the Transfer of Property Act 
if analysed would turn out to be nothing but compensation to the mortgagee for the default of 
the mortgagor to surrender possession of the mortgaged property A statutory right is given to 
thee mortgagee to claim the mortgage amount in cases falling under section 68 (1) (d) of the Act 
which 1s only m the nature of compensation to the mortgagee and not an alternative remedy for 
recovery of the mortgage money based on the right founded upon the personal covenant contamed 
in the mortgage deed to repay the mortgage amount. 


It 1s true the amount recoverable by the mortgagee under section 68 (1) (d) 1s identical ın quan- 
tity with the mortgage-money mentioned in the mortgage deed But, that would not affect 
the nature of the claim dealt with im the statutory provision Consequently, merely because the 
amount sued for 1n either case would be the same 1t could not be said that the cause of action 1s the 
same though satisfaction for one cause of action would extinguish the other, 


Really the cause of action under the mortgage deed 1s based upon contract while the cause of 
action for the recovery of the amount of the mortgage-money by virtue of the provisions of 
section 68 (1) (d) 1s m the nature of a right to claim compensation 

There are two causes of action no doubt, but they are not for the same claim The right to sue 
for the mortgage money under section 68 was conferred upon a usufructuary mortgagee who would 
normally be not. entitled to such a right because by the definition of ** usufructuary mortgage " no 
personal covenant to repay the mortgage amount is involved in that class of mortgages Thus 
section 68 was really intended by the Legislature to confer upon a usufructuary mortgagee a right 
to sue for the mortgage money if he otherwise would not have had that mght The object of that 
provision was to confer a right which did not already exist ın the morgagee and not to take away 
any xight which he already possessed by reason of the contract 

This 1s in the nature of a privilege given to the mortgagee which he was free to reject in suitable 
cases. This implies that this privilege of suing for the mortgage money conferred by section 68 (1) 
(d) could not be converted into an obligation. 

If the mortgagee was entitled to enforce payment of the mortgage money both by reason of the 
personal covenant contained 1n the mortgage deed and also by reason of the provision 1n section 68 (1) 
(d) 16 was open to him to wait till the expiry of the period fixed for payment in the mortgage deed 
and to bring a suit within twelve years after the expiry of that period despite the accruing of the right 
to sue for the mortgage money earlier under section 68 (1) (d). 

If a suit for recovery of the mortgage money 1s actually brought by reason of the section 68 (1) (d) 
even before the expiry of the period fixed in the mortgage document for payment of the mortgage 
amount, the Court 1s bound to give the option to the mortgagor to pay the money and redeem the 
mortgage hefore ordering sale of the mortgaged property Thus a right of redemption is given to 
the mortgagor 1n such a case only 1f and when the mortgagee exercises the right to sue for the money 
under section 68 (1) (d) before the date fixed for payment In no other case could a mortgagor claim 
the right of redemption before the date fixed for payment under the mortgage deed To take any 
other view would lead to the anomaly that by his own default the mortgagor would hasten the time 
when he could redeem the mortgage This would be nullifymg the intention of the parties to the 
contract when they had fixed a period for repayment which carries the implication that hefore the 
expiry of that period the mortgagor could not exercise the right of redemption The suit in this 
case was not barred by limitation since the mortgagor was entited to wait for a period of twelve 
years after the date fixed for payment ın the mortgage deed before filing the sut on the personal 
covenant for recovery of the mortgage money 

The mere issue of a notice to the mortgagor to pay the the mortgage money on the happening 
of the contingency contemplated under section 68 (1) (d) does not amount to an unequivocal act or 
election to abandon the remedy based upon the cause of action contained in the deed mm preference 
to the remedy provided under section 68 (1) (4). 

A real election would arise in the case of a mortgagee electing to sue for the mortgage money 
under the provisions of section 68 (1) (d) of the Act only as between two remedies, viz , suing for reco- 
very of possession of the mortgaged property and suing for recovery of the mortgage money. In elect- 
ing for the one and not for the other 1t could be well said that the mortgagee in such a case had aban- 
doned the other remedy. But, there is really no option or election in a case like the present where 
the right to sue for the mortgage money 1s already secured by the mortgage deed. An election 
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inolves the principle that one has to choose between two inconsistent rights or remedies There could 
therefore be no election in any legal sense 1n the case of a mortgagee entitled to sue for the mortgage 
money both by reason of a covenant in the contract and the provisions of section 68 (1) (d) who 
chooses to enforce the covenant and not the statutory right for getting payment 

Appeal against the Decree of the Court of the Subordinate Judge, Devakottai, 
in AS No 18 of 1959, preferred against the Decree of the Court of the District 
Munsif of Devakottai 1n OS No 158 of 1958 : 


M WNatesan, for Appellant. 
K S. Destkan and K Raman, for 1st Respondent. 
The Court delivered the following 


Jupcmenr.—The first defendant ıs the appellant The suit out of which this 
appeal arises was laid by the first respondent as plaintiff for recovery of Rs 365 due 
under an othi decd, dated 28th July, 1943 | This was executed by the appellant béth 
on his own behalf and as guardian of his elder brother’s sons defendants 2 and 3, who 
were minos on the date of the oth; deed The sum claimed consisted of Rs. 200 
principal and interest at 5$ per cent. per annum from the date of the mortgage 
deed Contentions were raiscd as regards the validity and binding character of the 
mortgage in regard to the shaic of defendants 2 and 3 and also on the question of the 
mortgage being a real transaction I am not concerned with these questions in this 
appeal But, a question of limitation was raised on the ground that since the mort- 
gagee was entitled to possession of the mortgaged property and such possession was 
not delivered the suit ought to have been filed within twelve years from the date of 
the mortgage deed and not within twelve years from the expiry of the three year 
period fixcd in the mortgage deed for repayment of the mortgage amount. Both 
the lower Courts have negatived this contention That ıs the only point arising for 
my consideration now. 

The facts are not in dispute. The date of the mortgage deed, Exhibit A-1, is 
28th July, 1943 The period fixed for repayment in the mortgage deed 1s three years. 
It was alleged that the mortgaged property was Icased back to the mortgagor on the 
basis of a tenancy from yeai to year But, at the end of the first year no rent was 
paid, nor possession of the property surrendercd Both the lower Courts proceeded 
on the assumption that this lease was not given effect to and consequently the mort- 
gagee was not given possession of the property. The suit was filed on 29th July, 
1958 It would therefore be within tıme under Article 132 of the Limitation Act if 
the starting point for limitation was the end of three year period fixed in the mortgage 
for repayment of the mortgage monev But ıt would be barred by time 1f the mort- 
gagee had exercised option under section 68 (1) (d) of the Transfer of Property Act 
and brought the suit for the money due on the mortgage since possession was not 
given to him. 


Mr. Natesan, learned counscl for the appellant, raised two points. The first 
was that the provisions of scction 68 (1) (d) of the Transfer of Property Act (hereinafter 
called the Act) cast an obligation upon the mortgagee in this case to file a suit for 
the mortgage money within twelve years from the date of default of the mortgagor 
to give possession and conscquently the suit would be barred by limitation. The 
second contention was that «ven 1f this provision in the Act is regarded as a provision 
for the bencfit of the mortgagee upon which she could base her cause of actign a an 
alternative to the cause of action based upon the covenant in the mortgage deed for 
repayment of the mortgage money, still the original mortgagee 1n this case had 
exercised the option to avail hersclf of the remedy provided under section 68 (1) (4) 
of the Act by the notice Exhibit A-7 issued on 15th September, 1944 and consequently 
she was not entitled to rely on the personal covenant to bring a suit within twelve 
years from the end of the three year period fixed m the mortgage deed for payment. 
If this argument ıs correct and an election was made by the mortgagee on 15th 
September, 1944, the date of Exhibit A-7, the suit would be barred by time because 
it was admittedly filed more than twelve years after the date of Exhibit A-7. The first 
respondent who filed the suit was an assignee of the mortgage from the mortgagee, 
but that fact does not enter into the merits of the question which I have to decide. 
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Article 132 of the Limitation Act provides a twelve year period of limitation for 
suits to enforce payment of money charged upon immovable property. This period 
of twelve years begins to run from the date when the money sued for becomes due. 
According to counsel for the appellant the money sued for became duc under the 
personal covenant in the mortgage deed on the expirv of the three ycar period and 
alternatively 1t also became due under section 68 (1) (d) of the Act when the mort- 
gagee defaulted to give possession of the mortgaged property to the mortgagor 
The argument was that the mortgagee cannot have two causes of action for the samc 
claim and where the statute gave a right to sue for money, it must prevail over the 
right ccntamed in the contract. This argument proceeds on the misconception 
that there are two separate causes of action «n this case for the same right or relief, 
viz , recovery of money due under the mortgage. The nature of the right conferred 
under section 68 (1) (d), 1f analysed would turn out to be nothing but compensation 
to the mortgagee for the default of the mortgagor to surrender possession of the mort- 
gaged property — A statutory right 1s given to the mortgagee to claim the mortgage 
amount m cases falling under section 68 (1) (d) of the Act which is only in the nature 
of compensation to the mortgagee and not an alternative remedy for recovery of the 
mortgage moncy bascd on the right founded upon the personal covenant contained 
in the mortgage deed to repay the mortgage amount — Itis true the amount recover- 
able by the mortgagee under section 68 (1) (d) ıs identical ın quantity with the 
mortgage-money mentioned in the mortgage deed. But, that would not affict the 
nature of the claim dealt with ın the statutory provision Consequently, merely 
because thc amount sued for in either case would be the same ıt could not be said that 
the cause of action is the same though satisfiction for one cause of action would 
extinguish the other Really the cause of action under the mortgage deed 1s based 
upon contract while the cause of action for the recovery of the amount of the mortgage 
moncy by virtue of the provisions of section 68 (1) (d) 1s m the nature of a right to 
claim compensation In cases of usufructuary mortgages contaiung a personal 
covenant by the mortgagor to pay the mortgage moncy and default takes place m 
giving possession of the mortgaged property there 1s only one cause of action for 
recovery of the mortgage money because in such a case section 68 (1) (d) would not 
be attracted 1f the suit 1s laid for the mortgage money after it bccomes due accord- 
ing to the tenor of the mortgage decd. There 1s therefore no force in the contention 
that ın a case where a mortgagee as here has both a cause of action based upon 
the personal covenant in the mortgage deed and a right to recover the mortgage 
money by virtue of the provisions of section 68 (1) (d) of the Act, he gets two causes 
of action for the same claim In my view, there are two causes of action no doubt, 
but they are not for the same clam ‘The object with which section 68 was enacted 
"would support my view because the right to suc for the mortgage money was confer- 
red upon a usufructuary mortgagee who would normally be not entitled to such a 
right because by the definition of “ usufructuary mortgage ? no personal covenant 
to repay the mortgage amount 1s involved in that class of mortgages Thus section 
68 was really intended by the Legislature to confer upon a usufructuary mortgagee 
a right to sue for the mortgage money it he otherwise would not have had that right 
‘To construc section 68 1n the manner contended for by Mr Natesan would mean 
that the Legislature compelled a mortgagee who had a right to sue for the mortgage 
money by reason of the personal covenant in the mortgage deed to abandon that 
right antl to rest his claım solely upon clause (d) of section 68 (1). The object of 
that provision was to confer a right which did not already exist 1n the mortgagce 
and not to take away any right which he already possessed by reason of the contract. 


The nature of the right conferred by section 68 (1) (d) has been the subject 
of judicial pronouncements in many High Courts It may be really not necessary 
to traverse the entire field of case-law on the subject because the preponderance of 
judicial opmion ıs that this is in the nature of a privilege given to the mortgagee 
-which he was frce to reject in suitable cases This implies that this privilege of 
suing for the mortgage money conferred by section 68 (1) (d) could not be converted 
into,an obligation when alone Mr Natesan’s contention could prevail. 


34 
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Mr. Natesan attempted to show that in interpreting the language of Article 
132 of the Limitation Act regarding the point when the period of limitation starts, 
the term * when the money sued for becomes due " should be held equivalent to 
* when the money becomes payable”. The term “when the bill, note or bond 
becomes payable ” ın Article 80 of the Limitation Act has come up for consideration 
1n many decisions, but 1t will serve no useful purpose to review them as the principles 
laid down 1n those decisions cannot apply to Article 132 However, certain observa- 
tions occurring in the Full Bench decision ın Subbamma v. Narayyat, were relied on. 
by Mr Natesan in this connection 


There a suit was brought for salc of usufructuarily mortgaged property on the 
allegation that the defendant, vz , the mortgagor did not give possession to the 
mortgagee The question which arose for the consideration of the Full Bench was 
whether the usufructuary mortgagee was not entitled to sue for sale of the mortgaged. 
property whcn the mortgagor failed to deliver possession of the property to the 
mortgagee and consequently whether he was bound to sue for the money alone 
The Full Bench held that when under a usufructuary mortgage possession was not 
given it ccased to be a usufructuary mortgage and the power of bringing the property 
to sale on failure to pay the mortgage money could not be exercised. by him under 
the contract but he was entitled to sue for the money under section 68 of the Act. 
In setting out this conclusion Wallis, C J , made the followmg observations : 


** A mortgagee to whom possession has not been given 1s not a usufructuary mortgagee Conse- 
quently he does not come within the proviso and 1s entitled to sue for foreclosure or sale under the 
section. (section 69), 1n the absence of a contract to the contrary, 'at any time after the mortgage 
money has become payable to him’ Section 68 entitles the mortgagee to sue the mortgagor for the 
mortgage money, “where, the mortgagee beimg entitled to possession of the property, the 
mortgagor fails to deliver the same to him, or to secure the possession thereof to him without 
disturbance by the mortgagorzor any other person" The first of these events having happened, 
the mortgagee has become entitled to sue for the mortgage money, or ın other words, the mortgage. 
money has become payable to him, and he 1s entitled under section 67 to sue for foreclosure or sale, 
in the absence of a contract to the contrary which cannot be implied ” 


The Full Bench concluded that once the mortgage money became payable under any 
clause 1n section 68 there could be no reason for refusing to give effect to section 67 
whach allows a suit for foreclosure or sale at any time after the mortgage money has 
become payable 


It 15 true the learned Judges constituting the Full Bench considered that the right 
of a mortgagee to enforce payment of the mortgage money under section 68 carried. 
with it the right to sue for foreclosure or sale In describing this right, the learned. 
Judges have mentioned that ın a case falling under section 68 the mortgage money 
becomes payable to the mortgagee. But the question for their determination was 
not whether by thus becoming payable the mortgagee loses the benefit of the personal 
covenant contained in the mortgage They were not concerned with that questiom 
in the casc before them as that was a case of usufructuary mortgage, pure and simple, 
containing no personal covenant for payment. The observations in question cannot. 
therefore be relied upon as an authority upon Article 132 for construing the term: 
* when the money sued for becomes due ". The contention of Mr Natesan that 
these observations would imply that ın a case covered by section 68 (1) (d) the mort- 
gage money becomes payable not only for the purpose of conferrmg the fight to 
bring a suit for foreclosure or sale but also for the purpose of limitation cannot there- 
fore be accepted as correct. 


Learned counsel then referred to the decision in Ganga Ram v Raghubans?, 
in support of his argument There the question was when the unpaid purchase- 
money under a sale became due. Section 55 (5) (b) of the Act provides for the 
liability of the purchaser to pay or tender, at the time and place of completing the: 
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sale, the purchase-money to the seller or such person as he directs The facts in 
that casc were. out of the consideration for the sale a portion was paid in cash and 
the balance was left with the purchaser to be paid to the mortgagee holding mort- 
gages over the property sold. ‘There was no indication in the sale deeds as to when. 
the purchascr was bound to pay the amount due to the mortgagee The purchaser 
not having paid the amount reserved with hun for payment to the mortgagee, he 
obtained a decree for recovery of the mortgage money due and the seller satisfied 
this decree by payment Thereafter a suit was brought by him to enforce the statu- 
tory charge for recovery of the balance of purchase money due and the question 
arose when that amount became due under Article 132 of the Limitation Act. 
The Bench held that m the absence of a contract to the contrary between the parties, 
the direction to the buyer to pay the price to the seller or to a third party was not a 
conti act inconsistent with the existence or continuance of the statutory charge under 
seetion 55 (5) (5), and since there was nothing to indicate that the seller had agreed. 
to postpone payment of the unpaid purchase money to a future date, that amount 
was payable to the seller or to the third party indicated ın the deed of salc on the 
date of the sale itself and the statutory charge could be ertforced within twelve vears 
from the date of the sale as the money became due on the date of thc sale itself. 
Mr Natesan contends on the analogy of this decision that it should be hled that 
the money claimed in this litigation became due under Article 132 on the date ^ 
when the right under section 68 (1) (d) arose 


A statutory charge differs from the right to compensation provided under 
section 68 (1) (d) of the Act because I think it does not create a new cause of action, 
but only provides a new remedy for an existing cause of action A right to recover 
unpaid purchase money under section 55 (5) (b) of the Actis based upon the co- 
venant in the sale deed to pay the purchase money. That covenant could be en- 
forced in more than one way according to the terms of the contract. The statute, 
however, provides that in the absence of a contract to the contrary, the seller would 
be entitled to a charge for the unpaid purchase money upon the property sold 
This does not mean that a new cause of action 1s given to the seller under this statu- 
tory charge for claiming the amount due as unpaid purchase money 


In another view also this decision can be distinguished because there the money 
m the hands of the purchaser remained the money of the vendor and the purchaser 
was only an agent of the vendor with a direction to pay 1t to a particular individual. 
The fact that the agent did not carry out the direction of the principal would make 
no difference in the character of the claim made by the principal for the recovery 
of the money left in the hands of the purchaser. The cause of action for the recovery 
of that money was the original cause of action, viz , that contamed in the contract 
for sale. This decision would therefore have no application here 


Mr Natesan also referred to the Privy Council decision in Lal Narsingh Partab 
Bahadur Singh v. Mohammad Yaqub Khant, where the question was whether in the 
case of a combination of a simple mortgage and a usufructuary mortgage the mort- 
gagee could claim the rights conferred under section 67 of the Act to bring the pro- 
perty to sale for non-payment of the mortgage amount The controversy before 
the Privy Council was whether the mortgage im question fell under the classification. 
anomalous mortgage and therefore was hit by the provisions of section 98. The 
conclusion that the mortgage deed in that casc attracted section 68 has no relevance 
to the question which I have to decide here. 


Mr Natesan then referred to the decision in Lasa Din v. Gulab Kunwar?, and the 
decisions which followed ıt But, ın my opinion, these decisions have no bearing 
on the question I have to decide because they were concerned with the provisions 
in the mortgage deeds and other debt documents giving the right to the mortgagor 
to pay the amount of the mortgage money 1n instalments and providing that on 
rere 
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default of payment of any one instalment the entire mortgage money would become 
due. 


The question of limitation now raiscd has been considered by a Bench of the 
Bombay High Court in S:dramaya v Danava* There the nature of the right confer- 
red upon a mortgagee under section 68 (1) (d) was analysed 1n all its bearings and 
it was held that 1t did not amount to an obligation but only amounted to a concession 
to the mortgagee It was further held there that 1f the mortgagce was entitled to 
enforce payment of the mortgage money both by reason of the personal covenant 
contained in the mortgage deed and also by reason of the provision im section 68 
(1) (d), 1t was open to him to wait till the expiry of the period fixed for payment 
in the mortgage deed and to bring a suit within twelve years after the cxpiry of 
that period despite the accruing of the right to sue for the mortgagc money earlier 
under section 68 (1) (d). Iam in respectful agreement with the view expresscd by 
the Bench on this question It is unnecessary for me to notice at length the grounds 
for the conclusion mentioned by the learned Judges constituting that Bench because 


I have already indicated in this judgment the principal grounds which have been 
relied. on 1n that judgment 


There ıs one other pomt which I would like to mention as supporting my view, 
vig , that the mortgagee 1n this case was not bound to sue for recovery of the money 
within twelve years from the date when the mortgagor failcd to deliver possession 
A right to redeem the mortgage is a statutory right and ıt arises under section 60 
of the Act aftcr the principal money secured by the mortgage ** has become duc ”. 
This section was amended m 1929 and the phrase “ after the principal money has 
become payable ", was altered and the phrase mtroduced by the Amending Act 
was '' after the principal money has become due" This alteration, in one sense, 
supports my view that what was intended by Article 132 when 1t used the expression 
* when the money sued for becomes due ° was the point of time indicated by the 
contract between the parties as the date fixed for repayment and not thc point of 
time indicated by section 68 (1) (d). If the mortgagor has a right to redecm the 
mortgage only after the principal amount has become due according to the terms 
ofthe contract contained in the mortgage deed, 1t stands to reason that the mortgagor 
could not be given an earlier right for redemption unless the mortgagee chooses 
to file a suit fot recovery of the mortgage money under section 68 
(1) (d). Supposmg in a case where a mortgagee is entitled to sue for 
the mortgage money both on the personal covenant contamed m the 
mortgage deed and under section 68 (1) (d) and, further supposing 
that the mortgagee does not choose to sue for the mortgage money unde 
section 68 (1) (d) but waits for the expiry of the period for repayment fixed in the 
mortgage deed, could ıt be said that a right of redemption 1s confer: ed upon the 
mortgagor even before the time fixed for payment arrives mercly on the ground 
that under section 68 (1) (d) a right to sue for the mortgage money had already ac- 
crucd to the mortgagee Ofcourse, 1f a suit for recovery of the mortgage money 1s 
actually brought by reason of section 68 (1) (d) even before the expiry of the period 
fixed ın the mortgage document for payment of the mortgage amount, the Court 
1s bound to give the option to the mortgagor to pay the money and redeem the mort- 
gage before ordering sale of the mortgaged property. Thus a right of redemption 1s 
given to the mortgagor 1n such a case only 1f and when the Mortgagce exercises the 
right to sue for'the money under section 68 (1) (d) before the date fixed for payment 
In no other case could a mortgagor claim the right of redemption before the date 
fixed for payment under the mortgage deced. To take any other view would lcad to 
the anomaly that by his own default thc mortgagor would hasten the time when he 
could redeem the moitgage This would be nullifying the intention of the Parties 
to the contract when they had fixed a period for repayment which carries the im- 
plication that before the expiry of that period the mortgagor could. not exercise the 
right of redemption. I therefore agree with both the lower Courts that the suit 


ue a 


I1 AIR 1954 Bom 407. 


I] RAMANATHA PILLAI © ANNAMALAI CHETTIAR (Ganapatia Pillai, 7.). 269 


in this case was not barred by limitation since the mortgagor was entitled to wait 
for a period of twelve years after the date fixed for payment in the mortgage deed 
before filing the suit on the personal covenant for recovery of the mortgage money. 


The next contention of Mr. Natesan based upon Exhibit A-7 amounts to this 
that a notice issued by the mortgagee contaming a demand for payment of the mort- 
gage money basing the claim upor section 68 (1) (d) would amount to an irrevocable 
election to choose the statutory cause of action implying an abandonment of the 
cause of action based upon the personal covenant in the deed 


In Rajendra Bhadur v Raghulir Singh, ıt was held by a Bench of the Oudh 
Chief Court that the occurring of default 1n payment of the interest due under the 
mortgage deed which was made payable at stipulated periods even before the date 
fixed for the repayment of the principal gave an option to the mortgagee to sue for 
thé entire mortgage-money together with interest and a suit laid after Issuing of 
notice to the mortgagor calling upon him to pay the entire amount was not pre- 
mature. In taking this view the Bench followed the Privy Council decision in 
Lasa Din v Gulab Kunwar?, where ıt was observed that in such a case as soon as the 
mortgagot defaulted 1n paying the interest due under the mortgage, the mortgage 
money became payable withm the meaning of Article 132 of the Limitation. Act 
provided the option had been exercised by the mortgagee to enforce the mortgage. 


T am unable to see how this decision has any bearing on the question whether 
an option 1s exercised by the mortgagee. The mete issue of a notice to the mortgagor 
to pay the mortgage moncy on the happening of the contingency contemplated, 
under section 68 (1) (d) does not amount to an unequivocal act or election to aban- 
don the remedy based. upon the cause of action contained in the deed in preference 
to the remedy provided under section 68 (1) (d) 


Mr Natesan next referred to the fact that interest was claimed ın the plaint 
from the date of the mortgage deed and not from the date of the notice Exhibit 
A-7 I do not see how this has any bearing on the question as to the starting point. 
for the period of limitation though the right to claim interest from the date of the 
mortgage may be doubted., | 


In mv view a real election would arise m the case of a mortgagee electing to 
sue for the mortgage money under the provisions of section 68 (1) (d) of the Act 
only as between two remedies, viz , sumg for recovery of possession of the mortgaged. 
property and suing for recovery of the mortgage money. In electing for the one 
and not foi the other ıt could be well said that the mortgagee in such a case had 
abandoned the other remedy But, there 1s really no option or election in a case 
like the present where the right to sue for the mortgage money is already secured by 
the mortgage deed An election involves the principle that one has to choose 
between two inconsistent rights or remedies There could therefore be no election 
in any legal sense in the case of a mortgagee entitled to sue for the mortgage money 
both by reaon of covenant in the contract and the provisions of section 68 (1) (d) 
who chooses to enforce the covenant and not the statutory right for getting payment. 
I therefore overrule this contention also. 


in the result, the Second Appeal fails and 1s dismissed but without costs. 


No ‘leave. 
V S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATADRI. 


V, Rajagopal .. Appellant* 
V. 
The Salem Provident Society, Ltd (under Liquidation) by its 
Official Liquidator substituted in the place of the former ` 
Liquidator, Sr: V Srinivasan Chakravarthy, Vide Order 
dated 19th April, 1962, 1n C M P. No. 2806 of 1962 Respondent. 


Companies Act (VII of 1913), sections 38, 156 and 227 (2)—Rectification of register —-Powers of Court and 
Tights of members—Shareholder standing by and not taking steps to get register and list of contributories rectified in 
tume—Abpplication for relef more than fwe years after order for winding up and when execution 1s taken out to enforce 
call order—Matintainability— Transfer of shares effected during winding up proceedings—Effect—Right, of 
transferee to get name deleted fron register. 


The liability of a member of a company to be included in the list of contributories under section 156 
of the Companies Act 1s not ex contractu but lege and arises by reason of the fact that his name appears 
on the register of members of the Company ; when a claim 1s made by the company against him ıt 1s 
no answer to say that l'although his name appears on the register, he ıs not liable because the allot- 
ment of shares to him ıs void. If he does not take steps for rectification of the register under section 
38 of the Act soon after he comes to know that his name 1s entered ın the register either fraudulently 
orirregularly or without sufficient cause, his liability becomes absolute under section 156, all 
the more so when winding up also has supervened When he allows his name to remain on the 
register without having 1t removed promptly, he would be liable on this doctrine of holding out. 


No doubt, in a proper case, the Court may order rectification of the register after the commence- 
ment of the winding up proceedings. But 1f the member does not take steps within a reasonable time, 
then a winding up order would debar him from approaching the Court for rectification of the register, 
as by that time the rights of third parties would have come into existence and they cannot be defeated 


at the instance of a shareholder to whom ıt was open to come to Court with promptitude but who did 
not choose to do so 


Where a sharcholder does not take steps to rectify the register, and the list of contributories at 
the proper time but waits until application 1s made by the liquidator to execute the call order and 
files applications for rectification of the register of members, and of the list of contributories and for 
leave to object to the list of contributories long after the winding up order (more than five years after 
the final order of winding up), the applications should be summarily dismissed on the simple ground that 


once the winding up order 1s passed, he has no right to file an application for rectification of the regis- 
ter. 


— 


A transfer of shares made during the winding up proceedings and without the sanction of the Court 
would offend section 227 (2) of the Companies Act (1913) and must be held void and therefore the 
names of the transferees 1n whose names the transfer 1s effected should be removed from the register. 


Appeals against the Orders of the District Court (Additional District Judge), 
Salem, dated 15th October, 1959 and made ın I A. Nos 179, 178, 49, 177 and 
179 of 1956 respectively in O.P. No. 26 of 1948. 


E. R. Krishnan, for Appellant in C.M.A. No. 119 of 1960 and for Respondent 
in C.M.A. Nos. 165 to 168 of 1960. 


V. N. Venkatavaradachariar, for Respondent in C.M.A. No 119 of 1960 and 
for Appellant in C.M.A Nos. 165 to 168 of 1960. - 


V. N. Shama Rao, for Respondent in C.M.A. No. 166 of 1960. 
The Court delivered the following 


JUDGMENT.—These appeals arie out of liquidation proceedings in the Salem 
Provident Society, Ltd , which was formed as a private limited company and regis- 
tered both under the Insurance Act and the Indian Companies Act, 1913, on 12th 
February, 1935 with its head office at Salem. The Society originally had 2,000 shares 
of which 1,020 shares were thrown open for subscription and 980 shares were not 
allotted to anybody. At the time of the formation of the company the petitioner 
V. Rajagopal had taken 50 shares. When the company was 1n difficulties the Board 
of Directors passed a resolution that the remaining 980 shares should be made 
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available to the public. At that time V. Rajagopal took 45 shares of Rs. 10 each, 
but the remaining shares were not allotted to anybody ; nor did any member of 
the public offer to take them. By another resolution Rajagopal allotted to himself 
406 shares and allotted to his wife 160 shares. In the first instance he paid a sum 
of eight annas for each share. Thus Rajagopal became possessed of 501 shares 
of this company. 


At the time of the formation of the company the petitioner Rajagopal constituted 
himself as Chairman of the Board. 


As the affairs of the company were far from satisfactory the Superintendent 
of Insurance presented a petition O.P No. 26 of 1948 on 23rd March, 1948 1n the 
District Court, Salem, to liquidate the company on the ground that there has been a 
teghnical deficit ın the finances of the company and ıt failed to implement within 
the time fixed for the purpose, the proposals suggested to it, wz, either write down 
the policy contracts for putting the company on a sound financial basis and prevent 
the company from working at a deficit, by which 1s meant reducing the amount 
payable on the insured amounts under each policy or bringing about a revised pre- 
mium table increasing the premium payable ın respect of the several policies so that 
the company might not work at a loss in deficit in working the company This 
petition was stoutly opposed not only by V Rajagopal but also by other directors 
of the company. It was during the pendency of the liquidation proceedings that 
V Rajagopal allotted to himself and his wife 566 shares. The allotment was made 
on 30th March, 1948. The winding up order was passed on 4th August, 1950 
and it was finally confirmed on 21st November, 1951. The Official Liquidator 
started proceedings under section 184 for the settlement of contributories. He 
followed the procedure laid down ın Rules 92 to 107. On 14th May, 1952 he gave 
notice to all the contributories Rajagopal was one such contributory and he took 
objection to the inclusion of his name ın the list of contributories, as the allotment 
of shares to him was made after the filing of petition for winding up the company 
and the allotment itself was irregular and invalid The Official Liquidator overruled 
his contentions and settled the contributory list including Rajagopal's name in the 
list and thus making him hable to pay the call money in respect of the shares held 
by him. After the settlement of the list of contributories under rule 98 of the Com- 
pany Rules the Official Liquidator once again served a notice on V. Rajagopal 
informing him the number of shares held by him in the company and stating that 
if he had any objection, he was at liberty to file an application either to the Judge 
or the Registrar within 21 days from the date of the service of such notice. But 
V. Rajagopal did not avail himself of the opportunity of removing himself from the 
list of contributories by filing an application as set forth 1n the notice After the 
prescribed period mentioned 1n the rule 98 notice the Official Liquidator made an 
application I.A. No. 111 of 1954 praying the Court to grant the Official Liquidator 
special leave to make a call on each and every member of the entire amounts due 
as mentioned ın the list attached to the petition. The learned District Judge passed 
an order on 23rd March, 1954 granting permission to the Official Liquidator to 
make a call on each and every contributory as prayed for. As statedj above, before 
this order was passed, the Official Liquidator followed the procedure laid down 
both under the Insurance Act and the Companies Act. It has been proved that 
notice Was served on Rajagopal ın pursuance of the order passed by the learned 
District Judge, Salem. Time was given to all the contributories till Ist June, 1954. 
As no payment was made by Rajagopal and others the Official Liquidator filed an 
application I A No. 343 of 1954 under section 187 and section 246 (2) of the Com- 
panies Act and sections 91 (2) and 92 (12) of the Insurance Act praying for an order 
directing the contributories set out ın the schedule to the affidavit to pay the 
unpaid share amounts noted against each as due and payable within the two weeks 
from the date of the order or within four days of service of the order of the Court. 
An order was made accordingly on 15th July, 1954 by the District Judge, Salem. 
In pursuance of the direction made by the District. Judge notice was served upon 
Y Rajagopal calling upon him to pay the amount due and payable by him to the com- 
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pany. As V. Rajagopal did not pay the amount, the Official Liquidator began to 
execute the order passed by the District Judge, Salem, under section 190 of the Com- 
panies Act. It was only then that V, Rajagopal filed an application along with four 
others for stay of further proceedings in regard to the calling up of the unpaid share: 
capital. That application was numbered as IA No. 389 of 1954, It was alleged 
in the affidavit 1n support of that application that the allotment of shares to Rajagopal 
was itself 1llegal and invalid as 1t was subsequent to the filing of O.P. No. 26 of 1948. 
and that even assuming that the shares were allotted to Rajagopal vahdly, the allot- 
ment was subsequently cancelled at a meeting of the new Board of Directors and that 
Rajagopal had already raised objections on 2nd April, 1954 before the Official 
Liquidator and the Official Liquidator failed to give him notice at the time of settling 
the final list of contributories The Official Liquidator strenuously opposed this 
application and denied all the allegations made by Rajagopal 1n the affidavit He 
categorically stated 1n. his counter-affidavit that notices were given to each and eyery 
contributory before drawing up the final list of contributories, that as a matter of 
fact notices were taken to each of the petitioners that the first notice was dated 14th, 
May, 1952 fixing 31st May,1952 as the date to settle the list of contributories, that 
in that notice the character and the number of shares of each of the petitioners were 
mentioned, that the objections filed by the Ist petitioner (Rajagopal) and others 
before the Official Liquidator were rejected, that the 2nd notice was dated 16th June, 
1952 and it intimated the settlement of the lst of contributones and the list contained 
the names of the petitioners, that petitioners 2 to 5 were served by registered post, 
that the notice sent to the 1st petitioner by registered post was returned on the ground 
that he was absent, though his wife was served personally on the very same address, 
that by way of abundant caution another similar notice was sent by ordinary post 
to his address given to the company and found ın its registers and that letter was not 
received back, that certificate of posting has been taken on 19th June, 1952 for this 
notice, that in that notice, 21 days time was given to the petitioners 1n accordance 
with law to move the Court for the exclusion of their names from the list of contri- 
butortes, but no steps were taken by the petitioners for deletion of their names; 
that the list of contributories became final after the date fixed, that again a third notice 
dated 2nd April, 1954 was sent after taking the permission of the Court to make 
calls on the contributories and this notice was served on all the petitioners by regis- 
tered post on 9th Apri, 1954 separately and that in addition a notice by ordinary 
post was sent to the first petitioner, that 1n that notice 1t was specifically mentioned 
that the Court had granted special leave to make a call on the contributories 
and that the payment had to be made on or before Ist June, 1954 and a. copy of the 
order was attached to each of the said notices, and that the petitioner did not do 
anything to have the proceedings set aside. It was further stated in the affidavit 
of the Liquidator that he filed I A. No 343 of 1954 requesting the Court to direct 
the contributories to pay the unpaid share amounts and when the application was 
ordered on 15th July, 1954 once again the Official Liquidator sent a fourth notice 
to the petitioner and that the petitioner had admitted that he received this notice. 
The Official Liquidator therefore contended that:1t was not open to the petitioner 
to avoid payment of the money due to the company 1n respect of the shares held 
by him, as he did not take proceedings to delete his name from the list of. contri- 
butories even though he knew fully well that his name was 1n the lst When the peti- 
uon filed by Rajagopal and others (I A. No 389 of 1954) came before the leagned' 
District Judge, he dismissed the petition holding that the petitioners are*not en- 
titled to stay of the proceedings taken by the Official Liquidator to collect the un- 
paid capital amount. V Rajagopal and others preferred an appeal C.M A. No 207 
of 1955 against that order. The appeal come up before Ramaswami, J., and the 
learned Judge dismissed the appeal holding that it was too late for the petitioners 
to come and ask for rehef. The petitioners had also filed C.M P. No. 6756 of 1956. 
in the said appeal for leave to file additional grounds, viz., that the claim is barred. 
by limitation, etc., Ramaswami, J., while dealing with that C.M.P. observed : 

“In order to get over this legal impediment the learned advocate has filed an applicatio C M P. 


No 6756 of 1956 for raising additional grounds which seems to be like locking the stable doors after 
the horse had been stolen. The matter has been settled 1n 1952 and the petitioners never took any 
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steps so far and they cannot be allowed to take up the matter now by means of an application raising: 
additional grounds and this application is dismissed ” 


The appeal C.M.A. No. 207 of 1955 was dismissed on 25th October, 1956. 


Now the petitioner has filed I A. No 179 of 1956 for rectification of the Share 
Register, I.A. No 178 of 1956 for rectification of the list of contributories and J A. 
No 177 of 1956 for leave to object to the list of contributories The learned Dis- 
trict Judge of Salem allowed all these applications and directed the Official Liqui- 
dator to delete the name of the petitioner to the extent of 406 shares held by him. 
on the ground that the allotment of the shares 1tself was void and illegal and that. 
this matter was not brought to the notice of the Court by the Official Liquidator 
at the time of the settlement of the list of contributories The learned District Judge 
in allowing the application relied on the decision 1n In xe Onward Building Society, 
which held that the Court can exercise the Jurisdiction at any time to set aside a wrong 
order passed by it and settle the list of contributories afresh by deleting certain names 
therefrom It 1s against the order passed by the District Judge that the Official 
Liquidator files C M A Nos 168, 165 and 167 of 1960. Now the simple question 
arises in these appeals whether the petitioner Rajagopal 1s entitled to file an applica- 
tion either for rectification of the share register or for rectification of the list of contri- 
butories. It 1s proved beyond doubt that his name has been included 1n the list of 
contributories as early as on 14th May, 1952. Till he filed the present application. 
he did not file an application of this nature to delete his name from the list of con- 
tributories. There was a delay of seven years in making this application He was. 
aware that he 1s possessed of 501 shares of the company. He himself allotted 406. 
shares to himself by resolution passed by the company on 30th Maich, 1948. He 
himself apphed to the Controller of Insurance on 3rd June, 1948 to validate the irre- 
gularities in the allotment of shares. In effect the Controller of Insurance recognised 
this allotment (see Exhibit B-5) Soon after the 406 shares were allotted to him, 
his name was placed in the share register of the company. He 1s holding himself 
to the public that he 1s possessed of 501 shares of the company which is made up of 
the shares that were originally allotted to him and those allotted to hım subsequently. 
When there 1s a provision for him to apply to the Court for deletion of his name from. 
the list of contributories at the earliest opportunity, he did not avail himself of such 
provision , nor did he take any proceedings even after the notices were served on: 
hım In similar circumstances it was observed ın Scottish Petroleum Company, 
In re,*, that when once the shareholder was fully informed of the circumstances, 
he ought to lose no time 1n repudiating the claim. Simularly in Sewells case?, Lord 
Cairns, L J , observed that when a person knew that, regularly or irregularly, rightly 
or wrongly, he had been put upon the list as a shareholder, 1t was for him to have 
enquired about ıt and asserted that his name should not have been put ın the list 
and to have disclaimed the ownership of the shares allotted to him, but that if he 
kept quiet even after he was aware that he was held out to the public as the holder of 
shares, 1t was too-late for him to apply for rectification of the register. Agam the 
same Noble Lord observed in Lawrence's caset, that when a shareholder had 
an opportunity to repudiate his shares, he should have exercised that right promptly 
and distinctly, and if he failed to do so, he must be deemed to have waived that right. 


All these three cases have been referred to by Gentle, J, in The Garland Petro-- 
leum Co., (Mad) Ltd., In re*. The learned Judge observed at page 130: 


“ From these authorities, it 1s clear that 1f any person whose name 1s included in the register- 
becomes aware that circumstances are such that if proceedings are brought against the Company 
he would succeed in having his name removed and the register rectified, he must do so promptly. 
He must not stand by and wait and then at a later stage, with knowledge he has been held out to the- 
public as a shareholder of the Company, seek to have his name removed ” 


In Lakshmi Narasa Reddi v. Official Receiver, Sree Films Ltd., 5, a Bench of 
this Court consisting of Rajamannar, CJ, and Panchapakesa Ayyar, J., held = 





1. L R. (1891) 2 Q B. 463. 4 (186) LR.2Ch App. 412 
2. (1883) L.R. 23 Ch D 413 at p. 434 5. (19392 MLJ. 122. 
3. (1868) L.R. 3 Ch. App 131. 6. (1951) 1 M.L.J. 488. 
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“The liability of a member of a company to be included ın the list of contributories under 
section 156 of the Companies Act 1s not ex contratu but ex lege and arises by reason of the fact that 
the name of the person appears on the register of the members of the company, and it 1s therefore 
no answer for the contributory against the claim of the company to say, that, although his name 
appears on the register, he 1s not liable, because the allotment to him was void. and in the 
absence of rectification of the register by an application by him under section 38 soon after he comes 
to know that his name 1s entered in the register of members fraudulently or without sufficient cause, 
his liability becomes absolute under section 156 of the Companies Act, all the more so when 
winding up also hassupervened Whena person allows his name to remain on the register, without 
having ıt removed promptly . he will be lable on the doctrine of holding over ” 


Emphasis has been laid by Panchapakesa Ayyar, J, who delivered the judg- 
ment of the Bench, on the fact that even a delay of a fortnight has been held to be 
fatal and he observed that the delay in the case before him was more than three years 
and the circumstances set up were shaky. The Bench agreed with the conclusion 
of Gentle, J , in the case referred to above. The same view was expressed by a Bench 
of the Bombay High Court in Mahomed Akbar v Official Liqudator 1, and by a Bech 
of the Allahabad High Court ın Shiromant Sugar Mills Ltd , v. Debt Prasad*. 


Further the petitioner in this case had ample opportunity of repudiating his ha- 
bility before the final order was passed 1n the liquidation proceedings (OP No. 26 
of 1948) on 21st November, 1951. He could have successfully filed an application 
for removing his name from the register of shareholders. When the liquidation 
proceedings have intervened, it 1s difficult for him to have his name removed In 
Blanche Fonseca v. Jupiter Airways?, Tendolkar, J, observed at page 420: 

* There is no doubt that 1n a proper case the Court may order rectification of the register after 
the commencement of the winding up proceedings, but ıt appears to me that where a shareholder 
seeks to avoid a contract for taking shares after the winding up, the Court will not exercise 1ts discre- 
tion in his favour unless the contract was ‘ab tio è void Under section 102, Companies Act, 
the contract 1s not * ab initio? void It 1s only voidable at the instance of the allottee If he wishes 
to avoid he must take legal steps to have 1t avoided, and 1f he adopts those steps within a month from 
the date of the statutory meeting a winding up order made during that period will not affect his rights. 
But if he does not take any steps within that period, then a winding up order will debar him from 
Coming to Court for rectification of the register, because by that time the rights of third parties have 
come into existence and they cannot be defeated at the instance of a shareholder to whom it was 
«open to come to Court with promptitude and who did not choose to do so.” 

The applications filed by the petitioner Rajagopal were admittedly filed long 
after the winding up order which was passed on 21st November, 1951. The applica- 
tions are made five years after the final order of winding up Naturally the question 
wil arise whether such applications are maintainable. In Oakes v. Turquand and 
Harding*, ıt was held that a petition for rectification of the company’s register of 
shareholders for removing the petitioner's name from the list of contributories on 
the ground that he had purchased shares on misrepresentations made to him by 
the directors should be dismissed if ıt was filed after winding up order. In In re Land and 
‘Company of South Africa ex parte Boyle?, it was held that an application for rectifica- 
tion would not lieafter the winding up order was passed and the rights of innocent 
third parties, the creditors, arose. The ruling in Ward's case, makes it clear that 
the Court has got jurisdiction to rectify the register, provided the winding up order 
has not been passed, which means that the petition for rectification will he after 
‘the winding up petition but before the winding up orderis passed. All these cases 
have been reviewed by a Bench of this Court ın Bank of Hindustan v. Suryanarayana 
Rao”. where it was held that. l 

e 

** A petition for rectification will lie normally after the filing of a winding up petition ahd before 
the winding up order 1s passed, provided that the Court will normally reject that petition 1f the com- 
pany 1s already in a notorious state of bankruptcy by the time the petition for rectification 1s filed.” 
Therefore there is a formidable array of authorities against the petitioner and the 
applications filed by him should be summarily dismissed as not maintainable on the 
simple ground that once the winding up order 1s passed, he has no right to file an 
application for rectification of the register. 
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Mr. E. R Krishna Iyer, learned counsel for the respondent contended that there 
was no application for allotment of shares by the petitioner, that under the Articles 
of Association allotment 1tself cannot be made of more than 500 shares, that in all the 
previous proceedings the petitioner did not take objection ın regard to the validity 
of allotment of shares but only to the notice given by the Official Liquidator and that 
the Official Liquidator did not properly consider the question. whether there was a 
valid allotment of shares — All these contentions are without substance The Official 
Liquidator 1s not concerned either with the validity or the invahdity of the allot- 
ment of shares He has to follow the procedure laid down 1n the Companies Act. 
His duty is to settle the list of contributories as per the register of shareholders. It 
is for the petitioner either to object to his 1nclusion in the list or to have the register 
rectified at the proper time. As he did not file these applications in time, I am of 
n that the contentions raised by him will have to be rejected as being without 
substance. 


Mr. E R Krishna Iyer further contended that the Court can rectify the register 
at any time and he cited the decision in In re Onward- Building Society*, which was 
relied upon by the District Judge in allowing these petitions But I am afraid this 
decision may not help the petitioner. In that case, the Company, the Onward 
Building Society, being 1n financial difficulties, was ordered to be wound up. After 
the winding up order, the Assets Realisation Company bought a large number of 
shares of the building society, the assets of which were considerable, and the 
shareholders had not to contribute more money to the society but would receive back 
a part of the money they had invested. Subsequently these shares were transferred 
to some of the directors of the Assets Realisation Company and Mr. Broad, a person 
of substance and means, to whom some shares were transferred, applied to the 
liquidator to register his name in the books of the Society asa transferee of the 
shares. The liquidator refused to register his name whereupon he made an applica- 
tion to the County Court and subsequently to the Division Court, which rejected 
his clam. Finally when the matter came before the Court of Appeal Lord Esher, 
M. R. observed at page 476 

* Supposing that after the list of contributories has been settled, something comes to the 
knowledge of the Court which makes 1t just and desirable that 1t should be altered, 1s there anything 
in the Act which says that, when the list of contributories has once been settled, it cannot be reset- 
tled ? I cannot find anything , on the contrary, looking at rule 29 of the Rules of 1862, which 
provides that the list may from time to time by leave of the Judge be varied or added to by the Offi- 
cial Liquidator, 1t appears to me that the Act really gives power to alter the list, and there is no limit 


of time within which such alteration must take place So I think that the list of contributories may 
be altered whenever the Court finds ıt just and that 1t should be so altered ” 


Relying on these observations the learned District Judge committed an error 
in directing the Official Liquidator to rectify the register. He has not referred to the 
rest of the judgment and especially to the following observations of Lord Esher, 
at page 477 : 


** Under the circumstances, we must now exercise the discretion which he (County Court Judge) 
declined to exercise as we think he ought to have exercised 1t, and as 1f we were in his place. That 
brings me to the facts of this case. The Assets Realisation Company, being of opinion on its calcu- 
lations that the estafe of the society which was being wound up would produce a surplus, and 
therefore there would be money coming back to the members, had bought up the shares of a 
great many members at a time when those members probably supposed that the prospects of the 
liquidation were not so hopeful as they appeared to be according to the calculations of the Assets 
Reahsation Company, such members probably being of a class to whom money offered ın hand 
would exercise an attraction so much greater than possible money ın the future as to be irresistible. 
It was a speculation by this company to obtain profit for themselves, and with a view to realising 
that expected profit they seek to have their nominees put on the register, and so get a prepon- 
derating vote as to the manner in which the winding up shall be conducted Assuming that we 
have a discretion, we are not inclined to assist this company in their speculation in the manner 
desired, and we should prefer that the members of the society that 1s being wound up should be 
left with the control of the winding up ” 


Finally the Court rejected the application for rectification of the register as ıt was 
not beneficial to the company. 
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This case has been commented on by Robert R. Pennington in his Principles 
of Company Law at page 538 thus 

“ But if a transfer 1s executed after the commencement of the winding up, the Court will only 
order the Liquidator to register it if the transferee's membership would benefit the company or the 
persons entitled to share in its assets and registration will not be ordered simply because the trans- 
feror and transferee are willing that it should take place” 

Similarly ın Rustomyi's Company Law, 1934 Edition, it ıs stated at page 485 . 

“ In the case of a sale and transfer of a share 1n a company after a compulsory winding up order, 
the transferee 1s not entitled to be registered as owner of the shares without the sanction of the Court; 
the Court has power to order the rectification of the register of the members by the 1nsertion of such 
transferee's name but the exercise of that power 1s discretionary, and such an order will not be 
made unless for strong reasons and for the benefit of the company and those interested 1n tts assets ^ 
Therefore the decision relied on by the learned District Judge would not at all apply 
to the facts of this case The appeals filed by {the Official Liquidator C M A. Nos. 
168, 165 and 167 of 1960 will have to be allowed and they are allowed accordingly 
with costs 


CMA No 166 of 1960-1s preferred against the order passed ın I.A No 49 
of 1959, which was an application filed by three persons (T. S. Krishnaswamri Iyer, 
Rukman: Ammal and Susheela) who obtamed a transfer of shares from one L. 
Balasubramama Sastriar. The said transfer took place during the winding up pro- 
ceedings and this would offend the statutory provisions contained 1n section 227 (2) 
of the Companies Act The Liquidator filed I A. No 343 of 1954 and obtained an 
order against the petitioners 1n I A. No. 49 of 1959 for payment of the call money 
and in pursuance of that order the Liquidator filed. EP. No. 1224 of 1954 on the 
file of the City Civil Court, Madras, and also served notice on the petitioners. Un- 
fortunately the petitioners agreed to pay the call money in monthly instalments. 
Even though they consented to pay the money in instalments, I have to consider 
whether their names can be removed from the register of shares It 1s clear that the 
transfer of shares was effected after the commencement of the winding up and with- 
out the sanction of the Court. This offends section 227, clause (2) of the Com- 
panies Act. Therefore the learned District Judge was night 1n directing the removal 
of the names of the petitioners 1n IA No. 49 of 1959 from the register. C.M.A. 
No 166 of 1960 is therefore dismissed. 

CMA. No 119 of 1960 ıs preferred by Rajagopal against the order ^ passed 
in IA. No 179 of 1956. He contends that his name should be removed from the 
register even in respect of the 50 shares originally held by him. I think there 1s no 
substance in the appeal filed by him and it has to be summarily dismissed. It is 
dismissed accordingly. 

The costs of the Liquidator will come out of the assets of the company. 

P.R.N. C.M.A Nos. 165, 167 and 168 of 1960 allowed. 

C.M A. Nos. 119 and 166 of 1960 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.—MR. S. RAMACBANDRA IYER, Chief Justice AND Mr Justice K. S. 
VENKATARAMAN. 


R. Rangarajulu Naidu and others .. Appellants.* 
y. . ’ 
Madura Srinivasa Mills, Limited, Represented by the Official ° 
Liquidator, Madurai and others .. Respondents. 


Companies Act (VII of 1913), section 179 (1) (c)—8Sale by liquidator after sanction by Court—Sale confirmed 
by Court after consideration and investigation of objections Liability to be challenged later on—Artüicles of 
Association of company providing for distribution of assets qn specie after payment of Audttors—Effect—Liquidator 
Vf. bound to call up unpaid call money in order to preserve property for distribution—Power of Court to review orders 
—Section 202—Compantes Act (I of 1956), sections 457 and 483 


The power of the Official Liquidator to sell the properties of the Company which 1s being wound. 
up cannot in any way be limited or circumscribed by anything found im the Articles of Association. 
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For the purpose of effectually discharging the debts, ıt would generally be necessary for the Official 
Liquidator to sell the properties of the Company Section 179 (1) (c) gives him the power to sell the 
moveable and 1mmoveable properties of the Company by public auction or private contract It 1s 
not the Court nor the Company's directors that administer the affars Section 179 makes it plain that 
1t 1$ the Official Liquidator that has the power to do the various acts specified 1n the section The 
power of sale conferred under section 179 (1) (c) s a statutory power and not one derived by virtue of 
any right as an agent of either the Court or the directors Once the Court sanctions the sale, the official 
liquidator would not be bound by the limitations imposed by the Articles of Association Generally 
the Articles regulate only the right of the share holders inter se To some extent they may also extend 
to evidence an enforceable contract between the Company and its members Beyond those, the 
Articles of Association cannot have the effect of Junitaing the statutory powers conferred on the Official 
Liquidator. He would, therefore, be entitled to sell any property of the Company 1f he considers 
it necessary for administering the affairs of the Company, the sale, however, being subject to. sanction 
by the Court. 


The fact that under section 179 a sale can be effected only after sanction by Court does not mean 
that ıt 1s anything but the act of the Official Liquidator. Once the Court has sanctioned the proposed 
sal@by the Official Liquidator and the latter has acted upon such sanction, it would be only a case of 
exercise of the statutory power by the Liquidator which could not be limited bythe terms of the 
Articles of Association 


The existence of a provision in the Articles of Association that “ the Liquidator on any winding up 
may, with the sanction of an extraordinary resolution divide among the contributories zn specie any part 
of the assets of the Company, and may, with the like Sanction, vest any part of the assets of the Com- 
pany 1n trustees upon such trusts for the benefit of the contributors as the Liquidator,with like sanction 
shall think fit ", 1s no ground for holding that the unpaid call money should first be called up and 
the claim of creditors paid off and thereby the properties preserved with a view to their distribution 
amongst the share-holders and on that ground to challenge a sale held by the Liquidator of the immove- 
able properties 1n due conformity with law, and confirmed by the Court, after considering every 
conceivable objection put forward to the sale and after due Investigation of the same, when there has 
been no appeal from the order confirming the sale. 


Quaere -—-Whether after the replacement of section 202 of the Companies Act of 1913 by section 
483 of the Act of 1956, the Court has power to permit a re-hearing or reviewing its orders ? 


Duties of Liquidator and powers of Court pointed out, 


Appeal against the Order of the District Court of Madurai, dated 7th February, 
1962 and made 1n C.M.P. No 139 of 1960 in O.P. No. 97 of 1955 on the file of the 
High Court. 


V. V. Raghavan and V. Srimvasan, for Appellants. 


R. Rajagopala Ayyar, V K. Theruvenkatachari (Advocate-General) and 
K. Parasurama Ayyar, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C J—This appeal which 1s filed under section 483 of the 
Indian Companies Act, 1956, by certain shareholders of the Madura Srinivasa 
Mills, Limited, now under liquidation, concerns the correctness of the order passed 
by the District Judge at Madurai rejecting an application for review of an earlier 
order confirming a sale held by the Official Liquidator and for certain other reliefs. 
The properties sold consisted of 24.20 acres of land belonging 1n absolute night to 
the Company, of another 2.30 acres of land together with certain buildings thereon 
over which it had only a mortgage right, and a lease-hold right in a small extent 
of land. The Company was directed to be wound up by an order of this Court 
dated 26th September, 1955 By the same order, further proceedings in winding 
up of the company were transferred to the District Court at Madurai. The Official 
Recerver, Madurai, who was later appointed Official Liquidator was given a direction 
by the District Court to sell the properties The sale was originally held on Ist 
August, 1956. The highest bid recorded was Rs 1,21,000 On being moved by the 
petitioning-creditor the District Judge directed the contmuance of the sale till 13th 
August, 1956 and for accepting the highest bid after obtaming the orders of Court. 
The highest bid then received was for a sum of Rs. 1,26,000 from the third respondent, 
the Madura District Wholesale Co-operative Stores, Limited This offer was however 
not accepted by the Court. In the fresh sale that was held on 10th December, 1956 
which admittedly was conducted after due publicity, individual notices having been 
given -to all the shareholders, the third respondent again became the highest bidder 
for a sum of Rs. 1,30,000. There was an attempt to have that sale set aside by a 
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shareholder, who was also a Director of the Company, n CMP No 29 of 1957. 
The learned District Judge found that the price obtained at the sale was a proper one. 
There being no challenge of the sale on any ground of irregularity in regard to its 
publication, etc, he rejected the application and confirmed the sale. This was 
on 16th April, 1957. The property was then delivered over on 25th April, 1957 
to the purchaser who had since plotted it cut and allotted them to its members for 
the purpose of building houses. Conformably to the order of the Court, a sale 
deed was executed on 30th November, 1959, by the Official Liquidator in favour of 
the third respondent and the same had also been duly registered More than three 
years after the confirmation of the sale by the District Judge, the appellants, a few 
shareholders of the Company, filed the application out of which this appeal arises 
on 27th March, 1960 to the lower Court to review its order confirming the sale, 
alleging 1n the application inadequacy of price and certain other irregularities in 
the conduct of the sale. The application also prayed for distribution of the property 
in specie amongst the shareholders. The latter part of the prayer was sought to 
be sustained on the basis of clauses 165 and 166 of the Articles of Association of the 
Company. These provisions dealt with the procedure 1n case the Company were 
to be wound up. 


The former clause stated that, 


* the surplus assets 1n the winding up after paying off debts and the paid up capital shall be dis- 
tributed amongst its members ” 


The latter clause said ° 


* The Liquidator on any winding up (whether voluntary, under supervision or compulsory) 
may, with the sanction of an Extraordinary Resolution, divide among the contributories m specie 
any part of the assets of the Company ; and may, with the like sanction, vest any part of the assets 
of the company 1n trustees upon such trusts for the benefit of the contributories as the Liquidator, 
with like sanction, shall think fit ” 

The learned District Judge rejected the application on the technical ground that 
an application for review could not lie under the circumstances and also on its 
ments, there being no proof of any illegality or irregularity in the sale. Hence 


this appeal. 


There has been a preliminary objection to this appeal It was contended that 
no appeal would lie from an order refusing to grant an application for review (vide 
Order 47, rule 7, Civil Procedure Code), and section 202 of the Companies Act, 
1913, which permitted a rehearing of orders (thereby empowering a review of the 
order) being merely a rule of procedure would not apply to the present case as that 
enactment has now been superseded by the Act of 1956 and as the corresponding 
section 483 1n the later Act did not confer any such power. Thus 1t 1s argued the 
power to review a judicial order would therefore be confined to Order 47, rule 1, 
Civil Procedure Code and as the application has been rejected there will be no right 
to appeal therefrom We consider that 1t ıs unnecessary to deal with the preliminary 
objection as we are of opinion that the judgment of the learned District Judge cam 


be sustained on the merits of the case itself. 


There are certain matters which are beyond dispute The Official Liquidator 
before putting up the properties for sale did obtain the sanction of the Court for 
so doing. He gave notices of the sale to every shareholder and indeed requested. 
them to assist him in securing the best price for the properties. Every formality 
of a public auction was scrupulously observed. No irregularity ın the conduct of 
the sale has been proved Throughout the proceedings which resulted 1n the sale, 
the petitioning-creditor as well as some of the shareholders of the Company had been 
very vigilant 1n protecting the interests of the Company. They brought up the 
matter before the Court at every stage of the sale Every conceivable objection to 
the sale was put forward at that time and the sale was confirmed after a due investiga- 
tion of the same. No appeal was filed from the order confirming the sale. 


Mr. V. V. Raghavan who appears for the appellants bas advanced a somewhat 
novel contention He argues that neither the Official Liquidator nor the Court 
had any authority to sell the properties in the circumstances of the case, and that 


» 


^ 
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having regard to clause 166 of the Articles of Association, the Liquidator should 
have only distributed the properties between the shareholders, after paying the ha-- 
bilities, by calling up the unpaid share capital and selling also the movables In 
substance the argument 1s that there was no necessity to direct the sale of the pro- 
perties at all It ıs said that the winding up of the Company was necessitated on 
account of disagreement between its members and not because the Company was. 


Zreeable to pay its debts and that therefore there was no necessity to deal with its 


assets as if ıt were an insolvent company. In this connection learned Counsel pointed. 
out the total habilities of the Company as on 26th March, 1956 was Rs. 1,06,907-1-3.. 
To meet this clarum there were available, movable properties worth nearly Rs 50,000,. 
cash to the extent of about Rs 15,000 and unpaid call money for an equal extent. 
Learned Counsel therefore contends that 1n the circumstances the Official Liquidator- 
should have realised the debts due to the Company from others and paid off the 
liaBilities without selling the properties which under the Articles of Association 
he should have distributed m specie amongst the members. 

We are unable to see any justification for such an argument on the terms of^ 
clauses 165 and 166 of the Articles of Association They only give a discretion 
to the Liquidator to distribute ın specie the properties after discharging the liabilities 
of the Company and also after paying the shareholders. In the present case the 
properties had of necessity to be sold for the purpose of clearing off the liabilities. 
to third parties although such liabilities might have formed only a fraction of the 
total value of the assets as entered in the books of the Company. The Official 
Liquidator proceeded upon the footing that he was entitled to sell the properties.. 
There was no objection on the part of the shareholders at any time to his so doing. 
But even apart from that, we are of opmmion that the power of the Official Liquidator 
to sell the properties of the Company cannot 1n any way be limited or circumscribed 
by anything found in the Articles of Association The main ‘purpose of a winding, 
up of a company is to collect the assets of the Company, pay the general body 
of creditors either 1n full or part passu as available assets would justify and distribute 
the surplus amongst the members of the Company The liquidator's principal, 
duty will therefore be to take possession of and protect the assets, to make the re- 
quisite lists of contributors and creditors, to have disputed cases adjudicated 
upon, to realise the assets subject to such control by the Court or other authority 
that may be prescribed in that behalf, and to apply the proceeds in the payment of” 
the Company's liabilities and then divide the surlpus amongst the contributories 
and adjust their nghts The duty to collect the assets of the company and to apply 
them ın discharge of its liabilities has been lard down ın section 184 (1) of the Indian 
Companies Act, 1913 Section 192 empowers the Court to adjust the nights of” 
the contributories amongst themselves and distribute the surplus amongst those 
entitled thereto. For the purpose of effectually discharging the debts t will generally 
be necessary for the Official Liquidator to sell the properties of the Company. 
Section 179 which defines the powers of the Official Liquidator provides that 


“ he shall have the power with the sanction of the Court. to sell the movable and 1mmovable- 


properties of the Company by public auction or private contract ’ 


Unlike the case of an Official Receiver or Assignee in insolvency, the property of^ 
the Company does not vest in the [Official Liquidator He ıs merely an official’ 
appomnted under the Act by the Court to administer the affairs of the Company. 
Conséquently he will have to do the things specified 1n that section after obtaining 
the orders of Court. But at the same time ıt must be noticed that it 1s not the Court 
nor the Company's directors that administer the affairs Section 179 makes it plain 
that it 1s the Official Liquidator that has power to do the various acts specified therein 
in the course of his administration The power of sale conferred under clause (c)- 
to that section 1s a statutory power not one derived by virtue of any right as an 
agent of either the Court or the directors It will therefore follow that once the- 
Court sanctions the sale, the Official Liquidator will not be bound by the limitations 
imposed by the Articles of Association. Generally speaking, the Articles of Associa- 
tion regulate only the rights of the shareholders inter se To some extent they may - 
also extend to evidence an enforceable contract between the Company and its members. . 
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Beyond these the Articles of Association will not have the effect of limiting the statu- 
tory powers conferred by the various sections of the Act m the Liqudator He will 
therefore be entitled to sell any property of the Company if he considers 1t necessary 
for administration, the sale however being subject to sanction by Court. But this 
1s different from a case where the nature of the extent of the title of the Company 
1n the property 1s such that it cannot be sold. But where there 1s no such 1mpediment 
the matter ıs one for the exercise of a discretion by the Liquidator on obtaiming 
sanction from the Court. The fact that under the provisions of the section referred 
to above, a sale can be effected only after sanction by Court does not mean that it 
is anything but the act of the Official Liquidator. For, there is a vital distinction 
between a case where the Court 1tself orders a sale and one where the Official Liquida- 
tor sells the property on sanction by Court In Bearson's case!, a question arose 
asto whether the Court would have any jurisdiction to order the Liquidator 1n a winding 
up to consent to compromise with a contributory. Section 160 of the English Act 
which was similar to section 179 of the Act referred to above empowered the Liquidator 
‘with the sanction of the Court to compromise clams James, L.J., said 


* But the Court has no more power to compel a Liquidator to accept a compromise than to 
compel an ordinary suitor to take less than ıs due to him Į am of opinion. that the only power 
is In the Liquidator with the sanction of the Court and that there 1s no power 1n the Court to order 
a compromise whether the Liquidator recommends 1t or not” 


That decision was applied to a case under the Indian Companies Act in Chiraghdin v. 
Official Liquidator?. It would follow that once the Court sanctions the proposed 
sale by the Official Liquidator and that person has acted upon such sanction, it 
would thereafter be only a case of exercise of the statutory power by the Liquidator 
which could not be limited by the terms of the Articles of Association. This principle 
has been accepted in Rowthmall Neopant v. Nagarmall Madan Gopal’. Mr. V V. 
Raghavan then referred us 1n this connection to a recent decision of this Court in 
Official Recewer v. Ramanathan Chettiar*. But we are unable to see how that 
decision can at all support the appellants. It was held in that case that before the 
Court accepted the Official Liquidator's application to make calls upon the share- 
holders the Court should first ascertain the amount necessary to satisfy the claims 
of the creditors, costs, charges and expenses for winding up, etc. and to direct a 
call only for that portion of the unpaid call money as might be necessary for the 
purpose of winding up. That 1s to say, no call can properly be made until the Court 
is able to realise the exact position as to the total amount payable by the Company 
after having a due regard to the available assets of the Company This will show that 
the duty of the Liquidator will be first to realise the assets of the Company and make 
calls only to the extent of the deficiency But the argument before us runs the other 
way, namely, that the unpaid call money should first be called up and the claims of 
+he creditors paid off and thereby the properties preserved with a view to their distri- 
bution amongst the shareholders We cannot accept such a contention. Mr V.V. 
Raghavan conceded that if the third respondent were to file a suit for specific per- 
formance now the Official Liquidator would, have no answer to it. As we said earlier, 
the offer to sell to the highest bidder at the auction was one made bythe Official 
Liquidator. It was no doubt subject to the sanction of the Court. That sanction 
was secured. ‘There was therefore nothing ın the transaction which would invalidate 


the sale. This appeal therefore fails and 1s dismissed with costs ` 2d 
P.R.N. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT ‘—Mr. S Ramacuanpra Iver, Chief Juste AND MR. Justice 
M. ANANTANARAYANAN. 


Haji K. M. Abdul Kasim and others .. Appellants* 
v. 
P. M. N. Mohamed Dawood and others .. Respondents. 


Mahomedan Law—Wakf—What constitutes 


Wakf Act (XXIX of 1954), section 55 (2) —Wakf Board—Granting sanction to relators to Jie a suit— 
Not a gudal act —Only a condition for the institution of the suit —No right created —No enquiry ‘necessary in 
granting sanctton — T here. can be no interference under Artwle 226 of the Constitution : 


* Cwil Procedure Code (V of 1908), section 92—Granting of sanction by the Advocate-General to Jie a suit — 
Not a judicial act 


Wakf means a permanent dedication by a person professing Islamic faith, of properties for any 
purpose recognised by that law as rehgious, pious or charitable Prior to the enactment of the Muslim 
Wakf Validating Act of 1913—a wakf can be valid only if the property was given 1n substance for chari- 
table or religious purposes, but that enactment enabled the creation of a wakf for the maintenance 
and support wholly or partially of the members of the settlor’s family provided the ultimate benefit 
is either expressly or imphedly reserved for the poor or for any other purpose recognised by the Muslim 
law as religious, pious, or charitable, but 1t should be of a permanent character. 


Section 55 (2) of the Wakf Act 1s enacted for requiring those persons who want to file a suit under 
the provisions of the Civil Procedure Code or the Religious Endowments Act to obtain the consent 
ofthe Wakf Board The object of the section cannot be obviously to enable the Board to sit in judg- 
ment over the propriety of the sanction given by the Advocate-General, but to see that having regard 
to 1ts own powers in the matter of preventing abuses in the management of a particular wakf whether 
it should give the consent or exercise its powers to rectify the errors or itself file the sut. The pro- 
visions of the Act make ıt clear that ıt will be the duty of the Board to ensure the proper management 
of the mosque An unreasonable refusal on the part of the Wakf Board to consent to a suit under 
section 92 of the Code sanctioned by the Advocate-General will undoubtedly amount to a breach of 
its public duty. 


Section 55 (2) of the Act should be harmoniously read with the powers of the Advocate-General 
under section 92 of the Code and ifso done, the only matter to be considered by the Board will be 
whether 1t will itself file the same or a more comprehensive suit or whether all the defects pointed 
out m the plaint can be rectified by itself. Such a task can hardly be regarded as a judicial one 


The granting of consent by the Advocate-General to two or more persons to institute a suit under 
section 92 of the Code ın respect of a trust or refusing to give such consent cannot amount to a dis- 
charge of judicial duty. The further consent required for a suit under section 55 (2) of the Wakf Act 
will not. be any the more a quasi-judicial act. 


A condition prescribed for the institution of a suit cannot be regarded as a right created in the 
defendant It may be that as ın the case of section 92 of the Code the condition 1s imposed to prevent 
impecunious persons coming forward to fight out public rights on whom the award of costs 1f in case 
the suit were to fail, will have no effect But nevertheless the obtaining of the consent is only a pre- 
lmınary requisite to be satisfied before a plaintiff can launch a sut Such a sanction or consent 
1s not for investigating any right but only to see whether an investigation into the right should be 
made by the appropriate authority, namely, the Court. There 1s undoubtedly a manifest distinction 
between the two 

The Board can under section 55 (1) of the Act even without any enquiry file a suit for any Or 
all of the reliefs under section 92 of the Code. If the Board can do that even ın a case where the 
Advocate-General has not considered the matter there will be less reason fo: an enquiry where there 
1s his sanction, 

The consent given by the Board under section 55 (2) of the Act neither involves an adjudication 
of rights of parties nor need it be given after an enquiry or on the basis of any judicial adjudication. 
The question 1s more or less one of expediency of permitting a suit to be filed Such a duty on the 
part of the Board cannot be regarded as a quasi-judicial act to entitle the High Court to interfere 
under Article 226 of the Constitution ? 


Appeal under clause 15 of the Letters Patent against the Order of the Hon'ble 
Mr. Justice Rajagopalan dated 25th August, 1960 and made in the exercise of the 
Special Original Jurisdiction of the High Court! im (W.P. No. 187 of 1960) 
presented under Article 226 of the Constitution of India to issue a writ of certiorari 








. *W A. No. 125 of 1960. 21st September, 1962, 
(30th Bhadra, 1884, Saka), 
1 (19601) 2M L.J. 775. 
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calling for the records 1n the proceedings of the Wakf Board, Madras, in Wakf Board 
Proceedings No. 8555 of 1959, dated 27th February, 1960 and quash the said 
order. 


M. K Nambyar for M. Ramachandran, for Appellants. 


T, R. Sronwasa Iyengar, S. Parthasarathy, T. Knshnaswams Iyengar, M P. Sundara- 
rajan, M.M. Ismail and M. A. Sathar Sayeed, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.F.-—The sole question that arises for determination in this 
appeal against the judgment of Rajagopalan, J , 1s whether an order of the Wakf 
Board constituted under Act XXIX of 1954 (The Wakf Act, 1954) granting per- 
mission to certain relators to institute a suit, can be regarded as amounting to the 
performance of a quasi-judicial duty so as to be subject to the jurisdiction of this 
Court under Article 226 of the Constitution. The learned Judge | his judgment is 
reported in Abdul Kasim v. Mohamad Dawood! has answered that question in the 
negative. Hence this appeal. 


The appellants are three among the six trustees of Annural Muhammadiyah 
Madrasa Trust which is being admunistered under a scheme framed by this Court. 
Respondents 1 to 7 to this appeal claiming to be interested in the institution and 
complaining of breaches of trust on the part of the trustees and also alleging that 
directions of the Court were necessary to amend the existing scheme approached 
and obtained from the Advocate-General, Madras,sanction for filing a suit for reliefs 
coming under section 92 of the Civil Procedure Code. The trust being a Muslim 
Wakf, a further sanction was necessary under section 55 (2) of the Wakf Act, 1954 
from the Wakf Board. ‘They accordingly applied for the same. The Wakf Board 
consists of ten members, one of them is a trustee of Annural Muhammadiyah Madrasa 
itself, he has been smpleaded as a defendant to the proposed suit. He is the 8th 
respondent to this appeal. The full Board met on 19th December, 1959 when the 
question of according sanction to the Trust came up for consideration. The Chair- 
man of the Board who 1s a well known Advocate of this Court presumably thought 
that the matter was one for judicial consideration and disposal. Nothing material 
except directing the trustee to file within a date specified counter-statements, if any, 
was done that day. At the further meetings of the Board when the matter came up, 
the 8th respondent was excluded from the deliberations of the Board. The rest 
of the members alone enquired into the matter ; the Board even heard counsel 
thus adopting all the semblance of judicial procedure. At the conclusion of the 
enquiry it granted its consent in writing for the institution of the suit. l 


The appellant’s complain that the 8th respondent represented a faction among 
the trustees which 1s antagonistic to them and although he was ostensibly excluded, 
he was influencing and guiding the deliberations of the Board at all material times 
sitting behind a screen 1n the very room where the Board met. This, it is said, is 
opposed to the fundamental principle of judicial procedure, namely, that no 
person shall be a judge of his own cause. On those allegations the appellants filed 
an application to this Court under Article 226 of the Constitution to issue a writ of 
certorart to quash the order of the Wakf Board granting sanction. 


Both the Wakf Board and the other respondents have denied the factual back- 
ground to the petition , they also contend that a consent given by the Board under 
section 55 of the Act for the institution of a suit, is not a justiciable matter. 


If the matter were to be decided on the materials on record we would have 
very little hesitation in accepting the affidavit filed by the Chairman of the Wakf 
Board, rejecting what appears to be a fantastic story about the 8th respondent's 
participation at the meeting of the Wakf Board from behind a screen. 


But it has become unnecessary to adopt that course as the case was decided by 
Rajagopalan, J., on a question of jurisdiction, that being the only point argued in 
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the appeal. What then arises for consideration is whether this Court can by way of 
ceriorar: call upon the Wakf Board to produce its records with a view to quash its 
order under section 55 (2) of the Act. The conditions to be satisfied before this 
Court can do so have been enunciated in the classic passage in the judgment of 
Atkins, L.J. in King v. Electricity Commissioners!, thus : 

“ Whenever any body of persons having legal authority to determine questions affecting the 


rights of subjects and having a duty to act judicially act ın excess of their legal authority, they are 
subject to the controlling jurisdiction of the King’s Bench Division exercised ın these writs.” 


There can be little doubt in the present case that the Wakf Board has the legal 
authority to give the consent to the proposed suit. Indeed it is a public duty cast 
on it to consider whether the consent should be given or not. The question then 1s 
whether in so doing the Board acts judicially with reference to rights of parties. 
If, that is answered in the affirmative the need for considering the further question 
whether it acted in excess of its jurisdiction will arise : Whether the Board in giving 
the sanction to the proposed suit acted as a quasi-judicial tribunal or not, has to be 
decided not on the basis of what it conceived its duties to be, or by the procedure 
adopted by it but by examining the scope of its duty as prescribed by section 55 
of the Wakf Act Before we proceed to do so, it will be necessary to set out as a 
back-ground to the discussion, the conception of a Wakf under the Muslim law, the 
statutory provisions for its protection and the relevant provisions of the Act. 


Wakf means a permanent dedication by a person professing Islamic faith of 
properties for any purpose recognised by that law as religious, pious or charitable. 
Prior to the enactment of the Muslim Wakf Validating Act of 1913, a Wakf can be 
valid orily if the property was given in substance for charitable or religious purposes, 
but that enactment enabled the creation of a wakf for the maintenance and support 
wholly or partially of the members of the settlor’s family provided the ultimate 
benefit is either expressly or impliedly reserved for the poor or for any other purpose 
recognised by the Muslim law as religious, pious or charitable, but it should be of a 
permanent character. But a wakf of this kind namely one including a reservation 
for the benefit of the donors’ family will often expose 1t to the risk of dissipation; its 
ultimate use might also be 1mperilled. Abuses on the part of the descendants of 
the settlor might even endanger the trust. A wakf in its essential character is a 
public religious or charitable trust. But there was no machinery under the law 
for ascertaining or knowing about the several endowments—wakfs ın existence. ‘There 
was no system of registration even. 


Under section 14 of the Religious Endowments Act, 1863, any person interested 
in any mosque or religious establishment, etc , may sue before a civil Court the 
trustee or manager, etc., of such an institution for misfeasance, breach of trust or 
neglect of duty committed by such manager, etc., and the Court has the power to 
direct specific performance of any act by the trustee, ett , and even give a decree 
for damages and costs against such trustee The Court will also have power to 
remove such manager, trustee, etc. "That ıs undoubtedly a provision intended to 
protect the endowment against misfeasance, breach of trust or neglect of duty. 


Section 92 of the Civil Procedure Code is another statutory provision conferring 
on the Courts powers in regard to public trusts Whenever there 1s a breach of a 
public,trust or when the affairs thereof are conducted ın such a manner that a 
diréction of the Court is felt necessary, the Advocate-General by himself or two or 
more persons interested in the trust after obtaining his sanction can file a suit in 
the appropriate Court for any or all the reliefs specified ın that section. 


But the effectiveness of those provisions depends on public-spirited persons 
coming forward to take necessary measures for protecting the trust Further, apart 
from the Court there was no agency to have a vigilant eye on the administration 
of the wakfs. The Wakf Act, 1954, was, therefore, passed with a view to cure this 
deficiency, to provide for the better administration and supervision of the wakfs. 
By that enactment a statutory corporation having perpetual succession has been 
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created with certain defined powers for the general superintendence of the wakfs. It 
‘will be its duty to ensure that wakfs under 1ts superintendence are properly managed 

so as to fulfil the objects and purposes of the foundation. The Board ıs empowered 

to remove a Muttavalh who has been convicted once for breach of trust or of the 
offence of contravention of section 41 of the Act on more than one occasion. 
There is a power to fill up vacancies ın the office of Muttavalli of a wakf 1n certain 
cases.: Section 42 and section 15 (2) contain several provisions regarding the func- _ 
tions and powers of the Board. It can settle a scheme for the wakf. The Act 
envisages the maintenance of a register of wakfs. Many of the duties of the Wakf 
Board and of the powers can be exercised only after an enquiry. Section 44 enables 
persons interested to apply to the Board to enquire into the administration of any 
particular trust and section 45 empowers it to conduct an enquiry. The Act also 
contains provisions regarding suits under the ordinary law concerning the adminis- — 
tration of wakfs. Section 55 which relates to that subject says :— E 


** A suit to obtain any of the reliefs mentioned in section 14 of the Religious Endowments Act, 
1863, and m section 92 of the Civil Procedure Code, 1908, relating to any wakf may notwithstanding 
anything to the contrary contained in those Acts be instituted, by the Board without obtaining the 
leave or consent referred to in those Acts (2) No suit to obtain any of the reliefs referred to 1n sub- 
section (1) relating to a wakf shall be instituted by any person or authority other than the Board with- 
out the consent in writing 1n the Board . 


, . Provided that no such consent shall be required for the.institution. ofa suit. against the Board 
in respect of any act purporting to be done by it, ın pursuance of this Act or òf any rules or 
orders made thereunder ” S. 


From the foregoing section it will be seen that the intention of the Legislature is 
not to abolish the existing remedies open to the Advocate-General,or persons mte- 
rested ın the trust to resort to the Court either under section 92, Civil Procedure 
Code or under section 14 of the Religious Endowments Act. Situations may arise 
even for the Board to apply for removal of trustees or for having a scheme settled 
by Court, its own powers in that direction being limited. In.such cases sub- 
section (1) prescribes that no sanction of the Advocate-General will be necessary for a 
suit under section 92 of the Civil Procedure Code nor, need the Board show that it 
has an interest 1n the endowment for 1ts suit under section 14 of the Religious Endow- 
ments Act. The Board itself ıs a responsible statutory authority with a duty to 
protect wakfs and 1f 1t considers proper to file a suit of the kind mentioned above, 
no further restriction by way of consent of the Advocate-General should really 
be necessary. In effect section 55 (1) engrafts an exception to section 92 of the Civil 
Procedure Code and section 14 of the Religious Endowments Act. : 


The object and purpose of sub-section (2), 1s however slightly different. Many 
of the reliefs which persons interested on relators, may want under those provisions 
can be given by the Board or the Board may consider that 1t will be better for 
itself to file the suit rather than leave it to the relators Sub-section (2) does not 
itself specify the persons who could apply for sanction. The marginal note to the 
section, makes 1t clear that ıt applies to suits referred to in section 14 of the Reli- 
gious Endowments Act and section 92 of the Civil Procedure Code only. The 
sub-section therefore is enacted for requiring those persons who want to file a suit 
under any of the two provisions afo1esaid, to obtain the consent of the Wakf Board. 
The object of the section cannot obviously be to enable the Board to sit iñ judg- 
ment over the propriety of the sanction given by the Advocate-General, but to see 
that having regard to 1ts own powers in the matter of preventing abuses in 
the management of a particular wakf whether it should give the consent or exer- 
cise 1ts powers to rectify the errors or itself file the suit. The provisions of the Act 
make it clear that 1t will be the duty of the Board to ensure the proper manage- 
ment of the mosque. 


The Advocate-General 1s the protector of charities and if he decides to institute 
a suit or:even authorises others to do it, the Board should normally refuse its sanc- 
tion unless it be for the reasons to which we have referred to above. An unrea- 
sonable refusal on the part of the Wakf Board to consent to a suit under section 92 
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of the Crvil Procedure Code sanctioned by the Advocate-General will undoubtedly 
amount to a breach of 1ts public duty. ! E 


When the Advocate-General has accorded his sanction to a suit under section 
92 of the Civil Procedure Code, and the Board is approached for its consent'it can- 
not be regarded as sitting in judgment over the propriety of the sanction of the 
former. The office of the Advocate-General is one under the Constitution and 
when he decides to file a suit or give sanction for one, he does a statutory duty. 
He has a duty to protect the charities. He holds a pre-eminent position, entirely 
free from political or party affiliations in the matter of advising the Government 
and at the Bar of the Courts. It will be a travesty of sound principle if one were 
to construe the power given to the Board, a lay body, under section 55 (2) as one 
to supersede the opinion of the Advocate-General. Section 55 (2) of the Wakfs 
Aat should, therefore, be read harmoniously with the powers of the Advocate-General 
under section 92, Civil Procedure Code. If so done, the only matter to be cónsi- 
dered by the Board will be whether it will itself file the same or a more comprehen- 
sive suit or whether all the defects pointed out in the plaint can be rectified by itself. 


Such a task can hardly be regarded as a judicial one. At its best the consent 
"under sub-section (2) can only be similar to the quality of the duty performable 
under sub-section {1) of section 55. Further if the Advocate-General in giving 
a sanction to a suit under section 92, Civil Procedure Code, 1s not himself performs 
ing a: quasi-judicial act, it cannot be held that the further consent required for a 
suit under that section by virtue of section 55, will be any the mote a quasi-judicial 
act. In other words the quality of sanction given by the Board cannot be different 
from that given by the Advocate-General. There 1s a conflict of opinion between 
the High Courts in India in regard to the question whether the order of the Advacate- 
General granting sanction under section 92, of the Civil Procedure Code is justiciable. 
In Abu Bucker v. Advocate-General of Travancore-Cochin!, a Division Bench of the Travan- 
core-Cochin High Court held that the duty which the Advocate-General performs 
under section 92 of the Civil Procedure Code was a quasi-judicial one in its scope, 
and hence capable of correction by the issue of a wrtt of certorarr The Allahabad 
High Court in Shantanand 'w. Advocate-General? and the Rajasthan High Court in 
Shrimalilal v. Advocate-General?, have taken a contrary view Ina recent case, Raju v. 
Advocate-General*, Jagadisan, J , had to consider that question, and, after an elaborate 
consideration of the relevant authorities, the learned Judge came to the conclusion 
that the granting of consent by the Advocate-General to two or more persons td 
Institute a suit under section g2, Civil Procedure Code, in respect of a trust or refusing 
to give such consent cannot amount to a discharge ofa judicial duty We respectfully 
agree. In the judgment under appeal, Rajagopalan, J , who preferred to accept 
the view of the Rajasthan and Allahabad High Courts, has taken the same view. 
That being so, the consent required under section 55 (2), which, as we stated above, 
is necessary by reason of the peculiar position of the Board with respect to wakfs, 
cannot be treated as a judicial act. 


But Mr M. K Nambuar appearing for the appellants does not accept that the 
nature of the consent of the Board given under section 55 (2) 1n any way partakes the 
quality of the Advocate-General’s sanction under section 92 of the Civil Procedure 
Codé, , Learned counsel contends that although the latter might not be justiciable, 
the consent of the Wakf Board under section 55 (2) of the Wakf Act, 1954, will be 
justiciable as 1t amounts to a performance of a quasi-judicial duty. To reach that 
conclusion it will be necessary to show that in giving or refusing consent under section 
55 (2) the Board decides the rights of parties. Learned counsel argues that as the 
want of consent would entail a dismissal of the suit, the defendant to 1t should be 
regarded as haying a vested right not to be sued without a sanction a procedural 
right, it 1s said analogous to a plea of limitation. or res judicata When the effect of 
the Board's act is to imperil that plea 1t 1s said that a valuable right of defending the 
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suit is lost and therefore the consent of the Board should be regarded as one adjudi- 
cating a right. 


Misapprehension underlies the argument. A condition prescribed for the 
institution of a suit cannot be regarded as a right created in the defendant. It may 
be that as in the case of section 92 of the Code of Civil Procedure the condition 1s 
imposed to prevent impecunious persons ,coming forward to fight out public rights 
on whom the award of costs fın case the suit were to fail, will have no effect. But ~ 
nevertheless the obtaining of a consent 1$ only a preliminary requisite to be satisfied 
before a plaintiff can launch a suit. Such a sanction or consent 1s not for investigating 
any right but only to scc whether an investigation into the right should be made by 
the appropriate authority, namely, the Court. There 1s undoubtedly a manifest dis- 
tinction between the two. We may usefully refer in this connection to the decision of 
the Privy Council in Director of Public Works v. Ho Po Sang. To appreciate the passage ~~ 
from the judgment in that case which we shall presently give, it will be useful to refer 
first to the facts of the case. Under the Interpretation Ordinance in Hongkong the 
repeal of a Statute will not affect the mghts and privileges already accrued while the 
Statute was in force. There was a Statute in that country which gave protection to 
tenants against eviction. But a provision in it stated that if the landlord was able 
to obtain a rebuilding certificate from the Director, he could evict his tenant. ‘The 
landlord (who himself got the land on lease from Crown) applied for it and before 
he could obtain it, the Statute itself had been repealed. With it his right to evict 
disappeared. But it was contended that as his application for rebuilding certificate 
was pending, it must be held that a right had accrued to him and the Interpretation 
Ordinance saved his further right to evict under the repealed Statute. 


Lord Morris delivering the judgment of the Judicial Committee observed :— 


“The difference between that case and the present is that ın that case a right existed and the 
investigation which was unaffected was an investigation 1n respect of ıt ; whereas in the present case 
no right existed or had accrued and the intended investigation which had not taken place before 
the time of the repeal (consideration by the Governor-in-Council) was an investigation in order 
to decide whether a right should or should not be given. It was not itself a right or privilege which 
was preserved by the Interpretation Ordinance ” 

Similarly, when a person applied to the Advocate-General or the Wakf Board 
for sanction to a proposed suit, it cannot be said that any right has to be adjudicated 
as between him and his opponent. It is only after sanction by the two authorities, 
that the person gets a right to institute the suit. If, therefore, that person himself 
does not get any right, it is difficult to see how any right could arise in favour of the 
defendant. What the former obtains from the Board on a consent being given, is a 
mere right to agitate the matter and vindicate the right of the trust. That cannot 


be regarded as a right in which the rival parties are interested in the true sense of the 
word, 


It is then contended that as the mode or the manner in which any decision of the 
Board should be arrived is prescribed in section 45, which attracts the judicial proce- 
dure to some extent, the enquiry conductkd for deciding whether a consent under 
section 55 (2) should be given should be regarded only as a judicial one. Reference 
was also made to the rules framed under the Act in this connection. In other 
words, the contention is that section 45 makes it obligatory on the part of the Board 
to conduct an enquiry as prescribed by it before granting sanction under s¢ction 
55(2) of the Act. We cannot see how section 45 can at all apply to a casé ceming 
under section 55 (2). As we stated earlier, the duty of the Board under section 
55 (2), though a public one, 1s nevertheless merely administrative. It can be per- 
formed without making any enquiry whatsoever. The Board may however hold an 
enquiry if it considers it necessary, but that does not mean that it is bound to con- 
duct an enquiry with all the trappings of a judicial procedure. Further section 45(1) 
in terms cannot apply to a case under section 55 (2). That states : . 

* “The Board may on application received under section 44 or on its own motion, institute an 


enquiry into any matter relating to a wakf and shall hold the enquiry in such manner as may be pres- ` 
cribed or authorise any person in this behalf to hold the enquiry.” 
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The case before us is not one on an application received by the Board under 
section 44. Nor is it one initiated by the Board suo motu. On that short ground 
alone the contention that section 45 will apply to the case will have to be rejected. 


That apart, it is conceded that the Board can under the provisions of section 
55 (1), even without any enquiry file a suit for any or all of the reliefs under section 
92 of the Civil Procedure Code. If the Board can do that even in a case where the 
Advocate-General has not considered the matter, there will be less reason for an 
enquiry where there is his sanction. It follows that a consent given by the Wakf 
Board under section 55 (2) neither involves an adjudication of rights of parties, nor 
need it be given after an enquiry or on the basis of any judicial adjudication. The 
question is more or less one of expediency of permitting a suit to be filed. Such a 


duty on the part of the Board cannot be regarded as a quasi-judicial act to entitle 
th Court to interfere under Article 226. 


The appeal fais and is dismissed with costs. 
V.S. ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


Present ‘Mr. S. RAMACHANDRA Iver, Chef Justice AND MrR. Justice 
M. ANANTANARAYANAN. 


D. Shanmuga Raja, Rajah of Sivaganga 
U. 


The State of Madras represented by the Collector of 
Ramanathapuram and others 


.. Petitioner * 


Respondents. 


Madras Estates (Abolition and Conversion into Ryotwart) Act (XXVI of 1948)—‘Estate’ notified and taken 
over by Government —Applicability of the provisions of Madras Estates Land (Reduction of Rent) Act (XXX 
of 1947) after taking over—Notification under Act XXX of 1947 to reduce rent in. such * estate *-—Valrdity. 


Interpretation of statutes—Incorporation of provisions of one Act in another Act—Repeal of the former Act 
-—Effect on the later Act, 


Section 3 (a) of the Abolition Act preserves the provisions relating to reduction of rents and 
collection of arrears of rent under the Rent Reduction Act It 1s necessary that tll the time when the 
entire estate 15 switched over to the ryotwari tenure there should be an equitable settlement of rent to 
be paid by the ryots to the Government, and the Rent Reduction Act which provides the machinery 
for this purpose, should therefore bé in force — It 1s also apparent from the provisions of section 23 
of the Abolition Act (1) for the purpose of ascertaining the land revenue payable by the ryot after 
abolition, ıt 15 only the reduced rent that ıs taken into account, and (2) where there has been no reduc- 
tion in rent under the provisions of the Rent Reduction Act prior to abolition, revenue payments are 
tentatively fixed at the rate current 1n the year of taking over,and the excess collections over and above 
the reduced rent 1s given credit to the ryot. That provision obviously contemplates that proceedings 
under the Rent Reduction Act should be taken after the abolition of the estate. The Proviso to sec- 
tion 55 of the Abolition Act also clearly indicates that the proceedings could be taken under the Rent 
Reduction Act even after the estate had been abolished and taken over by the Government. 


On the terms of section 55 of the Abolition Act it 1s evident that the provisions of the Rent Reduc- 
tion Act have been impliedly incorporated therem Therefore for the purpose of ascertaming and 
collecting arrears of rent the Government will be entitled to employ the machinery of the Rent Reduc- 
tion Act If the provisions of statute are incorporated by reference to another, even if the earlier 


statue 1s afterwards repealed, the provisions thus mcorporated will continue ın force for the purpose 
of the sécond enactment. 


It follows that even if 1t were to be held that the Rent Reduction Act has ceased to apply, on 
the estates ceasing to exist on their abolition the machinery provided by that enactment can be availed 
of for the purpose of section 55 of the Abolition Act. 


The term ‘ estate? as will be seen from the various provisions of the Act 15 not merely confined to 
existing estates but also to estates which had been taken over under the Act. 


The Notifications issued by the Government under the Rent Red 


uction Act even after the 
Zamindan had been taken over by it are valid. 
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' Petition under Article 226 of the Constitution of India praying that in the circum- 
stances stated therein, and in the affidavit filed therewith, the High Court will be 
pleased to issue a writ of mandamus directing the Madras State to collect the arrears 
of rents payable prior to the taking over of the estate under the Madras Act XXVI of 
1948, by ryots of the Sivaganga Zamindar1 for faslis 1357 and 1358 without reference 
to the rents as reduced under Madras Act XXX of 1947 1n respect of the petitioner's 
estate of Sivaganga. 


V. Vedantachart, for Petitioner. 


The Advocate-General V. K. Thiruvenkatachari and the Additional Government 
Pleader, for Respondents: 


The Judgment of the Court was delivered by 


Ramachandra Dyer, C 7.—This is a petition filed under Article 226 of the Constitu- 
tion by the landholder of the erstwhile Sivaganga Zamundan for the issue of a writ of 
mandamus directing the Government of the State of Madras to collect arrears of rent 
payable by the ryots ın the Zamindari for fashs 1357 and 1358 without reducing the 
same by reference to the Notifications issued under the Madras Rent Reduction Act, 
(XXX of 1947) (which we shall hereafter refer to as the Rent Reduction Act). 


The petition originally came up for hearing before Rajagopala Ayyangar, J. 
The learned Judge felt that as the determination of the question would affect the 
liability of the concerned ryots, they should be impleaded as parties to the petition. 
Steps were thereafter taken to 1mplead respondents 2 to Io as representatives of the 
tenants but none of them have entered appearance. ‘The writ petition then came up 
before Jagadisan, J who referred the matter to be heard by a Bench as 1n his opinion 
the value of the subject-matter ın dispute and the question of law raised 1n the case 
were of such substantial nature that 1t was fit for being heard by a Division Bench. 
The petition has accordingly been posted before us. 


The Sivaganga Zamindari has been taken over by the Government under the 
provisions of Madras Act XXVI of 1948 (hereinafter referred to as the Abolition 
Act) by a Notification of the Government, dated 7th September, 1949. As and from 
that date the estate vested 1n the Government and the landholder would not be 
interested 1n the rent or revenue payable by the ryot to the Government. 'The 
application is therefore confined to the legality of the reduction of rents effected with 
respect to faslis 1357 and 1358, a period prior to the abolition of the estate. 


The Rent Reduction Act which came into force on 7th January, 1948 provides 
for the reduction of rent payable by ryots in estates governed by the Madras Estates 
Land Act, 1908, so as to bring such rents approximately to the level of assessment of 
land revenue on similar lands held under the ryotwari system. Section 2 of that 
enactment provides for the appointment of a Special Officer for every estate for the 
purpose of recommending to the Government fair and equitable rents payable by the 
ryot. Section 3 provides for an enquiry by the Special Officer and a submission of 
a report to the State Government recommending the rates of rent for each class of 
ryoti land in the village. The rules framed under the Act prescribe the procedure 
to be followed in ascertaining the rates of rent. ‘The enquiry should be conducted 
after notice to thelandholder. The rent for each land will have to be fixed after such 
enquiry. j 


The Sivaganga Zamuindari consisted of as many as 469 villages. Prior to 7th 
September, 1949 when the estate was notified under the Abolition Act and taken over 
by the Government, the State Government had issued Notifications under the Rent 
Reduction Act for about 49 villages. It was only subsequent to the taking over of 
the estate that Notifications were 1ssued 1n respect of the remaining villages reducing 
the rent payable by the ryots. 


^ 


Under section 3 (3) of the Rent Reduction Act, the reduced rents will apply to 
estates from the commencement of the faslı year 1357. The State Govrnmerit 
commenced to collect arrears of rents for faslis 1357 and 1358 from the ryos at the 
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reduced rates from the year 1956 It was found that deducting therefrom tł 
peshkush, cesses, etc., payable by the landholder and also of the collection expens 
at the statutory percentage, very little was left for payment to the landholder. Tr 
landholder applied to this Court for the issue of a writ of mandamus for the rely 
stated above. * 


Two questions were raised 1n the petition regarding the vahdity of the proceec 
ings by the Government in relation to the reduction of rent ın the villages . (1) the 
the reduction of rents had been so drastic that 1t amounted to an unreasonabl 
restriction on the petitioner's right of enjoyment of his property, and (2) that on th 
abolition of the estate and its being taken over by the Government, the Rent Redu 
tion Act would no longer apply and the notification made under that enactment afte 
the date of abolition would be mvahd. 

e 


Learned counsel appearing for the petitioner did not press before us, the fir: 
of the two contentions 1n view of the recent Judgment of the Supreme Court 1 
Civil Appeal No. 242 of 1960. But on the second point he has contended that th 
Rent Reduction Act, being as its Preamble indicates a measure to reduce the rent 
payable by ryots in estates governed by the Madras Estates Land Act, 1908, it coul 
only be regarded as a temporary enactment to be in force so long as the Madra 
Estates Land Act was alive, and as the latter enactment has been repealed by th 
Abolition Act, ıt would be incompetent for the Government to issue a Notificatioi 
under the Rent Reduction Act. In other words, the contention is that in orde 
that the provisions of the Rent Reduction Act could apply, there should be in exis 
tence an estate and a ryot, as the Special Officer to be appointed under the pro 
visions of section 2 of that enactment could only be for an estate. This contentior 
is sought to be reinforccd by a 1efeicuce to the Rules made under the Act whicl 
prescribe for the 1ssue of notice to the landholder before the commencement of any 
enquiry for reduction ofrents. Itis further argued that section 4 of the Rent Reduc 
tion Act which obliges a ryot to pay rent says, that such rent will be for ryoti land 
which implies the continued existence of an estate under the Estates Land Act 
Founding himself on this line of reasoning learned counsel contends that 1t woulc 
not be open to the Government which acts as a statutory agent of the landholder under 
“section 55 of the Abolition Act, to collect only the reduced rents, as the reductior 
after the date of the abolition 1n regard to the 424 villages would be invalid. 


The argument that on the Abolition Act coming into force with respect to an 
estate, the Rent Reduction Act :5so facto ceases to have operation fails to take note 
of the express provision of section 3 (a) of the former Act which preserves the pro- 
visions relating to reduction of rents and collection of arrears of rent under the latter 
Act. It must also be noticed that although estates have been taken over by the 
Government under the provisions of the Abolition Act for being converted into 
ryotwari tenure, ıt would take some time before ryotwari pattas could be granted 
to persons entitled to the same The Abolition Act itself provides for adjudication 
of clams to patta, for enquiries, surveys, settlement, etc. It is therefore necessary 
that till the time when the entire estate is switched over to ryotwari tenure, there 
should be an equitable settlemerít of rent to be paid by the ryots to the Govern- 
menteand the Rent Reduction Act which provides the machinery for this purpose, 
should therefore be 1n force. It would be apparent from the further provisions in 
the Abolition Act that even for the purpose of working that enactment, the machinery 
provided by the Rent Reduction Act would be necessary. Section 23 of the Aboli- 
tion Act which provides for the determination of the land revenue payable to the 
Government by the ryot before the ryotwari settlement is brought into force, 
expressly states that in respect of ryoti lands the revenue payable to the Government 

"will be the rent as determined under the Rent Reduction Act. With respect to 
cases where there has been no such reduction, sub-clause (1) provides that the ryot 
should pay the rent which would have been payable to the landholder in respect 
of. the faslı year 1n which the estate has been notified. But this provision is subject 
to an important and significant proviso, mamely : 


37 


200 THE MADRAS LAW JOURNAL REPORTS, [1963 


© Provided further that in cases falling under sub-clause (n) where after the rent has beem 

determined under the Madras Estates Land (Reduction of Rent) Act, 1947, 1t ıs found that the land 
revenue paid exceeds the rent so determined, such excess shall be adjusted towards the land revenue 
payable ın the subsequent faslı year or years ” 
Two things are apparent from this provision (1) For the purpose of ascertaming 
the land revenue payable by the ryot after abohtion, 1t 15 only the reduced rent that. 
is taken into account, and (2) where there has been no reduction m rent under the 
provisions of the Rent Reduction Act prior to the abolition, revenue payments 
are tentatively fixed at the rate current m the year of taking over, and the excess 
collections over and above the reduced rent 1s griven credit to the ryot. That pro- 
vision obviously contemplates that proceedings under the Rent Reduction Act should 
be taken after the aboltion of the Estate. This view is supported by the provisions 
of section 55 of the Abolition Act which provides for the collection of arrears of 
rent which accrued before the notified date by the Government. That sectibn 
reads : 

* (1) After the notified date, the landbolder shall not be entitled to collect any rent which 
accrued due to him from any ryot before, and 1s outstanding on, that date; but the manager 
appointed under section 6 shall be entitled to collect all such rent and any interest payable thereon 
together with any costs which may have been decreed, as if they weie arrcars of land revenue , and 
there shall be paid to the landholder all amounts so collected after deducting (2) ten per cent thereof 
on account of collection charges, (b) the arrears of peshkush, quit rent, jodi or other amount, if any, 
of a like nature due from the landholder to the Government, and (c) the rent, if any, collected before 
the notified date by the landholder from the ryots ın respect of the faslı year in which the estate is 
notified under this Act and any amount collected by the landholder from the ryots ın excess of the 
rent determined under the Madias Estates Land (Reduction of Rent) Act, 1947 (Madras Act XXX 
of 1947), and outstanding to the credit of the ryots on the first day of the faslı year 


Provided that any such rent, which accrued due ın respect of the faslı year 1356 and earlier 
fashs, shall be reduced on the basis that the landholder 1s entitled ın respect of each of those faslis, 
only to the rent as determined under the Madras Estates Land (Reduction of Rent) Act, 1947 

Provided further that where the ryot— 

(a) has paid before the notified date or pays within two years of that date, or 

(b) where the rate of rent for theland has not been fixed under the Madras Estates Land 
(Reduction of Rent) Act, 1947, before the notified date, pays within two years of the date on which 
such rates of rent are fixed under that Act, the rent due for the faslı years 1356 and 1357 and any 
mterest payable thereon together with any costs which may have been decreed, then, all arrears of^ 
rent due from such ryot 1n respect of all prior fash years, including interest and costs, if any, shall be 
deemed to have been completely discharged ” 

(Explanation and sub-section (2) omitted) 

The Provisos to the section clearly indicate that the proceedings could be taken: 
under the Rent Reduction Act even after the estate had been abolished and taken 
over by the Government. This was the view taken by Rajagopala Ayyangar, J., 
m Andal Ammal v. Vadwelu Seshafnryar!, with which we respectfully agree. 


The same conclusion can be reached on another hne of reasoning. On the 
terms of section 55-referred to above, ıt 1s evident that the provisions of the Rent 
Reduction Act have been unpliedly incorporated therein. ‘Therefore for the pur- 
pose of ascertaining and collecting arrears of rent the Government will be entitled 
to employ the machinery of the Rent Reduction Act In Moosa Kazım v. Sheriff, * 
one of the members of the present Bench, had to consider the effect of the 
incorporation of a statute into another. Itis there held if the provisions of a statute 
are incorporated by reference 1n another, and even if the earher statute is afterwards 
repealed, the provisions thus incorporated will continue in force for the purpose of 
the second enactment. It follows that even ifıt were to be held that the Rent Reduc- 
tion Act had ceased to apply, on the estates ceasing to exist on their abolition, the 
machinery provided by that enactment can be availed of for the purpose of section 55. 
of the Abolition Act. 

The argument that after the abolition there can be no estates and consequently 
the provisions of the Rent Reduction Act will have no application ignores the very 
terms of the Abolition Act. The term ‘ Estate’ as will be seen from the various 
provisions of that enactment is not merely confined to existing estates but also to 


1. W.P.No 907 of 1956. 2, A.l.R. 1959 Mad. 542, 


l| sHANMUGHASUNDARAM 7. MARUDAGHALA GOUNDAR (Ramachandra Iyer, GF) 291 


estates which had been taken over under the Act We are of opinion that the Noti- 
fications issued by the Government under the Rent Reduction Act even after the 
Sivaganga Zamundari had been taken over by ıt are perfectly valid and that the 
petition 1s devoid of merits. ‘This petition is therefore dismissed with costs. 


VS — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Appellate Jurisdiction.) 
PRESENT "—Mr. S. RaMAGHANDRA IYER, Chief Justice AND Mm. JUSTICE 
M ANANTANARAYANAN. 
S. P. Shanmughasundaram . Appellant* 
Ue 
Marudachala Goundar and others .. Respondents. 


Madras Panchayat Act (XXXV of 1958), section 36 (2) and Rule 17 framed under the Act—Panchayat 
Unon Council—Chairman of—Election—Two candidates polling equality of votes—Drauing of lots —Returning 
Officer declaring elected, person whose name was not drawn—Procedure contrary to rules—Declaration of the result 
of the election rllegal—Declaration in favour of the person granted 

Rule 17 of the Rules framed under the Madras Panchayat Act lays down that where 
there are two rival candidates and they secure an equal number of votes, the result of 
the election has got to bedecided by drawing lots and the person in whose favour the 
lot 1s drawn will be entitled to an additional vote and where there are three candidates 
and none of them secures more than fifty per cent of the total votes recorded, then 
one person will have to be elimmated (the person with the minimum number of votes) 
so as to confine the contest between the remaining two How that person has to be ascertained where 
there 1s equality of votes between the three persons 1s specified ın the sub-rule Lots are drawn and 
he in whose favour ıt 1s drawn 1s eliminated. Sub-rule (1) ıs enacted for the purpose of selecting 
the candidate and it prescribes that the person 1n whose favour the lot is drawn will be elected In 
sub-rule (2) where there 1s equality of votes the duty of the Returning Officer is first to eliminate one 
of the three by casting lots and he who wins the lot 1s eliminated. 

Rule 17 prescribes a procedure which 1t will not be open to any Returning Officer to abandon. 
There is thus no rule by which in case of equality of votes between two candidates the additional vote 
can be given to the candidate who fails to win the lot The procedure adopted by declaring the person 
whose name was not drawn as elected 1s opposed alike to the rule and to the ordinary concept of 
deciding the dispute by the drawing of lots. 

Under the Rules the election of the Chairman has to be conducted at a meeting duly convened 
of the various members of the Panchayat Union Council. The meeting was properly convened, and 
the votes were duly recorded at such meeting. Having regard to the equality of votes between the 
candidates, the decision to decide the election. by casting of lots was also correct The illegality 
consisted only in the declaration of the result of the election. The candidate whose name was 
drawn ın the casting of the lots was declared to be duly elected. 


Appeal under clause 15 of the Letters Patent against the order of the Honourable 
Mr. Justice Jagadisan, dated 4th October, 1962 and made in the exercise of the 
Special Original Jurisdiction of the High Court in W P. No. 598 of 1962 presented 
under Article 226 of the Constitution of India to issue a writ of certiorar: calling for 
the records in O.P. No. 107 of 1961, on the file of the Election Commissioner (District 
Munsif), Coimbatore and quash the order dated 22nd February, 1962 and made 
therein. 

S. Mohan Kumaramangalam, for S. Sethurainam and S. Mahadevan, for Appellant. 


V. T. Rangaswam: Iyengar and K. Kalyanasundaram, for 1st Respondent 
« The Additional Government Pleader on behalf of the 2nd Respondent. 


"The Judgment of the Court was delivered by 

Ramachandra Iyer, C.F —This appeal which concerns the validity of an election 
to the office of the Chairman of Sircar Samakulam Panchayat Union Council, 
Coimbatore District reveals a perversity of procedure at the election The appellant 
and the first respondent were the rival candidates for the Chairmanship of the Union 
Council. The election to that office was held at a meeting of the Council held 
on 24th April, 1962 under the presidency of the Revenue Divisional Officer, 
Combatore. The voting was by secret ballot and of the thirteen votes recorded 





*W.A. No. 200 of 1962. 12th November, 1962. 
(21st Kartika, 1884, Saka). 


202 THE MADRAS LAW JOURNAL REPORTS. [1963 


cone was found to be 1nvalid, and the remaining twelve votes were equally distri- 
buted between the contesting candidates each securing six votes. Lots were drawn 
to decide the tie ; the chit containing the name of the first respondent was drawn. 
Nevertheless the Revenue Divisional Officer (who was the Returning Officer) 
declared the appellant as elected This 1s somewhat a startling procedure which 
was sought to be justified on the ground that prior to the drawing of lots the Return- 
ing Officer had declared at the commencement of the process of drawing lots that 
the person ın whose favour the lot fell should be eliminated and that he whose 
name was not drawn should be declared elected. It 1s the case of the appellant, 
and this 1s supported by an affidavit from the Revenue Divisional Officer that the 
latter before proceeding to draw the lots had announced that this was the procedure 
to be followed. We do not see how an affidavit of this kind could be treated as 
evidence We are however prepared to assume for the purposes of this case that 
the appellant’s version 1s correct. r 


The election was challenged by the first respondent who further prayed that 
as his name was drawn he should be declared as duly elected as Chairman of the 
Union Council The Election Commissioner (District Munsif), Coimbatore, took 
the view that ıt was open to the Returning Officer who presided over the meeting 
convened for the purpose of election, to adopt any method he liked for ascertaining 
the result by casting lots , he held that the election was valid. This order was, 
however, quashed by Jagadisan, J , under Article 226 of the Constitution The 
learned Judge gave a further direction to the Election Commussioner to restore the 
election petition to his file and dispose of 1t in accordance with law. The mam 
point for consideration ın this appeal is whether it will be open to the Returning 
‘Officer to adopt any procedure different from the accredited or prescribed one for 
ascertaining the result of the election where there 1s equality of votes between the 
rival candidates. Jagadisan, J., has explained the background of the procedure 
that is generally adopted in deciding the election in the case of equality of votes 
in the following words -— 

* A tie between the candidates caused by equality of votes results ın a stalemate. Neither of 
-them can be declared elected A fresh election would involve time, labour and money and there 1s no 
certainty that there will not be a tie again. Some device has to be adopted to declare one of them 
as elected Invariably a special rule 1s prescribed to govern such a situation The Returning Officer 
must forthwith decide between the tied candidates by lot and proceed as if the candidate on whom 
the lot falls had received an additional vote In England under section 2 of the Ballot Act, 1872 
(now repealed) the Returning Officer could give a casting vote either orally or 1n writing when an 


equality of votes is found But now under the present law, the decision has to be by lot The candi- 
date on whom the lot falls should be deemed to have received the additional votes ” 


To put 1t briefly, the decision of the result by mere count of votes having proved 
ineffectual to ascertain the verdict of the electorate, a law prescribes another mode, 
a decision by chance to resolve the tangle. Casting of lots 1s a favourite device 
adopted 1n elections to secure the chance decision. Normally the person in whose 
favour the lot ıs drawn 1s given an additional vote which secures him thereby 
a superiority in the number of votes secured and enables him to win the election. 
In Parker’s Election Agent and Returning Officer (5th edition) ıt was stated at 
page 214 thus :— 

* Where an equahty of votes 1s found to exist between any candidates and the addition of vote 
-would entitle any of the candidates to be declared elected, the Returning Officer shall forthwith 
decide between the candidates by lot and proceed as if the candidate on whom the lot fell had ‘received 
an additional vote No particular method of deciding “ by lot” 1s prescribed and the Returning 


Officer may adopt any method of doing so that he considers suitable The provision 1$ mandat 
and binding alike on the Returning Officer and the candidates ” saad 


It will be seen that under the principle set out above it 1s obligatory on the Returning 
‘Officer to declare the person who wins the lot as duly elected, though as to how the 
lot has to be drawn is a matter left to his discretion. That 1s to say it will be open 
to him to cast lots either by means of chits, or even by toss of the com or by employ- 
ing other objects or devices. The Returning Officer’s discretion therefore exists 
only as regards the method of deciding the choice. So far as the choice 1s concerned, 
the rule has always been that the person who wins the lot has to be declared as 
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elected; ıt is not the other way about. In Simond’s Halsbury’s Laws of England (3rd. 
Edition) (Vol. 14, page 142, paragraph 245) dealing with the case ıt 1s stated : 


“ When, after the counting of the votes (including any recount) 1s completed an equahty of votes. 
13 found to exist between any candidates, and the addition ofa vote would entitle any of those candidates. 
to be declared elected, the Returning Officer must forthwith decide between those candidates by lot 
and proceed as 1f the candidate on whom the lot falls had received an additional vote ” 


The footnote to this passage refers to case, Fryer v. Harris!, where the Returning 
Officer spun a coin to decide when the votes were equally divided between the 
candidates, the successful candidate. It was held that the method of deciding by 
lot was good. All that ıs consistent with what we have stated. It will be undesira- 
ble for any Returning Officer to inverse the usual procedure and eliminate the 
person who secures the lot in his favour. In our opinion, the rules regulating the 
election of the Chairman of the Panchayat Union Council are specific in the matter. 
A% election is a creature of the statute , the process of election will have to conform 
strictly to rules in that behalf Where there are specific rules in regard to any 
matter, there will be no room for any discretion beng exercised or a new method 
being adopted by the Returning Officer. The Rules framed by the Government 
in the instant case prescribe how the decision by drawing lots has got to be arrived 
at. Rule 17 of the Rules under the Madras Panchayat Act, 1958 states 


* (1) If the number of candidates 1s two, the candidate who obtains the largest number of 
votes shall be declared to have been duly elected If there be an equality of votes between the two 
candidates and the addition of one vote to any one of such candidates will entitle him to be declared 
duly elected, the President of the meeting shall decide by drawing lots in the presence of the members 
to which one of such candidates such additional vote shall be deemed to have been given 


(2) If the number of candidates 1s three and if any one of them secures more than one-half 
of the number of votes he shall be declared to have been duly elected If none of them secures more 
than one-half of the number of votes, the candidate who obtains the smallest number of votes shall 
be eliminated and a second ballot taken Ff there 1s an equality of votes among all the candidates, 
the President of the meeting shall ascertain by casting lots 1n the presence of the members present which 
of such candidates shall be eliminated The second ballot shall be conducted and the result declared 
in accordance with the provisions of the said sub-rule (1) 

3) If the number of candidates 1s more than three and if any of the candidates secures more 
than one-half of the number of votes, he shall be declared to have been duly elected If none of the 
candidates secures more than one-half of the number of votes the first candidate who secures the 
largest number of votes and the second candidate who secures the next largest number shall be 
retained and the others eliminated and the second ballot taken In the event of there being an equality 
of votes between more than one candidate affecting the determination of which one of them secures 
the second largest number of votes the President of the meeting shall draw lots in the presence of the 
members present and the candidate whose name 1s first drawn shall be deemed to have secured the 
second largest number of votes The second ballot shall be conducted and the results declared in 
accordance with the provisions of the said sub-rule (1) " 

Shortly stated the rule provides for three contingencies in the election for a single 
office : 

(1) where there are two rival candidates and they secure an equal number 
of votes, the result of the election has got to be decided by drawing lots and the 
person 1n whose favour the lot 1s drawn will be entitled to an additional vote ; 


(2) where there are three candidates and none of them secures more than 
fifty per cent of the total votes recorded, then one person will have to be eliminated. 
(the person with the minimum number of votes so as to confine the contest between. 
the remaining two). There will then be a second ballot the result of which will 
have tq be decided in accordance with the provisions of sub-rule (1). How that 
persbn has to be ascertained where there 1s an equality of votes between the three 
persons 1s specified 1n the sub-rule Lots are drawn and he in whose favour 1t 1s 
drawn is eliminated It will be seen that this ıs not really the inverse of the rule 
set out 1n sub-rule (1). Sub-rule (1) 1s enacted for the purpose of selecting the 
candidate and ıt prescribes that the person in whose favour the lot 1s drawn will be 
declared elected. In sub-rule (2) where there 1s an equality of votes the duty of the 
Returning Officer is first to eliminate one of the three , how to achieve that result ? 
Elimination ıs left to chance by casting lots and he who wins the toss or the lot 1s 
eliminated. 


x 
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(3) Where the number of candidates 1s more than three and none of them 
gets more than fifty per cent of the votes, the first two are retained for decision by a 
second ballot and the rest are eliminated But if there 1s an equality of votes bet- 
ween the candidates for the second place the rule prescribed ın sub-rule (1) 1s follow- 
ed. Rule 17 of the Rules, therefore, contemplates the decision of the result only 1n 
favour of the person who draws the lot, sub-rule (2) being designed for the purpose 
of elimination of one candidate, applies the same process for deciding the matter 
outstanding, namely who 1s to be eliminated ‘There is, therefore, no scope for the 
Returning Officer to prescribe his own procedure for determining the decision by 
lots Rule 17 prescribes a procedure which 1t will not be open to any Returning 
Officer to abandon There is, thus, no rule by which ın case of equal:ty of votes 
between two candidates the additional vote can be given to the candidate who fails 
to win the lot The procedure adopted ın the present case by the Returning Officer 
1s opposed alike to the rule which we have stated above and to the ordinary concept 
of deciding the dispute by the drawing of lots. 


Mr Mohan Kumaramangalam, however, contends that although the pro- 
cedure adopted by the Returning Officer was the reverse of the normal one as it 
was done bona fide after duly apprising the candidates of his intention to declare 
that candidate as elected who fails in the lot, 1t should not be open to the first res- 
pondent who has acquiesced in the procedure to dispute the election afterwards 
We are unable to regard the conduct of the Returning Officer as bona fide 1n. that 
he did not act with due care and caution. Presumably he misread the Rules and 
tied lo adopt the procedure piescitbed by 1ule 17 (2) for a case coming under sub- 
rule (1) and for a totally different purpose Indifference to and imperfect under- 
standing of statutory provisions can hardly be regarded as consistent with due dis- 
charge of the duties cast on a Returning Officer The responsibility of the Return- 
ing Officer ıs all the greater where the electorate consists mainly of ilhterate and 
half-hterate persons and where there will be few who will be bold enough to correct 
him when he goes wrong Evidently the two candidates in the present case were 
not themselves conversant with the Rules and, therefore, they accepted the Return- 
ing Officer's interpretation thereof But that cannot regularise an election held 1n 
contravention of the Rules There 1s also the fact that the result of the election has 
been affected by the irregularity It cannot be accepted that the Returning Officer 
has any power to prescribe his own procedure contrary to Rules to ascertain the 
result of an election. For example he cannot say that in the event of a tie, he will 
select one who runs faster than the other. A declaration of result on that basis, 
will be no election 1n the eye of law We, therefore, agree with Jagadisan, J. that 
the declaration of the result of the election by the Revenue Divisional Officer was 
wrong and has therefore to be set aside. 


It has then to be considered whether the first respondent 1s entitled to be dec- 
Jared elected or whether there should be a fresh election , if so from what stage the 
process of election has to be recommenced. The learned Judge has not given any 
specific direction on that matter We, however, consider that it ıs necessary 
that a clear direction 1s given to the Election Commissioner. in that matter Mr. 
Mohan Kumaramangalam contends that in view of our finding as to the mvalidity 
of the declaration of the result of the election made by the Returning Officer, the 
entire election should be held to be vitiated and a fresh election should be qrdered. 
We are unable to agree with this contention. Under the Rules the election of the 
Chairman has to be conducted at a meeting duly convened of the various members 
of the Panchayat Union Council That the meeting was properly convened 1s 
admitted , that the votes were duly recorded at such meeting 1s also admitted. 
Having regard to the equality of the votes between the appellant and the first 
respondent, the decision of the Returning Officer to decide the result of the election 
by casting lots should also be held to be correct There was nothing improper 1n 
the casting of lots which followed the usual pattern But an error aept m in the 
announcement of the result The first respondent ın whose favour the lot fell was 
not declared elected, but he who failed to draw the lot, the appellant was error 
neously declared as elected. The illegality therefore, consisted ın the declaration 
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of the result and not ın the election up to that stage. That while casting the lots 
the different interpretation to the Rules, cannot alter the fact that under the Rules 
the first respondent alone should be regarded as duly elected ‘The first respondent 
wil therefore, be entitled to have a declaration from the Election Commissioner 
that he was duly elected to the office of Chairman of the Panchayat Union Council. 
The appeal fails and ıs dismissed with costs. 


V.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction.) 
PRESENT —Mn. JUSTICE VEERASWAMI. 


V. Maruthavanan ..  Peüttone * 
€9 v. 
.M: Balasubramaniam and others ~.. Respondents: 


Motor Vehicles Act (IV of 1939)—Firm applying for a permiut—One of the partners going out of the fum 
—Effect of —Qualtfuations and disquahfications of the firm—lIncludes that of partners also 


Where a firm of partnership applied for a permit but failed to get a permit ain the first instance 
and appealed against the refusal and while the appeal was pending one of the partners went out of 
the firm with the result the firm stood dissolved, the appeal would not come to an end Except as 
provided by the law, a firm ıs but a convenient name to describe a collection of individuals who enter 
upon a business or other venture subject to the terms of the agreement nter se One of the privileges 
of a partner 1s to represent the other partners and the firm and be in a position to act for and on behalf 
of all the partners The application which ss purported to be for a firm ıs ın fact and truth one by 
the individuals who are partners of the firm The effect of one of the partners going out 1s not to 
render the appeal by the erstwhile firm mfructuous or to make it abate. 


Where a firm is an applicant, the qualifications and disqualifications to be considered in relation 
to that firm will not only be of the firm but also of the individual partners 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavits filed therewith the High Court 
will be pleased to issue a writ of certiorar: calling for the records relating to the order 
of the State Transport Appellate Tribunal, Madras dated 24th May, 1960 and 
made in Appeal No 1032 of 1959 and also of the Regional Transport Authority, 
South Arcot at Cuddalore, in Proceedings No. A2/2282/59 dated 8th July, 1959 
and quash the same. 


S Mohan Kumaramangalam and M N Rangachart, for Petitioner in W P. No 732 
of 1960and K Rajah Iyer for C. S. Prakasa Rao, for Petitioner in W P. No. 810 of 1961. 


V K Thruvenkatacharı, The Advocate-General and S. V Parthasarath, for Ist 
Respondent. 


S. Mohan for the Additional Government Pleader on behalf of the 2nd Respon- 
dent in W.P No 732 of 1960 and for Respondents 3 and 4 in W.P No. 810 of 1961 
and M. N Rangachari, for 2nd Respondent 1n W.P No. 810 of 1961. 


The Court made the following 

OrpER.—By sts order dated 24th May, 1960, the Tribunal set aside the grant 
of a single permit to the petitioner and granted the same to the 1st respondent. 
The route 1s Annamalainagar to Kothamchenr, which 1s a short route. ‘This peti- 
tion i$ to quash the Tribunal’s order. 


"'The only point argued by Sri Mohan Kumaramangalam for the petitioner 
is that the rst respondent having applied for a permit as a firm but during the pen- 
dency of its appeal before the Tribunal the firm having been dissolved by one of 
the two partners going out of 1t, the appeal became infructuous. 


The argument so addressed is based on the assumption that the application 
was by a firm. Though it does not appear to have been noticed by either the 
Regional Transport Authonty or the Tribunal and the parties proceeded on the 
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footing that the application was by the firm Balasubramanian and Co., on actual 
verification of the original application it is found that the application was by 
M. Balasubramanian, son of A R. Muthiah Pillai. Whether the application was 
by a firm or by an individual will have to be decided by the terms themselves of 
the apphcation. The form of the application should be as prescribed by the rules, 
namely, S.C.P A. As ıs evident from the form, the first column, relates to the name 
of the applicant. Against this column the only name given ıs M. Balasubramanian, 
son of A. R. Muthiah Pillai. Column 2 (a) relates to “‘ name of the father and the 
nature and extent of his financial interest in existing road transport undertaking.” 
But this column was left blank apparently because in column (1), the father’s name 
has already been given. Column 2 (b) requires information to be given in the case 
of partnership and registered firms specifying the names of all persons constituting 
the body, the nature and extent of the financial interest of each of these persons ın 
existing road transport undertakings. While filling up this column it 1s stated ; 


* M Balasubramanian, managing partner, and K Natarajan, partner share capital Rs. 25,000 
each I have service experience as the manager for Lakshmi Bus Service, Chidambaram ” 


Then comes the address column and the address is given as “ M. Balasubramanian 
and Co., No. 6r, Malaikatü Street, Chidambaram.” The next two columns 
require mention about the particular route for which the permit 1s applied and the 
details of the vehicle. From the 8th column it is seen that no vehicle had been 
purchased at the time of the application. The payment as seen from the challan 
also was im the name of Balasubramanian, managing partner. The application 
was signed as “ M. Balasubramanian, managing partner." Nowhere ın the 
application does it appear that M. Balasubramanian applied for and on behalf of 
the firm. From the information supplied against column 2 (b) and the signing of 
the application as “ M. Balasubramanian, managing partner" alone, it cannot 
be inferred that the application itself was on behalf of the firm. If the application 
was not on behalf of the firm, as I am inclined to think 1t was not, the point of law 
urged by counsel for the petitioner does not fall to be considered. 


But as a full argument has been addressed to me on the question, I think it 
but fair to deal with ıt. The contention is that where a firm of partnership applied 
for a permit but failed to get a permit 1n the first instance and appealed against the 
refusal and while the appeal was pending one of the partners went out with the result 
the firm stood dissolved, the appeal was at an end and no question of thereafter 
granting a permit to the firm or one of the quondam partners could arise Counsel 
for the petitioner recognised that a firm of partnership, unlike an incorporated 
company, 1s not a legal entity distinct and different from the individual members 
composing it. A firm of partnership is but a creature of contract, 1ts rights and 
habilities depending on the terms thereof as well as the relevant statutory provisions 
governing partnerships For certain purposes, as for instance, suing and being 
sued in the name of the firm, the firm is recognised as an entity. But except as 
provided by the Jaw, a firm is but a convenient name to describe a collection of 
individuals who enter upon a business or other venture subject to the terms of the 
agreement inter se. One of the privileges of a partner 1s to represent the other part- 
ners and the firm and be 1n a position to act for and on behalf of all the partners. 
The habihty of the firm ıs joint and several lability of its partners. It, therefore, 
follows that notwithstanding certain privileges or attributes which may tend to show 
that a firm 1s an entity, the essence of the concept s that it 1s but a convenient nme 
or description of individuals entering in combination upon a joint venture It 1s 
not the case of the petitioner that the Code of Cıvıl Procedure 1s applicable to the 
proceedings before the Regional Transport Authority or the Tribunal. Nor has 
counsel for the Tribunal invited my attention to anything in the Partnership Act 
itself which will support his contention that on account of one of the partners going 
out and of the consequent dissolution of the firm, the appeal abated. So long as itis 
clear that a fitm 1s not a legal entity, the conclusion seems to be irresistible that the 
application whichis purported to be for a firm 1s 1n fact and truth one by the 
individuals who are partners of the firm. I consider, therefore, that the effect of 
one of the partners going out is not to render the appeal by the erstwhile firm 
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infructuous or to make it abate. That precisely was the view expressed by the- 
Tribunal. The Tribunal said : 
“The application must in fact be treated as an application of two persons one of whom has with-- 


drawn and it would be nothing but a technicality to hold that the application 1s invalid and that. 
the appeal cannot be pursued by Sri Balasubramanian ” \ 


I can find no error in that view even applying the technical test. 


But Srı 5 Mohan Kumaramangalam developed an argument based on section 
47 (1) (a) and (c) of the Motor Vehicles Act. So far as the first of the sections 1s 
concerned, it does not in my view require serious consideration. That section. 
relates to offences and the responsibility therefor to be fixed upon individuals where 
the permit-holder ıs an incorporated company or a firm In the case of an in- 
corporated company the lability for an offence 1s cast on every person who, at the- 
tyme the offence was committed, was in charge of, and was responsible to, the 
company for the eonduct of its business. There 1s an Explanation to the section which. 
says that a company would include also a firm and a director of a firm will be equi- 
valent to a partner in the firm Prima facte the section would appear to proceed. 
on the basis that a firm 1s a legal entity. But on closer examination of the section, 
it seems to me the section so far as it concerns itself with offences committed by a 
firm only provides by way of abundant caution that the liability for the offence 
should be on the partners of the firm This is more in the nature of removing a 
doubt and the section does not seem to lay down a principle which is not recognised 
under the law of partnership. The very nature and concept of a firm of partner— 
ship suggests that the habihty on the firm is really a habihty on each of the indivi-- 
dual partners No more does section 127-A lay down. 


As for section 47 (1) (a) and (e), the argument for the petitioner ıs that the 
qualifications and disqualifications which become relevant under those provisions. 
are those of a firm when it ıs the applicant and not of any or all of the partners of 
such a firm. The argument again, it must be obvious, pre-supposes that a firm 
is a legal entity But that does not appear to be the intention of section 47 (1).. 
An illustration, I think, will show the unsoundness of the argument. Suppose a. 
fleet owner and an individual new entrant in respect of a permit to be given for a 
short route entered 1nto a partnership and the firm apphed for the permit. Ifthe 
argument of 5ri Mohan Kumaramangalam for the petitioner 1s accepted, notwith-- 
standing the fact that the fleet owner 1s one of the partners, the firm as such 
must, as a new entrant, be given the permit. That result, in my opinion, 1s not in 
the contemplation of section 47 (1) (a) and (e). On this aspect of the case, I am. 
inclined to accept the contention of the learned Advocate-General that where a 
firm ıs an applicant, the qualifications and disqualifications to be considered in. 
relation to that firm will not only be of the firm but also of the individual partners.. 
Otherwise as it seems to me it will lead to all kinds of unhealthy devices. I may 
grve another instance. Suppose a person who is having a hopeless record or is. 
found to be trafficking in permits, enters into a partnership with another If the 
argument of the petitioner 1s to be accepted, such a person can successfully urge 
that not all his bad record or his trafficking in permits can stand ın the way of the 
firm being considered for grant of a permit. Neither the sections relied on by 
the petitioner nor any other provision in the Act or the Rules to which my atten-- 
tion, was drawn compels me to hold that the Tribunal took a wrong view 1n proceed-- 
ing apon the footing that the application in fact was made by two persons jointly 
and that in the absence of one of them the grant could be made to the other who- 
continued to remain to prosecute the appeal before the Tribunal 


The petition fails and 1s dismissed but with no costs. 
W.P. No 810 of 1961. 


This petition is by one of the applicants before the Regional Transport Autho-- 
rity who failed before 1t as well as the Tribunal. The Tribunal preferred the rst 
respondent on the ground that he had better experience than the petitioner. ‘There 
was also a consideration by the Tribunal of the workshops cach of them had at one 
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of the termini of the route Dissatisfied with the appraisal by the Tribunal of the 
merits of the petitioner, he has applied to this Court to quash the Tribunal’s order 


From what I have said above, it 1s obvious that the question pertains to the 
application of the Government Order relating to the selection among the compet- 
ing applicants on the basis of the marking system There 1s no question here of 
the Tribunal committing any error of law as such, apparent or otherwisc, or taking 
into account any irrelevant or extraneous circumstances Sri K Rajah Ayyar for 
the petitioner, however, contended that the Tribunal, before ıt made up ats mund 
against the petitioner on the question of experience, should have called upon the 
petitioner to satisfy 1t by such proof as he might produce But the point 15 that the 
Tribunal on the materials before 1t was not satisfied that the petitioner’s experience 
was better than that of the rst respondent The Tribunal had jurisdiction to decide 
this on appreciation of the materials before ıt. 


I am not satisfied that the Tribunal's order suffers from any error such as fhis 
‘Court can set right in certwran 


The petition is dismissed but with no costs. 
VS. ————— Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. JUSTICE VEERASWAMI. 


S. Rajammal -.. Petitioner? 
U. 
Rangaswamı Reddiar .. Respondent. 


Madras Agriulturists’ Relwf Act (IV of 1938), section 13—Applicability. 


In cases governed by section 13 of the Madras Agriculturists Relief Act, 1938, as distinguished 
from cases governed by sections 8 and 9 of the Act, where amounts paid prior to the institution of a 
suit, has been appropriated towards interest according to the contract, such appropriation cannot 
be re-opened But where there is no such express appropriation, 1t 1s open to the agriculturist debtor 

-to plead that any excess payment made by him at any time over and above the interest due thereon 
-should go towards reduction of the principal Notwithstanding the difference in language between 
-sections 8 and 9 on the one hand and section 13 on the other, any excess payment over interest cal- 
-culated at the rate permitted by the statute, will be available to the agriculturist debtor for being 
applied in reduction of the principal The fact that an appropriation 1s made 1n the plaint cannot 
take away the rights of an agriculturist debtor 

Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of the Court of the Subordinate Judge (I Additional) of Cuddalore, dated 


‘6th April, 1960 and passed ın Small Cause Suit No. 15 of 1960. 
K. S Deskan and K. Raman, for Petitioner. 
F. Jayaraman (Amers Curiae). 
The Court dehvered the following 


Jupcment.—The suit promissory note was executed on 21st February, 1953, 
for a sum of Rs 1,000. There were two payments, one of Rs. 25 on 8th February, 
1956 and the other of Rs. 527 on 8th May, 1957 both expressed to be towards princi- 

paland interest. There was a demand notice dated 15th September, 1959 served 
“on the defendant and the surt was instituted on 7th January, 1960. It 1s common 
ground that the defendant 1s an agriculturist. It is also common ground that the 
payments were not appropriated before the date of the suit. In these circumstances 
the trial Court, applying section 13 of Madras Act IV of 1938, directed thay the 
-defendant would be entitled to “ re-appropriation ” of the amounts paid by him 
with interest calculated at the rate of 51 per cent per annum throughout. The 
suit was decreed on that basis for a sum of Rs. 779-28 nP. with subsequent interest 
on Rs 679-55 nP. at 5} per cent per annum from the date of the suit till payment. 
“This petition is to revise the order of the trial Judge. 


If payments had been appropriated earlier to the institution of a suit, in a 
‘case governed by section 13, towards interest, Chellammal v. Abdul Gafoor Sahib*, 


* CRP No 1345 of 1960 23rd November, 1962 
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has held that the appropriation cannot be re-opened. The Full Bench there was 
concerned with a certam sum paid towards interest and admittedly appropriated 
towards interest The learned Judges pointed out. 

* The logical result of the decision in S$ M Taraganar v Sankarapandia Mudaltar}, ıs that a debtor 
cannot demand re-opening of the transaction and re-calculation of the interest on the basis of the 
earlier bond It must necessarily follow that in cases where he has in fact paid the interest at the 
contract rate and discharged his obligations in respect of interest, he cannot have the transaction 
re-opened, and the amount paid as interest at the contract rate re-appropriated in a different manner 

Section 13 1s different ın scope from sections 8 and 9 The words “ interest due ” 
in the context must necessarily mean interest which 1s still payable, something to be paid in future, 
as distinguished from something which has happened in the past, something to be recovered by legal 
"process 33 
But, as I said, 1n this case the payments had not been appropriated and therefore the 
principle of the latter Full Bench will have no application. Sri K S Desikan for 
thé petitioner contends that under the general law of appropriation, as laid down in 
Manamatht Munisam. Mudali v Perumal Mudali?, Commissioner of Income-tax, Bihar and 
Orissa v Maharajadhiray of Dharbanga?, and Gajram Singh v Kalyan Malt, the plaintiff 
was entitled to appropriate the payment in the plaint towards interest But a 
precisely similar contention was raised before and rejected by Govindarajachari, J 
in Muthiah Thevar v Lakshmanan Pandihar? | Dealing with the question, the learned 
Judge observed — 

“The question however 1s whether the principle established by this and other cases, which 1s 

part of the general law of appropriation, has not been departed from im section 13 of Madras Act 
(IV of 1938) If Mr Raghunathan's argument ıs to be accepted the result would be 
that 1n a large number of cases where the debtor makes no appropriation at the time when he makes 
his payment and where he does not take the additional precaution of stating that his payment should 
be applied towards the interest due on the debt calculated at the rate specified in section 13 of the Act 
and not at the contract rate, he will be deprived of the benefit of the relief intended by section 13, 
and by a unilateral act the creditor can get round the provisions of section 13 While the departure 
from the law of the country is not to be easily inferred ıt ıs in my opinion, sufficiently clear from the 
wording as well as the object of section 13 that the Legislature clearly 1ntended to protect an agricul- 
turist notwithstanding his own contract, and that 1t could not have intended to make his right to the 
benefit contemplated by the Act lable either to be defeated or materially curtailed by an act of the 
€reditor to which the debtor 1s no consenting party ” 
With respect, I find myself ın entire agreement with these observations of the learned 
Judge If appropriations of open payments were allowed to be made 1n the plaint, 
1t 1s obvious that they could easily bypass and defeat the object of section 13, which 
was to bring home to the debtor, who 1s an agriculturist, the benefit of 54 per cent 
interest. This benefit could be denied under the section to the Agriculturist debtor 
‘only on the ground that the payments already made by him before the institution 
of the suit had been expressly or by necessary implication applied and appropriated 
by the creditor towards interest, for in that case the obligation towards interest, 
by such appropriation, would stand discharged. Even so, Sr1 K.S. Desikan relies on 
the concluding part of the judgment of Govindarayachar, J. in Muthiah Thevar 
v. Lakshmanan Pandithar®, where the learned Judge said : 

“ The result 1s that the decree of the lower Court, dismissing the suit will have to be set aside, 
and a decree passed in favour of the petitioner on the Imes, laid down in Thiruvengadatha v Sanappan? ” 
The contention ıs that, unlike cases to which sections 8 and 9 are applicable, ın 
section I9, as 1t 15 worded, what 1s to happen to the excess over the amount equal 
to 5$ per cent 1s not indicated, and the agriculturist debtor will not, therefore, be 
entitled to take credit for such excess amount But 1t seems to me that, if I accept 
this argument, ıt would practically amount to a denial to the agriculturist debtor 
the benefit of section 13. The benefit that ıs accorded by that section ıs that the 
debt, which has come into existence subsequent to the commencement of the Act, 
should be scaled down 1n such a fashion as to allow interest on the principal only 
at 51 per cent per annum If by reason of open payments, the interest that has 
accrued under the contract rate is liable to be scaled down to the level of the rate 
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specified by section 13, but nevertheless the excess over that amount cannot go to the 
credit of the agriculturist debtor, obviously the net result would be reducing section 
13 to nothing In my opinion therefore, notwithstanding the difference ın language 
between sections 8 and 9 on the one hand and section 13 on the other, the excess 
over interest calculated at the rate permitted by section 13 will be available to the 
agriculturist debtor for being applied in reducing ofthe principal I do not think that 
I hiruvengadatha v. Sanappan* said anything to the contrary. As I read the Judgment 
of Govindarajachar, J , in Muthiah Thevar v Lakshmanan Panduhar? all that the learned 
Judge meant by referring to that case was that the amount available on account 
of open payments should be first applied towards reduction of interest calculated 
under section 13. 


It follows that the decree granted by the trial Judge does not call for interference. 


The petition is dismissed. No costs. " 


R.M. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mm. JUSTICE VENKATADRI. 


K. M. Muhammed Sultan Rowther and another .. Appellants * 
v. 
K. S. M. Muhamed Nurdin .. Respondent. 


Limitation Act (IX of 1908), section. 19—Acknowledgment in writing—What amounts to—If could save 
Limitation for the entire debt claimed while acknowledgment 1s only 1n regard to part of debt 


Whether a particular acknowledgment amounts to an acknowledgment of liability ın law so as 
to save limitation within the meaning of section 19 of the Limitation Act 1s no doubt to be decided 
in each case by a proper inference from the facts and circumstances and the mtention of the debtor. 
But even ın cases of acknowledgments where a claim was for a particular amount but the debtor 
acknowledged his liability only for a smaller amount such acknowledgment cannot enable the creditor 
to claim the entire amount The acknowledgment Pcan be used to save limitation only with respect 
to the amount acknowledged. 

Appeal against the Decree of the District Court of East Thanjavur at Nagapatti- 
nam in Appeal Suit No. 58 of 1959 preferred against the decree of the Court of the 
District Munsif of Nagapattinam in Original Suit No. 40 of 1958. 


M. M Ismail, T. V. Balakrishnan and N Vanchinathan, for Appellant. 
R. Gopalaswam: Ayyangar, for Respondent. 
The Court dehvered the following 


Jupcment —The only point that arises for consideration in this Second Appeal 
1s whether a statement 1n the reply notice Exhibit A-3, dated roth February, 1955, 
sent by the defendants to the plaintiff will amount to an acknowledgment of liability 
under section 19 of the Limitation Act of the suit debt covered by a promissory note 
dated 25th January, 1951 executed by the defendants 1n favour of the father of the 
plaintiffin the suit The suit was filed by the plaintiff, that ıs, the son of the original 
promisee, as Receiver to recover the money due under the suit promissory note. 
Before the plaintiff took action on this promissory note as Receiver, on 20th January, 
1955 he called upon the defendants under Exhibit A-2 to pay the amount due and. 
payable under the promissory note, and the defendants replied on roth Fobrutiry, 
1955 by Exhibit A-3 stating that the amount due on the promussory note was dis- 
charged by executing a fresh promissory note on 20th January, 1954 1n favour of the. 
plaintiff, settling the amount payable under the promissory note at Rs 2,550 and 
that there was also an endorsement to that effect on the back of the original promis- 
sory note. It has as a matter of fact been found by both the Courts below that this 
endorsement is a false one Subsequently, due to dissensions in the family, there was 
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a partition suit, and the prescnt plaintiff was appointed Receiver in respect of the 
‘estate of his late father, the original promisee under the promissory note, to collect 
all the outstandings due to the estate It 1s in these circumstances the present suit 
was filed by the plaintiff as Receiver 


The defendants (appellants herem) pleaded that the suit was barred by limita- 
tion, that the amount due and payable on the suit promissory note was discharged 
by executing another fresh promissory note, that the plaintiff could not rely on the 
acknowledgment in the reply notice Exhibit A-3 as that would not amount to an 
acknowledgment within the meaning of section 19 of the Limitation Act, and that, 
in any event, the suit was not maintainable without the production of a Succession 
Certificate 


The trial Court decreed the suit and on appeal the learned District Judge con- 
firmed the decree of the trial Court Hence this Second Appeal by the defendants 


As already stated, the only point that I have to consider 1s whether the statement 
contamed in the reply notice Exhibit A-3, dated roth February, 1955, v7z., 
“The actual amount of the original promissory note 1s only Rs 2,550 on 2nd January, 1954, 


and that amount you are not solely entitled as there are other sharers and that without a Succession 
Certificate duly obtained from Court," 


has the effect of preventing the bar of limitation, or in the alternative, whether there 
is such an acknowledgment of lability as 1s sufficient for that purpose Mr. Ismail, 
the learned advocate for the appellants, argued that the statement in the reply notice 
would never amount to an acknowlcdgment ın law It was contended by him that 
1t was merely a narration of the origm of the debt and that that would not amount to 
an acknowledgment of the liabihty of the debt due and payable on the existing pro- 
mussory note. He cited the decision in Appasamı v. Morangam! in support of his 
contention, where it was held that if there 1s a bare recital of a past debt, 1t cannot be 
construed as an admission of a subsisting hability. But Venkatasubba Rao, J , him- 
self has observed ın that decision that 


“The question m each case ss, 1s 1t a proper inference to draw from the facts and circumstances 
that the debtor intended to make an admission on the date ıt was made that the debt was existing ?^ 


There is also another decision of Anantakrishna Iyer, J., in Marappa v. Palaniappa? 
where it was observed that 


“m considering whether a particular document amounts to a proper acknowledgment within 
section 19 of the Limitation Act, all that one has to see 1s whether the document contains an acknowledg- 
ment of liability ın respect of the debt now sued upon ” 


In the hght of these observations I have to examine the facts and circumstances that 
arise 1n this suit to find out whether the statement in Exhibit A-3 extracted above 
would amount to an acknowledgment of liability. 


I have examined the recitals in Exhibit A-3 and ıt seems to me that the statement 
contained in the last paragraph ın ıt would certainly amount to an acknowledgment 
of liability, because the defendants mention that the amount due and payable for 
the original debt was Rs 2,550 This will certainly mean that on the date of writing 
that letter the defendants admitted that according to them that amount was due and 
payable on the suit promissory note There ıs also the finding by both the Courts 
beloy that the defendants had not executed any fresh promissory note, as pleaded 
by them, and in the absence of any such fresh promissory note, the original debt would 
be the amount due and payable on the promissory note. 


In any event, the learned advocate for the appellants contends, the plaintff- 
respondent would not be entitled to claim more than the amount mentioned in the 
reply notice, viz , Rs. 2,550, and 1n support of his contention, he cited Bans Gopal v. 
Mewa Ram? where it was held that where a definite sum has been acknowledged, the 
acknowledgment can be used to save limitation only with respect to the sum acknow- 
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ledged. Iagree. The result would be that the plaintiff would be entitled to a decree 
for the sum mentioned in the reply notice, Exhibit A-3, viz., Rs 2,550 with interest: 
as decreed by the Courts below from and January, 1954. 


In the result, the decree of the lower Courts 1s modified as above. No costs. 
No leave. 


R.M. Decree modified... 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 





PRESENT *—MR. JUSTICE VEERASWAMI. 


M. Andiappan .. Petihoner * 
v. e 
Chockalingam Chettiar and others .. Respondents. 


Madras Estates Land (Reduction of Rent) Act (XXX of 1947), as amended by Act (XXIX of 1956) 
section 3-A (2) (a)—Whether the Collector had power to restore applications dismissed for default 


Having regard to the object of the Madras Estates Land (Reduction of Rent) Amendment Act 
(XXIX of 1956) which ss to apply the Rent Reduction Notification to particular holdings, the power 
incorporated in the form of notice prescribed under sub-clause (5) of rule 6 framed under Madras 
Estates Land (Reduction of Rent) Act (XXX of 1947) to dismiss an application for default carries 
with ıt also a power to restore the application 1f proper cause therefor 1s shown ‘This view 1s ın 
keeping with the object of the mam as well as the Amending Acts The form of notice when it provided 
a power to dismiss an application for default of appearance implied in that power the competence to 
restore the application for proper cause This 1s the object of the provisions of the Madras Act (XXX 
of 1947) and Madras Act (XXIX of 1956) 


Even assuming that an appeal lay, sub-section (4) of section 3-A of the Madras Act (XXIX of 
1956) prescribed a period of limitation for filing an appeal and since appeal time has long since expired 
the point loses force that the landholder could prefer an appeal : 


Petitions under Article 226 of the Constitution of India praying that in the 
circumstances stated therein and 1n the affidavits filed therewith, the High Court 
will be pleased to issue a writ of certiorari calling for the records relating to the order 
of the Special Deputy Collector, Sivaganga, dated 26th August, 1959 in R.R A. No. 
1569/DVK/1958, etc., and quash the order, dated 26th August, 1959 and made there- 


1n. X 
A. Sundaram Iyer and S. V. Jayaraman, for Petitioner. 


S. Mohan for the Additional Government Pleader, M. Natesan and P. Bala. 
subramamam, for Respondents. 


The Court made the following 


OnpER.—Ihe landholder of Sannalagud: village in Ramanathapuram District 
filed certain applications, out of which these petitions are concerned with only nine, 
under section 3-À (2) (a) of the Madras Estates Land (Reduction of Rent) Amend- 
ment Act, 1956 (Madras Act XXIX of 1956), before the second respondent for a 
decision on the question whether the relative lands were ryoti in character. It may 
be remembered that originally under the Madras Estates Land (Reduction of Rent) 
Act, 1947 (Act XXX of 1947), there was no provision for a forum or power to deter- 
mine that question. In order to cover this lacuna, Madras Act XXIX of 3956 was 
enacted providing for a forum and the procedure for determining the nature of the 
land in an estate within the meaning of Madras Act XXX of 1947 for purposes of 
determination of the reduced rent applicable to particular holdings. When these 
applications were taken up on 16th February, 1959, on the ground of default of 
appearance of the petitioner, they were dismissed On 13th March, 1959, applica- 
tions were filed for restoration. These applications were allowed on 26th August, 
1959 and the original applications under section 3-A were restored to file. These 
petitions are directed against the restoration order. 





LM Cete 


* W.P. Nos. 685 to 691, 969 and 970 of 1960. 18th September, 1962.“ 
(27th Bhadra, 1884, Saka). 





I] ANDIAPPAN V CHOCKALINGAM CHETTIAR (Veeraswami F ) 303, 


The petitioners, in this Court, who claim to be tenants contend that the Collector 
had no power to restore the application once dismissed for default, and ıt ıs this 
question which falls to be determined in these petitions. Madras Act XXIX of 1956 
came into operation in December, 1956 By sub-section (1) of section 3-A, 1t 1s. 
provided that notwithstanding anything contained in the Madras Estates Land Act, 
1908, or any other law for the time being 1n force, the question whether any land in a 
village 1s or 1s not ryoti land shall be determined by the Collector Sub-section (2) 
(a)of this section further provides that any person dunying the character of anyland 
in a village to be ryoti should file an application before the Collector for determination. 
of that question, and clause (b) of sub-section (2) provides for limitation for filing such. 
an application, with a proviso giving power to the Collector to extend the time within. 
specified lmuts Sub-section (3) of section 3-A lays down the procedure for the 
Collector in disposing of an application under sub-section (2). ‘This sub-section enjoins. 
that after giving notice in the prescribed manner to the applicant and the respondent 
and to the person 1n occupation of the land, and after publishing the notice in the 
prescribed manner in the village and after giving the parties, who appear before 
him, an opportunity to be heard and to adduce their evidence, the officer shall give 
his decision on the application. Sub-section (4) provides for appeal to a Tribunal 
set up under the Act for the purpose against the orders of the Collector. The rest of 
the sections 1n Madras Act XXIX of 1956 relate to the constitution of Tribunals, 
disposing of pending applications, and modifications of orders rade under section 
3 (2), and certain other matters. Madras Act X XIX of 1956 itself contains no rule- 
making power But the purpose of this Act was to amend the Madras Act XXX of 
1947 and incorporate or insert therein section 3-A and the following sections. Under 
the Amending Act, the rule-making power contained in section 7 of Madras Act XXX 
of 1947 should be taken to be available for purpose of carrying out the provisions of 
Madras Act XXIX of 1956 as well Section 7 of Madras Act XXX of 1947 provides 
that the State Government may make Rules to carry out the purposes of that Act. In 
exercise of this power, the State Government framed Rules relating to applications 
under section 3-A and the disposal thereof, and these Rules appear to have come into: 
force sometime in July, 1957 ‘The first four rules devote themselves to the form of 
the applications to be made under section 3-A (2) (2), and the particulars they should 
contain, and the manner ın which they should be given Rule 51s to the effect that 
such applications should be filed before the Revenue Divisional Officer within whose 
jurisdiction the lands 1n question are situate. Under the same rule, this officer is to 
have all powers of a Collector under Madras Act X XX of 1947. Rule 6 relates to the 
notice contemplated by section 3-A (3) and among other things, by sub-clause (5) of 
this rule, the form of notice 1s prescribed. This form requires the hearing date to be 
specified and announces that all persons interested are called upon to file before the 
officer concerned statements bearing on the question, adduce oral or documentary 
evidence as 1s necessary and be present atthe hearing. If the appellant does not 
appear, the application will be dismissed. If any person interested, other than the 
applicant, does not avail himself of the opportunity given to him, by the officer, 
it would be open to him to dispose of the application on the merits, and the person. 
in default will have no further opportunity. But this apples only to a person other 
than the applicant. 


* The question 1s whether 1n the light of these provisions, ıt can be said that the 
Revenue Divisional Officer had the power to restore the applications dismissed by 
him for default of appearance of the applicant. What section 3-A (3) contemplates 
is a decision on the merits after giving an opportunity to the applicant and the other 
parties and the interested persons to be heard and to adduce their evidence. But 
whether an application can be dismissed for default seems to be, therefore, doubtful. 
The power to make Rules 1s only to carry out the purpose of the Act. The purpose of 
Madras Act XXX of 1947 is obviously to apply the Rent Reduction Notification to 
particular holdings, and ın connection with that, 1t has necessarily to decide whether 
the particular land covered by a given holding 1s or is not ryoti. Without settling 

* that question, it will not be proper to apply the Rent Reduction Notification. It 
appears to me, therefore, that will not be carrying out the objects of tlie Act to make 
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a provision that the application may be dismissed for default of appearance of the 
petitioner, once an application has been made under section 3-A (2) (a) 


In any case, I am inclined to think that having regard to the object of the Act, 
which 1s to apply the Rent Reduction Notification to particular holdings, the power 
incorporated in the form of the notice prescribed under the Rules to dismiss an 
application for default carries with it also a power to restore the application if 
proper cause therefor is shown. ‘This interpretation of the power contained in the 
form of notice, as I think, will also be ın keeping with the object of the main as well 
as the Amending Acts. 


No doubt, as a general proposition where under special enactments, special 
forums are erected with enumerated powers with reference to stated subjects, such 
a forum 1s controlled by and should act within the four corners of the powers granted 
to them. It 1s in the light of such a rule that questions have arisen ın this Court, 
whether a Tribunal or Officer clothed with quasi-judicial power, when it passes an 
ex parte order, 1s competent to set ıt aside when cause 1s shown for the purpose One 
such case 1s Abdul Khadr Radpar v. A K Murti? which related to the Madras Buildings 
(Lease and Rent Control) Act But whether there 1s power to set aside an ex parte 
order or make an order of restoration of an application dismissed for default will 
«depend upon particular terms of the Statute or the Rules framed thereunder What 
apples to a given Statute or Rules need not necessarily apply to situations arising 
under different enactments. My conclusion, that the form of notice when 1t provided 
a power to dismiss an application for default of appearance implied ın that power the 
competence to restore the application for proper cause 1s not merely grounded on the 
language of the prescribed notice, but it 1s also the object of the provisions of Madras 
Act XXX of 1947, as well as Madras Act XXIX of 1956. 


Sri A. Sundaram Azyar urged that inasmuch as sub-section (4) of section 3-A 
provides for appeal from the order of the Collector, this Court should not interfere 
under Article 226 of the Constitution with the restoration orders. ‘The answer 1s 
two-fold. As I said, ıt is doubtful whether sub-section (3) of section 3-A enables the 
Collector to dismiss an application for default of appearance of the applicant Also 
it rather appears, having regard to the particular language used by sub-section (3) 
that the object of the original and the Amending Act 1s that the decision contemp- 
lated by the sub-section should be one on the merits But, 1t 1s not necessary to rest 
my decision on this point. Even assuming that an appeal lay, sub-section (4) 
prescribed a period of limitation fox filing an appeal, and since appeal time has long 
since expired, the pomt loses force that the landholder could prefer an appeal 
When the applications were restored, 1t was the alleged tenants who were aggrieved, 
and there was no reason why the landholder was called upon to file appeals. 


The petitions fail and are dismissed, but in the circumstances, with no order as 
to costs 


K.L.B. ———— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—Mn JUSTICE VEERASWAMI. 


Paragon Talkies, owned by Presidency Talkies (Private), Ltd , "e 
represented by its Managing Director .. Petitioner * 

U. 
R. Manıckam and another .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 33-C—Scope of 


The jurisdiction of a Labour Court under sectron 33-C of the Industrial Disputes Act 1s in a 
sense not original but ıs executory in nature That is, the Court is not adjudicating on any liability 
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but 1s only computing a lability that has been mcurred under an award or agreement or otherwise 
Hence even a person who has since resigned and may nolonger be a workman, can apply under 
the section to work out his rights accrued to him at a time when he was a workman. 

Petition under Article 226 of the Constitution of India, praying that in the 
<ircumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the Order in 
C.P. No 109 of 1961, dated 5th May, 1961 on the file of the Presiding Officer, Labour 
Court, Madras, and quash the said order and made therein. 


Vital V. Soult, for Petitioner, 
B. Kalyanasundaram, for Respondent. 
S. Mohan for Additional Government Pleader on behalf of the State. 


The Court made the following 


e ORDER —On an application by the 1st respondent, who resigned from service 
with effect from 5th January, 1961, the Labour Court, Madras, computed the gratuity 
due to him under an earlier settlement The Labour Court ordered a sum of 
Rs. 2,534-52 nP , under section 33-C (2) of the Industrial Disputes Act, to be paid to 
hım on account of gratuity Thus petition 1s to quash that order. 


The first of the contentions urged for the petitioner 15 that gratuity being an 
item included ın the Third Schedule to the Act, it ıs the Industrial Tribunal who will 
have jurisdiction and not the Labour Court But this argument overlooks the fact 
that what 1s done by the Labour Court 1s not an adjudication upon the lability for 
gratuity, but only computation of the gratuity which the rst respondent was entitled 
to under an anterior settlement The jurisdiction under section 33-C is 1n a sense 
not original but is exeeutory in nature, giving effect to settlements and awards by 
computation of the benefits flowing thereunder or determining the quantum of the 
benefits accruing under Chapter V-A of the Act. There 1s, therefore, no substance 
in this point. 

It ıs next contended that since on the date of the application under section 33-C 
the rst respondent was no longer a workman and since also he had resigned from 
service, he would not be a workman within the meaning of the term under the Indus- 
trial Disputes Act, and that therefore the application under section 33-C was not 
maintainable It 1s true that a person who has resigned from service 1s not one of the 
categories of persons within the ambit of the inclusive part of the definition of a 
“workman’ But it 1s a well-known principle that the statuts of the party for pur- 
poses of relief on the exeeution side should be determined as on the date when the 
right accrued and not on the date on which the right 1s said tobe enforced When 
that settlement was entered into which was the source of hability for gratuity in favour 
of the 1st respondent, he was undoubtedly a workman within the meaning of the 
Act That being the case, he was competent to file the application under section 
33-C. 

The petition 1s dismissed but with no costs 


R.M. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Mr Justice G. R Jacapisan AND Mr Justice K. SRINIVASAN. 
The Commissioner of Income-tax Madras .. Applicant* 


° 68 y. 
K Srinivasan (Dead) and Others .. Respondents. 
Income-tax Act (XI of 1922), section 2(6- A) (e) —Duwidend — Company — Public not substantially 1nterested — 


Current accounts maintained with. company by share-holders—Drawings for personal income-tax, lıfe insurance and 
other disbursements of share-holders—Debit balances ın current accounts at year-end, whether taxable dividends— 


Gompany's general reserves, whether accumulated profits 
Words and Phrases—'* Advance "—'* Loan —' Payment on behalf, or for the benefit, of a share-holder" — 
** Accumulated profits ” 
The assessees, five in number, were directors and share-holders of a private limited company, and 
employed therem in various capacities on payment of salaries and allowances Everyone of them 
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had a “ current account ” with the company, ın which amounts of money were put 1n from time to 
time and drawn out from time to time to meet the share-holders’ personal 1ncome-taxes, life insurance 
premua and other personal disbursements The balancesin the current accounts were fluctuating 

On the facts, the Income-tax Officer assessed the debit balances 1n the share-holders’ current accounts 
at the end of a year as dividend taxable by virtue of section 2 (6-A) (e) of the Indian Income-tax Act, 
1922 The assesses contended that the drawmgs from the current accounts were made by them not 
in their character as share-holders but in ther character as “‘ special customers "', that the company’s 
general reserves should not be regarded as accumulated profits, and that, with the reserves excluded 
from the reckoning, there were not enough accumulated profits to justify the assessment of the current 
accounts debit balances as ** deemed ? dividends The contentions were repelled by the Income-tax 
Officer, and ın appeal, by the Appellate Assistant Commissioner ‘The Tribunal, on further appeal 
while observing that the company's reserves represented accumulated profits available for distribution 
upheld the other contentions On a case stated by the Tribunal at the instance of the Commussioner 
of Income-tax— 

Held, that the payments by the company to the assessees in the present case come within the mis- 
chief of section 2 (6-A) (e) of the Indian Income-tax Act, 1922. The debits against the assessee must be 
regarded as payments of deemed dividends within the meaning of the provision. 5 

The company's accounts do not show or describe that the amounts were paid as advances against 
salary, allowances or dividends But the expressions, ** [oan " and “‘ advance " m the section have not 
been used as terms of art, but are only mtended to cover cases where the company's funds are utilized 
on behalf of or for the benefit of the share-holders with the right 1n the company to be rermbursed such 
amounts 

The expression ** payment on behalf, or for the benefit, of the share-holder" does not 1nvolve any 1dea that 
the payment was to he gratuitous In so far as the company purported to discharge the commitments 
of the assessees, the payment was undoubtedly made on behalf of the share-holders 


The expression ** accumulated profits” has not been defined anywhere in the Act But, unless the 
profit 1s capitalised m some form or other, the transfer of profits to any reserve account will not take 
away from the profits the character of accumulated profits It will be open to the company to utilise the 
reserve account fur any purpose, mcluding the payment of dividends 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench * A? under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 


1922) in RA. Nos. 929 to 933 of 1955-59. 
S. Ranganathan, Special Counsel for Income-tax on behalf of the Apphcant. 


S. Padmanabhan, for Respondents. 

The Judgment of the Court was delivered by 
Srinivasan, J-—This 1s a consolidated reference and a common Statement of 
the Case has been submitted by the Tribunal under section 66 (1) of the Act. The 
five assessees whose cases have given mse to the question are directors and share- 
holders in Kasturi and Sons Private Limited. During the account year ended on 
31st of March, 1956, relevant to the assessment year 1956-57, the assessees were 
employed in various capacities 1n the company for which they were paid salaries and 
allowances. ‘These assessees had each what is called a current account 1n the books 
ofthe company Itis common ground that they used to draw from the funds of the 
company various amounts for ther private purposes and also pay into this current 
account amounts by way of cash. During the year, the balance was fluctuating either 
in favour or against the assessees. The company 1s not one in which the public 1s 
substantially anterested within the meaning of section 23-A. In the orders of assess- 
ment, the Income-tax Officer proceeded to assess the assessees on the amounts debited 
against the assessees as at the end of the year, purporting to do so by reason of the 
definition of “ dividend” as 1t occurs 1n section 2 (6-A) (e). This was objected to 
by the assessees on the ground that that provision did not apply, that the gmounts 
to the debit of the assessees ın the books of the company did not constitute éither 
loans or advances, that the assessees’ dealings with the company were not in their 
capacity of share-holders but as * special customers " and that m any event there 
were no accumulated profits of sufficient volume to justify the inclusion of the 
whole of these debits as dividends within the meaning of section 2 (6-A) (e) These 
contentions were overruled and assessments were made treating the net over- 
drawings on the current account as payments made by the company which would be 
dividend within the meaning of the section Appeals to the Appellate Assistant 
Commissioner failed. In the further appeals to the Tribunal, while the Tribunal 
accepted the view that the expression ‘accumulated profits ’ would include the generak 
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reserves and that the mere creation of a general reserve, to which the major part of 
the profits stood transferred, would not affect the character of the sum as accumu- 
lated profits, it nevertheless held that the payments could not be regarded either as 
loans or advances , and taking the picture as a whole, so the Tribunal said, the 
payments could not be treated as deemed “ dividend"" within the meaning of the 
section. Accordingly, the assessments were set aside. 


The Department moved for a reference under section 66 (1) of the Act and the 
question 1t sought to be referred to this Court: 
* Whether the net overdrawings of the assessees during the previous year — ended 


31st March, 1956 for the assessment year amount to dividends within the meantng of section 2 
(6A) (e) of the Act ?” 


was referred by the Tribunal. At the same time, the assessees made a request to 
the Tribunal to refer a further question 

* « Whether accumulated profits for the purpose of applying section 2 (6-A) (e) would mclude 
general reserves ?" 
The reference of this question was objected to by the Department as the assessees 
did not file any separate application m that regard. But the Tribunal held that it 
was a question of law arising from out of the Tribunal’s order and referred that 
question as well. 


We shall deal with the question of accumulated profits m the first instance It 
is common ground that the major portion of the profits of the concern has been trans- 
ferred to the general reserve year after year. What is clammed on behalf ofthe 
assessees is that where a reserve has been created, it can no longer be regarded as 
representing accumulated profits. The expression “ accumulated profits" has not 
been defined anywhete. The Tribunal took the view that adopting the natural 
meaning of that expression, the mere transfer of the profit from the profit account 
to the reserve account does not alter the character of the amount as a profit It 1s 
open to the company to uülise the amount 1n the reserve account for any purposes, 
including the payment of dividend It 1s open to the general body of share-holders 
to withdraw any sum from any reserve to the profit account and enable the distn- 
bution of dividend. It would accordingly follow, so held the Tribunal, that the sum 
transferred to the reserve account did not cease to possess the character of accumu- 
Jated profit 


We are satisfied that this view 1s correct. In a case decided by us, T.C. No. 88 
of 1959, the converse question arose. It was whether a credit balance on the profit 
and loss account of the company would represent a reserve within the meanmg of 
section 23-A of the Income-tax Act. That was a case where the First Proviso to 
section 23-A, as 1t stood before the amendment?, came to be considered. That 
Proviso read thus : 

“ Provided that when the reserves representing accumulations of past profits, which have not 
been subject to an order under this sub-section, exceed the paid-up capital of the company ^ 
this section shall apply as if instead of the words ‘sixty per cent’ the words * hundred per cent’ were 
substituted ” 

Section 23-A, 1t is well known, was intended to deal with cases of evasion of tax. 
by the device of non-distribution of a reasonable portion of the profits of the com- 
pany and accumulating such profits in the shape of reserves While the main part 
of the section laid down that where less than 60 per cent of the assessable income 
of tig company, as reduced in the manner specified, has been distributed as dividends, 
it was open to the Income-tax Officer to make an order of deemed distribution of a 
further amount by way of dividend and to bring to tax such deemed distribution in 
the hands of the share-holder The Proviso enhanced the limit of this deemed dis- 
tribution in a case where the company had reserves representing accumulations of 
past profits which exceeded the paid-up capital together with any loan capital The 
question that arose in TC No. 88 of 1959 was whether when no reserve had been 
created but the amounts were merely accumulated 1n the profit and Joss account, the 
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1. Before the amendment of the section (Central Act XV of 1955), 
by section 15 of the Finance Act, 1955 
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Proviso would apply. It was held, following the decision of the Supreme Court in 
Commissioner of Income-tax v Century Spinning and Manufacturing Company Limited! 
that a mass of undistributed profits which was available for distribution and not 
earmarked as reserve did not amount to reserve within the meaning of Schedule II 
Rule 2 (1) of the Business Profits Rules, 1947. 


In the case before the Supreme Court, the question that arose was, what was the 
capital of the company on the relevant date and according to the mode of computa- 
tion of capital set out 1n the rules in the Schedule to the Business Profits Tax Act, 
1947. The rule relevant to the computation specified that the capita] shall be the 
sum of the amounts of the paid-up share capital and its reserves Their Lordships 
held that where the profits of the company remained unappropriated under any 
head of reserve, general or specific, the mass of such unappropriated profits 
could not be reserves within the meaning of the Schedule It seems to us that this 
decision cannot help the determination of the question, which 15, whether where fhe 
profits are placed under the head of ‘General Reserves’, they cease 
to be accumulated profits. The view taken by the Tribunal 1n this regard that a sum 
transferred to the credit of general reserve 1s no less available to the company for 
distribution of dividend as a sum kept under the head ‘ profits’ seems to us to be 
supported by general principles of Company Law. The only limitation placed upon 
the company, which 1s a cardinal punciple of Company Law, 1s that dividends can 
only be paid out of profits 1n the legal sense Palmer in his ‘Company Law’, 
at page 635, quotes a classic passage from In re Spanish Prospecting Company? 


* Profits implies a comparison between the state of business at two specific dates usually 
separated by an interval of an year. The fundamental meaning ıs the amount of gain made by 
the busmess during the year This can only be ascertained by a comparison of the assets 
of the two dates If the total assets of the business at the two dates be compared, the increase 
which they show at the later date as compared with the earlier date (due allowance of course 
being made for any capital introduced into or taken out of the business ın the meantime) 
represents ın strictness the profits of the business during the the period 1n question ” 

The author also defines ‘ profits available for dividend ’ as meaning profits which 
the directors consider should be distributed after making provision for past losses, 
for reserves or for other purposes It would be noticed that this definition of * pro- 
fits available for dividend’ ıs ın sharp contrast with the expression ‘ accumulated 
profits assessed by the company ' There 1s nothing ın the Company Law which 
prevents the re-transfer of any amount placed to the head of any reserve, general or 
special, to the head of profits and the distribution of dividend from out of such 
amounts The only restriction upon the company ıs that it should not be dividend 
paid out of its capital, and there is no proposition of law that solely for the reason 
that the profits have been transferred to the head of a reserve, they cease to be ac- 
cumulated profits. The principle that the company might pay the dividend out of 
divisible profits has been understood to mean that they may not be profits 1n the 
Qusiness sense. At page 637, ıt ıs noticed 


“The connotation of divisible profits or profits 1n the legal sense is much wider than that 
of profits 1n the business sense The former term includes, for example, reserves accumulated 
from past profits, from realised capital profits " 


though these items may not be regarded by the businessman or accountant as trading 

rofits The only restriction on the large power of the company would be that 
before ascertaining the divisible profits, loss or depreciation of circulating capital 
has to be deducted — It 1s possible, therefore, to say that any special reserves created 
for the purpose of meeting this charge may be regarded as profits taken out of the 
category of divisible profits or accumulated profits 


The result of this discussion seems to us to be that unless the profit 1s capitalised 
in some form or other, the mere transfer of the profits to any reserve account will 
not take away from the profits the character of accumulated profits. It follows that 
Question 1 has to be answered in the affirmative 


3 
1, (1954)S.C R 203: 19535 CJ. 651. 2 LR (1911) 1 Ch. D. 92, 
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The more important question is Question 2. The Tnbunal reached the con- 
clusion that the debit against the share-holder-director did not amount to either a 
loan or advance and for that reason, 1t took the view that section 2 (6-A) (e) did not 
apply The Tribunal, however, did not consider the other aspects of the definition 
of * dividend’ occurring ın that provision This provision states 

“Dividend includes — (e) any payment by a company, not being a company in which 
the public are substantially interested within the meaning of section 23-A, of any sum, whether as. 
representing a part of the assets of the company or otherwise, by way of advance or loan, to a 
share-holder, or any payment by any such company on behalf or for the individual benefit of a 
share-holder to the extent to which the company 1n either case possesses accumulated profits ” 

Payments of the following classes are accordingly contemplated (1) an advance; 
(2) a loan , (3) any payment on behalf o? a shaie-holder, and (4) any payment for 
the individual benefit of a share-holder Examining one of the current accounts 
which the assessee had 1n the books of the company, it 1s found that the assessee drew 
moneys for his personal expenses and drawings, that 1ncome-tax demands of the 
assessee were met, life insurance premia payable by the assessee were paid and cer- 
tain other payments which the assessee had to make to other persons were also paid 
by the company and debited to the assessee's account Ii 1s true that the assessee 
paid in amounts by way of cash The prima facie view of a transaction of this kind 
cannot but be that the company made these payments on behalf of the share-holder, 
certainly not without an understanding that the moneys were to be paid or adjusted. 
Though factually it was not done, the company could well have adjusted its debits 
against amounts due to the assessee by way of salary and allowances It is not 
denied that at the end of the year, the assessee was debited with the interest payable 
by him on the amounts standing to hus debit Undoubtedly, the payments were 
made by the company on behalf of the share-holder in so far as income-tax demands 
upon the assessee or the life insurance premia payable by him are concerned To a 
certain extent, at any rate, that part of the definition appears to be attracted. Even 
otherwise, taking note of the umplied understanding between the parties, that the 
share-holder had to pay interest upon the amounts and that he was bound to 
refund the drawals 1n some manner or other, one can very well say that these 
amounts were given to the share-holder by way of loans or advances The two 
expressions have not been used, as far as we can see, as any terms of art and are 
intended only to cover cases where the company's funds are utilised on behalf of 
or for the benefit of the shareholder with the right ın the company to be reimbursed 
such amounts It seems to us therefore that these payments may be regarded as 
coming under one or other of the heads referred to in the provision 


On behalf of the assessee, his learned Counsel, Mr Padmanabhan, contends. 
that the payments cannot be regarded as loans, as the company was not acting as 
a banker as popularly understood Nor, according to him can they be regarded 
as advances, for that very expression must mean something which 1s due to the assessee 
but which 1s paid to him ahead of the time when it 1s due to be pard It 1s true that. 
in so far as the expression ‘advance’ 1s concerned, ıt does have such a meaning: 
The accounts do not show that these amounts were paid by the company as advances 
against the salary, allowances or dividends which the shareholder might be entitled 
to At any rate, the accounts do not so describe them. But there can be no 
doubt that in so far as the company purported to discharge any commitments of 
the*assessees, the payment was undoubtedly made on behalf of the share-holder. 
That expression as ıt finds place in the provision does not involve any idea that 
the payment was to be gratuitous On the meaning of the expression ‘loan’, 
the learned Counsel rehes upon Pott’s Executors v Commissioner: of Inland Revenue?, 
a decision of the House of Lords That was a case where the interpretation of 
section 40 of the Finance Act, 1938, had to be considered That section purported 
to bring to tax any capital sum paid directly or 1ndirectly by the trustees of a settle- 
ment to which that section applied, to the settlor The expression ‘ capital sum’ 
was defined to mean any sum paid by way of loan or repayment of loan. The ques- 
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tion therefore arose whether an operation upon a current account with a company 
by Potts, resulting in debits against him at the end of the year, represented a loan 
which brought ıt within the expression ‘ capital sum ’ as defined and thereby assessable 
under section 40 It 1s worthy of note that there were divergent views upon this 
question. While in the King’s Bench Division, Singleton, J , took the view that the 
payments were not loans 1n the ordinary meaning of the word, the Court of Appeal 
unanimously held that the amount was taxable The House of Lords, however, 
reversed this decision by a majority Even assuming that this decision can be taken 
to apply to the expression ‘loan’ as 1t occurs 1n section 2 (6-A) (e), that does not 
really dispose of the question, for there are undoubtedly other categories of payments 
referred to 1n that provision within the meaning of one or the other of which the 
payments in the present case undoubtedly fall 


We are accordingly of the view that the payments 1n the present case come witlfin 
the mischief of section 2 (6-A) (e) of the Act since there were accumulated 
profits adequate to cover these payments. The debits against the assessees 
must be regarded as payments of deemed dividends within the meaning of the provi- 
sion. The second question 1s answered in favour of the Department, which will 
be entitled to its costs — Counsel's fee Rs. 250. 


P R.N. Reference answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE G. R. JAGADISAN AND Mr JUSTICE K SRINIVASAN. 


The Commissioner of Income-tax, Coimbatore Applicant* 
y. 


Estate of the late Sri N. Veeraswamy Chettiar, Agraharam 
Street, Mettupalayam by Legal heir V. Veeraraghavan, 
Mettupalayam . Respondent. 


Income-ta Act, (XI of 1922), section 23-A (before 1ts amendment by section 15 of the Finance Act, 1955) , 
section 31 (3)—Section 34. (3)—Second Proviso to section 34 (3)— Time mit for assessments—Re-assessment 
pursuant to appellate order—What direction or finding of appellate authority saves bar of lymtation—Diwidend — 
Deemed to be distributed by ** distribution order ? on company —Incluswn in share-holders total ncome—Limitation— 
Starting point 

The assessee 1s a shareholder of a company 1n which the public 1s not substantially interested Yn 
respect of the Company's undistributed profits for the assessment year 1949-50, the Income-tax Office! 
made a ‘Distribution Order’ on the company on 25th June, 1956 under section 23-A of the Indian 
Income-tax Act, 1922 (before 1ts amendment by section 15 of the Finance Act, 1955) Following the 
said order on 25th July,1956, the Income-tax Officerlreopened the share-holders’ assessment for 1950-51 
under section 34 (1) of the Act and included the deemed dividend ın his total income On appeal, the 
Appellate Assistant Commissioner set aside the assessment on. the ground that there was no proper 
notice under section 34 But he ordered a fresh assessment of the deemed dividend for the same year 
observing that there was still time for making the assessment, calculating the time limit of four years 
provided under section 34 (3) of the Act, not from the end of the year 1950-51, which was the relevant 
assessment year, but from the end of the year 1956-57 which was the yearin which the distribution 
order under section 23-A was passed on the company In pursuance of the Appellate Assistant Commis- 
sioners direction to re-assess and finding as to limitation, the Income-tax Officer, this time after proper 
notice, made a fresh assessment on 11th February 1957 brmging to tax the deemed dividend The 

share-holder appealed and the Tribunal set aside the assessment as barred by limitation On a case 
stated by the Tribunal at the instance of the Commissioner of Income-tax 


Held, that the period of limitation for re-assessment under section 34 (1) of the Indian Incomestax 
Act, 1922 upon a share-holder on the basis of an order under section 23-A 1n respect of the undestri- 
buted profits of the company 1s to be computed only with reference to the assessment year of the share- 
holder. The date on which the order under section 23-A 1s passed against the company 1s not relevant 
in computing the period of limitation either for the assessment or for the re-assessment of the share-holder. 


The direction of the appellate authority for a re-assessment to be made 1s based on a wholly erro- 
neous conception of the law of limitation of assessments A direction of this kind cannot be construed 
as a valid direction under section 31 of the Act It would, in effect, defeat the very cause of action of 
the appeal before the appellate authority. 


In a proceeding under section 34, the Income-tax Officer acquires Jurisdiction in a particular 
manner, and it 1s not open to the authority in the exercise of powers under section 31 to make a direc- 
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tion which has the effect of conferrmg jurisdiction 1n a case where jurisdiction hasInot been properly 
acquired by the Income-tax Officer 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922) in RA. Nos. 734 
and 735 of 1958-59 on its file. f 


S. Ranganathan, Special Counsel for Income-tax, for Applicant. 
K. Srimvasan, D. S. Meenakshisundaram and A. Devanathan, for Respondent. 


The Judgment of the Court was delivered by 


Srimvasan, J.—The validity of a re-assessment upon a share-holder following 
an assessment upon the company under section 23-A of the Act 1s raised 1n the ques- 
tion referred to us under section 66 (1) of the Act The facts relevant are these. 


* The assessee was a share-holder 1n the Gobald Motor Service, Limited. The 
Income-tax Officer applied the provisions of section 23-A of the Act to the company 
in respect of the assessment years 1947-48 and 1949-50 Undoubtedly, the share- 
holders became assessable on the basis of the deemed distribution of dividend in 
respect of their assessment years 1948-49 and 1950-51. The orders under section 
23-A 1n respect of the assessment years 1947-48 and 1949-50 of the company were 
made on 15th February, 1954 and 25th June, 1956, respectively. The Income-tax 
Officer commenced proceedings under section 34 of the Act 1n respect of the deemed 
distribution against the assessee, and these notices were 1ssued even before the dates 
on which orders under section 23-A were made, that 1s to say, 1n respect of the assess- 
ment year 1949-50 of the assessee, the notice was 1ssued to him on 17th March, 1953 
and in respect of the assessment year 1950-51, the notice was issued on 28th March, 
1955. Both of these dates were anterior to the actual dates on which the orders 
under section 23-A were passed The section 34 assessments of the assessee were 
completed on 20th February, 1954 and 25th July, 1956, respectively, for the two years. 
Both the company and the assessee appealed The Appellate Assistant Commis- 
sioner set aside the orders under section 23-A on the ground of a defect in the 
proceedings The assessee's appeals were also allowed by the Appellate Assistant 
Commissioner, apparently for the reason that on the date on which notice was 1ssued 
under oo 34, there was no information upon which any escape of income could 
be founded. 


Following the setting aside of the orders under section 23-A on the company, 
the Income-tax Officer made orders afresh after observing the proper procedure, 
and these orders were made on 25th June, 1956, ın respect of both the assessment 
years. ‘Thereafter, the Income-tax Officer made fresh orders of assessment on the 
assessee under section 34, but without the 1ssue of any notice. These orders were 
made on 30th June, 1956 for the assessment year 1948-49 and on 25th July, 1956 
for the assessment year 1950-51. These were again carried 1n appeal to the Appellate 
Assistant Commissioner. The Appellate Assistant Comnussioner cancelled the 
re-assessments by his order dated 12th September, 1956 and as part of his order, 
he stated . 

“ AS a Valid order has now been passed under section 23-A the Income-tax Officer will now 
roceed under section 34 of the Act to Include the dividends in the ‘hands of the share-holders 
he time-Jimit for such a proceeding will be four years from the last day of the financial year in 

which, the income first became assessable in the hands of the share-holder on 25th of June, 1956. 
The time-lumit will thereby be upto the 31st March, 1961.” 


Following upon this, the Income-tax Officer, 1ssued notices under section 34 of the 
Act on 27th October, 1956, for the two assessment years and completed the re-assess- 
ment on 11th February, 1957. 


The assessee appealed against the assessments contending that the proceedings 
under section 34, which were initiated by the notice of 27th October, 1956, were 
beyond the period of limitation prescribed by section 34 of the Act. It was further 
contended that 1t was not open to the Appellate Assistant Commussioner to issue any 
direction such as the one contained in the extract above. But the Appellate Assis- 
tant Commissioner, who heard these appeals did not feel competent to decide whether 
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a direction issued by his predecessor was or was not in excess of his jurisdiction. 

e accordingly held that the proceedings of the Income-tax Officer carrying out the 
directions given by the appellate authority had been validly made, and that since 
the assessments were made in order to give effect to a direction by the appellate 
authority, the bar of limitation stood excluded by the Second Proviso to section 34(3) 
of the Act. 


. There were further appeals to the Tribunal The Tribunal came to the con- 
clusion that the Appellate Assistant Commissioner could not issue a direction which, 
1n effect, destroyed the very basis of the appeal that he had before him, and further 
that there was no necessity for the issue of any direction by the Appellate Assistant 
Commissioner, his direction being based only upon his interpretation of when the 
deemed income ın the hands of the share-holder became assessable, which, ın the 
light of decided authority, was erroneous. For these reasons, the Tribunal decided 
that the proceeding under section 34 were taken beyond the time-limit prescribed 
and set aside the assessments. 


On the application of the Department, the following question starids referred 
to us : 


** Whether on the facts and circumstances of the case, the re-assessment made on 11-2-1957 
1s valid 1n law?” 


We may set out a further fact In T C No. 35 of 1958, which was a reference 
arising out of the orders under section 23-A of the Act, this Court held that the 
order was not valid for the assessment year 1947-48 , the validity of the order for 
1949-50 was upheld Learned counsel for the Department concedes that ın view 
of the findings of this Court that the order on the company was not valid for the 
assessment year 1947-48, ıt should follow that there could be no consequent assess- 
ment upon the sbare-holder for the succeeding assessment yeai 1948-49 On this 
short ground, the assessment on the assessee for the assessment year 1948-49 must 
be held unsustainable. The question that we shall now proceed to consider relates 
to the assessment year 1950-51 of the assessee and the assessment upon him under 
section ji of the Act, following an order made upon the company under section 23-A 
of the Act. 


To re-state the facts relevant to the proceedings for the assessment under section 
34 of the Act, for the assessment year 1950-51 of the assessee, the order under sec- 
tion 23-A was made upon the company on 25th June, 1956 The notice under 
section 34 was issued to the assessee on 27th October, 1956 and the re-assessment 
was completed on 11th February, 1957 The contention of the assessee has been 
that since this 1s a case which falls within the scope of section 34 (1) (b) of the Act, 
the re-assessment proceedings should have been initiated by the issue of a notice 
within the period of four years from the close of the assessment year of the 
assessee Since the assessment year in question of the assessee was 1950-51, the 
four-year period would expire by the 31st of March, 1955 If the notice had been 
issued on or before that day, then the assessment could be made within the period 
of one year following In the present case, the notice under section 34 was issued 
and served on the assessee on 27th October, 1956, obviously beyond the period 
of four years provided ın the section. On these facts alone, ıt would be manefest 
that the proceedings were 1nitiated beyond the period fixed and the asessment must 
be held to be devoid of jurisdiction What 1s however contended by the Depart- 
ment 1s that 1n the appeal filed by the assessee against the earlier order of assess- 
ment which had been made without the 1ssue of a notice under section 34, the Appel- 
late Assistant Commissioner had set aside the assessment by his appellate order 
dated 12th September, 1956 and while so setting aside the re-assessment, he stated 
that 1t would be competent to the Income-tax Officer to proceed afresh under section 
34 of the Act, observing that 


^ The time-limut for such a proceeding will be four years from the last day of the financial 
year in which the income first became assessable in the hands of the shareholder", 
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that 1s to say, he took the view that the assessability of the deemed dividend 1n the 
hands of the shareholder arose on the date on which a valid order under section 23-A 
had been made upon the company, that 1s, on the 25th June, 1956 It was from this 
date that he computed the time-limit provided under section 34 (1) (b) and observed. 
further that this time-limit of four years together with one year for the completion 
of the proceedings, making a total of five years, would be available upto the 31st 
March, 1961. The Department takes its stand upon this order of the Appellate 
Assistant Commissioner and contends that the Second Proviso to section 34 (3) 
of the Act operates to overcome the bar of limitation and that if the Income-tax 
Officer commences proceedings under section 34 of the Act in order to give effect 
to any direction contained in an order under section 31, the bar of limitation 1s 
wholly removed That 1s the question which we have to consider 


e Before doing so, we may remove the misapprehension that appears to exist 
in the order made by the Appellate Assistant Commissioner that the period of 
limitation commences from the date on which the order under section 23-A was 
made upon the company It ıs conceded by the learned counsel for the Depart- 
ment, Mr Ranganathan, that this 1s an incorrect view It would be sufficient to 
refer to Seethaı Acht v Income-tax Officei *, where ıt was held that the Department 
does not have any right 1ndependent of section 34 of the Act to make a re-assessment 
upon the share-holder on the basis of an order under section 23-A 1n respect of the 
undistributed profits of the company It was specifically decided herein by a Bench 
of this Court that the period of limitation for re-assessment under section 34 (1) 
of the Act 1s to be computed only with reference to the assessment year of the share- 
holder and the date on which the order under section 23-A 1s passed against the 
company is not relevant in computing the period of limitation either for the assess- 
ment or for the re-assessment of the share-holder Reference was made by the 
learned Judge to a decision of the Bombay High Court in Commissioner of Income-tax 
v. Robert J Sas?, wherein the same view was taken Further authority 1s found 
1n a decision of the Supreme Court in Sardar Baldev Singh v Commissioner of Income- 
tax, where their Lordships say that section 23-A creates a fictional income arising 
as on a specified date in the past and ıt does so for the purpose of the income being 
included ın the income of the share-holders for the assessment of their 1ncome-tax 
and that though the order under section 23-A created a fictional 1ncome, 1t must be 
deemed to have escaped assessment 1n that assessment year of the assessee relevant 
to the date on which the fictional income was created, in the past It follows there- 
fore that the view of the Appellate Assistant Commissioner that the income came 
into existence on the date of the passing ofthe order under section 23-A 1s erroneous. 
The deemed distribution of the dividend must ın the light of the decided cases relate 
to the year 1n which the income of the company accrued and remained undistributed. 
It is common ground that if that 1s the correct view to take, the income was assessable 
in the hands of the shareholder assessee 1n respect of his assessment yeai 1950-51. 


Section 34 (3) of the Act, in so far as it 1s relevant, reads thus : 


“ No order of assessment or re-assessment shall be made after the expiry of four 
years from the end of the year in which the 1ncome, profits or gains were first assessable 
* X * * * 


Provided that wherea notice under clause (b) of sub-section (1) has been issued within the 
lim& therein limited, the time within which any action may be taken or any order of assessment 
or re-ass€ssment may be made shall apply to an assessment Or re-assessment made on the 
asSessee Or any person 1n consequence Of or to give effect to any finding or direction contained 
In an order under section 31 ie 

It is this latter proviso that 1s relied on by the learned counsel for the Depart- 
ment 1n support of his contention that 1n a case where the Income-tax Officer purports 
to give effect to a direction of the appellate authority made under section 31, there 
is no bar of limitation whatsoever It 1s the correctness of this contention that calls 
for examination 
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It seems to us that this contention can hardly be accepted. Firstly, the direc- 
tion of the appellate authority relied upon is based on a wholly erroneous conception 
of the law that there was no bar of limitation at all ın the circumstances of the case. 
It was made in the course of an appeal wherein the order of assessment itself was 
challenged as having been made without compliance with the requirements of section 
34. If, for instance, the ground that the assessment was made in violation of the 
bar of limitation had been raised in the appeal, but the appellate authonty, while 
accepting that contention yet purported to give a direction, 1t requires no argument, 
that such a direction would not be a valid one It would 1n effect destroy the right of 
appeal created 1n the assessee and the observation of the Tribunal that such a direction 
would defeat the very cause of action of the appeal before the appellate authority 
is a very pertinent one Referring to the facts of the case ın which this direction 
was given by the Appellate Assistant Commissioner, 1t 1s noticed thatthe section 34 
notice was served on the assessee on 28th March, 1955, on a date anterior to fhe 
passing of the order under section 23-A and the creation of the fictional dividend 
income ın the hands of the assessee That such a notice was improper and had 
no validity whatsoever 1s not denied by the Department. "There was in effect there- 
fore no notice at all 1ssued by the Department under section 34 and the entire proceed- 
ings stood vitiated, as it 1s the issue and service of the notice that confer jurisdiction 
on the Income-tax Officer The subsequent order of reassessment which was com- 
pleted on 11th February, 1957, followed upon a notice on 27th October, 1956 This 
was 1ssued pursuant to the decision of the Appellate Assistant Commissioner, 1n the 
appeal referred to The question that was before the Appellate Assistant Commis- 
sioner was whether a re-assessment made without notice was valid and it was un- 
doubtedly within the knowledge of the Appellate Assistant Commissioner that by 
the date on which he disposed of the appeal, accepting the appellant-assessee's 
contention, the time stipulated 1n section 34 of the Act for the commencement of 
the proceedings under that section z e , four years from the end of the assessment 
year 1950-51 for re-assessment, had expired. In these circumstances, we are wholly 
unable to see how a direction of this kind based upon an erroneous conception of 
date on which the income became assessable and in the full knowledge that any 
further proceedings woud be barred under section 34 could validly be construed as 
a proper direction made under section 31 of the Act. 


Cases have no doubt arisen 1m which the giving of a direction 1n the appellate 
order was validly served to overcome the bar of limitation For instance, m W P 
Nos. 225 and 1007 of 1958, ıt was found by the appellate authority that an amount 
of income which was assessed ın the assessment year 1945-46 really accrued in 
accounting year relevant to the earlier assessment year and the appellate authority 
directed the Income-tax Officer to consider the assessment of the assessee for that 
earlier assessment year. Pursuant to this direction, the Income-tax Officer initiated 
fresh proceedings under section 34 seeking to assess the income for the earlier assess- 
ment year By that date however the period of four years from the end of that 
assessment year had elapsed. The question arose whether the Second Proviso 
to section 34 (3) operated to save the bar of limitation. It was held in that case 
that it would. tis clear from the facts therein that the appellate authority had before 
it for decision the question as to which of the two years the income in question 
related and pursuant to its finding 1t gave a direction It was fully within the scppe 
of the appellate authority’s powers to decide the question that was before it^ ard if 
so much is granted, a direction 1n that regard could legally follow But the facts 
of the present case seem to us to be fundamentally different The direction to 
assess the income ın this case was not one that could naturally flow from the subject- 
matter of the appeal that was before the appellate authority. Section 31 (3) of the 
Act confers power upon the appellate authority to set aside the assessment and direct 
the Income-tax Officer to make fresh assessment after making such further enquiry 
as the Income-tax Officer thinks fit or the Appellate Assistant Commissioner may 
direct. But that contemplates that the assessment proceedings themselves had been 
validly initiated and ıt was set aside only for the reason that a proper enquiry had 
mot been made by the Income-tax Officer, that 1s to say, the Income-tax Officer had 
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been seized of jurisdiction 1n the matter and only the final order made by him was 
defective for some reason or other. 


But in a proceeding for re-opening an assessment and making a re-assessment 
under section 34, the Income-tax Officer acquires jurisdiction 1n a particular manner 
and it 1s not open to the appellate authority to make a direction which would have 
the effect of conferring jurisdiction in a case where such jurisdiction has not been 
properly acquired by the Income-tax Officer. From the words of the section itself, 
it 1s seen that no authority other than the Income-tax Officer has jurisdiction under 
section 34 of the Act If the present case had been one where the initiation of the 
proceedings had been validly launched, ıt would be open to the Appellate Assistant 
Commissioner 1n appeal before him, while setting aside the assessment, to issue 
directions But ıt is unthmkable that a direction can be made 1n the exercise of the 
posvers under section 31 of the Act which goes to the extent of conferring jurisdiction 
upon the Income-tax Officer if he 1s not lawfully seized of jurisdiction To our 
minds, the direction issued by the Appellate Assistant Commissioner travels far 
beyond the scope of section 31 of the Act inthe circumstances of the case If the 
direction 1s neither lawful nor valid, ıt cannot come within the scope of the saving 
proviso and serve to remove the bar of limitation 


We accordingly answer the question 1n the negative and in favour of the assessee. 
The assessee will be entitled to his costs. Counsel’s fee Rs 250. 


P.R.N. ———— Reference answered in favour 
of the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr JusricE G R JAGADISAN AND MR JUSTICE K. SRINIVASAN. 


V. K. Nataraja Gounder .  Applicant* 
y. 
The Commissioner of Income-tax, Coimbatore . Respondent. 


Income-tax Act (XI of 1922), section 28 (1) (c)—Scope—Penalty—Hindu undivided family—Concealment 
— Kartha filing return of income, since. deceased—Liabiltty for penalty, if affected. 


A Kartha of a Hindu undivided family filed its return of income for a certam year. After his death 
the assessment was completed, including therem amounts not disclosed ın the return Following the 
assessment, a penalty was imposed on the ground of concealment of income Obyection was raised 
by the succeeding Kartha that penalty cannot be imposed after the death of the person who made the 
return The objection was overruled both ın the penalty proceedings and 1n appeal. On a case stated 
by the Tribunal. 


Held, that where the preceding Kartha had filed a return consciously and deliberately, concealing 
his income, and had laid himself open to the penal provisions of section 28 (1) (c), the Income-tax 
Authorities would be justified in imposing a penalty on the family represented by the succeeding kartha 
in respect of the return made by the previous Kartha 


The expression ** any person has concealed the particulars of his income ”, in section 28 (1) (c) 
of the Indian Income-tax Act, clearly indicates that itis the person whose income is in question that 
becomes subject to the penal provision Where the assessee 1s a Hindu undivided family, ıt has neces- 
sarily to be represented by an individual, the Kartha Though the return 1s filed by the kartha, ıt is 
in reality filed by the assessable entity, the family and the mcome in question 1s that of the family 
which the kartha represents The circumstance that one person has displaced another as the Kartha 
does not affect the liability of the family, the assessable entity, whose income 1s bemg assessed 

Case referred to the High Court by the Income-tax Appellate Tnbunal, under 
section 66 (2) of che Indian Income-tax Act, 1922 (Act XI of 1922) in R.A. No. 909 
of 1957-58 on its file for decision on the following question of law, viz .— 

* Whether on the facts and circumstances of the case, the Appellate Tribunal was justified 1n 
sustaining the penalty of Rs. 20,000 on the Hindu undivided family represented by the present Karta 


pone ee sd the return made by the previous Kartha under section 28 (1) of the Indian Income-tax 
3 4 


K. Srinwasan, D. S. Meenakshisundaram and A. Devanathan, for Applicant. 
S. Ranganathan, Special Counsel for Income-tax on behalf of the Respondent. 
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The Judgment of the Court was delivered by 
Srinivasan, J.—The question that stands referred to us 1s . 


* Whether on the facts and circumstances of the case, the Appellate Tribunal was justified im 
sustaining the penalty of Rs 20,000 on the Hindu undivided family represented by the present 
Kartha 1n respect of the return made by the previous Kartha under section 28 (1) of the Indian 


Income-tax Act, 1922 ?" 

Kumaraswami Gounder was the Kartha of a Hindu undivided family till his 
death on 2nd January, 1950. "While examining the accounts relevant to the assess- 
ment year 1948-49, the Income-tax Officer came across certain unexplained cash 
credits of Rs 16,355 in the suspense account, and bank deposits of Rs 13,468 which 
found no place in the business books On the date of this discovery, the previous 
Kartha Kumaraswami Gounder had died and his son Nataraja Gounder had become 
the Kartha of the assessee, the Hindu undivided family This Nataraja Goundar 
was unable to explain the credits 1n the suspense account and only stated that the 
amounts should have been given to his late father by some persons who had no 
separate ledger accounts In respect of a sum of Rs 6,000, one of the items of cash 
credit, ıt was explained that the sum had been received from a sister of this Natarajan 
Out of the unexplained deposits ın the bank one item covered Rs 12,000 1n respect 
of which a demand draft had been purchased in favour of Natarajan It was how- 
ever subsequently cancelled and the amount re-credited 1n the bank account Various 
explanations were given, but they were rejected by the Income-tax Office, who added 
the two sums These additions were sustained ın appeals from the assessment 


The Income-tax Officer took proceedings under section 28 (1) (c) of the Act. 
He found that anincome of Rs 72,647 had been deliberately concealed by the assessee. 
In response to a notice issued, the assessee stated that his father was deahng with 
the family affairs and that he could give no explanation, as the relevant books were 
in Court The Income-tax Officer held that this explanation did not meet the charge 
and imposed a penalty of Rs 40,000 In the appeal to the Appellate Assistant Com- 
missioner, 1t was urged on behalf of the assessee that even if the previous Kartha 
of the family Kumaraswam: Gounder was 1eponsible for deliberate concealment, no 
penalty could be imposed on the succeeding Kartha On merns also, 1t was contended 
that no case for the imposition of the penalty was established The Appellate Assis- 
tant Commissioner held that at least 1n respect of a part of the unexplained credits, 
the Income-tax Officer was not right 1n taking the view that there was a deliberate 
concealment He thought that the bank deposits stood in a different position. 
He finally took the view that the amount which could be regarded as 1ncome de- 
liberately concealed for the purpose of penalty proceedings was only Rs 29,803 
and fixed the penalty at Rs 20,000 T 


A further appeal was carried to the Appellate Tribunal It would suffice to 
state that the Appellate Tribunal rejected the plea of Nataraja Gounder that he 
could not be proceeded against under the penalty provisions and dismissed the appeal. 


An application. under section 66 (1) of the Act having been rejected by the 
Tribunal, the assessee approached this Couit. under section 66 (2) of the Act, and 
the question set out above was duected to be referred to this Court 


The short question that has been argued before us 1s that on the authority of. 
certain decisions of this Couit, penalty cannot be imposed on the succeeding, ikastha. 
We may state that no arguments were addressed to us onthe merits of the case? that 
is to say, no attempt was made to explain the cash credits and the bank deposits or 
to establish that there was no deliberate concealment by the previous Kartha, who 
submitted the return We are accordingly confining ourselves only to the question 
of law, viz., whether the succeeding Kartha as representing the assessee, the Hindu 
undivided family, can be subjected to a penalty under section 28 (1) (c) of the Act, 
1n respect of income deliberately concealed by the preceding Kartha 


The return 1n this case was made on 1st July, 1949, by Kumaraswami Gounder, 
the previous Kartha. He died on 2nd January, 1950 — Section 28 of the Act, 1n so far 
as it is relevant for our purpose, reads 
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*28 (1) If the Income-tax Officer, the Appellate Assistant Commissioner or the Appellate 
"Tribunal, ın the course of any proceedings under this Act, is satisfied that any person .  .. 


(c) has concealed the particulars of his income or deliberately furnished maccurate particulars 
of such income he or it may direct that such person shall pay by way of penalty a V 


What the section accordingly requires 1s that any person, obviously meaning 
an assessee, should have concealed the particulars of his 1ncome and that matter 
should have become evident 1n the course of any proceedings under the Act either 
before the Income-tax Officer, Appellate Assistant Commissioner or the Appellate 
Tribunal In such an event, such person may be directed to pay a penalty. 
The expressions * any person’ and ‘ such person ° refer to the same assessable entity. 
It cannot be denied that 1n this, case, the Hindu undivided family is the assessee, 
though under the Jaw a unit of that description has necessarily to be represented 
by an individual, the Kartha. Though the return is filed by the Kartha, he acts on 
behalf of the Hindu undivided family, and it ıs the Hindu undivided family that ís 
the person that figures in the assessment proceedings The return 1s in reality filed 
by the assessable entity and the section obviously deals only with the assessable entity. 
“The circumstance that the Kartha representing the family filed the return does not 
make this provision applicable individually and personally only to the Kartha The 
expression "that any person has concealed the particulars of his income” indicates 
beyond the possibility of any doubt that it 1s the person whose income 1S in 
question that becomes subject to the penal provision. If, therefore, the 1ncome in 
‘question 1s that of the Hindu undivided family, ıt ıs that unit that is the person that 
1s referred to ın the section The circumstance that one person has displaced another 
‘as the Kartha does not affect the liability of the assessable entity whose income ıs in 
‘question. 


So much seems to us to be unmistakably clear from the wording of the provision. 


Mr K. Srinivasan, learned counsel for the assessee, relies upon Hariram Sait v. 
‘Commissioner of Income-tax1, in support of his argument that the succeeding 
Kartha cannot be penalised for the acts of his predecessor. In the above decision, 
one S carried on a business and was assessed ın the status of Hindu undivided 
family consisting of himself and his minor son H S died and the guardians of H 
submitted the return for an accounting pernod durmg which the father had been 
alive The Income-tax Officer held that there had been a suppression of income. 
There was no finding however that H himself was 1n charge of his estate or that his 
‘guardians were 1n any way responsible for any suppression of income The learned 
Judges held that in order to penalise H, he must have himself concealed his income 
and that that requirement not having been satisfied, penalty could not be Jevied on 
hım At first sight, ıt would appear as if this decision would apply to the facts 
of the present case The learned Judges observe 


"In this case, the person charged with and found guilty of having effected concealment of In- 
come was Hariram Sait The concealment, to bring ıt within the scope of section 28 (1) (c), must 
ibe a concealment of Hariram Sait’s income and ıt must also have been a concealment of which Hanı- 
ram Sait was conscious The finding of the Income-tax Officer, which was accepted by the Assistant 
"Commissioner and eventually by the Tribunal, was that it was Hariram Sait’s father, Sokkalal, 
‘who was mainly responsible for the suppression of the income . There was no finding either by 
'the taxing authorities or by the Appellate Tribunal that Hariram himself was 1n charge of his estate 
or that bis guardians were 1n any way responsible for any concealment or suppression of Income 
The requirement of section 28 (1) (c) being that Hariram to be penalised must have himself concealed 
his sncogae, and that requirement not having been satisfied, we have to hold that there was no basis 


at alf for the Tribunal to come to the conclusion that Hariram should be penalised to the extent of 
Rs. 10,000 


Relying upon this observation, the learned counsel for the assessee urges that 
the present Kartha, Nataraja Gounder, was not responsible for the return that was 
made by his father. the then Kartha, and if there was any concealment he Nataraja 
Gounder was not conscious of any such concealment Without attempting to decide 
the question, it seems to us implicit that even if this test of consciousness on the part 
of the succeeding Kartha 1s called for, 1t would appear from the records that at least 


1. (1955) 2 M.L.J. 440 IL.R (1956) Mad 179. ) 
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in respect of a sum of Rs. 12,000 which was the subject-matter of a demand draft, 
Nataraja could not possibly plead 1gnorance. To our minds, however, the observa- 
tions we have extracted above have been too broadly phrased. It 1s apparent from 
those observations that the learned Judges took note of the fact that the person who 
was responsible for the concealment of the 1ncome was the Kartha of the Hindu un- 
divided family, while the person that was proceeded against under section 28 (1) (c): 
was an individual The identity of the two persons was ın law at any rate distinct 
and that seems to us to be the underlying trend of the observations of the learned 
Judges. Indeed, we find that in a later reference dealt with by the same two learned 
Judges in Radha Rukmani Ammal v Commissioner of Income-tax?, they refer to the 
above decision and explain it precisely on the grounds that we have set out. They 
observe : 


“ Whether 1n such circumstances the principle laid down by us 1n Hariram Sait v. Commissioner 
of Income-tax?, could be extended does not arise for consideration either It 1s not therefore 
necessary for us to determine in these proceedings the limits of the principle Jaid down in Hariram 
Sait v. Commissioner of Income-tax?, except to observe that in that case the assessee, Harirame 
Sait on whom penalty was levied, was assessed not 1n the status of a Hindu undivided family, but 
ın his individual status " . 


The learned Judges themselves appear to have thought that whatever principle 
was lud down 1n the Hariram Sait case?, must be confined to the facts of that case. 


In Radha Rukmani Ammal v. Commissioner of Income-tax!, the learned Judges. 
again reiterated their view that where the Kartha of a Hindu undivided family 
had made some fictitious entries 1n the account-books and also omitted to enter 
some receipts and had died before making a return of the income, the succeeding. 
Kartha who made the return of the income as shown in the accounts could not be 
penalised under section 28 (1) (c) unless 1t can be shown that the succeeding Kartha. 
was conscious that any entries were fictitious or that any 1tem of 1ncome was concealed 
by his predecessor. In that case, one Subbarayalu Chettiar was the orginal Kartha 
who had died, leaving two minor sons, with their mother Radha Rukmani Ammaf 
as their guardian It was the guardian who filed the return based on the accounts 
maintamed by her deceased husband. On the discovery that certain 1tems of income 
had been omitted and other items were fictitious, penalty proceedings were started. 
But an important feature that was relied upon by the learned Judges was that when 
the preceding Kartha Subbarayalu Chettiar had made certain false entries in his 
accounts or had omitted certain receipts from the accounts, at the best, he could 
only be said to have made preparations to conceal his true income. He himself 
had not submitted any 1etuin and 1t was the guardian of the minors who made the 
return on the basis of the entries ın the accounts. The learned Judges observe: 


* At best ıt could only amount to preparations made by him to conceal his true income from 
the Income-tax Officer It was quite possible that, despite these omissions, he was prepared to 
disclose his true 1ncome, 1f he had an opportunity to file a return before the Income-tax Officer. 
Before he had that opportunity he died He did not therefore himself ‘conceal’ anything from the 
assessing authority within the meaning of section 28 (1) (c), though he provided himself with facilities 
for concealment, which, 1f he had effected that concealment, would have brought him withun the 
scope of section 28 (1) (c) The preparation to conceal is not concealment within the meaning of 


section 28 (1) (c)” 


It 1s on that basis that the decision proceeded when the learned Judges finally 
held that when the mother of the minors filed the return, she could not bessai to 
have concealed any particulars of the income. Thus case also to our minds proceeded. 
on facts peculiar thereto In the present case, however, the preceding Kartha had 
in fact filed a return, consciously and deliberately, concealing his income and had 
laid himself open to the penal provisions of section 28 (1) (c) The succeeding 
Kartha only represented the unit, wz., the Hindu undivided family in respect of 
whose income the preceding Kartha had filed the offending return It follows, 
therefore, that considering the Hindu undivided family as the person contemplated 
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in section 28 (1) (c), there 1s no doubt that all the requirements of section 28 (1) (c) 
are satisfied. 


We accordingly answer the question referred to us in the affirmative and against 


the assessee. The assessee will pay the costs of the Department. Counsel’s fee 
Rs. 250 


P.R.N. Answered accordingly. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mn. JUSTICE G. R. JAGADISAN AND MR. JUSTICE K. SRINIVASAN. 


The Commissioner of Wealth Tax, Madras .. Applicant* 
Ld V. 
Pierce Leslie & Co , Ltd. Kozhikode .. Respondent. 


Wealth Tax Act (XXVI of 1957), sections 2 (m) (us) and 7 (2) (5) — Wealth tax—Deductions—Debts 
etted—-Income-tax and advance tax demands, whether deduchble—Provision Jor income-tax to be assessed and 
demanded whether deductible. 


The assessee, a non-resident company, claimed m its welath tax assessment for the year 1957-58 
the following amounts as * debts owed ? by it on the relevant valuation date - (1) Rs 10,22,463 being 
advance tax due and payable under section 18-A (1) of the Indian Income-tax Act, 1922 , (1) Rs. 
2,296,762 being regular mcome-tax and super-tax payable under notice of demand, but being also 
the subject of a pending claim for double tax relief and (u) Rs 20,45,384 being the amount held 
in reserve by the company towards future tax habihty. The Wealth Tax Officer disallowed the 
companys’ claim under all the three heads The order was confirmed in appeal by the Appellate 
Assistant Commussioner In further appeal, the Tribunal allowed the Company's claim under all 
heads On a case stated by the Tribunal at the instance of the Commissioner of Wealth Tax under 
section 27 of the Wealth Tax, 1957— 


Held, that the assessee 1s entitled to claim the two sums relating to advance tax and the final assess= 
ment to tax respectively as deductions in the computation of net wealth, by reason of the demand for 
payment issued by the Department — The other sum by way of provision for tax 1s not a debt owed 
within the meaning of section 2 (m), as itis common ground that the Department had not even 
assessed the income and levied the tax 


The essential requisites of a debt are (1) an ascertained or readily calculable amount, (11) an 
absolute, unqualified and present liability in regard to that amount, with the obligation to pay forth- 
with or in future within a time certam and (in) the obhgation should have accrued and subsisting, and 
should not be that which 1s merely accruing 


At the close of any previous year, 1ncome-tax 1s an unascertained hnabihty. After the assessment, 
it 1s specified, being quantified But it 1s only the service of the notice of demand by the Department 
upon the assessee to pay the tax levied that marks the emergence of a debt 


The definitive words of section 2 (m) of the Wealth Tax Act, 1957, permitting deduction of 
* debts owed ? cannot be stretched, without doing violence to the language, to cover an amount re- 
served for a tax habihty, in anticipation of assessment or future demand if assessment has been made. 


The words of the Wealth Tax Act must be given their ordinary and natural signification. De- 
cisions and opinions of Judges upon the language of other Acts are an unsafe guide. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 27 (1) of the Wealth Tax Act, 1957, in R.A. No 1480 of 1959-60 on its file 
for decision on the following question of law, viz. 


* Witether on the facts and in the circumstances of the case and on a proper construction of 
section 2 (m) of the Wealth Tax Act, the sums of Rs. 1,022,463, Rs. 2,56,762 and Rs 20,45,384 
or any one or more of them are permissible deductions in the computation of the net wealth of 
the assessee for the assessment year 1957-58 (valuation dated 30th June, 1956) ?” 


S. Ranganathan, Special counsel for Income-tax, for Applicant. 
K. R. Ramamani, for Subbaraya Iyer, Sethuraman and Padmanabhan, for 
Respondent. 


———— ———————————————————————— ÉL 


*T. G No 197 of 19560 18th December, 1962. 
(Reference No. 88 of 1960). 
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The Judgment of the Court was delivered by 


Jagadisan, J —Messrs Pierce Leshe & Company Ltd, which is a non- 
resident company, was assessed to tax under the Wealth Tax Act, 1957, for the 
assessment year 1957-58 We shall refer to this company as the assessee in this 
judgment. It filed a return under the Act stating that its net wealth was Rs 59,51,073 
In computing this net wealth the assessee claimed as deduction a sum of Rs 33,24,609 
as a debt due and owing which ought to be taken into account ın fixing the taxable 
value under the Act. The break up of this figure Rs 33,24,609 was as follows : 

} Rs 
1 The amount of income-tax demanded as per order under section 18-A of the 
Indian Income-tax Act and outstanding on the valuation date 30th June, 1956. — 10,22 463 


2 Amount of 1ncome-tax due and payable on the valuation date as per notice 
of demand under section 29 of the Indian Income-tax Act , ; 2,564762 


3 The estimated reserve for liability to pay income-tax not assessed on the 
valuation date, but for which provision was made by the assessee 1n anticipation 
of a further liability ; 20,45,384 


The Wealth Tax Officer, Madras, disallowed the deduction claimed and computed 
the net wealth of the assessee at Rs 92,95,104 The assessee preferred an appeal 
to the Appellate Assistant Commissioner The appellate authority held that 
the income-tax demanded as due under section 18-A aggregating to Rs 10,22,463 
was not deductible as the assessee could repudiate it by submitting 1ts own estimate 
of income under section 18-A (2). With regard to the claim for deduction of 
Rs. 2,56,762 demanded from the assessee under section 29 of the Act the appellate 
authority held that ıt was not a debt owed by the assessee as the collection of the 
amount was postponed due to the claim made by the assessee for relief under “ double 
income-tax relief" Regarding the sum of Rs 20,45,384, the Assistant Commis- 
sioner's view was that ıt was a mere provision 1n the accounts of the assessee for 
Anticipated tax liability, and that therefore ıt was not a real and present hability 
which can come in for deduction in computing the net wealth under the Act. The 
appeal therefore failed The assessee preferred a further appeal before the Income- 
tax Appellate Tnbunal The Judicial Member held that the assessee was entitled 
to deduct the sum of Rs 10,22,463 and Rs 2,56,762, the amounts due as per section 
18-A demand and section 29 demand under the Indian Income-tax Act but that 
the claim for deduction of Rs. 20,45,384 was not permissible The Accountant 
Member, however, held that the assessee was entitled to deduct the entire sum of 
Rs 33,24,609. In this view of the matter lus decision was that the appeal should 
be allowed fully. Due to the difference of opinion between the two members of the 
Tribunal, the matter was placed before the President He agreed with the Accountant 
Member. He expressed his conclusion in these terms — 

* In order to arrive at the correct net value of the business as a whole all known liabilities 
have to be provided A provision made ın anticipation of a lability 1s something very different 
than a provision made for a specific liability like that of income-tax In the first case, it 1s only 
a reserve, but 1n the latter case it 1s a liability which has to be taken into account in ascertaining 
the net value of the business as a whole I do not agree with the departmental representatives 
that the payment of a tax ıs a contingent liability If income accrues, the liability to tax also 
accrues with it” 

The result was that the assessee obtained the benefit of deduction of Rs 33,24,609 
in the computation of its wealth On an application preferred by the Comrygisssoner 
of. Wealth Tax, Madras, the following question of law has been referred to us for 
consideration : 

** Whether on the facts and 1n the circumstances of the caseand ona proper construction of 
section 2 (m) of the Wealth Tax Act, the sum of Rs 10,22,463, Rs 2,56,762 and Rs 20,45,384 
or any one or more of them are permissible deductions in the computation of the net wealth of the 
assessee for the assessment year 1957-58 (valuation dated 30th June, 1956) ?”’ 

It 1s necessary to examine the provisions of the Wealth Tax Act, 1n so far as they 
are material for the present case, in order to determine whether the claim of the 
assessee for deduction of the amounts is well founded The definition of ‘net 
wealth (section 2 (m) ) 15 the most important provision and tha: reads : 
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“< Net wealth’ means the amount by which the aggregate value computed ın accordance 
with the provisions of this Act of all the assets, wherever located, belonging to the assessee on 
the valuation date, 1ncluding assets required to be included 1n his net wealth as on that date under 
Ee de IS 1n Moran of the aggregate value of all the debts owed by the assessee on the valuation 

ate other than— 


(1) debts which under section 6 are not to be taken 1nto account ; and 


(u) debts which are secured on, or which have been incurred in relation to, any asset in 
respect of which wealth-tax 1s not payable under this Act ” 

This was the provision as it stood before 1ts amendment in 1959 Act (XII of 
1959 amended the section The amending Act states that the amendment shall 
be made and shall be deemed always to have been made By reason of the amend- 
ment the word ‘and’ between clause (1) and clause (u) was omitted ; the word 
“and ’ was added at the end of clause (u) and clause (ait) was inserted. The inserted 
clause reads — 

* (1u) the amount of the tax, penalty, or interest payable 1n consequence of any order passed 


under or in pursuance of this Act or any law relating to [taxation of income or profits, or the 
Estates Duty Act, 1953, the Expenditure-Tax Act, 1957, or the Gift-Tax Act, 1958 . 


(a) which is outstanding on the valuation date and 1s claimed by the assessee in appeal, 
revision or other proceeding as not being payable by him, or 


(6) which, although not claimed by the assessee as not being payable by him, 1s nevertheless 
outstanding for a period of more than twelve months on the valuation date ^ 
There 1s therefore a specific provision in the Act excluding the amount of tax 
levied under the Income-tax Act which 1s outstanding on the valuation date, and 
which 1s claimed by the assessee 1n proceedings under the Act as not being payable 
by him, and which though not claimed by the assessee as not being payable, neverthe- 
less remained outstanding for a period of more than 12 months on the valuation 
date. “ Valuation date ” 1s defined in section 2, clause (q) as meaning : 
* Valuation date, in relation to any year for which an assessment 1s to be made under this Act 
means the last day of the previous year as defined 1n clause(21) of section 2 of the Income-tax Ac 
1f an assessment were to be made under that Act for that year 7 m i 
In the present case there 1s no dispute that the valuation date is 30th June, 1956, 
The charging section under the Act is section 3 and that reads 
“ Subject to the other provisions contained in this Act, there shall be charged for every financial 
year commencing on and from the First day of April, 1957, a tax (heremafter referred to as the 


Wealth Tax) 1n respect of the net wealth on the corresponding valuation date of every individual 
Hindu undivided family and company at the rate or rates specified ın the Schedule ” ° 


It 1s the net wealth of the assessee which is charged to tax Section 4 of the 
Act provides that 1n computing the net wealth of an individual, there shall be 1ncluded, 
as belonging to him the value of assets which on the valuation date are held by his 
wife to whom such assets have been transferred otherwise than for adequate consi- 
deration or in connection with an agreement to live separately, those held by a 
minor child (not being a married daughter) to whom such assets have been transferred 
by the 1ndividual otherwise than for adequate consideration and other assets specified 
and enumerated 1n that section Section 4 lays down what assets have to be included 
in the net wealth of an individual. Section 5 1s the exemption provision and that 
states what assets shall not be 1ncluded 1n the net wealth Under section 6 of the 
Act assets and debts outside India, under certain circumstances, shall not be taken 
into account. 


Thé mode of valuation of the assets is prescribed under section 7 Of the Act, 
That reads :— 


* (1) The value of any asset, other than cash, for the purposes of this Act, shall be estimated 
to be the price which m the opinion of the Wealth Tax Officer it. would fetch if sold in the open 
market on the valuation date 


(2) Notwithstanding anything contamed in sub-section (1) 


(a) where the assessee 1s carrying on a business for which accounts are maintained by hm 
regularly, the Wealth Tax Officer may instead of determining separately the value of each asset 
held by the assessee 1n such business, determine the net value of the assets of the business as a 
whole having regard to the balance sheet of such business as on the valuation date and making 
such adjustments therem as the circumstances of the case may require ; 


4I 


et 
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(b) where the assessee carrying on the business, is a company not resident in India and a 
computation in accordince with clause (g) cannot be made by reason of the absence of any 
separate balance sheet drawn up for the affairs of such business in India, the Wealth Tax Officer 
may take the net value of the assets of the business 1n India to be that proportion of the net 
value of the assets of the business as a whole wherever carried on determined as aforesaid as. 
the income arising from the business m India during the year ending with the valuation date 
bears to the aggregate 1ncome from the business wherever arising during that year " 

The assessee in the present case is a non-resident company. The net value 


has therefore to be ascertained under clause (b). 


In the 1nstant case there 1s no difficulty, and we must say there 1s no dispute 
also, regarding the valuation of the assets of the assessee company. The point 
mooted is whether the amount of Rs. 33,24,609, which consists partly of a 
quantified tax hability in respect of which a demand for collection has actually 
been made by the Income-tax Department and partly of an anticipated or 
expected habihty to pay mcome-tax, can be called ‘a debt owed’ withinehe 
meaning of section 2 (m) of the Wealth Tax Act to enable the assessee to claim 
it as a deduction 1n the computation of its net wealth. 


Debt ıs a common expression and it is difficult to believe that ıt can give rise 
to any controversy in interpreting it Broadly stated, ıt ıs a liquidated money 
obligation for the recovery of which an action will le It1s an ascertained, liquidated, 
quantified obligation enforceable ın praesenti or in futuro A debt must be a * debitum ” 
—thati1is due The fact that the time for payment will arise ın future does not make 
it anytheless a debt — Debitum in praesenti, solvendum in futuro ,—this ıs not repug- 
nant to the conception of a debt, because the obligation ıs crystallised, and it 1s. 
only the payability that ıs 1n abeyance, but a debt has to be distinguished from what 
can only be described as somethmg which will probably or possibly ripen into a 
debt A future contingent liability ıs not a debt due and owing It 1s not only 
not due but being contingent never may become due An inchoate lability with a 
fair prospect of maturity into a debt ın future and still 1n its embryo stage would 
not answer the description of a debt. Till it is born it ıs not a debt Every kind 
of lability, immature, formative and in the course of evolution to become a debt, 
cannot be called a debt 1n anticipation of the ultimate. 


The normal conception of a debt 1s what it 1s held to be ın Sabju Sahib v. 
Noordin Sahib, etc > That was a case where a son of a deceased partner of a firm 
sued the surviving partners for an account of the profits and assets of the partnership, 
and for payment to him of the amount which might be found due to the share of 
the deceased father The plaintiff had neither letters of administration nor a succes- 
sion certificate The point 1n issue was whether the plaintiff was entitled to maintain 
the suit without letters of administration or succession certificate It was held by 
a Bench of three learned Judges that the claim ın the suit being for an unliquidated 
amount was not a debt within the meaning of the Succession Certificate Act of 1889. 
At page 143, Subramania Ayyar, J, observed as follows 

* The liability arising from this obligation cannot be held to be a debt ın the accepted ordinary 

legal sense of the term, for the obvious reason that the liability 1s not 1n respect of a liquidated 
sum  Ifauthonty were required for this conclusion I would refer to Johnsonv Diamond®, where 
Parke, Platt and Martin, BB held that liability arising from a contract by C to pay D such costs 


as the latter should become answerable to J ın anjaction carried on by D at the request of C 
was not a lability to pay a liquidated sum and therefore not a ‘ debt’ " 


This decision was followed with approval by a Full Bench of this Court ın Derajsami 
Padayacht v Vauthilinga Padayachi? The Calcutta High Court also followed the 
case in Sabju Sahib v Noordin Sahib, etc} n Banchharam Majumdar v Adhyanath 
Bhattacharjee* Jenkins, CJ, quoted with approval the following observation in 
Webb v Stenton? . 

“ A debt is a sum of money which 1s now payable or will become payable in future by reason 


of a present obligation "' 
———M————M M M — PÓ————— 


1. (1898) IL R.22 Mad. 139. 31, (F B) 
2: (1855) 11 Exch R 73 4. (1909) ILR 36 Cal 936 
3. (1917) 32 M LJ. 422. ILR. 40 Mad 5 (1883) LR 110BD 518 
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That contingent lability ıs not a debt ıs now well settled If a liability is to 
anse 1n future on the happening of a contingency which may or may not happen 
it 15 not a liability at all, till ıt actually fructrfies A contingent liability or a contin- 
gent debt, as it is sometimes called;is therefore neither a habihty nor a debt It 
would be a contradiction 1n terms to describe the future accrual of a debt however 
possible or imminent ıt may be, as a debt, the essence of which 1s an existin g obliga- 
tion There 1s another class of lability, we do not wish to call it a debt, which 1s 
spoken of as an accruing debt thereby implying that it ıs ın the stage of forming 
into a debt, and may culminate 1nto'a debt at sometime ın the future The question 
whether such accruing debts are attachable in garnishee proceedings at the instance 
of judgment-creditors have often arisen in English Courts. In Webb v Stenton}, 
the debt sought to be attached was one alleged to be payable by a trustee to the bene- 
ficiary ın future Tt was held that ıt was not ‘a debt owing or accruing’ Lindley, 
Lk, observed thus -— 

* I should say, apart from any authority, that debt legal or equitable can be attached whether 
it be a debt owing or accruing , but 1t must be debt, and a debt 1s a sum of money whichis now 
payable or will become payable ın the future by reason of a present obligation, debitum in praesenti, 
solvendum in futuro An accrumg debt, therefore is a debt not yet actually payable but a debt 
which 1s represented by an existing obligation .The result seems to me to be this: 
You may attach all debts, whether equitable or legal , but only debts can be attached, and moneys. 
which may or may not become payable from a trustee to his cestui que trust are not debts ” 

The Supreme Court dealt with the true nature of a contingent debt 1n Civil Appeals 
Nos 319 and 320 of 1961 Shanti Prasad Jam v. Union of India? Venkatarama Ayyar, J. 
delivering the judgment of the Court stated the posrtion thus 

“ The law 1s thus well settled that a contingent debt 1s no debt until the contingency happens, 
and as the right of the appellant to the amounts 1n deposit in his name in the Deutsche Bank 


arises only on the happening of the contingencies already mentioned, ıt follows that there 1s no 
debt due to him m praesenti and there could be no loan thereof within section 4 (1) of the Act ” 


The Act referred to in that case ıs the Foreign Exchange Regulation Act (VII of 
1947) The section provides as follows . 


“ Except with the previous general or special permission of the Reserve Bank, no person resi- 
dent 1n India other than an authorised dealer shall, outside India, buy or borrow from, or sell 
or lend to, or exchange with, any person not being an authorised dealer, any foreign exchange ” 


The essential 1equisites of a debt are therefore (1) An ascertaimed or readily 
calculable amount (2) An absolute unqualified and present liability in regard to 
that amount with the obligation to pay forthwith or 1n future within a time certain. 
(3) The obligation must have accrued and be subsisting and should not be that 
which 1s merely accruing. 


Mr. Ramamani, learned counsel for the assessee relied upon the decision in. 
O° Driscoll v Manchester Insurance Committee?, ın support of the pioposition that 
a debt owing or accruing need not be a liquidated amount but may also consist 
of an unascertamed amount. In that case an Insurance Committee constituted 
under the National Insurance Act, 1911 and 1913 entered into agreements with tke 
panel doctors of that district by which the whole amounts received by the Committee 
from the National Insurance Commissioners were to be pooled and distributed 
among the panel doctors in accordance with the scale of fees The total amourt 
available for medical benefit so received by the Committee was to be the limit of 
theireliability to the panel doctors , and if the total pool was insufficient to meet 
all the proper charges of the panel doctors 1n accordance with the scale there was to 
be a pro rata reduction for each doctor, and on the other hand if 1t should be in excess 
of the amount required the balance was to be distributed among the panel doctors. 
It was held that where a panel doctor has done work under his agreement with the 
Insurance Committee and the Committee have received funds in respect of medical 
benefit from the National Insurance Commsitoners, there 1s a debt owing Or accruing 
from the Insurance Committee to the panel doctors which may be attached under 


(1883) LR 11 QB D 518. 3 LR (1915) 3K B 499, 
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Order 45, rule. 1, notwithstanding that as a matter of calculation the exact share 
payable to hum may not yet have been ascertained. At page 512, Swinfen Eady, L.J., 
stated thus ° , 


* It is contended, however, that there cannot be a * debt ’ until the amount has been ascertained, 
and in support of this contention cases have been cited to us where ıt was attempted to attach 
unliquidated damages But 1n such cases there ıs no debt at all until the verdict of the jury 1s 
pronounced assessing the damages and judgment ıs given Here there ıs a debt, uncertain in 
amount, which will become certain when the accounts are finally dealt with by the Insurance 
Committee Therefore there was a ‘debt’ at the material date, though 1t was not presently 
payable and the amount was not ascertamed. It 1s not lıke a case where there 1s a mere probability 
of a debt, as, for 1nstance, where a person has to serve for a fixed period before being entitled 
to any salary, and he has served part of that period at the time the garnishee order mısı 1s served. 
In such a case there 1s no * debt? until he has served the wholé period." 


Against this view of the learned Lord Justice it is interesting to note the view of 
Hallett, J, in Seabrook Estate Co, Ltd v Ford!. The facts 1n that case were,as 
follows. A debenture-holder of a limited company appointed a receiver and manager 
of the premises charged by the debentures. The receiver filed returns of receipts 
and payments for two periods of six months ending on June 30, 1948 and December 
31, 1948 respectively showmg a balance in his hands of £ 891 1s 4d. out of which 
he expected to have to pay £ 425 to debenture-holders, the costs and legal charges 
of the receivership and a preferential claim for 1ncome-tax Before the recervership 
was terminated a judgment-debtor of the company served on the receiver an order 
nist for the attachment of £559 13s or part of that sum out of the 
amount in the hands of the receiver as a debt due by the receiver to the cornpany. 
It was held that on the date of the service of attachment order there was no debt 
in praesenti and therefore there was no debt owing or accruing to the company from 
the receiver within the meaning of Order 45, rule 1 of the Rules of the Supreme Court 
The order nisi was discharged The case 1n O' Driscoll v Manchester Insurance Com- 
mittee?, was referred to by Hallett, J, and treated as a binding authority for the 
proposition that where a debt 1s established mm praesenti it is not sufficient objection 
to say that the exact amount of the debt will be the subject of a calculation which 
has not yet been made and, 1t may be, cannot yet be made The following observa- 
tion of Bankes, LJ, 1n O’Driscoll v Manchester Insurance Committee, is adapted 
by Hallett, J, as laying down the correct position in law . 

* But the distinction must be borne in mind between the case where there 1s an existing debt, 
payment whereof 1s deferred, and the case where both the debt and its payment rest in the future 
In the former case there 1s an attachable debt, 1n the latter case there 1s not If for instance, a 
sum of money ıs payable on the happening of a contingency, there 1s no debt owing or accruing 
But the mere fact that the amount 1s not ascertained does not show that there 1s no debt ” 

In our opinion the decision 1n O’ Driscoll v Manchester Insurance Committee?, 
is authority only for the limited position that there can be an attachable debt within 
the meaning of the said expression under Order 45, rule 1 of the Rules of Supreme 
Court, where the liability 1s present and accrued but where the quantification of 
that liability 1s readily ascertamable but not ascertained We must point out, however, 
that we are concerned 1n this case with the language of the Wealth Tax Act which uses 
the expression “debt owed” The words of the Act must be given their ordinary 
and natural signification and decisions and opinions of Judges upon the language 
of other Acts are an unsafe guide. 


Now we have to turn to the provisions of the Indian Income-tax Act to ascertain 
when a tax liability emerges into a debt due to the Revenue Under this Act‘it 1s 
perfectly clear that the tax lability becomes a debt due only after a notice of demand 
under section 29 1s served on the assessee This section requires the Income-tax 
Officer to serve upon the assessee or other person liable to pay the tax a noitce of 
demand ın the prescribed form specifying the sum payable If the assessee fails 
to pay the amount demanded within the time and the place and to the person men- 
tioned in the notice, he shall be deemed to be in default. It is, however, open to 
the Income-tax Officer to treat the assessee as not being in default when he has 
presented an appeal against the order of assessment. When an assessee 1s 1n default 
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in paying the tax levied the Income-tax Officer may direct the recovery of that amount 
by forwarding to the Collector a certificate under his signature specifying the amount 
of arrears due from the assessee ; the Collector on receipt of such certificate shall 
proceed to recover from the assessee the amount specified as if 1t were an arrear 
of land revenue The basic requirement for payability of the tax and for the exercise 
of the right of the Department to collect the tax 1s therefore conditioned on the issue 
of a notice of demand. The scheme of the Act is that the income of ‘ the previous 
year ' 1s assessed to tax 1n “the assessment year’ The total income of the assessee 
in the whole of ‘ the prévious year’ 1s computed and brought to tax The Finance 
Act of each year fixes the rate of taxation in regard to each assessment year which 
is always the financial year. It 1s true that the liability to tax arises by virtue of the 
charging sections, section 3 or section 6 at the close of the previous year and earlier 
than the commencement of the assessment year It 1s that liability which 1s assessed 
arti quantified 1n the assessment proceedings As pointed out by the Federal Court 
in Chatturam and others v Commissioner of Income-tax, Bihar?, following the obser- 
vation 1n Whitney v Commissioners of Inland Revenue?, the hability does not depend 
on assessment, that ex hypothesi has already been fixed clearly by Act The incidence 
of liability 1s statutory and 1s de hors the assessment. But when does the tax hability 
assume the character of a debt 1s the real question 1n this case At the close of the 
previous year it 1$ an unascertained liability. After the order of assessment it 1s 
specified, being quantified Even at that stage, the assessee 1s not a debtor having 
regard to the provisions of the Act — It 1s only the service of the notice of demand by 
the Department calling upon the assessee to pay the tax levied that marks the 
emergence of a debt. 


The above position has now been settled by a catena of decisions In Doorga 
Prosad v Secretary of State?, Sir John Beaumont delivering the judgment of the 
Judicial Committee observed 

although 1ncome-tax may be popularly described as due for a certain year, 

it is not 1n Jaw so due It 1s calculated and assessed by reference to the income of the assessee 


for a given year, but ıt ıs due when demand 1s made under section 29 and section 45 It then 
becomes a debt due to the Crown, but not for any particular period ” 


Dealing with a case of a levy of salestax under the Bengal Finance (Sales-Tax) 
Act, 1941, Chakravarti, CJ, of the Calcutta High Court stated 1n Recols (India) 
Ltd, In re4 

* A tax is due only when it has been ascertained, quantified and notified to the assessee with a 


demand for payment and that seems to me to be the effect of the Sales Tax Act itself as much as 
of the Income-tax Act " 


In Jomt Official Liquidators of the P J Bank v Commissioner of Income-tax?, 
the question arose whether the advance income-tax demanded from a company 
under section 18-A of the Indian Income-tax Act 1s a tax falling within section 230 (1) 
(a) of the Indian Companies Actin respect of which State has got a right of priority 
over other debts A Division Bench of this Court Rajamannar, C J , and Venkata- 
rama Auyar, J, held that ıt was a tax. In that case ıt was common ground that 
there was a demand of the advance tax within the prescribed period At page 147 
the learned Chief Justice observed thus 

“That question 1s whether the amount for which a demand has been issued and which we have 

alteady held 1s 1n the nature of a tax 1s due from the company at the date of the winding up order 
and became due and payable within twelve months next before that order .. As 
observed by the Privy Council in Dooiga Prasad v Secretary of State?, the tax becomes due 
when demand 1s made undef section 29 and under section 45 of the Act ” 

In the present case it is common ground that there was a demand of the tax 
within the prescribed period The tax therefore fell within the category mentioned. 
in section 230 (1) (a) of the Indian Companies Act In our opinion a levy of 1ncome- 
tax does not by itself constitute a debt , the essential thing that creates a debt in 
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consequence of the levy ıs the 1ssue and service of a demand under section 29 of 
the Act. 


The definition of ‘ net wealth’ under section 2 (m) as amended ın 1959, which 
is clearly retrospective 1n operation, tends to support the view that assessment to 
tax would not bring into existence an owing debt The section provides that if 
the tax 1s objected to 1n appeal or revision or remains unpaid for twelve months 
prior to the valuation date it ıs not a debt owed Even after demand 1s made if the 
assessee questions the levy 1n appropriate proceedings or neglects to comply with 
the demand for more than twelve months prior to the valuation date the character 
of debt 1s lost for the purpose of computation of the net wealth 


In TC No. 18 of 1960 we held that estate duty payable by the assessee 1s not 
a debt owed by the assessee on the valuation date Referring to the expression 
* debt owed’ we observed ° e 


“ This expression came 1n for construction in TC No 210 of 1959 where we held that a claim 
against an estate of an unascertained nature cannot be regarded as a debt owed by the assessee 
on the valuation date It 1s not disputed that 1n the present case the assessment to estate duty 
was made long subsequent to the valuation date There was no doubt the liability under the 
Estate Duty Act, but that liability was not ascertained or quantified ” 


We are of opinion that the definitive words of section 2 (m) of the Wealth Tax 
Act, permitting deduction of ‘ debts owed’ cannot be stretched without doing vio- 
lence to the language to cover an amount reserved for a tax lability, 1n anticipation 
of assessment or future demand if assessment has been made In this view of the 
matter, 1t follows that the assessee 1s entitled to claim the two sums of Rs 10,22,463 
and Rs 2,56,762 relating to advance tax under section 18-A and the final assessment 
to tax respectively as deduction in the computation of net wealth'as they were debts 
by reason of the demand for payment issued by the Department The other sum of 
Rs 20,45,384 1s not a debt owed within the meaning of section 2 (m) as 1t 15 common 
ground that the Department had not even assessed the 1ncome and levied the tax. 


We agiee with the conclusion of the Judicial Member of the Tribunal. The 
question 1s thus answered partly in favour of the assessee and partly in favour of 
the Department There will be no order as to costs. 


V.S. — Reference answered accordingly, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mn. Justice G R JAGADISAN AND Mr Justice K Srinivasan. 





E. S. HAJEE ABDUL KAREEM & SON, SALEM .. Applicant* 
y. 
THE COMMISSIONER OF INCOME-TAX, MADRAS . Respondent. 


Income-tax Act, (XI of 1922), section 10(2)f (11) —Jnterest—Borrowed | capital—4Amount to the credit of 
partner’s donee 1n firms books—Interest thereon whether allowable 


Mohamedan Law—Guift by parnter of amount out of his share of parinership assets—Transfer entries in 
firms account books in donee’s favour—No delwery of cash—No sufficient cash balance wiih firm on relevant 
date—Guft, whether valid 


The assessee 1s a firm of two partners A K and A G, both of them governed by Mohamedan 
Law  OnSlst March, 1953, A K declared before a Committee of Muslims that he had made cer- 
tain gifts to his wife and minor children On the same day, transfers entries were effected in the 
firm's accounts, debiting K A’s account and crediting the said persons with the respectiveeampunts 
of gift No Gash was delivered by A K The cash balance with the firm on that day was less than 
the amounts of gift The amounts thus transferred to the various persons continued to stand to their 
credit in the firm's accounts, and were credited with interest year after year, but the claim by the firm 
to deduct the interest was rejected by the Income-tax Officer, ın the relevant assessment years For 
the assessment year 1957-58, the claim was again pressed, but was rejected by the Officer on the 


ground that the gifts were not valid The disallowance was confirmed in appeal On a Case Stated 
by the Tribunal, at the instance of the assessee,— 


Held, that the amount claimed should be allowed as interest on capital borrowed for the purposes 
of business under section 10 (2) (11) of the Indian Income-tax Act, 1922 


ee Ó—— ——  — M — M E a ee 
*'T.C. No. 95 of 1960. 15th October, 1962, 
i 23rd Asvina, 1884, Saka. 
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Under Mohamedan Law, there should be delivery of possession 1n order to render the gift valid, 
‘but physical delivery 1s not necessary ın every case ‘The nature of the delivery must depend on the 
mature of the subject-matter of the gift 


What the donor purported to give 1n the instant case were certain amounts representing the assets 
of the firm The amounts were taken to the credit of the donees ın the firm's business, and the firm 
treated itself as the debtor of the donees To all intents and purposes, what was done was to create 
a right m the donees to a share m the assets of the firm In the nature of things, ıt was 1mpossible for 
the donor to deliver physically any part of the subject matter of the gift Ifthe donor should be 
required to effect physical delivery of cash to the donees, the only things that could be done was to 
Jiıquıdate the firm, dispose of the business, convert its assets into cash and distribute the assets or cash 
among the donees ‘The validity of the gift should not be made to depend on such an impract:ical 
-course 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922)in R A. No. 67 


-of 1959-60 on its file for decision on the following questions of law, viz :— 


“1 Whether there had been valid gifts on 31st March, 1953 ? 
2 If the answer to the above question Js in the affirmative whether the interest of Rs 7,959, 
+s paid on capital borrowed for purposes of business allowable under section 10 (2) (w) ?" 


S Swaminathan, for Applicant. 


S Padmanaban for S Ranganathan, Special Counsel] for Income-tax, fof 
iRespondent 


The Judgment of the Court was delivered by 

Srinivasan, J —The assessee 1s a firm which consisted of two partners, Abdul 
Kareem and his son Abdul Gaffar Saheb On the 31st of March, 1953, Abdul 
Kareem made a declaration before the Masjeed Committee of Mahammadpara, 
whereunder he made certain gifts to his wife and children In the books of the 
assessee, transfer entries were made on the same date, debiting the account of Abdul 
Kareem with these amounts and crediting the accounts of the above parties, the 
«donees under the gifts The cash balance on that date was not sufficient to enable 
Abdul Kareem to withdraw any amounts and make the gifts by way of cash Fol- 
Jowing this, the constitution of the assessee firm underwent severa) changes Besides 
Abdul Kareem and his eldest son, six other employees of the firm were taken 1n 
as partners In the assessment years following these gifts, the various parties to 
whom the gifts had been made figured as depositors 1n the accounts of the firm and 
jnterest was credited to their accounts In the assessment year 1954-55, such 
interest was claimed as a deduction but was disallowed by the Income-tax Officer. 
“This view was accepted by the Tribunal ın due course In the subsequent years 
1955-56 and 1956-57, again interest payments on these accounts were disallowed 
For the assessment year 1956-57, however, the Appellate Assistant Commissioner 
allowed interest credited to the accounts of the minor children, but directed that 
these amounts should be assessed 1n the hands of the father. Though the statement 
of the case does not say whether the interest credited to the accounts of the major 
‘children of Abdul Kareem was disallowed or not, that appears to have been the case. 
"Ihe assessment year now in question before us 1s 1957-58, and in respect of this 
assessment year, the assessee firm claimed that certain amounts had been paid by way 
„of interest on the abovesaid accounts, except to Abdul Gaffar, who was a partner. 
It was accordingly claimed that these deposits amounted to capital borrowed for the 
purpose of the business and that the interest payments were therefore allowable. But 
the knc3me-tax Officer disallowed the claim following his earlier orders The view 
‘that he took was that the gifts had been made only by means of book entries and 
that there had been no delivery of the gifts, and that, even otherwise, 1n so far as the 
interest payments to the minors were concerned, such interest payments were 
áncludible ın the assessment of Abdul Kareem under section 16 The matter went 
in due course before the Tribunal, and the Tribunal] held that these gifts remained 
as book entries only and that they were not valid gifts Certain affidavits proceeding 
from the parties were also filed before the Tribunal, but the Tribunal took the view 
that these affidavits had been brought into existence by the interested persons and 
could not be accepted as they stood In the opinion of the Tribunal, in order that 
there should be a valid gift, there should have been actual delivery of cash, which 
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admittedly was not done. The Tribunal thought that the declaration and the entries 
made in the account-books did not amount to valid gifts. 


On the application of the assessee, the following questions have been referred 
to us : " 
*1. Whether there had been valid gifts on the 31st March, 1953 ? 

2. If the answer to the above question 1s ın the affirmative, whether the interest of Rs 7,950: 
is unterest paid on capital borrowed for purposes of business allowable under section 10 (2) (am) ?'* 

Nowhere 1n the orders of the Departmental Officers or in the order of the Tri- 
bunal do We find any suggestion that these gifts were not genuine That Abdul 
Kareem made a solemn statement before certain other persons, the Masjeed Com- 
mittee of Mahammadpara, voluntarily making these gifts ıs beyond question. It 
1s not also denied that following this declaration, Abdul Kareem caused necessary 
debit entries to be made ın his accounts as well as credit entries in favour ofethe 
parties to whom the gifts had been made Though undoubtedly, 1n the previous 
years and ın this year of assessment, the interest credited to the accounts of these 
persons was denied allowance under the provisions of the Act, that such interest 
payment was so credited to them and that they became entitled to receive those 
amounts 1s beyond controversy On appeal, the Tribunal observed 1n :ts appellate 
order relating to 1954-55, that there had been no proper delivery of the intended 
gifts, which continued to belong to the partner, 1 e , Abdul Kareem While it 15 no 
doubt true that there 1s no evidence of any actual delivery of cash to the donees of 
the gifts, the further observation that the amounts continued to belong to the partner 
Kareem, the donor, seems to be wholly without any basis A somewhat consistent 
feature that 1s noticeable 1s that while theinterest paid to the donees other than Abdul 
Gaffar has been disallowed, the factum of the gift to Abdul Gaffar, who was one of 
the partners, bas not been attacked Ifthe gift in favour of the other donees 1s invalid 
for the reason that there was no actual delivery, the same defect should attach to 
the gift that was made to Abdul Gaffar, the eldest son, who happened to be a partner 
in the firm. In the appellate order of the Tribunal, the Tribunal referred to the case 
of Chimanbhai Lalbhat v Commissioner. of Income-tax1 The Tribunal thought 
that in that case, 1n addition to the entries in the assessee’s own books of account, 
the assessee had furthe. instructed his bankers to debit him and credit the donees wth 
the respective amounts of the gifts. This, ın the opinion of the Tribunal, madea 
difference, because there was the interposition of a third party as to the carrying 
out of the object of the assessee and that, on the other hand, 1n the present case, there 
were only book entries 1n the books of the firm 1n which the assessee 1s a partner and 
this, the Tribunal thought, did not have the effect of handing over possession of the 
funds to the donees. This was the principal reason which led to the Tribunal to 
hold that the gifts were not valid gifts, as there was no actual delivery essential to 
complete the gifts. 


The short question then 1s whether 1n the circumstances of the present case, the 
gifts can be regarded as valid It seems to us that there can be no hard and fast 
rule and that the nature of the subject-matter of the gift must govern the decision. 
Whether actual possession can or cannot be given to the donee must 1n any instant 
case depend upon the nature of the subject-matter of the gift It 1s true that the 
principle of the Mohammadan Law requires that in order to make a good gift, there 
should be delivery of possession But the question, 1s, possession of what > In 
Mullah's Mohammadan Law, at page 137, the learned author observes : 

* If a donor does not transfer to the donee so far as he can the possession which he can transfer, 
the giftis nota good one The donor must so far as 1s possible for him transfer to the donee that 
which he gives, viz , such right as he himself has But this does not imply that where a right to 
property forms subject of the gift, the gift will be invalid, unless the donor transfers what he himself 
does not possess, viz , the corpus of the property He must evidence reality of the gift by divesting 
himself so far as he can of the whole of what he can ” 

e portion extracted above appears to be from Anwaruddnm v Nazimuddn 
Shaw 


Li 


1. (1958) 34 LTR. 259. 2 (1899) I L.R. 21 All. 165. - 
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There is thus clear authority that the question as to how far tbe possession of 
the thing gifted can be given physically to the donee must depend upon the nature 
of the subject-matter of the gift In the 1nstant case, we have noticed that what the 
donor purported to give were certain amounts representing the assets of the firm 
which were taken to the credit of the donees in the accounts of the firm. Ifthe donor 
should be required to pay cash and effect physical delivery of the cash to these donees,. 
the only thing that he could have done was to dispose of a flourishing business, con- 
vert it 1nto cash and divide the cash among the donees. We do not think that the 
law can possibly require any such impractical approach to the question The 
donor was entitled to a considerable part of the firm’s assets If he desired to make 
any gifts of cash, consistently with the surrounding circumstances, we believe that 
a valid gift could have been made if he transferred to the donee, 1n so far as the sub- 
Jgct-matter of the gift was capable of, possession of that subject-matter In this 
case, the 1dea was undoubtedly that 1mmediately after the making of the gifts those 
amounts were to be taken to the credit of the donees 1n the firm's business and the 
firm treated itself as the debtor of tbe donees This was effectuated by making 
entries ın the accounts following the formal declaration which the assessee made in 
the presence of respectable persons In addition, year after year, the donees were 
credited with the interest upon the amounts and these entries did operate as 
acknowledgment of the liability of the firm as a debtor of these donees and the 
creation of a corresponding right 1n the donees to recover these amounts from the 
firm To all intents and purposes, what the assessee did was to create anght 1n the 
donees to a share 1n the assets of the firm In the nature of things, cherefore, it was 
impossible for the assessee to deliver physically any part of the subject-matter of the 
gift As we have pointed out, if he had set out to do so, the only solution would 
have been to have liquidated the firm, convert 1ts assets 1nto cash and thereafter to 
distribute the assets We are exceedingly loath to believe that the validity of the 
gift, having regard to the nature of the subject-matter of the gift, should be made 
to depend upon such an impractical course. 


In T. C No 34 of 1959, a case decided by us, a similar question arose. There, 
a father, made gifts of Rs 4,500 to each of his six sons, and debited himself with those 
amounts and credited the sons with similar amounts This was followed by the 
formation of a partnership between the father and the sons But that apart, what 
we had to consider 1n that case was whether that would not suffice to validate the 
gifts We observed : 


“ Where the gift consists of cash or money, the donor can by merely handing over the subject-- 
matter of the gift to the donee effectively bring about a gift It 1s open to the donee to hand back 
the gift to the donor asking him to keep ıt with hum on his behalf or treating him as his debtor It. 
1s implicit 1n a credit entry 1n favour of the donee ın the account books of the donor that the amount. 
standing to such credit bas been gifted to the donee and has been invested with the donor Though 
the entry as such may not conclusively establish a real and effective gift, it 1s evidence in support 
of the gift, and that evidence, taken along with the other evidence that may be available, can establish 
a gift, if the requirements of law are fully satisfied ” 


Do the surrounding circumstances in the present case afford such evidence, 
is the next question We have already pointed out that apart from the first son, 
who was himself a partner in the partnership, the other donees were not partners, 
But, at the same time, immediately following upon these gifts, several other employees 
of the firm were taken into the business as partners, so that there were as many as 
SIX persons, outsiders, unconnected with the family, who were partners of the firm 
In the presence of these partners, the interest payments to these donees have been 
entered in the accounts, year after year, and 1t 1s not too much to say that there has 
been no word of protest from the other partners of the firm Obviously, if the 
entries relating to the gifts were untrue, the other partners of the firm would have 
found occasion to object to the payment of this interest On the other hand, thus 
has been accepted by all parties, so that the genuineness of the gifts is beyond question. 
As we have already indicated, whether physical delivery should exist in any given 
case 1s a matter which would depend upon the nature of the subject-matter of the gift. 
In the present case, we are satisfied that the gifts were genuine and valid 
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It accordingly follows that Question (1) has to be answered 1n favour of the 
assessee. l 

Following Question (1), the Second Question has also to be answered 1n favour 
of the assessee. The assessee.will be entitled to 1ts costs Counsel’s fee Rs 250. 


P R.N. ————— Reference answered 
in favour of assessee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mr JUSTICE VEERASWAMI. 


Peirce, Leslie & Co., Ltd., Coimbatore, Managing Agents of Peria 
Karamalai Tea and Produce Co, Ltd, representing the 
Management of Akkamalai Estate, Valparai .. Petitrioner* © 


v 
The Presiding Officer, Labour Court, Coimbatore and another Respondents. 


Industrial Disputes—Dismissal of workmen in pursuance of findings in a domestic inquıry— Jurisdiction of 
Labour Court to interfere 


It ıs now well settled that the power of the Labour Court to interfere with the findings of the 
management ın a domestic inquiry against an employee regarding disciplinary action, etc , 1s limited 
to see if the management acted mala fide or whether there was victimisation or unfair labour practice 
or violation of prmeiples of natural justice Though a Labour Court may not be jurstified ın looking 
into the sufficiency of the evidence in such inquiries it can certainly interfere 1f ıt finds that there 1s 
no evidence whatsoever to support the findings Where, however, the Labour Court feels that the 
domestic inquiry was unfair ın the sense that leading questions were put to the witnesses and the answers 
required by the management were obtained, the Court can examine the evidence itself and come 


to 1ts own conclusion 

Petition under Article 226 of the Constitution of India, praying that 1n the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calltng for the records in I D No. 3 of 1961 on the 
file of the Labour Court, Coimbatore, and quash the order, dated roth April, 1961 
and made therein 


P. Kurian instructed by M/s King and Partridge, for Petitioner 
S Mohan for the Additional Government Pleader, for Respondent No. 1. 
P. R. Gokulakrishnan and S Jayakumar, for Respondent No 2 


The Court made the following 
ORDER —The question of the propriety of the non-employment of three work- 
men was referred under section 10 (1) (c) of the Industrial Disputes Act for adyudica- 
tion They were all dismissed by the management by the order, dated 1st November, 
1060, on a-charge that on the morning of 24th September, 1960, they instigated the 
other workmen not to work since there was a move on the part of the workmen to 
ask for a holiday that day on account of ram. The management at the domestic 
enquiry found the charge proved and punished the workmen as aforesaid. The 
propriety of this action questioned by the three dismissed workmen became the sub- 
Ject of an industrial dispute which was eventually referred for adjudication ‘The 
Labour Court, Cormbatore, came to the conclusion that there was altogether no 
basis for the charge and ın that view directed the reinstatement of the three workmen 
with back wages. This petition is to quash the award. 


The point urged for the management ıs that the Labour Court exceeded ats 
jurisdiction, reviewed the evidence led at the domestic enquiry as well as befoxé it 
and came to its own conclusion differing from the finding ot the domestic enquiry 
that the charge was not proved This Court in Travancore Knitting Co, Tuppur v. 
Muthuswamy!, set out the principles which should govern the Labour Court, in dealing 
with the disciplinary order of a domestic Tribunal. There the Court observed -— 

“ In dealing with an order, such as in the case of a domestic Tribunal, the power of the Labour 


Court 1s confined only to see whether in making the order, the management acted mala fide, or there 
was victimisation or unfair labour practice or violation of the principles of natural justice or the finding 
Eee SASS ha M—M————————M—————— 


*WP No 915 of 1961 21st November, 1962. 
(30th Kartika, 1884, Saka). 


1. (1962) 1 L.L J. 365. 
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of the domestic Tribunal 1s without a basis in the sense that it 1s entirely not supported by any 
evidence whatever as distinguished from sufficiency or adequacy of the evidence ” 


Evidently in this case, the Labour Court considered that the domestic enquiry was 
not fair. No doubt the Labour Court did not say so expressly but a perusal of its 
award makes that explicit. The Labour Court said : 

“I must say that some of the questions put by the Manager at the domestic enquiry after. the 


questions put by these workers to the management's witnesses seem to be leading and suggesting the 
answers to support the charge” 


A Tribunal charged with quasi-judicial fnnctions, and a domestic tribunalis of such 
a nature—is expected to approach the question for decision by ıt in an objective 
manner If facts of the enquiry show that an attempt was made ın it to put leading 
questions 1n order to get answers in support of the charge, 1t 1s obvious that such an 
enquiry cannot be to said be quite far. The conductor, who was examined at the 
enquiry in the first instance gave evidence that it was only Selvaray and not all the 
three persons ultimately dismissed who, before the commencement of the work at the 
normal time of 8 am engaged himself in an argument with the workmen not to 
attend to the work that day But the Labour Court in effect points out that by 
putting leading questions to the conductor and suggesting answers 1n support of the 
charges the management got what ıt wanted This was definitely, a serious point 
that threw doubt over the fairness of the enquiry. The Labour Court was, therefore, 
Justified 1n examining the evidence itself both at the enquiry and before it and on an 
assessment thereof, coming to the conclusion as to the propriety or otherwise of the 
action taken by the management against the workmen concerned 


It however, seems to be that the Labour Court was also justified 1n holding that 
there was no basis at all for the charge because 1t was common ground that all the 
workmen on the particular day went to work at 8 Am which was the usual hour for 
the commencement of the work On the evidence ıt appeared that they turned up 
for work at 7-30 A M and because of the mch ment weather, there was a request from 
them or atleast from sone of them that a holiday should be declared But when the 
orders came from the General Manager at 7-55 AM or 8AM that no holiday would 
be declared, all went to work. In such circumstances, the Labour Court reasoned 
that ıt could not properly be said that there was instigation by the dismissed workmen 
that the other workmen shnuld not commence work that day I find nothing wrong 
in the approach made by the Labour Court. 


Petition 1s dismissed with costs of the 2nd 1espondent. Counsel’s fee Rs. 100. 
R.M. ————— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT —MR JUSTICE VEERASWAMI. 
A. E. Shanmugham .. Petitioner * 
v. 
The Presiding Officer, Labour Court, Madras and another .. Respondents. 
Industrial Disputes Act (XIV of 1947)—Reference under—Dtsmissal of employee held invalid—Labour 


Court tf has Jurisdiction to award retrenchment comepensation 

When once a Labour Court finds that the dismissal of an employee is improper or invalid, the 
effect ıs that the employee should be deemed to have continued in service, and it 1s the duty of the 
Court to order re-instatement It 1s not open to the Court in such cases to treat the dismissal as 
some kind of retrenchment and award retrenchment compensation, which 1s attracted only 1n cases 
governed by separate and independent provisions of the Act 


Petitton under Article 226 of the Constitution of India, praying that in the cir- 


cumstances stated therein, and 1n the affidavit filed therewith the High Court will 
be pleased to issue a writ of certtorar calling for the records relating to the Award 





* WP No 559 of 1961. 13th November, 1962 
(22nd Kartika, 1884, Saka). 
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of the Labour Court, Madras, dated 31st January, 1961 and made in Complaint No. 
10 of 1960 and quash the said order and made therein. 


N. G. R. Prasad of M/s. Row and Reddy and P. G. Seetharaman, for Petitioner. 

S. Mohan for the Additional Government Pleader for Respondent No. 13 
Respondent No. 2 not represented. 

The Court mabe the following 


ORDER —The petitioner was dismissed from service on 22nd April, 1960, by the 
management, on a finding that the petitioner had engaged himself as an Ayurvedic 
and Siddha Practitioner, which was prejudicial to the interest of the employer The 
propriety of this dismissal was challenged by the petitioner, in an application under 
section 33-1 on the ground that there was a reference pending the industrial dispute 
for adjudication on the date of the dismissal. It would appear that there was 4n 
award on 26th March, 1960 which was published on goth April, 1960. The charge 
against the petitioner was framed on 21st November, 1959 and, as I said, he was 
dismissed from service on 22nd April, 1960. The Labour Court, Madras, has found 
that the dismissal was rmproper and ıt was an act of victimisation. Nevertheless, 
the Labour Court proceeded thus . 


«This 1s a case which cannot be treated as a dismissal because there 1s no misconduct as 
such meriting punishment The management cannot also be directed to take back this worker, when 
they entertain apprehension that 1t will prejudicially affect their interest Having regard to all the 
circumstances, I think ıt will be proper, in the interest of both sides to treat the termination as in the 
nature of retrenchment and my order 1s that the termination in this case will be treated as retrench- 
ment ”. 

On that reasoning, the Labour Court declined to reinstate the petitioner, but awarded 
retrenchment compensation on a certam rate This petition is to quash the award. 


It is obvious in the context of section 17-A and section 20 (3) of the Industrial 
Disputes Act that the reference for adjudication of Industrial Dispute No. 4 of 1959 
was pending on 22nd April, 1960, when the petitioner was dismissed from service. 
It does not appear that the management even applied under sectiofi 33 (2) for appro- 
val of the dismissal. The Labour Court, was, therefore right ın coming to the con- 
clusion that the dismissal was improper not only on that ground but also on the 
merits. 


When the Labour Court found that the dismissal was improper and that 1t so 
declared, the effect of it was that the petitioner should be deemed to have continued 
inservice, Insuch circumstances, 1t was the duty of the Labour Court to have order- 
ed reinstatement ^ Instead, 1t treated the dismissal as a sort of retrenchment, which 
clearly 1t had no jurisdiction to do Retrenchment 1s governed by the provisions of 
sectiofi 25-F of the Industrial Disputes Act, and the termination will amount to 
retrenchment only if the requisites of that section are satisfied. It 1s not open to the 
Labour Court to ignore the statutory provisions and treat the dismissal, which it held 
to be improper, as a sort of retrenchment and grant compensation on that basis. 


The award of the Labour Court, in so far as it held that the petitioner should 
be deemed to have been retrenched from service and granted retrenchment com- 
pensation on that basis, ıs hereby quashed. The result 1s the Labour Court will 
consider afresh the relief to be granted to the petitioner and dispose of the enatter. 
The petition 1s allowed to that extent No costs. 


R.M Petition allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — Mm. JusricE M ANANTANARAYANAN. 
G.H Yusuf Sait .. Petitioner*® 


U. 
S. Ramamurthy .. Respondent. 


Cunl Procedure Code (V of 1908), section 151 and Order 47, rule 1—Scope—Inherent power to set aside 
ordes under Provincial Insolvency Act (V of 1920) dismissing petition to adjudicate debtor—Petttioning Creditor 
reporting settlement out of Court between him and debtor—Court advancing hearing and dismissing petition — 
Application by another creditor for review of order of dismissal and to restore petition and to substitute applicant as 
petitioning Creditor—Order allowing petttion—If without jurisdution—Cuwil Procedure Code (V of 1908), 
section 114—Provincral Insolvency Act (V of 1920), sections. 5,16 and 75—Jnherent powers of Court—Locus 
standı of applicant 

On 23rd December, 1959, an insolvency petition was filed by a creditor of the petitioner to have 
hifh adjudged insolvent, the act of msolvency alleged being a deed of settlement executed by the 
debtor on 7th October, 1959 in respect of all his properties of the value of about Rs 14 lakhs, 
making a gift thereof to his wife, which was attached as fraudulent The petitionmg creditor 
alleged that the debtor was indebted to various other persons also including the respondent The 
petition was posted for hearing on 5th October, 1960 But on 3rd October, 1960 the petitionmg 
creditor and the debtor (petitioner) filed a joint memorandum reporting settlement out of Court of the 
matter between them, and thereupon, the Court advanced the hearing of the petition and dismissed 
the petition as prayed for after recording the memordandum 


The respondent, another creditor, on coming to know of the matter of dismissal of the 
petition, filed an application to the Court under sections 5 and 16 of the Provincial Insolvency Act 
read with section 151 and Order 47, rule 1, Civil Procedure Code for Review of the Order of 
dismissal, to set 1t aside and to restore the petition to file and also substitute him as the petitioning 
creditor under section 16 of the Provincial Insolvency Act The Court allowed the petition. The 
debtor applied to the High Court for revision of the Order of the Lower Court allowing the petition 
for review, urging that the order was without jurisdiction, that the order was not “ agaist the 
respondent ”, that the respondent could not invoke the powers of the Court under section 5 of the 
Provincial Insolvency Act read with section 114 and Order 47, rule 1, Civil Procedure Code, the 
respondent was not a party to the order reviewed, and that the proper remedy of the respondent 
was by way of appeal under section 75 of the Act and the inherent powers of the Court under 
section 151, Civil Procedure Code could not be invoked 


Held, that the petitioning creditor was a kind of trustee for the general body of creditors, bound 
to serve their interests also by bona fide prosecuting his petition to adjudicate the debtor an insolvent, 
and that even if the Court had become aware of the error, defect or the possible injustice resulting 
from its order, by any other mode than the formal act of an aggrieved party, the Court woud still 
have inherent power under section 151, Civil Procedure Code to rectify the situation, as the settlement 
between the petitioning ereditor and the debtor was substantially an abuse of the process of the Court, 
and the order reviewing the earlier erroneous order was perfectly correct and proper 


7 dwrajv Gangammal, AIR 1953 Bom 430 , Chandramouleswaran v Krishnaswamt, (1952) 2 ML J 
148. AIR 1953 Mad 993, followed 
Bisheswar Pratap Sahı v Prath Nath, (1934) 67 MLJ 608 LR 61IA 378 LIR 56 All 
634 (P C) , Keshav Appa v Sitaram Hammandas, AIR 1946 Bom 20, Lal Singh v Dhanu? Mal Far 
Lal, ATR 1937 Lah 631 , Perumal Moopan v M K Venkatacharwar, (1922) 42 M LJ 563 and Thanga- 
veluv Chockalingam, (1943) 2 M LJ 572 ILR (1944) Mad 649 AIR 1944Mad 129, referred to. 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court nf the Subordinate Judge of Nilgiris at Ootacamund, dated 
25th November, 1961 and made in I A.S. No 186 of 1961 ın I.P. No. 5 of 1960. 


A.K. Sriraman, for Petitioner. 
K. Hartharan, for Respondant. 


-Tke Court delivered the following 


JupcmMENT.—This reviston proceeding involves a question of snme interest and 
importance with regard to the degree to which a Court exercising powers in in- 
solvency could review or set aside 1ts own order, either under powers vested 1n the 
‘Court by virtue of section 5 nf the Provincial Insolvency Act (Act V of 1920) read 
with section 114, Civil Procedure Code and Order 47, rule 1, Civil Procedure Code 
or by virtue of its inherent powers under section 151, Civil Procedure Code. As 
I shall show presently, there 1s the authority of the judgment of a learned Judge of 
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this Court 1n Ghandramouleswaran v Krishnaswvmt1, ın an instance that was very similar 
upon the facts, for the affirmative reply to the question. with regard to the power 
of the Court. But the matter ıs not free from difficulty, particularly ın view of 
certain authorities that have been placed before me by learned counsel for the peti- 
tioner Hence I shall first particularise the essential facts which have led up to the 
revision proceeding. 


A certain petitioning-creditor, one Fred J. Dyas, filed I.P No 5 of 1960 before 
the learned Subordinate Judge of Nilgiris at Ootacamund, to have the adjudication 
1n insolvency of the present revision-petitioner (insolvent). The act of insolvency 
alleged was that on 7th October, 1959, the insolvent had executed an alleged deed 
of settlement, by virtue of which he had fraudulently gifted away or transferred all 
his properties, worth over Rs 14 lakhs in favour of his wife The petition which 
was filed on 23rd December, 1959 further alleged that the insolvent was indebted to 
various persons including the petitioning-creditor himself, and the present respondent 
in the revision proceeding ‘The petition was numbered I P. No. 5 of 1960 on 11th 
August, 1960. The insolvency was notified in the Gazette as per orders of Court, 
and the insolvency petition was posted on 5th October, 1960 for return of publica- 
tion in the Fort St. George Gazette and notices duly served 


On 3rd October, 1960 a joint memorandum was filed by the petitioning-credi- 
tor and the msolvent or debtor to the effect that the matter between them had been 
settled outside Court, and hence that the Court might be pleased to record the settle- 
ment and to dismiss the proceeding in insolvency Thereupon, the hearing of 
the petition was advanced to that date and it was dismissed recording the com- 
promise by the learned Subordinate Judge. 


Coming to know of these proceedings, the present respondent, a creditor who 
was abmittedly indicated as such by the petinoning-creditor himself filed an appli- 
cation under sections 5 and 16 of the Provincial Insolvency Act read with Ordei 
47, rule 1 and section 151, Civil Procedure Code to the Sub-Court, praying for a 
review of the order of dismissal passed on 3rd October, 1960 the setting aside of that 
order and the restoration of the application to file He also desired to be substituted 
as the petitioning-creditor under section 16 of the Provincial Insolvency Act. The 
Sub-Court heard and allowed this petition. The learned Subordinate Judge has 
pointed out that his earlier order, recording the compromise and dismissing the 
insolvency petition in terms of that record was defective and amounted to an ap- 
parent error of law That is because a petitioning-creditor 1s not merely acting 
for himself, but for the benefit of the general body of creditors whose interests also 
he is bound to subserve by his action to have the debtor adjudicated an insolvent. 
The result of such an order of Court, as the dismissal of the petition, would mean 
that the other creditors would not be 1n a position to rely on the alleged act of 1n- 
solvency, namely, the gratuitous transfer of a very substantial property, 1n the con- 
text of a general indebtedness, to the wife of the debtor himself shortly prior to the 


petition. 


In prosecuting this revision proceeding the debtor has relied on the following 
main grounds ın support of his contention that the Court had no jurisdiction to 
pass the order which 1s now sought to be impugned The respondent-creditor 
could not really invoke the powers of review vested ın the Court under segtion 5 
of the Provincial Insolvency Act, read with section 114 and Order 47, rule 1, 
Civil Procedure Code That is because, it 1s not enough that the respondent- 
creditor 1s a person aggrieved by the order of Court dated 9rd October, 1960 
It 1s conceded that he 1s a person aggrieved But he must further show that the 
order in question was one made “ against him " within the scope of section 114, 
read with Order 47, rule 1, Civil Procedure Code — Since, admittedly, the order was 
not made with the respondent-creditor as a party eo nomine, he could not validly 
invoke the powers of the Court in review The second ground is that the respon- 
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dent-creditor, being a stranger to the proceedings, could not invoke the inherent 
powers of the Court under section 151, Civil Procedure Code either to set aside the: 
earlier order. Reliance 1s placed upon certain observations in Perumal Moopan v. 
M.K Venkatacharar+ The third ground which is equally important 1s that the 
respondent-creditor has misconceived his proper remedy 1n instituting the application 
before the learned Subordinate Judge for review of the earlier order and the substitu- 
tion of the respondent-creditor on record under section 16. The earlier order was. 
appealable under section 75 of the Provincial Insolvency Act, and it 15 not ın dispute 
that far wider reliefs are afforded under that section than even under section 8 
(1) of the Presidency Towns Insolvency Act, as far as the party affected 1s concerned 

Further, the Provincial Insolvency Act does not vest the Court with any such wide 
powers as are invested ın the Insolvency Court under section 8 (1) of the Presidency 
Towns Insolvency Act Hence the true remedy of the respondent-creditor ought 
tq have been only the institution of an appeal under section 75. He could not 
have validly maintained the application for review. 


In further support of these arguments, certain authorities are relied upon, in 
clarification of the matters that incidentally arise for consideration upon the general 
situation of the facts earher set forth by me For instance, the following passage 
has been cited which occurs in Mulla’s “ Principles of Insolvency " atYpage 777: 

“An application for re-hearing under section 8 (1) can only be made by a person who was a: 
party to the proceedings in which the order was made [n this respect the right of re-hearing 1s much 
more limited than the right of appeal in insolvency for the right of appeal 1s given not merely to persons 
who are parties to the original order but to any person aggrieved thereby ^ 
This passage 15 relied upon 1n support of the argument that the respondent-creditor 
wholly misconceived his remedy When he came to know of the order recording 
the compromise and dismissing the petition in insolvency as a person aggrieved by 
this order, he should have properly instituted. an appeal under section 75 of the 
Act He had no locus stand: to institute any proceeding in the Court itself which 
passed the order, dısmıssıng the insolvency petition, for review of that order and 
for substitution of the respondent-creditor under section 16, either under that 
section, or under section 114, Civil Procedure Code, read with Order 47, rule 1, 
Civil Procedure Code or under section 151, Civil Procedure Code. Further the 
doctrine of inherent power cannot apply where there 1s some express statutory pro- 
vision which would meet a particular contingency or situation. In the decision 
of the Privy Council in Bisheshwar Pratap Sah v Prath Nath 2, ıt has been laid down 
that the powers of Court under section 114, Civil Procedure Code, must be read 
as qualified by the powers in Order 47, rule 1, Civil Procedure Code, for the reason 
that the Code itself provides that rules in the First Schedule will have effect as if 
enacted 1n the body of the Code. Again, the right of appeal of the respondent might 
now be barred, and the observations of the Privy Council ın Basheswar Pratap Sahi 
v. Prath Nath®, are relevant. 


On the contrary, learned counsel for the respondent-creditor not merely relies 
on Chandramouleswaran v Krishnaswami?, wherein the facts were very similar, but 
also upon several authorities of this Court and other High Courts, for the view that 
the Court has inherent power under section 151, Civil Procedure Code, under such 
circumstances, to review and set aside its own order in the interests of Justice. The 
decisions relied upon are Lal Singh v Dhanumal ja Lal*, Keshav Appa v Sitaram 
Hartymandas*, Thangavelu v Chockalingam® and jwra v Gangammal’, the last two 
decisions being under the Presidency Towns Insolvency Act. It is not necessary 
for me, for the purpose of disposal of this revision petition, to analyse the facts of 
these decisions, and the degree to which they may govern the present situation of 
fact It 1s sufficient for mc to observe that, in my view, the real reasons why the 
order of the Court, reviewing its prior order under section 151, Civil Procedure Code, 
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should be sustained as within the powers of Court and a valid order lies in the nature 
of the proceeding, 1n relation to the basic concepts of insolvency law, rather than 
in the question of the propriety of the form. For instance, the question does not 
merely depend, as ıt might ın other conceivable cases, on the status of the petitioning- 
creditor to invoke the powers of Court under section 151, Civil Procedure Code. 
It is for this reason the observations in Fivraj v. Gangammal!, are particularly relevant. 
There it ıs pointed out that a petitioning-creditor did not occupy the same status 
as the plaintiff who was a dominus lite as far as his suit was concerned The plaintiff 
could withdraw that suit, settle his claim or otherwise abandon ıt But a peti- 
tioning-creditor 15, 1f I may so express 1t, a kind of trustee for the general body of 
creditors, bound to serve their interests also by the bona fide prosecution of his peti- 
tion to adjudicate the debtor an solvent. Any other view would mean that the 
interests of the general body of creditors might be irreparably jeopardised by collus- 
sion between the petitioning creditor and the debtor. " 


Basheer Ahmed Sayed, J. ın Chandramouleswaran v " Krishnaswami?, has expressed 
his view of the matter ın words of almost identical import. The learned Judge said : 


* Such an order 1s certainly mamifestly unjust to the rest of the creditors, especially when 1t was 
brought to the notice of the Court 1n the petition filed by the petitioning-creditor that there were other 
creditors besides to whom payment had been suspended by the debtors The proper thing for the 
Court would have been to withhold the payment of the amount for a period in order to allow other 
creditors to come up and then adjudge their rights against the debtors Even if sections 16 
and 19 of the Provincial Insolvency Act would not be of any avail to the petitioner, still the Courts 
‘below had ample power and Jurisdiction to rectify situations such as this, where if such rectification 
aloes not take place, injustice will ensure "' 


In an earher context the learned Judge stresses : 


* If such be the policy underlying the Provincial Insolvency Act, ıt 15 all the more necessary and 
reasonable that when there 1s a compromise or settlement entered into between the petitioning-creditor 
and the debtors as a result of which the petition 1s likely to be dismissed once for all, there should be 
an opportunity given to other creditors who would like to safeguard their interests from being Jeo- 
pardised by the action of the sole petitioning-creditor ” 


I am therefore of the view that even if the Court had become aware of the 
error, defect or the possible injustice resulting from its order, by any other mode 
than the formal act of an aggrieved party, still ıt would have inherent power under 
section 151, Civil Procedure Code, to rectify the situation as the earlier settlement 
between the petitioning-creditor and the debtor was substantially “ an abuse of 
the process of the Court.” 


Consequently, the revision proceeding has to be dismissed. But learned counsel 
foi the revision petitioner (debtor) represents that ample provision has been, made 
already for the satisfaction of the claim or the non-pelitioning-creditor who has 
now been substituted under section 16, and that the alleged act of insolvency was a 
perfectly bona fide act which might be fully justified when the facts and the context 
of the transaction are taken into account. I need not express any opinion upon 
these arguments. They will no doubt be carefully considered on the merits when 
further proceedings are taken up by the Court below in the insolvency, resulting 
from the lifting of the interim stay directed by this Court. 


The revision proceeding 1s accordingly dismissed, but I make no order as to 
costs. e e 


P.R.N. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice P. RAJAGOPALAN AND Mn. Justice S. RAMACHANDRA 
IvER. 


Nambikkai Marı Ammal .. Appellant* 
v. 
A. Rathna Padayachi o Respondent. 


Madras Estates Land Act (I of 1908), sectzon 3 (2) (d)—Inams——Several grants to several grantees of 
portions of village, totality being an entire village or named village—Not an ‘ estate? within the Act—Inam Com- 
mission —Proceedings— Object. and purpose—Revenue only—Statement wn the Inam Register that entire village 
was Sarvamanyam—No inference that the grant was of entire village—Three Sikkas in respect of the grant— 
Construction of —Extstence of minor inams—Grant of minor inams before the major grant—Burden of proof—Sutt 

for patta under section 55 of Act (I of 1908). 
e 


Deed—Construction—Grant jointly to several persons. 


In order to come within the terms of section 3 (2) (d) of the Madras Estates Land Act, the grant 
should be a single one of the entire or named village coming within Explanation I thereof, although 
the number of grantees may be several But the provisions of the section will not be attracted where 
the grant was 1n substance a clubbing together of several grants of portions of the village, although 
all of them put together would constitute an entire or named village. 


It 1s well known that the Inam Commission was primarily constituted ın the interests of revenue 
-of the State The ultimate object of the Inam proceedings was to determine whether or not the lands 
claimed as mam were liable to or free of assessment But during the investigation conducted with 
that object 1n view, elaborate enquiries were made for investigating into titles of the various properties 
that were claimed as tax free grants or mams The Inam Commission was not so much concerned 
whether the particular grant was of the whole village or part of village, as its primary concern was 
‘to ascertain whether the whole village was granted albeit by several independent grants or whether 
any portion was excluded from the grant so as to be available for assessment of revenue. 


Admittedly ın the village of Malayappanallur there were certain minor mams. ^ These mams 
and that granted in favour of the 88 Brahmms together covered the entire village Therefore from 
the point of view of revenue it would be an entire sarvamanyam village in respect of which there could 
be no assessment Therefore no inference can be drawn from the statement ın Column 21 of the 
Inam Register that the entire village was a Sarvamanyam one 


The three Sikkas should be considered together The two subsequent S:kkas came into existence 
soon after the first one and should be held to evidence the latter part of a single transaction This 
appears to be the view which the Inam Commissioner took, as Column 13 specifically says . “ Names 
of the original grantees with extents or shares granted to them " Even accepting the view that the 
Sikkas 2 and 3 were merely explanatory addenda to the first, ıt would follow that S:kkas 2 and 3 

„only particularised or explained the subject of the original grant under the First Sikka The fact 
that soon after the grant ıt was interpreted as conveying definite or specified shares in the village 
to the respective grantees would show that the grant itself was of specified shares 


It 15 a general rule of construction that where a grant 1s made jointly to several persons, the pre- 
sumption 1s that they take as tenants-in-common, and that each of them would be entitled to an 
equal share 1n the property unless there 1s an indication to the contrary The rule that equality is 
equity 1s a principle peculiar to English Law and has no application to the construction of gifts under 
tthe Hindu Law. The question 1s not so much as the application of any artificial or equitable rule 
but one for the ascertainment of the intention of a grantor It 1s a familiar rule of construction of 
documents ın this country that unless one finds some indication 1n the grant or the document itself 
the prima facie rule of construction 1s that grantees take as tenants-in-common , ıt ıs also a rule of 
-construction that where a property 1s owned by several as co-tenants they take equally unless there 
as evidence to the contrary A joint grant without more would have vested in the various grantees 
a right to equal shares tnter se. 


When therefore the shares are not equal, the grant should be held to be several, as 1t would be 
-diffiéult £o conceive of 88 persons with unequal shares having been granted or even taken jointly. 
Malayappanallur will not be an estate within the meaning of section 3 (2) (4) of the Madras Estates 
Land Act, as the grants made to several persons could not be consolidated so as to form a whole village 
for the purpose of that provision. 


It is possible to conceive one of four alternatives 1n regard to the grant of minor 1nams (1) the 
minor imams might have been granted by the Rajah before the major inams, (2) the minor mams 
might have been granted simultaneously with the major inam, (3) the minor mams might have been 
reserved by the Rajah at the time of making the major grant and later granted to the minor inamdars: 
(4) the minor 1nams might have been granted by the inamdars under the major grant The fact 
shat the minor inams could not have been granted by the major 1namdars cannot therefore mean 
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that the grant should have been anterior to the major grant. It might have been simultaneous or 
it might have been reserved at the time of the original grant and granted later In either case the 
grant would not be one coming within the terms of Explanaiton I to section 3 (2) (d). In such a case 
the burden of proving that the grant was made by the Rajah before the major grant would be upon 
the plaintiff, which he has failed to discharge It follows that the village of Malayappanallur 1s not 
an ‘ estate’ within the meaning of section 3 (2) (d) of the Madras Estates Land Act. 

Appeal against the order of the District Court, West Tanjore at Tanjore, dated 
18th April, 1957 and made in AS No. 52 of 1954 (SS No. 3 of 1951, Deputy Collec- 
tor of Kumbakonam). 


V. Vedantachan, A. P C. Albuquerque and T. Rangaswama Ayyangar, for Appellants 
D. Ramaswami Ayyangar and P R. Varadarajan, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, 7 —This appeal arises from an order of remand made by «he 
District Judge of West Tanjore, in A S. No. 52 of 1954. ‘The plaintiff’s father took 
on lease on 26th June, 1928 for a period of three years certain agricultural lands in 
the village of Malayappanallur, Tanjore District, from the predecessor-in-title of 
the defendant. It was the plaintiff's case that subsequent to the expiry of the lease 
his father, and after the latter’s death, the plaintiff continued in possession of the 
lands paymg rent. On these allegations a swt was filed by the plamtiff (tenant) 
under section 55 of the Madras Estates Land Act before the Deputy Collector, 
Kumbakonam, for the issue of a patta in respect of the lands granted to him on lease 
on the ground that he had acquired a permanent right of occupancy in them by 
virtue of section 6 of the Act. According to the plaintiff, Malayappanallur was an 
estate within the meaning of section 3 (2) (d) of the Act. The defendant-landholder 
contested the claim. The Deputy Collector dismissed the suit as in his opinion the 
village of Malayappanallur was not an estate within the meaning of Act I of 1908. 


An appeal was filed against the order of the Deputy Collector to the District 
Judge. The District Judge held that the village was an estate and remanded the 
suit for trial on the other issues which were left undecided by the Deputy Collector. 
There was an appeal to this Court against the order of the District Judge in C.M.A. 
No 1240f1955 On 15th December, 1956, the appeal was remanded to the District 
Court directing a fresh disposal. On remand, the District Judge came to the same 
conclusion as he did before. The landholder has filed this appeal against the order 
of the District Judge. 


The only question in this appeal 1s whether the village of Malayappanallur 1s 
an estate within the meaning of section 3 (2) (d) of the Madras Estates Land Act. 
The villages of Malayappanallur and Math: were the subject-matter of a Sarvamanyam 
grant by Pratap Singh Raja Saheb on 22nd Razab Sabbas Sitivin Maya Alaf (1762 
A D ) in favour of 88 Brahmins ın Lakshminarayanapuram and Bhavani Viswanatha- 
puram villages It was made at the instance of one Nava Viswanatha Pandit Dabir 
who 3s said to have founded the two Agraharams. ‘The grant 1s not available. 


Exhibit A-6 is an extract from the Fair Inam Register relating to Malayappa- 
nallur village. That gives the total area of Malayappanallur village as 497-62 
acres There 1s a deduction of 7-98 acres as constituting minor inams existing at the 
time of the Inam Settlement The grant was a personal one for the benefit of the 


holders Column 13 gives the names of the original grantees thus : e. 


** Wide Col 13, Case No 1 —Register of the village of Math: for the names of the original grantees 
and the extents or shares granted to them ” 


The extract from the Fair Inam Register relating to the Math: village has not 
been filed in this case. But the learned counsel appearing for the rival parties found. 
ıt necessary to refer to 1t 1n view of the incorporation thereof 1n Column 13 of Exhibit 
A-6 and for properly appreciating the judgment of this Court in SA No 1514 of 
1950, to which we will have to refer later in the course of the judgment. With the 
consent of both the parties the Inam Register Extract relating to Math: village which 
has been marked as Exhibit A-8 in S.A. No 1514 of 1950 was sent for and referred 
to In that document the names of the original grantees are given. There were 88: 
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persons. The interest of each of the grantees has been specified. The grantees 
weie recorded as being given varying shares in the village. The shares were 1/2, 
3/8, 1/4 and even a lesser fraction It 1s evident that the grantees were not given 
equal shares ın the village. Column 12 1n which general specification of the grant 
Is given states * 


“ Dafter Rokkas—two, original S:kka produced—three of these one bearing the date, specified 
in column (u) was registered in 1809 The other two granted in the same year but on a different 
date do not appear to have been produced then The first simply states that this village and Malayappa- 
nallur are granted as Sarvamanyam to the Brahmins of the Agraharams of Lakshmmarayanapuram 
and Bhavani Viswanathapuram at the instance of Nava Viswanatha Pandit Dabir, the founder of 
the Agraharams The other two Sikkas specify one of the names of Brahmins of one of the Agraharams 
and the other of those of the other to whom the grant was made with the extent of land granted to: 
each individual Even these two S:kkas do not give the entire extents of the two villages 
Column 21 which contains the remarks made by the Inam Commissioner states ‘ This 15 an entire 
Sartumanyam village along with this another village also namely Mathi was confirmed ın Inam in 
the same Sannad ' ” 


There is a reference in this column to the Inam Register kept for the village of Mathi 
regarding the original extents, the excess and nature of the holdings. The Fair 
Inam Register relating to that village states that the two villages were held together 
in ** 33-11/16 shares or 15 each " , and that the share held by each individual was. 
made up of equal portions in the two villages. Column 22 which recorded the 
decision of the Inam Commissioner stated that the whole village was confirmed as 
recommended 1n one title deed on a quit rent of Rs 244. Reference is made to Title 
Deed No. 1805. The title deed however has not been produced 1n the case. 


Before Malayappanallur can be held to be an estate, 1t has to be ascertained. 
whether the grant referred to in Exhibit A-6 was of a whole inam village, that ıs the 
entire area of the village or at least 1f 1t was a grant of a named village, whether the 
area excluded from that grant had been previously granted on service, or other 
tenure or reserved for any other purpose within the Explanation I to section 3 (2) (d). 
As poimted out by the Supreme Court in District Board, Tanjore v Noor Mohamed, 
the grant must either comprise the whole area of a village or must be so expressed as 
tantamounts to the grant of a named village as a whole, even though 1n fact 1t did not 
comprise the whole of the village area by reason of certain service mams having 
been already granted In order to come within the terms of section 3 (2) (d) of the 
Act, the grant should be a single one of the entire or named village coming within 
Explanation I thereof, although the number of grantees may be several. But at the 
same time 1t must be noticed that the provisions of the section will not be attracted 
where the grant was in substance a clubbing together of several grants of portions of 
the village, although all of them put together would constitute an entie or named 
village Neither side has contended before us that the grant comprised the entire 
extent of the village The learned Advocate for the respondent urged that the grant 
was that of a named village excluding certain minor ams, which should be held to 
have been previously granted, and that the village would be an estate by reason of 
Explanation I to section 9 (2) (d) of the Act. 


The question whether the grant, even as a named village, was a single one or 
comprised a number of individual grants to the 88 grantees was not considered by the 
lower Court Ifthe grant was not a Joint one to all the 88 persons, or 1n other words, 
one made collectively to all the grantees, but several grants 1n specified shares, to the 
various grantees, 1t could not be held that the grant was one of the named village. 
Columns 12 and 13 of Exhibit A-6 show that the various grantees got unequal shares 
in the village. Their shares have been specified in. Column 13, which gives the 
names of the original grantees and the extents or shares granted to them The 
entries would imply that the original grants were all of the specified fractions of the 
village and not that the grant was a single one which the grantees late: on divided 
between themselves Column 12 refers to three Sikkas and the contents thereof. 
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of the same year. Sikka I stated that the two villages were granted as 
Sarvamanyam to the Brahmins. The other two Szkkas specified the names of each of 
the grantees and the respective share to which they were entitled. In our opinion 
the three Sxkkas being of the same year should be taken together for ascertaining the 
nature and scope of the grant. The learned Advocate for the respondent contended 
that the grants should be taken to be evidenced only by the first of the three Sikkas, 
and that the other two Stkkas should be taken as evidencing a subsequent partition 
between grantees as effected by Nava Viswanatha Dabir. There is nothing in the 
Fair Inam Register to warrant this contention. If that was really so the partition 
should have been equal amongst the grantees. Great reliance is placed upon the 
remarks 1n Column 21, that the village was an entire Sarvamanyam village, for the 
contention that the entire village was granted as inam. It is well known that the 
Inam Commission was primarily constituted 1n the interests of revenue of the State. 
‘The ultumate object of the Inam proceedings was to determine whether or notethe 
lands claimed as nam were liable to or free of assessment. But during the 1nvestiga- 
tion conducted with that object ın view, elaborate enquiries were made for 1nvestiga- 
ing into titles of the various properties that were claimed as tax free grants or inams. 
The Inam Commission was not so much concerned whether the particular grant was 
of the whole village or part of village, as 1ts primary concern was to ascertain whether 
the whole village was granted albert by several independent grants or whether any 
was excluded from the grant so as to be available for assessment of revenue. 
From that point of view of revenue it made no difference to the Inam Commission 
whether the village was given as a whole or only parts of the village were given, as in 
either case no part of the village would be assessable to revenue. It 1s true that ın the 
course of investigation elaborate enquiries were made in regard to the origin and the 
extent of the grant. But that cannot mean that the object of the enquiry was to 
ascertain whether the grant of a village was joint or several amongst the grantees. 
Admittedly in the village of Malayappanallur there were certain minor inams. 
‘These 1nams and that granted in favour of the 88 Brahmuns together covered the 
entire village. Therefore from the point of view of revenue 1t would be an entire 
Sarvamanyam village in respect of which there could be no assessment. Therefore 
no inference can be drawn frcm the statement in Column 21 of the Register that the 
entire village was a Sarvamanyam one. Viewed otherwise the description that the 
grant 1n favour of the 88 Brahmins was an entire village would be obviously wrong, 
as the grant did not actually comprise the entire village, the minor mams having 
taken about 7 acres of land. We cannot, therefore, draw any inference from the 
mere description that the grant was a single one of an entire Sarvamanyam village. 


‘They were 


portion 


The learned Advocate for the respondents relied upon the decision of Pancha- 
pakesa Atyar and Basheer Ahmed Sayeed, JJ., m S.A. No. 1514 of 1950. That 
appeal was concerned with a question similar to the one we are having but it re- 
lated to the Mathi village, which was the subject-matter of the same grant. The 
learned Judges held that the grant should be held to be a single gift of the villages 
of Malayappanallur and Mathi ın favour of the Brahmins of Lakshmmarayanapuram 
and Bhavani Viswanathapuram. They observed that the grant should be held 
to be only by the first of the three Sikkas produced before the Inam Commissioner 
and that the other two were only an explanatory addenda, later in point of time 
and that therefore they could not be used so as to nullify the joint naturt of the 
grant unde: the First Sikka. With great respect to the learned Judges we are unable 
to agree with that conclusion. We are of opinion that the three S;kkas should be 
considered together. The two subsequent S;kkas came into existence soon after 
the first one and should be held to evidence the latter part of a single transaction. 
This appears to be the view which the Inam Commussioner took, as Column 13 
specifically says “ names of the original grantees with extents or shares granted to 
them’. Even accepting the view that the Sikkas 2 and 3 were merely explanatory 
addenda to the first, 1t would follow that Sikkas 2 and 3 only particularised or 
explained the subject of the original grant under the First Sekka. The fact that soon 
after the grant 1t was interpreted as conveying definite or specified shares in the 
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village to the respective grantees would show that the grant itself was of specified 
shares. In Broom's Legal Maxims, at page 463, it 1s observed that 


* there is no better way of interpreting ancient words or construing ancient grants, deeds and 
charters than by usage and the uniform course of modern authorities fully establishes the rule that 
however general the words of an ancient grant may be it has to be construed by the evidence of the 
manner in which a thing granted has always been possessed and used For, so the parties thereto 
must be supposed to have intended ” 


The interpretation of the grant which was made by the two later Szkkas of the same 
year can therefore be safely taken as the inteipretation of the grant itself We 
cannot accept the contention urged on behalf of the respondent, that the grant was a 
collective one at the beginning but was later on distributed by Nava Viswanatha 
Dabir between the Brahmms in unequal shares. It 1s a general rule of construction 
that, where a grant 1s made jomtly to several persons, the presumption 1s that they 
take as tenants-1n-common, and that each of them would be entitled to an equal 
share in the property unless there 1s an indication to the contrary. If really the 
grant was a Joint one 1n favour of 88 Brahmins it 1s hardly likely that they would 
have submitted to Nava Viswanatha Pandit Dabir distributing amongst them the 
lands ın unequal shares. The learned Judges in S.A. No. 1 514. of 1950 held that 
the rule that equality 1s equity 1s a principle peculiar to English Law and has no 
application to the construction of gifts under the Hindu Law. The question in our 
opinion 1s not so much as to the application of any artificial or equitable rule but 
one for the ascertainment of the intention of a grantor. It is a familiar rule of 
construction of documents ın this country that unless one finds some indication 
in the grant or the document itself the prima facie rule of construction 1s that grantees 
take as tenants-in-common , 1t 1s also a rule of construction that where a property 
is owned by several as co-tenants they take equally unless there ıs evidence to the 
contrary. A joint grant without more would have vested in the various grantees 
a right to equal shares inter se. When therefore we find that the shares are not 
equal, the grant should be held to be several, as 1t would be difficult to conceive 
of 88 persons with unequal shares having been granted or even taken jomtly We 
are of opinion that Exhibit A-6 evidences a multiple grant ın favour of 88 Brahmins. 
A similar question arose in AS Nos. 18 of 1954 and 408 and 409 of 1955. In that 
case the terms of the grant which was available stated “ Thottam 1s divided into 
go shares and given as a gift to persons who are listed below." It was found that 
the shares of each of the grantees varied. That circumstance was held to negative 
that the grant was Joint amongst the grantees, as the entire body of the grantees 
was not treated as one. We are in respectful agreement with the principles of 
construction adopted in that case. It would follow that Malayappanallur will 
not be an estate within the meaning of section 3 (2) (d) of the Madras Estates Land 
Act, as the grants made to several persons could not be consolidated so as to form 
a whole village for the purpose of that provision. 


Even apart from that conclusion, we are of opinion that the respondent has 
failed to prove that the grant in the present case was of a named village in which 
certam minor inams had been granted previous thereto Exhibits A-6 (a), A-6 
(b) and A-6 (c) are extracts from the Fair Inam Register in regard to the minor 
inams Exhibit A-6 (a) relates to an extent of one acre and 29 cents. It 1s stated 
in Colurfin 21 that it was not known whether 1t was granted by the grantees of the 
major grant or before the village itself was granted in Inam Reference is made 
to the fact that the minor 1nam was mentioned 1n a document of the Tamil year 
Vikruthi (that will be about 1769 to 1770 A D.) and that in the Kararyedus between 
the 88 Brahmins the land was not included The learned Judges who decided 
S.A. No. 1514 of 1950 proceeded on the basis that the major grant was made ın the 
year 1790 ‘This cannot be correct The grant was made by Pratab Singh Raja 
who died in 1763. The Inam Register extract Exhibit A-6 gives also the date of 
the grant. That 1s stated to be 1762 AD according to the Gregorian Calendar 
by the learned District Judge. That appears probable That being so, the fact 
that the minor 1nams existed and was mentioned ın a document of the yea 1769 
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cannot prove that the minor grant was earlier than the major grant. Exhibit A-6 ` 
(b) 1s the extract from the Fair Inam Register ın regard to an extent of 64 cents, 
which was the subject-matter of a grant to a religious endowment. In column 
21, 1t 1s stated that the grant appears to have been originally made by the Mürasdars 
to the village pagodas out of their poramboke lands From this entry it can be 
held that the grant of 64 cents was made for the temple by the Brahmin grantees 
under the major grant. Exhibit A-6 (c) relates to the extent of 6 acres and 6 cents 
of land which was given as a charitable grant for the expenses of the water pandal 
in the village road leading to Nachiargudi. Under Column 21 it ıs stated that ıt was 
not known when and by whom it was granted and whether the minor inam existed 
before the major grant and that 1t was not included ın the Karaiyedu of the village. 


The learned Judges who decided SA No 1514 of 1950 held that the minor 
inams should have been granted before the major grant by reason of the entries 
in the Fair Inam Register and the circumstance that the minor Inams weie not 
included in the Karatyedu of the village. In the Fair Inam Register relating to 
Math: village, with which alone S.A. No 1514 of 1950 was concerned, there 1s a ` 
specific reference to the fact that the minor 1nams were “ said to have existed even 
before the village itself was conferred on the Brahmins as nam.” ‘This statement 
in the Fax Inam Register will go a long way to prove that the minor imams were 
given previous to the major grant in that village But there 1s no such recital in 
Exhibit A-6 (a) or A-6 (c) which relates to Malayappanallur. On the other hand, 
it 1s stated therem that ıt was not known when the minor inams were granted It 
would follow that the considerations which weighed with the learned Judges in 
deciding S A No. 1514 of 1950 will not apply to the present case Nor do we consi- 
der that the circumstance that the minor 1nams were not included in the periodical 
redistribution of the"lands at the time of Kararyedu would have any significance-in 
the case. The non-inclusion of such lands ın the Kararyedu would be consistent 
with the lands having been reserved by the Rajah and given to the minor 1namdars 
at a later date. The learned Judges held that the minor 1nams could not have been 
granted by the 88 Brahmin grantees under the major mam ‘That may be so. 
From that it cannot necessarily follow that the grants of the minor inams were 
anterior to the major mam. It ıs possible to conceive one of four alternatives in 
regard to the grant of minor 1nams — (1) the minor ams might have been granted 
by the Rajah before the major 1nam, (2) the minor inams might have been granted 
simultaneously with the major inam, (3) the minor 1nams might have been reserved 
by the Rajah at the time of making the major grant and later granted to the minor 
inamdars, (4) the minor inams might have been granted by the 1namdars under the 
major grant. The fact that the minor mams could not have been granted by the 
major 1namdars cannot therefore mean that the grant should have been anterior 
to the major grant. It might have been simultaneous or ıt might have been reserved 
at the time of the original grant and granted later In either case the grant would 
not be one coming within the terms of Explanation I to S. 3 (2) (d) In such a case 
the burden of proving that the grant was made by the Rajah before the major grant 
would be upon the plaintiff. This he has failed to discharge. It follows that ıt 
cannot be held that the village of Malayappanallur 1s an estate within the meaning 
of section 3 (2) (d) of the Madras Estates Land Act The plaintiff would not be 
entitled to maintain the application under section 55 of the Estates Land Act. 
“The appeal succeeds and ıs allowed with costs throughout. : 


V.S; Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr. Justice G. R. JAGADISAN AND MR. Justice K. SRINIVASAN. 
The Deputy Commissioner of Commercial Taxes, Coimbatore 


Division, Coimbatore Si Petationer* 
y 
M/s Allied Textile Corporation Mills Stores, Coimbatore . Respondents 


Madras General Sales Tax Act (IX of 1939), section 2 (1), Explanation I (1v) (corresponding to sectton 2 
(r), Explanation II (1v) of Madras Act I of 1959) and Turnover and Assessment Rules, rule 5 (1) (c)— 
Accommodation sales—Requtrements 


The requirements of rule 5 (1) (c) of the Madras General Sales Tax Turnover: and Assessment 
Rules are that (1) the goods must have been obtamed from another dealer specially to accommodate a 
particular customer, (2) the goods must have been sold immediately to the customer, (3) the sale 
mugt be entered ın the accounts then and there as an accommodation sale together with the name of 
the dealer from whom the articles were obtained, and (4) the accommodating dealer should not 
make a profit out of the transaction 


The assessees have issued ‘©’ Form Certificates, these transactions being inter-State transactions 
and the recitals in the certificate showed that they purchased the goods from the Bombay dealer for 
the purpose of re-sale A strict scrutiny of the recitals in the * C? Form Certificate would lead to the 
inference that these purchases were made by the assessees only for themselves and not for the purpose- 
of accommodating any other customer But ıt 1s also open to the construction that though the sales 
were accommodation sales, 1n fact and truth the assessees were the purchasers, because they had neces- 
sarily to purchase before they can accommodate their customer This ıs a dubious circumstance 
and it cannot be said that that by itself would be sufficient to disregard the other evidence on record 
which indubitably points out that the transaction must have been m the nature of an accommodation 
sale The finding of the Tribunal which 1s certainly one of fact, 1s based upon the material on record 
and 1s fully supported by them 

Petition under Section 33 of the Madras General Sales Tax Act, 1959 praying 
the High Court to revise the order of the Sales Tax Appellate Tribunal, Madras, 
dated 24th March 1961 and made in Tribunal Appeal No 355 of 1960 (A P. 
No 14 of 1960-61 on the file of the Appellate Assistant Commissioner of 
Commercial Taxes, Coimbatore, Assessment No 3476 of 1958-59 on the file of the 
Joint Commericial Tax Officer, Coimbatore-IV). 


G Ramanujam, for the Government Pleader, for Petitioner. 
D S. Meenakshisundaram, for Respondent. 
The Judgment of the Court was delivered by 


Jagadisan, J —The respondents are dealers in * Mull Stores’ at Coimbatore. 
They were assessed by the Jomt Commercial Tax Officer, Coimbatore, 
under the Madras General Sales Tax Act, 1939, for the year 1958-59 on 
a turnover of Rs., 2,68,000 and odd. Out of this, an amount of Rs 56,300 
and odd was assessed as representing sales in the course of business of 
the petitioners. The respondents objected to the inclusion of this turnover 
in the assessment on the ground that they covered what they described 
as ‘accommodation sales) The respondents having failed before the Joint 
Commercial Tax Officer, preferred an appeal to the appellate authority but 
again failed. Ona further appeal to the Tribunal, the respondents succeeded. 
Ihe Tribunal held that the turnover of Rs. 56,300 represents accommodation sales 
and the petitioners were entitled to have this excluded from the taxable turnover. 
The State of Madras has preferred this Revision Petition against the said order of 
the Trfbunal. 


The only question that arises for consideration in this Revision Petition is 
whether the sale value of Rs. 56,300 included in the assessee’s turnover, can be 
excluded on the ground ıt represented accommodation sales, in respect of which 
there are provisions 1n the Statute and the Rules. "The assessee’s case 1s that they 
were dealers only 1n Mill Stores, but 1n order to obhge their customer, a company 
called S R C. Mills, Limited, Tiruppur, they purchased plates and angles from a 
Bombay dealer and supplied them to the Mills. They submitted that they did not 
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make any profit in respect of this transaction, that they merely obliged S.R.C. Mills, 
Limited by placing an order with the Bombay dealer and by getting the goods from 
Bombay to Coimbatore. 


We shall at first refer to the provisions of the Act. It is clear that the assessees 
must establish that the turnover in respect of these sales, which apparently 1s in 
respect of transactions of sales, 1s not liable to be taxed. Section 2 (2) Explana- 
tion I (1v) deals with accommodation transactions. Section 2 (2) defines‘ turnover ”” 
and the Explanation reads, 


** Subject to such conditions and restrictions, if any, as may be prescribed ın this behalf bs 

(iv) where for accommodating a particular customer, a dealer obtains goods from 

another dealer and immediately disposes of the same to the said customer, the sale 1n respect of such 
goods shall be included 1n the turnover of the latter dealer but not m that of the former ” 


If the case of the respondents 1s true, then, as per the provisions of Section 2 (2), 
Explanation I (iv), the disputed turnover cannot be included in his turnover, But, 
if at all, can be included only in the turnover of the Bombay dealer. Rule 5 (1) 
(c) of the Madras General Sales Tax (Turnover and Assessment) Rules provides 
for exclusion of turnover 1n respect of accommodation sales. That provision reads : 

** All amounts for which the dealer sells articles which are not 1n his stock but which are obtained 
by him from another dealer specially to accommodate a particular customer and are immediately 
sold to such customer, provided that the sale 1s entered ın the accounts then and there as an accommo- 


dation sale together with the name of the dealer from whom the articles were obtained and. 
provided that the accommodatmg dealer does not make a profit out of the transaction ” 


But for this provision, the turnover, as per the definition of,“ goods turnover ”’, 
under rule 4 (1), should be included. ‘The statute therefore provides for exclusion 
of turnover in respect of transaction by way of accommodation sales But, it is 
obvious that the assessee must strictly comply with the provisions of the rule before 
he can claim the exemption. 


The facts found by the Tribunal are as follows. The assessees obtained the 
goods from a dealer in Bombay to accommodate SR G Mills, Ltd They obtained 
the railway receipt for the first consignment of goods on 17th February, 1958 On 
the same day, they received cash of Rs 32,000 from the Mills The consignment 
value of the goods was about Rs 33,000. ‘The assessee's cash book shows that the 
amount was received from the Mills for clearing the R/R through the Bank. The 
railway receipt relating to the second consignment was obtained by the petitioners om 
16th April, 1958. The goods were cleared by taking the R/R from the Bank by 
paying a sum of Rs. 26,000 and odd. On the same day, the assessee received 
Rs 30,000 from the Mills. Itwas not disputed, even before the Tribunal, by the 
Department that the assessees did not make any profit out of these two transactions. 
The first consignment was cleared on the roth March, 1958 and the second consign- 
menton the 16th April, 1958. But actually the assessees submitted their invoice to 
the Mills only on gist May, 1958 The Tribunal went into the question as to when 
exactly the goods were cleared as there was an 1nterval of about a month between 
the clearing of the second consignment and the actual date of the invoice. It appears 
that the Mills required these materials—plates and angles—for construction of 
premises and their Contractor was one Nirmala Engineering Works. The 
consignments appear to have been actually cleared by these Engineers on behalf of 
the Mills A letter written by the Engineers to the assessee in the following terms , was 
placed before the ‘T11bunal ° 

“ This 1s to inform you that we have taken delivery of 2 wagon loads of angles and plates from 
you directly from Coimbatore goods shed on the same day they reached Coimbatore purely on behalf 


of M/s SR C Mils, Limited, Tiruppur, against their fabrication order No IS 15/57, dated 
16th October, 1957 ” 


This letter does not bear any date, but the Tribunal has accepted this as a correct 
version Certainly, there was no material contra placed by the Department. There 
is no reason to suspect that this letter was given by the Engineers to oblige the assessees 
making false averments. We have, therefore, to act upon this letter and hold that 
the goods were actually cleared from Coimbatore on the very date of their arrival 
and the clearance was effected not by the assessees but by a representative of the 
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purchaser, namely, the Mills. The accounts of the assessees also show that on the- 
roth March, 1958, a sum of Rs 3,500 was paid to them by Nirmala Engineering 
Works to enable them to pay the railway freight for the first consignment. The- 
requirements of rule 5 (1) (c) are that (1) the goods must have been obtained from. 
another dealer specially to accommodate a particular customer, (2) the goods must. 
have been sold immediately to the customer, (3) the sale must be ‘entered in the 
accounts then and there as an accommodation salé together with the name of the 
dealer from whom the articles were obtained, and (4) the accommodating dealer- 
should not make a profit out of the transaction. It 1s true that the Tribunal has. 
proceeded on the footing that the actual entries ın the books of the assessee show these- 
transactions as normal purchases and sales The learned counsel for the assessees- 
submitted that ın fact the entries ın the journal described these transactions as- 
accommodation sales We.have looked into the entries ourselves and we are satisfied 
that this condition of the rule, namely, that the accounts should show these transac-- 
tions as accommodation sales has been complied with. The name of the dealer 1s, 
however, not shown as part of the journal entry. But the accounts taken as a whole: 
sufficiently estabhsh that 1n respect of these transactions, the name of the Bombay 
dealer Madanlal Shah has been disclosed In our opinion, all the requisites of rule: 
5 (1) (c) are fully present and certainly there ıs no reason why this transaction should. 
not be treated as being accommodation sale. There 1s, however, one circumstance. 
which appears to be against the assessee's contention and it 1s this. They have issued. 
"C? Form Certificates, these transactions being 1nter-State transactions and the recitals- 
in the certificates show that they purchased the goods from the Bombay dealer for 
the purpose of re-sale A strict scrutiny of the recitals in the ‘ C? Form Certificate: 
would lead to the inference that these purchases were made by the assessees only for 
themselves and not for the purpose of accommodating any other customer. But, 
it 1s also open to the construction that though the sales were accommodation sales, 
1n fact and in truth, the assessees were the purchasers, because they had necessarily 
to purchase before they can accommodate their customers This is a dubious cir- 
cumstance and we cannot say that that by itself would be sufficient to disregard the. 
other evidence on record which indubitably points out that this transaction must. 
have been in the nature of accommodation sale. The finding of the Tribunal which 
1s certainly one of fact, 1s based upon the materials on record and 1s fully supported 
by them. 


The petition fails and is dismissed , but there will be no order as to costs. 
VS. ———— Petition dismissed: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr. S. RAMACHANDRA IYER, Chief Justice AND Mm. Justice 
P RAMAKRISHNAN 


The Central United Bank, Ltd, Rajapalayam, through its sole 
liquidator Sri M A Rangaraja and another Appellants * 


Ü. 


B A Venkatarama Naidu .. Respondent. 


“Partnership Act (IX of 1932), sections 32 (8) and 72—Retered partner not gwing public notice of his 
returement—Reconstituted firm—Obligations of to Bank which was factually aware of the retwement—Retired 
partner if. bound 


The true basis of the habihty of a retiring partner 1s on the principle of holding out contained 
in section 32 (3) of the Partnership Act There can be no holding out if the person who deals with 
the new firm 1s aware of the retirement of a particular partner. The Proviso to section 32 (3) of 
the Act indicates beyond doubt that only persons who were not aware of the retirement of a particular 
partner could take advantage of section 32 (3) of the Act Public notice 1s intended only to serve a 
purpose, namely to bring home to the person concerned the fact of retirement That purpose will 
undoubtedly be served 1n a better way by personal or actual notice 
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Thus the appellant Bank which was aware of the retirement of the respondent would not be entitled 
to hold him liable 1n respect of a debt incurred by the firm after the retirement of the respondent 


Ratan Bhawani €& Co v Pram Shankar, AIR 1932 All 619 and Jarvis v Hemings, LR 
(1912) 1 Ch 462, referred to 


- Appeal against the decree of the Subordinate Judge of Ramanathapuram at 
Madurai, in OS. No 45 of 1956 


S K. Ahmed Meeran, M Kaja Mohideen and N A Noor Mohamed, for Appellants. 
G Ramanujam, for Respondent. à 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C F —This appeal raises a question about the habihty of a 
retired partner who failed to give public notice of his retirement 1n respect of dealings 
of the continuing partners of the firm with a third party a 


Three persons, Ramakrishna Chettiar, Ramaswamı Nadar and Venkatarama 
Nadu, the defendants to the suit out of which this appeal arises, carried on business 
in partnership as grocers in Rajapalayam. The first among them, Ramakrishna 
Chettiar, was the managing partner. He also happened to be the President of the 
Central United Bank, which ıs now represented by the appellant, a limited habihty 
banking concern of the place. The partnership firm had overdraft facilities with 
the bank. On 8th February, 1946, Venkatarama Naidu (the third defendant) 
retired from the partnership: Hus retirement ıs evidenced by a document, Exhibit 
B-4 executed between the partners Under the arrangement referred to therein, 
the remaining two partners were allowed to run the business, as before, in the name 
of the firm. Although intimation of the retirement was given to the Registrar of 
Firms and to the Commercial Tax Officer of the place, no public notice of 1t 1n the 
manner specified in section 72 of the Partnership Act was given Subsequent to the 
retirement of Venkatarama Naidu, on 4th January, 1947, Ramakrishna Chettiar, 
acting on behalf of the firm of which he and Ramaswamzi alone were partners, obtain- 
.ed a loan of six thousand rupees from the Bank by executing a promissory note The 
Joan was renewed later, such renewal being evidenced by a fresh promissory note 
bearing 3rd January, 1950, as its date The suit, out of which this appeal arises, 
is based on that note. It is not disputed, this 1s very clear on the evidence in the 
case, that the suit loan 1s independent of the transactions which the old firm had 
with the Bank, The only ground on which the retired partner 1s sought to be made 
hable is that he, not having given public notice of his retirement would be bound by 
the obligations of the reconstituted firm, under section 32 of the Partnership Act. 
There is httle doubt that the Bank was, as a matter of fact, aware of the retirement of 
Venkatarma from the firm. The managing partner of the firm, Ramakrishna, was 
himself the President of the board of directors of the Bank The Bank significantly 
‘enough did not itself consider that Venkatarama was hable for the suit loan when 1t 
issued a notice of demand in respect of 1t, as it called upon only the continuing 
partners to pay 1t up The Bank, subsequently, went mto liquidation. It was only 
in the suit that was filed to recover the loan advanced Venkatarama was, also, 
sought to be made liable and xmpleaded as a party. The main contest in the suit 
related only to his liability. 


Of the other defendants, the first defendant claimed benefit under Madgas Act 
IV of 1938 He had admittedly an interest ın agricultural lands. But his claim to 
relief was objected to on behalf of the Bank on the ground that he had been assessed 
to 1ncome-tax during the relevant years which disentitled Hım to come within the 
definition of the term agricultursst No evidence, however, was adduced on this 
question ‘The Bank was entitled, under the circumstances, to obtain a decree 
against the first defendant only in accordance with the Agriculturists Relief Act 


The learned Subordinate Judge, who passed such decree, however, added, a 
rider thereto namely, that 1f the Bank was able to produce, within a period of two 
months, a certificate from the Collector that the debtor was paying income-tax 
during the relevant years and, thus, not entitled to the benefits of that enactment, he 
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would be liable for the entire amount. The passing of such a conditional decree 1s 
hardly consistent with sound procedure. Ifa party failed to produce evidence before 
the Court 1n support of his case, 1t will be the duty of the Court to decide the case 
on the materials placed before 1t and not pass a conditional or second decree, if 
evidence to support ıt were to be produced ın future. It 1s however, unnecessary to 
pursue that matter as the contingency contemplated, production of the Collector’s 
Certificate, never happened. There is no challenge by defendants 1 and 2 to the 
decree against them. 


The claim against Venkatarama was rejected by the learned Subordinate Judge 
on the ground that the Bank was factually aware of his retirement from the firm before 
the suit transaction. Mr. Ahmed Meeran, appearing for the Bank contests that 
view by referring to section 32 (3) of the Indian Partnership Act, which, according 
to learned counsel, casts a statutory lability on retired partners if they had not 
faken the precaution of issuing public notice of their retirement. Section 32 (3) 
States : 

“ Notwithstanding the retirement of a partner from a firm he and the partners continue to be 


liable as partners to third parties for any act done by any of them which would have been an act of 
the firm if done before the retirement until public notice is given of the retirement 


Provided that a retired partner 1s not hable to any third party who deals with the firm without 
knowing that he was a partner," 
Section 72 defines the mode of giving public notice ; that read with section 32 (3) 
would require that notice of retirement should be given to the Registrar of Firms, 
by publication 1n the Official Gazette, and in, at least, one vernacular newspaper 
circulating in the district where the firm to which ıt relates has 1ts place or principal 
place of business, as to the fact of retirement. 


The direct or literal meaning of the words of section 32 (3) would, no doubt, 
convey the idea that a retiring partner will, 1n the absence of public notice of his 
retirement, continue to be hable even in respect of transactions entered into subse- 
quent to his retirement by the continuing partners of the firm with a stranger irres- 
pective of the fact whether such a person was, 1n fact, aware of the retirement But 
the Proviso to the sub-section qualifies that rule. It says that the retired partner 
would not be liable to any third party who deals with the firm without knowing that 
he was a partner Is a case where the third party knows that the retired partner 
was not, 1n fact, a member of the firm different? Reason and justice demand that 
the rule as to non-liability should be the same 1n both the types of cases. 


Mr. Ahmed Meeran however contends that as the words employed 1n section 
32 (3) are clear, 1t 1s obligatory on the Courts not to confine 1ts application to cases 
where the third party had no notice of the retirement. 


Recently, one of us while sitting alone, had to consider in Perra Maria Gounder v. 
Ramaswami* the circumstances in which the apparently wide terms of a statute 
should be given a restricted meaning. It has been pointed out, in that case, that 
the fundamental rule of interpretation of statutes 1s the ascertainment of the inten- 
tion of the Legislature. Such intention has to be ascertained ordinarily from the 
language of the statute where the language 1s plam and unambiguous. But the 
language of every statute has to be read 1n the context of 1ts other provisions, and 
where the ordinary meaning of the terms of any section leads to contradiction of the 
purpose of the enactment or to inconvenience, absurdity, hardship or injustice, it 
would be open to the Court, 1n certain circumstances, to supply an omission or to 
give a restricted meaning to the words. We will have to consider , therefore, whether 
a literal construction of section 32 (3) is opposed to the intention of the Legislature, 
as evident from the provisions of the Act, and leads to an absurdity amounting to 
repugnance. 


Section 32 (1) provides for a case in which a partner may retire without disturb- 
ing the firm. Sub-section (3) to section 32 puts an end to the partnership between 
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partners qua the retiring partner. 'l'he consequence is, that rule as to the agency of 
each partner to the rest of the partners would cease to apply in the case of the retiring 
partner. A strict application of this rule would cause hardship to the third parties 
who were having and continue to have dealings with the firm without knowing that 
a particular partner had retired. Its object, therefore, 1s not to 1mpose a statutory 
habihty on a retiring partner but to protect third parties embodying a rule of estoppel 
so far as the retiring partner 1s concerned from repudiating the agency of others. 
In Scarf v. Jardine, Lord Selborne observed : 


AUT . .the principles of law, which 1s stated in Lindley on Partnership, 1s incontrovertible, 
namely, that when an ostensible partner retires or when a partnership between several known partners 
1s dissolved, those who dealt with the firm before a change took place are entitled to assume, until 
they have notice to the contrary, that no change has occurred , and the principle of which they are 
entitled to assume 1s that of the estoppel of a person who has accredited another as his known agent 
from denying that agency at a subsequent time as against the persons to whom he has accredited 
him by reason of any secret revocation Of course, in partnership, there 1s agency—one partner fs 
the agent of another and in the case of those who, under the direction of the partners for the time 
being, carrying on business according to the ordinary course, where a man has established such an 
agency and has held ıt out to others, they have a right to assume that ıt continues until they have 
notice to the contrary." 


Section 32 (3), therefore, enacts a liability on the well-known principle of holding 
out. This principle is also recognised ın the case of dissolution under section 45 of 
the Partnership Act. The Partnership Act 1s an amending enactment and is, by 
no means, a complete code. It repealed Chapter XI of the Indian Contract Act, 
which contained provisions relating to the law of partnership. It 1s a well-recognised 
rule of construction that, for a due appraisement of the content of a statutory provi- 
sion and to gather the intent of the Legislature while enacting 1t, the previous law 
on the subject and the mischief which the statute intended to cure should be looked 
into. Under the law, as 1t stood prior to the Indian Partnership Act, an active 
partner who had retired from a firm would continue to remain liable for the debts. 
contracted subsequently by the continuing firm unless those, who have had previous 
dealings with the firm had actual notice of the retirement. In order that the retiring, 

artner can escape liability ın regard to the future acts of the continuing partners, 
individual notice of his retirement to the old constituents was necessary. Public. 
notice was necessary to avoid the claim of those who only deal with the continuing 
firm after the retirement. In Jwaladutt Pillan v. Bansilal Motilal? (which was a case 
of dissolution of partnership), the Privy Council held that, ın regard to persons who- 
had previously dealt with the old firm, it was necessary that they should receive 
actual notice of dissolution and public notice was sufficient. 


Thus the law prior to the enacting of the Indian Partnership Act was the same 
as in England. The law in England can be stated thus: (1) a creditor, who had 
previous dealings with the firm 1s entitled to treat all those whom he knew to be 
members of it as remaining members until he has actual notice to the contrary ; 
(i1) a creditor who has had no previous dealing with the firm but who knew who the 
partners were because of the use of their names on the note paper, etc , 1s entitled to 
treat such persons as the remaining members of the firm until either he receives actual 
notice to the contrary, or the retirement is published in the London Gazette ; (m) 
a creditor who has not had previous dealings with the firm or knowledge of its 
constitutions 1s not entitled to hold the retired partner hable fo: debts incurred by the 
firm subsequent to his retirement notwithstanding that no notice of any sort 1s*given 
(vide Pollock on the Law of Partnership (15th edition, page 96) ‘Taking the 
first two cases referred to above, the disadvantage of the law 1s that 1t envisages no 
uniform method of issuing notice of retirement to all those who have dealings with 
the firm before and after the retirement. What section 32 of the Indian Partnership 
Act does is to remove the distinction between public notice and private notice. It 
enacts that public notice would be sufficient both 1n the case of the old customers, 
as well as those who dealt with the firm after the retirement of a particular partner. 
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The third category of cases referred to above rests on a different basis. That principle 
‘would remain unaffected by section 32 (3) as before In other words section 32 (3) 
ds not intended to create a lability where none existed before or to penalise a retired 
partner who failed to give public notice of his retirement. The true basis of the 
habihty of a retiring partner 1s, as we said, on the principle of holding out There 
can be no holding out 1f the person who deals with the new firm 1s aware of the retire- 
ment of a particular partner. In Ratanje Bhagwann & Company v. Prem Shankar! 
Misra, J., recognised that a retiring partner could escape liability in respect of 
transactions entered into by the continuing partners after his retirement if the third 
party were aware that the former had ceased to be a partner of the firm. In our 
opinion, the Proviso to section 32 (3) and the corresponding provision in section 45 
with 1ts Proviso, indicate beyond doubt that only persons who were not aware of the 
retirement of a particular partner could take advantage of section 32 (3) or section 
45. ‘The purpose of section 32 (3) 1s more to specify how notice should be given. 
Its main object is to avoid the necessity of giving actual or private notice to the various 
persons. In other words, it specifies the mode by which the retiring partner may 
be relieved of the responsibility of issuing notice to the various classes of persons who 
might enter into transactions with the surviving partners Public notice is 1ntended 
only to serve a purpose, namely, to bring home to the person concerned the fact of 
retirement. "That purpose will undoubtedly be served in a better way by personal 
‘or actual notice. ‘To contend that actual notice cannot take the place of the public 
notice 1s to miss the substance of the matter and argue counter to the very principle 
‘on which the retiring partner's liability is based In Jars v Hemings? a question 
somewhat analogous to the present one arose. Under the relevant statutory provi- 
‘sion a landlord, who was given certain rights on condition of his Issuing notice by 
registered post addressed to his tenant, was held to have satisfied the requirements of 
the statutue where he gave personal notice Warrington, J , observed : 


“ No service can be better than personal service The object of the section is that the notice shall 
come to the knowledge of the person for whom it 1s intended and there cannot be any reason why that 
should be secured by service by registered post rather than by personal service, which is a surer mode 
-of service I cannot imagine, therefore, that there can be any reason why ıt should be sent by regis- 
tered post and in no other way Therefore, on the true construction of the section, quite independently 
:of authority, I should have thought that the service was sufficient ” 


We are, therefore, of the opinion that the appellant Bank which was aware of 
the retirement of the respondent (third defendant) would not be entitled to hold him 
liable in respect of a debt incurred by the firm after the retirement of the respondent. 
The appeal fails and 1s dismissed with costs. 


K.L.B. -————— Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. S. RamacHanvra Iver, Chief Justice AND MR. JUSTICE 
P. RAMAKRISHNAN, 


The Board of [Directors of the South Arcot Electricity Distribution 
Go., Ltd., represented by the Dhurector-in-charge and 


accredited Representative, V. N. Krishnaswamy .. Petitioner * 
n . ve 
K. Mahomed Khan and others .. Respondents. 


Industrial Disputes Act (XIV of 1947), sections 25-FF and 33-C—Scope of jurisdiction of Labour Court 
an computing any benefit due to any workman—‘ Benefit’ if restricted to monetary beneftt—Retrenchment 
compensation in case of transfer of bustness—When could be claimed 


The word * benefit? used ın sub-section (2) of section 33-C of the Industrial Disputes Act, 1947 
means ‘any advantage’ and will obviously include monetary as well as non-monetary ones  Sub- 
section (1) of the section which provides expressly for monetary benefits, will apply to cases of recovery 
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of ascertained hability and 1t cannot clothe the Government with the right to determine the amount 
due from the employer to a workman which 1n many cases might be a disputed question 


Mis Kasturi & Sons (Private), Ltd v Salwateeswaran, (1958) 2 MLJ (SC) 130 (1958) 2 An. 
W.R (SC) 130 (1958) SCJ 844, followed 
Bengal-Nagpur Cotton Mills v State of M P, (1960) 2 LLJ 551, dissented from 


-~ Abdul Raheman v Kulkarni, (1961) Bom LR 994 and Tiruchi-Srirangam Transport Co v Labour 
Court and another, (1961) 1 LLJ 729, approved 


A claim by a worker under section 25-FF of the Industrial Disputes Act could be 
entertained by a Labour Court as an individual case irrespective of the fact whether the 
other workers are prepared to sponsor his case or not In cases of transfer of business from 
one management to another the effect of tbe Proviso to section 25-FF of the Act ıs that so 
long as the employee under the earlier management is continued in service by a new 
management as if there were no break at all and the service condition under the transferee 
is not less favourable to him, the employee will have no rght to retrenchment compensation 
But if any one of the three conditions of the Proviso is not satisfied the worker would be entitled to 
such compensation by reason of the transfer of business. In considering the question whether the 
conditions of service have in any way become less favourable, the proper approach 1s to see whether 
any of the, material conditions are less favourable to the worker than before Small infractions in 
the benefits or conditions of service or any change of conditions in any one particular, cannot by 
themselves make the conditions of service less favourable 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari, calling for the records relating to the order, 
dated 4th February, 1960, and made in C P. No 8r of 1957 on the file of the fourth 
respondent herein and appeal against the Order of  Balakrishna Iyer, J., dated 
sth March, 1959f in W.P. No 820 of 1958. 


K. Rajah Ayyar, M Ranganatha Sasirı and S. Bhaskaran, for Petitioner. 


S. Mohan Kumaramangalam, R. Ramasubbu Ayyar, A.D Sitharaman, B. R. Dolie, 
Additional Government Pleader (M. M Ismail) T Chengalvaroyan and P. R. Gokula- 
krishnan, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.7.—The appeal and the writ petition referred to above arise 
out of applications filed under section 33-C (2) of the Industrial Disputes Act, 1947 
by Elumalai and Mahomed Khan respectively who were originally employed by the 
South Arcot Electricity Distribution Co., Ltd to be referred to hereafter 
as the Company. The questions that fall to be considered in the two cases are com- 
mon and it will be convenient to deal with them together. The Company was 
incorporated in 1943, and having secured a licence from the Government for the 
purpose, it was domg business in distributing electric energy in the South Arcot: 
District. The undertaking was taken over by the State Government with effect 
from ist June, 1957, under section 4 (1) of the Madras Electricity Supply Under- 
takings (Acquisition) Act, 1954 The Act enables the Government to declare any 
undertaking not previously taken over by them to vest in itself. On such acqui- 
sition, the licensee becomes entitled to compensation There are three alternative 
modes for computing the compensation payable, referred to in section 5 of the 
Act as Basis A, Brand C, it being left to the option of the licensee to choose on which. 
Basis he should be paid. Basis A fixes the compensation payable at twenty times the 
average net annual profit of the undertaking, the average being arrived at by taking 
the profits of five years immediately preceding the date of vesting. In this method 
of awarding compensation, the value of the assets owned by the undertaking and 
transferred to the Government do not enter into the account ; nor does its existing 
or future liabilities affect the compensation thus calculated. 


Section 6 of the Act provides enfer alia that 1f compensation were to be paid on 
Basis A, the property belongmg to the undertaking including fixed assets, cash, 
securities, investments, documents and the like and all its rights and liabilities (lia- 
bility not incurred bona fide being excepted) and obligations, as on the vesting date 
shall vest in the Government. The Company chose that 1t should be paid compen- 
sation under Basis A ‘There 1s, however, a different provision with respect 
unm MEME NNNM MMMMEME MEME LLA—A1.w£^— 
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to the company’s employees. The statute itself has made provision in regard 
to the tenure of service of the persons till then employed by the undertaking. Gene- 
rally stated the Government ıs under no obligation to employ all or any of the 
persons til then in service of the licensee Section 15 of the Act states that the 
Government have the power to terminate the services of any person after giving 
him three months’ notice in writing or paying him three months? pay in leu of 
such notice But the services of those whom the Government thinks fit to retam 
will be governed by such rules as may be framcd from time to time by it. In accor- 
dance with the powers given under the section, rules have been framed. We will 
have to refer to the relevant rule at a later stage of this judgment. Suffice to say 
for the present that ın the first instance all the former employees of the Company 
were taken over by the Government on a provisional basis. 


e Meanwhile the Madras Electricity Board was constituted under the Central 
Electricity Supply Act of 1948 The Board came into existence on Ist July, 1957. 
The Government duly directed the personnel who were till then in the Electricity 
Department of the Government (certam categories of them being excepted) to. 
serve under the Madras State Electricity Board. The Board was authorised to. 
frame regulations relating to its staff in such a way as not to prejudicially affect 
their interests. As a consequence of these proceedings the employees of the South. 
Arcot Electricity Distribution Corporation, Etd., became the employees under the 
State Electricity Board. 


Very soon thereafter, three hundred and fifty-three employees who were then 
only entertamed on a provisional basis as aforesaid, filed applications before the 
Labour Court at Madras claiming that the transfer of ownership of the electricity 
undertaking from the Company to the Government resulted in a retrenchment of 
their services by their former employer and that they were entitled to obtain from 
it ın accordance with section 25-FF of the Industrial Disputes Act retrenchment 
compensation Since then all the employees have been taken over on a permanent 
basis by the Madras Electricity Board It ıs not disputed that the provisions of 
the Industrial Disputes Act will apply to the case of their workers vs-a-v1s the Govern- 
ment or the Board and they will be employers within the meaning of that legisla- 
tion. The Company was certainly an employer and the relief claimed in the apph- 
cations 1s directed against 1t alone. Indeed the Company alone figured as a respon- 
dent in the first instance , 1t was only later that the Government and the Board 
were impleaded. 


The applications of the workers were resisted by all the respondents on the 
ground that the Labour Court had no jurisdiction to entertain the claim and that 
even on the merits the same was not sustainable as there was no retrenchment of the- 
workers either in fact or in law. 


The first of the two questions, namely, whether the Labour Court had juris- 
diction to entertain the applications was tried as a preliminary issue ın six of the 
workers’ petitions By its order, dated 3rd October, 1958, the Labour Court 
overruled the objection as to its jurisdiction and posted the cases for disposal om 
thew merits to a later date. The Company, there upon, filed WP Nos 820 and 
8420of 44958, in this Court under Article 226 of the Constitution challenging the 
correctness of the decision Balakrishna Ayya, J., by his judgment, dated 5th 
March, 1959, upheld the view taken by the Labour Court and dismissed the writ 
petitions ‘The judgment of the learned Judge 1s reported in Electricity Distribution 
Company v. Elumala*. Against that judgment in W.P. No 820 of 1958, the present 
appeal W.A. No. 113 of 1959 has been filed. 


As a consequence of the judgment given by Balakrishna Ayyar, J , the petitions 
filed by the workers for retrenchment compensation, etc came up before the Labour 
Court for disposal on merits. It was agreed between the contending parties that 
a SS 
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«one of the petitions might be taken up first as a test case, and accordingly C P No. 
81 of 1957, was taken up for trial. The Labour Court by its order, dated 4th 
February, 1960, held that the workmen concerned in the petition would be entitled 
to compensation as prescribed by section 25-FF of the Industrial Disputes Act, 
1947, and after assessing the same passed an order directing the Company to pay 
that amount to the workmen concerned. W.P. No. 254 of 1960 has been filed 


by the Company for the issue of a writ of certiorari to quash that order of the Labour 
‘Court. 


We shall first deal with the appeal. 


Mr. Rajah Ayyar appearing for the Company, has raised three contentions in 
support of the case that the Labour Court 1s not competent to deal with the appli- 
cation filed under section 25-FF, namely , (1) that the Labour Court 1s not compe- 
tent to take cognizance of a case involving adjudication of a monetary claim under 
‘section 33-C (2) of the Industrial Disputes Act ; (i1) the payment of compensation 
under section 25-FF involving as it does the determination of the further question 
whether there had been a retrenchment ın law of the concerned worker, the Indus- 
trial Tribunal alone and not the Labour Court would be competent to adjudge 
the dispute, and (i) that under section 6 of the Madras Electricity Supply Under- 
takings (Acquisition) Act, all the liabilities of an undertaking taken over and paid 
on Basis A, will have to be borne by the Government. Against the claim of the 
workers, 1f well founded, would be a statutory lability of the Company. Justice 
could be rendered to the parties only if the Labour Court 1s made competent to 
decide and apportion the liability as between the Government and the Company 
and as the Labour Court has no power in that behalf, it could not be held entitled 
to decide the application. 


We shall consider the objections seriatim. 


(1) The argument in support of the first point ıs that a claim under section 
25-FF of the Industrial Disputes Act by its very nature will be a monetary claim 
and as section 33-C (2), on its terms will cover only the case of computation of non- 
monetary benefits, there will be no jurisdiction in the former. The contention 
that section 33-C (2) covers only the jurisdiction of a non-monetary claim and not a 
‘monetary one depends on the true construction of the provision. We shall, there- 
fore, set out section 33-C first : 


* (1) Where any money is due to a workman from an employer under a settlement or an award 

-or under the provisions of Chapter V-A, the workman may without prejudice to any other mode of 

recovery, make an application to the appropriate Government for the recovery of the money due 

to him, and if the appropriate Government 1s satisfied that any money 15 so due, it shall issue a certi- 

ficate for that amount to the Collector who shall proceed to recover the same 1n the same manner as 
an arrear of land revenue 


(2) Where any workman 1s entitled to receive from the employer any benefit which ıs capable 
of being computed in terms of money, the amount at which such benefit should be computed may, 
subject to any rules that may be made under this Act, be determined by such Labour Court as may be 
specified 1n this behalf by the appropriate Government, and the amount so determined may be 
.recovered as provided for in sub-section (1) 


(3) For the purpose of computing the money value of a benefit, the Labour Court 

-may, if ıt so thinks fit, appoint a Commissioner who shall, after taking such evidence as,ma$ be 

necessary, submit a report to the Labour Court and the Labour Court shall determine the amount 
after considering the report of the Commissioner and other circumstances of the case ” 


This section was first introduced in the Industrial Disputés Act by the Amending 

Act XXXVI of 1956. The object of conferring a power to the authority designated 
_as the Labour Court is to facilitate an adjudication between the individual worker 
and the employer ın regard to the liability of the latter to the former It 1s argued 
that as the effect of section 33-C is to take away the jurisdiction of ordinary Courts 
-and vest the same 1n a statutory Court, the provisions thereof should be strictly 
.construed and that if so construed sub-section (2) would only comprehend cases 
- of non-monetary benefits to which a worker 1s entitled either under the law or under 
‘the terms of the contract between the parties. Emphasis is laid in this connection 
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on the use in the section of the words benefit which ıs capable of being computed in terms 
gf money to show that they imphedly exclude money-compensation cases, as the 
phrase capable of being computed «n terms of money would be inappropriate where a case 
involves only an arithmetical calculation of a money benefit. Reference 1s then 
made to sub-section (3) which vests a power in the Labour Court to appoint a 
Commissioner for making a report as to monetary equivalent of the benefit claimed, 
and it is argued that it should be taken as indicating that the previous sub-section is 
concerned only with non-monetary benefits We can reject the’ last part of the 
argument even at the outset for, 1f the word benefit ın sub-section (2) 1s taken to 
comprehend both monetary and non-monetary benefits, the fact that sub-section 


(3) provides a machinery for assessment of the latter cannot cut down the scope of 
the provision. 


e The word benefit used ın sub-section (2) means an advantage and will obviously 
include monetary as well as non-monetary one Pn the case of monetary benefits 
also, computation will sometimes be necessary as in the case of retrenchment com- 
pensation which has got to be worked out 1n accordance with section 25-F of the 
Act, although ıt will be comparatively easy That cannot mean that it is not a 
benefit within the meaning of sub-section (2). In Rajyamant Transports, Lid. Pudu- 
kottar v. Collector of Triuchtnopoly and others1, Rajagopalan J , while construing a similar 
provision in section 20 of the Industrial Disputes (Appellate Tribunal) Act, 1950, 
held that the expression benefit was wide enough to include within its ambit any 
benefit which has accrued to the worker under the terms of a valid and enforce- 
able award, pecuniary or otherwise. 


It is then contended that the provisions of scction 33-C (2) should be confined 
only to cases of non-monetary benefits as sub-section (1) provides expressly for 
monetary benefits. But as Balakrishna Ayyar, J., has pointed out, sub-section (1) 
is only a provision for recovery of an ascertamed liability. That cannot clothe 
the Government with a right to determine whether the employer 1s hable to the 
employee in regard to any sum of money. 


The argument of Mr. Rajah Ayyar ıs no doubt supported by an observation 
contained in Bekarı Mulls v. State*, to the effect that the provisions of section 33-C 
(1) conferred a power on the Government to make an enquiry about the legal 
habihty of the employer, to pay compensation under any of the provisions of Chap- 
ter V-A of the Industrial Disputes Act This was only by way of obser. In Bengal 
Nagpur Cotton Malls v. State of M P.?, a Bench of the High Court of Madhya 
Pradesh did not agree with that opinion We consider that the terms of sub-section 
(1) are clear and show that the authority granted to the Government 1s only to 
enforce recovery of the amount already ascertained and does not empower ıt to 
ascertain the amount due to the workman from the employer, which in many cases 
mught'be a disputed question. ' 


. It ıs then argued, that though section 33-C (1) might not empower the Govern- 
ment to decide a monetary claim, its authority bemg only to enforce an already 
ascertained claim, the terms of sub-section, (2) under which the applications in the 
instant case have been filed, are insufficient to confer a power to adjudge a claim 
for*maney, Reliance is placed 1n this connection on the decision of the Supreme 
Court in S.S. Shetty v. Bharat Nidhi, Lid +, where the scope of section 20 (2) of the 
Industrial Disputes (Appellate Tribunal) Act, 1950—a provision simular in terms 
to,section 33-C was considered. The Court observed : 


** Where however any benefit which 1s not expressed 1n terms of money 1s awarded to the workman 
under the terms of the award, 1t will be necessary to compute in terms of money the value of that benefit 
before the workman can ask the appropriate Government to help him ın such recovery Section 20, 
sub-section (2) provides for the computation 1n terms of money of the value of such benefit and the 
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amount at which such benefit should be computed 1s to be determined by the Industrial Tribunal 
to which reference would be made by the appropriate Government for the purpose ” 

The foregoing observations only mean that a non-monetary benefit will come 
under that section. That does not mean that a monetary benefit due to a worker 
will not come within it. The two aspects of the argument, namely, that section 
33-C (1) applies to a power to adjudicate a claim to monetary benefit and that 
section 33-C (2) in terms is wide enough to cover a case of monetary benefit as well, 
was considered by the Supreme Court in a case which arose under the Working 
Journalists (Conditions of Service) and Miscellaneous Provisions Act, 1955, Mis. 
Kastur: and Sons (Prwate), Lid. v. Shr JN. Salwateeswaran and another’, where 


Gajendragadkar J., observed : 


“These provisions indicate that, where an employee makes a claim for some money by virtue 
of the benefit to which he 1s entitled, an inquiry into the claim 1s contemplated by the Labour Court, 
and it 15 only after the Labour Court has decided the matter that the decision becomes enforceable 


under section 33-C (1) by a summary procedure 

The view thus expressed by the Supreme Court will be sufficient to dispose of the 
present objection to the jurisdiction of the Labour Court. But, Mr. Rajah Ayyar 
has pressed before us for our acceptance the opinion of the Madhya Pradesh High 
Court on the same subject 1n Bengal Nagpur Cottons Mills v. State of M.P.?, to the 
effect that a claim for retrenchment compensation could not come within the term 
benefit " 1n section 33-0 (2): The observations were made by way of obiter, but 
with great respect to the learned Judges, we find ourselves unable to agree with 
what they have said. We are supported in this by two cases that came before the 
Bombay High Court recently, namely Shree Amarsinhy Mills, Ltd. v: Nagrashna and 
others? and Abdul Raheman v Kulkarm*. It was expressly held in those cases that 
the Labour Court would have jurisdiction under section 93-C (2) to entertain an 
application to determine the amount due to a workman in respect of lay-off, closure, 
compensation, etc which are also claims arising under Chapter V-A of the Industrial 
Disputes Act. The Punjab High Court has also taken a similar view in Malout 
Transport Co v State of Punjab’. One of us sitting alone had to consider the precise 
point now argued, in W P. No. 960 of 1958 ; and again in Tiruchi-Srirangam Trans- 
port Co v Labour Court and another?. It was held, a view which we now affirm, that 
section 33-C (2) will comprehend claims concerning monetary as well as non-mone- 


tary benefits. 


- — Its then argued that even so, the Labour Court could only compute a mone- 
tary claim where there is no controversy but would have no power to decide where 
the claim is disputed Thus is untenable. Section 33-C (2) empowers the Labour 
Court to determine the question, which implies a power to decide 1n case of dis- 


pute. ^ - 
We then come to the next contention namely whether a claim under section 
25-FF by the worker would be cogmzable only by the Industrial Tribunal and not 
by the Labour Court. 


, Section 7 of the Act empowers the State Government to constitute Labour 
Courts for adjudication of mdustrial disputes relating to matters specified in the 
Second Schedule to the Act. Retrenchment of workmen is not one of the subjects 
mentioned in that Schedule On the other hand, retrenchment and closure of 
establishments come under the Third Schedule over which the Industrial Tribünàl 
alone would have jurisdiction (see section 7-A). From this it 1s argued that any 
dispute which concerns a question relating to retrenchment should 'golonly before 
Industrial Tribunal. This contention fails to take note ‘of the fact that the juris- 
diction conferred by sections 7 and 7-A are with reference to industrial disputes, 
collective and not individual But Chapter V-A creates certam rights in the ın- 
dividual worker. Such rights if disputed cannot be agitated as industrial disputes 
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unless a substantial number of workers espouse the cause and the Government deem 
fit to refer ıt for adjudication. The rights created in favour of industrial workers 
under Chapter V-A are such,'that the individual concerned should have a remedy, 
irrespective of the fact whether the other workers are prepared to sponsor his case 
or not. Section 33-C (2) has provided for it, ze, a machinery for enforcing in- 
dividual rights. ‘The Labour Court is'thus invested with jurisdiction in regard to 


such claims. 


That the Labour Court is not competent to decide any question of indemnity 
that may arise between the company and the Government ın case the former were 
made to pay retrenchment compensation is hardly a reason for holding that section 
33-C (2) would not apply to the case. The statute which authorises the taking 
over of electricity undertakings itself provides for reference to arbitration in case 
of*lispute and the company 1s not left without a remedy. Balakrishna Ayyar, J 
has held that the dispute znter se between the company and the Government woul 
not come within the purview of the Labour Court We respectfully agree. Under 
section 25-FF the jurisdiction of the Labour Court will be confined to investigating 
the claim of the worker against his quondam employer. That Court is not concerned 
with any question of indemnity ın respect of or the apportionment of the lability 
under that section between the latter and the person to whom the business or under- 


taking has been transferred. 


But that does not prohibit the company from contending that under section 6 
of the Act the habilty to pay retrenchment compensation had been transferred to 
the Government. Such a plea amounts only to saying, the company will not be 
lable as the statute has made somebody else, namely, the-Government liable We 
shall, however, consider later whether section 6 provides such an answer. From 
what we have stated above 1t follows that there are no merits m the appeal which 


is dismissed with costs. 


We shall now turn to the writ petition. 


The Labour Court has held that the workman concerned in the case will be 
entitled to one month's salary in lieu of notice and by way of retrenchment com- 
pensation, half a month’s salary for every year of service rendered to the company 
in accordance with the provisions of sections 25-F and 25-FF of the Industrial Dis- 
putes Act. It was contended before the Labour Court, a contention reiterated 
before us in a rather faint manner, that the workman concerned would not be entitled 
to retrenchment compensation as there had been ın fact no retrenchment, he con- 
tinumg to work as before, with his emoluments undiminished There is a fallacy 
underlying the argument. For a claim to be made under section 25-FF, 1t 18 not 
necessary that the worker should have been actually ousted from service Under 
the section, a transfer of the business 1n which the worker had been till then employed 
would itself be deemed to result in a retrenchment (except in the case covered by 
the Proviso), The right to retrenchment compensation under section 2 5-FF, 
therefore, arzses on account of the fiction created by the section and not on any 
factual retrenchment as would be a case under section 25-F. 


* Section 25-FF was introduced in its original form into the main Act by an 
amendment which came into force on 4th September, 1956. The circumstances 
which necessitated the introduction of the amendment has been referred to in 
Hariprasad Shwshankar Shukla v. A D. Dwikar!, Prior to the amendment every 
transfer or closure of business and any change of employer or management was 
regarded as effecting a retrenchment of the employees of the transferor with the 
consequence they became entitled to retrenchment compensation The Supreme 
Court, however, held ın the case cited above that as the true import of the word 
retrenchment was discharge of surplus labour, a dischaige of workers by reason 
of a bona fide closure or transfer of business from one employer to another would 
a a eee 
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not amount to a retrenchment. ‘The decision was presumably considered by the 
Legislature to cause hardships and required its intervention. There was perhaps 
another reason as well. The law if left alone might enable employees to adopt the 
device of transfer of the business to thwart benefits accrued to the employees in 
case they were retrenched, those benefits that depended on the length of their ser- 
vice. Such transfers must no doubt be bona fide, but it will not always be easy for 
the worker to prove it was not so. 


The amendment of 1956 was re-cast and re-enacted by Central Act XVIII 


of 1957, which was preceded by an Ordinance to the same effect. Section 25-FF 
states : 


“Where the ownership or management of an undertaking ıs transferred, whether by agreement 
or by operation of law, from the employer in relation to that undertaking to a new employer, every 
workman who has been in continuous service for not less than one year in that undertaking 1mmeqja- 
tely before such transfer shall be entitled to notice and compensation ın accordance with the pro- 
visions of section 25-F, as if the workman had been retrenched 


Provided that nothing 1n this section shall apply toa workman im any case where there has 
been a change of employers by reason of the transfer, if 


(a) the service of the workman has not been interrupted by such transfer . 


(b) the terms and condition of service applicable to the workman after such transfer are not 
in any way less favourable to the workman than those applicable to him immediately before the trans- 
fer , and 


(c) the new employer is, under the terms of such transfer or otherwise, legally hable to pay to 
the workman, ın the event of his retrenchment, compensation on the basis that his service has been 
continuous and has not been interrupted by the transfer ” 


The effect of the section is that so long as the employee under the old management 
is continued 1n service by the new one as if there were no break at all and the service 
conditions under the transferee is no less favourable to him, there would be no right 
to retrenchment compensation, but if anyone of the three conditions of the Pro- 
viso is not satisfied, the worker would be entitled to such compensation by reason 
of the transfer of business. Let us now proceed to consider whether the terms of 
the Proviso are satisfied 1n the present case. 


1. Whether there has been an interruption by reason of the transfer ?— 


The Labour Court has answered this question in the affirmative on the ground 
that there had been a change of management by virtue of the transfer, as service 
under the company was different from the one under the Government. We are, 
. however, unable to accept that view. For the application of clause (a) of the Pro- 
viso, what is necessary to consider, is whether there has been a factual continuity 
in the service. The existence of the other conditions in the Proviso makes this 
clear ; to hold otherwise would even be to nullify the effect of the entire Proviso 
as no case of transfer would then be exempted. In the present case it is admitted 
that there has been no factual discontinuity in the service. The first part of the 
Proviso must be held to be satisfied. 


2 Whether the terms and conditions of the service under the Government are no ‘less 
Favourable to the employee compared with those under the company ?— 

It is essential for the consideration of this point that we must refer to cerfan 
facts attending the taking over of the employees of the company by the Govern- 
ment. Immediately on taking over the undertaking, the Government (as said 
before) entertained the employees of the company on a provisional basis arid sub- 
ject to provisions of section 15 of the Act. That section authorises the Govern- 
ment to terminate the services of any of the workers under the old management 
whom they do not want, either by giving him three months? notice or paying him 
salary for that period. Those whom the Government desire to continue in their 
service will be governed by such rules as the Government may from time to time 
make. Such rules have been made under section 15. Rule 17 provides that such 
of those who were provisionally continued 1n service will be allowed the same pay 
and allowances which they were entitled to receive under the old management 


` 
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before the vesting date But this 1s not intended to go on for ever Provisional 
service 1s of limited duration Sub-rule (4) to rule 17 deals with the conditions of 
absorption into Government service That runs thus 


Rule 17 (4) —'' During the period of provisional contmuance the Government or the Chief Ope- 
ration Engineer concerned, as the case may be, shall examine the suitability of every employee for 
absorption into Government service If the Government or the Chief Operation Engineer con- 
cerned, as the case may be, decide that the employee 1s suitable, an order shall be issued declaring 
the employee to be a member of the class, category, grade or cadre, as the case may be, of the 
Government Service in which it 1s decided to absorb him In respect of all the employees so absorbed 
service under the Government shall be counted from the vesting date 


Provided that if in the case of any employee ıt is necessary to releax the relevant rules before 
absorbing him into Government Service, no such order shall be issued unless the rules’have been 
relaxed in his favour and unless the Madras Public Service Commission has been consulted in regard 
to bis absorption, where such consultation is necessary ” 


From these provisions it follows that till the Government decide to absorb an 
employee in their regular service, his service will be a precarious one and even if 
he 1s absorbed in the permanent service, he would be put in such grade or category 
as the Government decides proper. The emoluments may even be less. If the 
employee does not agree, he can only leave the service Section I5 makes it clear 
that the conditions and Rules made thereunder will supersede any agreement to the 
contrary in any contract or 1n any law for the time being in force. The section 
and the Rules framed thereunder are only consistent with the view that service 
under the Government is a new service unconnected with the one under the licensee. 


Now what about the conditions of service themselves? The Labour Court 
has taken great pains to analyse the terms of service obtaining ın the company 
and under the Government after absorption and finding that the service under the 
Government, though more beneficial in certain respects, was not so in regard to 
others, held that Proviso (b) could not be said to be satisfied The Court appears 
to have been of the view that in order that a case can come under that provision, 
each one of the terms of service under the Government should either be more ad- 
vantageous or at least the same, from the point of view of the worker. Mr. Rajah 
Ayyar contends that this 1s a wrong approach to the question and that what one 
has to see is whether the conditions of service compared as a whole could be consi- 
dered more disadvantageous to the worker. i 

1 

We are of the opinion that neither of the two views ıs correct The phrase 
in any way less favourable to the workman does not mean, not less favourable to the 
workman in any one particular Small infractions ın the benefits or conditions 
of service till then enjoyed by the workman under the former employer would 
not mean that the conditions of service are less favourable to the workman. To 
some extent the question has got to be viewed objectively taking the conditions 
of service as a whole. But at the same time ıt will be wrong to come to a conclusion 
on a comparison of the terms of service asa whole That would not be giving effect 
to the words “in any way”. In our opinion, the proper method of approach 1s to see 
whether any of the material conditions is less favourable to the worker than before. 
ei dun by that test, 1t must be held that the conditions of service under the Rules 
franedeunder section 15 are less favourable to the employee. For one thing the 
previous service, however long 1t might have been, is ignored and service is reckoned 
as starting from the date of re-employment. This is a vital matter We have also 
referred to the fact that for a period of time the workers themselves could not know 
whether they would be retained ın service or not and if retamed on what salary. 


The question whether clause (5) of the Proviso has been satisfied or nof is to 
be considered with reference to each individual worker and although in thé case 
before us the sum total of the emoluments of the worker had remained unct anged, 
at least one material condition. of service, namely, his forfeiting the credit of past 
services—will affect him seriously, e g , if the Government,were to;retrench him. 
In this view it 1s not necessary to consider whether this Court could interfere under 
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Article 226 with the finding arrived at by the Labour Court essentially on a ques- 
tion of fact, or put at 1ts highest, a mixed question of fact and law. 


We shall then go 1nto the question whether clause (c) of the Proviso has been 
satisfied. A substantial part of the argument under this head turned on the cons- 
truction of section 6 of the Electricity Undertakings Acquisition Act. It 1s urged 
on behalf of the appellant that the new employer, namely, the Government will 
in the event of retrenchment of any worker, be liable to pay retrenchment com- 
pensation on the basis of his previous service as well The argument 1s put thus : 
For the purpose of payment of retrenchment compensation the period of service of 
the worker can be divided into two parts * (1) under the company, (1) under the 
Government. There 1s and can be no question of the Government's liability for 
the latter As regards the former it 1s said that by virtue of section 25-FF of the 
Industrial Disputes Act the company will be liable and by virtue of section 6» of 
the Act that hability of the company will stand transferred to the Government. 
It is further argued that a hability of the kind created by section 25-FF 13 a contin- 
gent one arising on transfer of the business and will be comprehended within the 
term lability in section 6 which 1s wide enough to include contingent and statutory 
liabihty. i 


Our attention 1s then invited to the meaning of the term * liability " given in 
Jewitt’s Dictionary of English Law where it 1s defined as a condition of being actually 
or potentially subject to an obhgation either generally as mcluding every kind of 
obligation or in a more special sense to denote 1nchoate future unascertained or 
imperfect obligations as opposed to debts the essence of which 1s that they are as- 
certained and certam. In Asher v Seaford Court Estates, Ltd.1, the use of the word 
* lability ” in a statute was held to have reference to legal obligations. í 


But wide as the meaning of the word “liability”? may be we are unable to see 
how ıt can be said that Government would be hable—that means directly liable — 
to the workman to pay retrenchment compensation on the basis of a continuity of 
the service. We have already, pointed out that, under section 15 and the Rules 
made thereunder, service under the’Government counts only from the vesting date. 
It cannot, therefore, be said that the Government will be directly hable to the 
worker in case they retrench him to pay the retrenchment compensation on the 
basis of service under the company There is a further error in the argument ; 
for the purpose of showing that the company will not be hable by virtue of clause 
(c) to the Proviso, 1t assumes that there 1s a legal ability on the company under 
section 25-FF which is transferred to the Government under section 6 and kept 
alive so that in the event of any retrenchment by the latter, the worker would obtain 
compensation as 1f his service had been continuous If the contention were to be 
accepted it would mean that, even though the Government never retrench the 
worker, they would be liable to pay ret enchment compcnsation for the period prior 
to the vesting date. This 1s opposed to the provisions of section 15 and rule 17 
made under the Act, which give complete authority to Government to prescribe 
the conditions of service to the worker taken over by them. 


It is finally argued that even if one or more of the Provisos to section 25-FF 
do not apply, such habihty as may arısı under that section on thé company will 
stand transferred by virtue of section 6 of the Act to the Government and that the 
company would no longer be hable. There are several difficulties in the way of 
accepting the argument For one thing the liability under section 25-FF arises 
on transfer or ıt may be simultaneous with ıt It will be a matter for consideration 
when the question arises whether such a habihty could be held to come within 
section 6 of the Act. That however, 1s one on which the Government and the 
company might not agree and which should ın the case of such disagreement be 
settled by arbitration More important than this, 1s that there 1s no scope for such 

" nvestigation under section 25-FF, Once its terms are satisfied there 1s a statutory 
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liability on the quondam employer. Whether such employer has a right of 1ndemnity 
against the Government in respect of whatever he pays to the worker will really 
be beside the point. It may also be noticed that the Electricity Undertakings 
Acquisition Act, 1954. had been enacted earlier than section 25-FF of the Industrial 
Disputes Act, The latter provision has expressly made the previous employer 
lable , ıt will be doing violence to 1ts language 1f by reason of any taking over of 
the liability under section 6 of the former enactment, the new employer were to be 
made hable. 


The result 1s that the case does not satisfy two out of the three conditions set 
out in the Proviso to section 25-FF. The petitioner will, therefore, be liable 
to pay retrenchment compensation to the concerned worker under section 
25-FF of the Industrial Disputes Act. The rule nzsz will be discharged. Petitioner 
will pay the costs of respondent 1. 

K.M. W.A. No. 113 of 1959 and W.P. 

No. 254 of 1960 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IvER, Chief Justice AND Mr. JUSTICE 
M. ANANTANARAYANAN. 


Kathaperumal Padayacht ' ..  Pehtwner*. 
v. 
Muthiah Odayar .. Respondent, 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 2 (a) — Cultwating tenant ' —Sub-lessee 
under a chief lessee tf could be a cultwating tenant vis-a-vis the head lessor 


Where a person takes land on lease from the owner and sub-leases a part to another, the sub- 
lessee, 1f he satisfies the conditions of the definition of ‘ cultivating tenant’ under section 2 (a) of the 
Madras Cultivating Tenants Protection Act, will be entitled to the protection of the Act as against 
his lessor, viz , the chief tenant But the sub-lessee cannot have any rights as against the head lessor 
as there 1s neither privity of estate nor privity of contract between the head lessor and the sub-lessee 
The chief tenant, ordinarily stands in the same relationship to the sub-tenant as his own landlord 
stands towards him ` But the head lessor's rights will not be affected by the sub-lease and the sub- 
tenants’s rights will stand or fall with the right of the chief tenant 


So long as the main lease 1s subsisting, the sub-tenant will have all the rights secured to him under 
the contract between him and his own lessor as well as those rights which the statute gives him as 
against his lessor When the title of the main lessee teiminates on the expiry of the term, the sub- 
lessee's right to remain ın possession automatically comes to an end, notwithstanding the fact that 
his right to possession was given under the statute, as the sub-tenant cannot have any higher right than 
what his lessor had. - 

Ganapats Iyer v. Ayyakannu, (1961) 1 ML J 217, differed ın part Decision ın C R.P. No 322 of 
of 1960 approved and Rangayya,v Tatayya, (1960) 2 An.W R 53, referred to. . 

Petition under section 6-B of Act XXV of 1955 as amended by Act XIV of 
1956 read with section 115 of Act V of 1908 praying the High Court to revise the 
order of the Revenue Court, Kumbakonam, dated 31st March, 1960 and made 


in Petition No. 1259 of 1959.: 'u F 
T.R. Ramachandran, for Petitioner. | | EM 
X T.V. Balakrishnan, for Respondent. , | x n 


When the petition came on for hearing before him the following order of 
reference was made by ooa . 


.  Kunhamed Kutt, 7—The petitioner herein claimed restoration of his land 
under section 4 (5) of the Madras Cultivating Tenants Protection Act The peti- 
tioner held the land under the respondent who happens to be a tenant of somebody. 
There are observations in Ganapatht Iyer v. Ayyakannu!, a Bench decision of this Court, 
that the definition of the term ‘ cultivating tenant’ does not include the assignees 
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of a cultivating tenant. But Veeraswami, J has held m C.R.P No 322 of 1960 
that there 1s a privity of contract as well as privity of estate between landlord and 
tenant even though the landlord happens to be a tenant himself. Having regard 
to the importance of this subject-matter, it seems to me that the matter has again 
to be considered by a Bench or Full Bench in order to give a quietus to the conflict- 
ing decisions The papers will therefore be placed before my Lord, the Chief 
Justice for directions as to posting. 


In pursuance of the order of reference the petition came on for hearing before a 
Bench (Ramachandra Iyer, G.F. and Anantanarayanan, F ) 


T R. Ramachandran, for Petitioner 
TV Balakrishnan, for Respondent. . 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C. f.—Yhis Civil Revision Petition which arises out of pro- 
ceedings instituted by the petitioner for restoration of possession under section 4 
(5) of the Madras Cultivating Tenants Protection Act, 1955 (hereinafter referred 
to as the Act) comes up before this Bench in view of the inconsistency between the 
Judgment of Veeraswami, J. in C.R.P. No. 322 of 1960 and certain observations 
contained in Ganapati Iyer v. Ayyakannu!. 


The facts which have given rise to the application are not in dispute. The 
Dharmapura Adheenam 1n its capacity as trustee of Sri Sattanathaswam:i Devas- 
thanam had leased out about 86 acres of land ın Annavasal ın Tanjore District to 
the respondent. Except in regard to specified extent of land, there was no prohibi- 
tion against the respondent sub-leasing the properties to actual cultivators. In 
October, 1951, the respondent, had sublet an extent of 566 acres of land to the 
petitioner at a specified rent. ‘The lease obtained by the respondent from the 
Adheenarm expired ın June, 1953. In that month the trustee put up m auction the 
leasehold right in the lands for the next five years ending with goth June, 1958. 
The conditions of the auction made it clear that the lease was subject to such nights 
as the cultivating tenants In the land might have by virtue of the Tanjore Tenants 
and Pannaiyal (Protection) Act, 1952.;Fhe respondent became thesuccessful bidder 
at the auction. He'executed a formal agreement 1n favour the trustee embodying 
a number of conditions and undertaking to vacate the land at the'end of the term. 
The petitioner who was Jet into possession in 1951 under the sub-lease referred to 
above, continued in possession of the property. He‘'paid the rents regularly tll 
faslı 1366. Sometime earlier, that 1s, on 26th April, 1956, the‘ trustee, namely, 
the ‘head lessor, issued a notice Exhibit P-4 to him: (the oan terminating 
the tenancy as and from goth April, 1957.: The notice which 1s 1n a'printed form 
acknowledged: that the petitioner had. obtained rights under the Tanjore Tenants: 
and Pannazyal (Protection) Act and it intimated that on the expiry of that enact- 
ment his rights would cease. Although under the ordinary law there is no privity 
of contract between a sub-tenant and the head lessor, the latter in the instant case 
had to recognise the rights of the former as ‘under the provisions òf the Tafore 
'Denahts and Pannazyal (Protection) Act,.a sub-tenant would have a statutory right 
to continue in possession even as against the head lessor. This was:the view taken 
by this, Court, in Sereng Abdul Khadw v. Rajagopala Pandaraya?. The circumstance 
that the head lessor in the instant case issued a notice to the sub-tenant in the manner 
stated above cannot however by itself create any contractual relationship between 
the two, , The Tanjore Tenants and Pannaryal , (Protection) Act has now been 
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replaced by the Madras Cultivating Tenants Protéction Act, 1955, except in regard 
pannaiyals The petitioner fell into arrears of rent with respect to faslis 1366 and 
1367. Thereupon the respondent filed an application before the Revenue 
Court, Kumbakonam, in Petition No 1186 of 1958 praying for eviction of the 
petitioner. The Court dismissed his application by its order dated 13th February, 
1959, on the ground that 1t had no jurisdiction to entertain the application against 
the petitioner who was a sub-tenant and as such could not be said to be a cultivating 
tenant. The conclusion in that case was based on a decision of this Court in Rama- 
swam Naidu v. Maradaveera Moopan!, where 1t was held that a sub-tenant deriving 
title through the tenant of a landlord could not be regarded as a cultivating tenant 
of the landlord. It will be seen that that decision would not apply to a case where 
the main or chief tenant seeks to evict his own tenant, namely the sub-tenant. 
There was therefore an obvious confusion on the part of the Revenue Court when 
itedeclined to exercise its jurisdiction ; for while a sub-tenant who has a privity of 
contract only with his immediate lessor, namely, the chief tenant and has no privity 
either of contract or estate with the landlord cannot be a cultivating tenant vis-a- 
vis the landlord, ıt might be possible that he could be regarded as a cultivating 
tenant within the meaning of section 2 (a) of the Act of the chief tenant, his 1mme- 
diate lessor. 


On the dismissal of the application for eviction, the petitioner continued in pos- 
session of the land. Alleging that he was forcibly dispossessecd by the respondent 
sometime during the first week of July, 1959, he filed the application out of which 
the present proceedings arise for restoration of possession This he would be entitled 
to under section 4 (5) of the Act which confers the right on a cultivating tenant 
who had been evicted otherwise than by adopüng the proccedure prescribed by 
the Act to apply within two months from the date of such eviction for restoration 
to him of the possession of the lands which he, prior to the eviction, was 1n occupa- 
ton The Revenue Court rejected his application on the ground that the sub- 
tenant would not be a cultivating tenant who would be entitled to take advantage 
of the provisions of section 4 (5). It further held that the head lessor not having 
been made a party to the petition, no relief could be granted to the petitioner on 
his application. ‘The correctness of that order has been challenged by the petitioner 
in this Revision Petition. 


Under section 2 (a) of the Act the term‘ cultivating tenant 'has been defined 
thus : 

* ‘Cultivating tenant’ m relation to any land means a person who carries on personal cultivation 
on such land, under a tenancy agreement, express or implied at 
It 1s not disputed that the petitioner 1n the present case carries on personal cultiva- 
tion of the land and that he does so under a tenancy agreement entered into with 
the respondent. The respondent at the time he granted the lease to the petitioner 
was himself a lessee of the Adheenam. The lease 1n favour of the respondent by 
the Adheenam was undoubtedly a transfer of a right to enjoy such property on the 
terms and conditions set out ın the agreement of lease. There ıs thus a transfer of 
property from the trustee to the respondent though the right and duration of enjoy- 
ment has been limited by the terms of the contract As we stated earlier, there 
‘was no prohibition ın the lease granted to the respondent by the head lessor against 
sub-letting in regard to certain items of property of which the area concerned in 
thi petition forms part. When the respondent granted a sub-lease to the peti- 
tioner, the latter had a lawful right to enjoy the land under his lessor, namely, the 
respondent, although he could have no right as against the head lessor Corres- 
pondingly, the respondent would be entitled to evict the petitioner on the termina- 
tion of the sub-lease The respondent would therefore be a landlord within the 
meaning of section 2 (e) of the Act which defines a landlord in relation to a holding as 

“The person entitled (o evict the cultivating tenant from such holding or part.” 


It would follow from this that so far as the respondent 1s concerned, the petitioner 
would be a cultivating tenant although the latter would not have any rights as against 
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the head lessor In Ganapati Iyer v Ayyakannu!, Jagadisan and Kalasam, JJ , held 
that an under-lessee or a person deriving title through a cultivating tenant would not 
be a cultivating tenant within the meaning of section 2 (a) of the Madras Cultivating 
Tenants Protection Act That was a case where the chief tenant was himself a 
statutory tenant under that Act — His sub-tenant claimed rights under the Act even 
as against the head lessor That claim was rejected by the learned Judges We 
express our respectful concurrence with that view But the learned Judges have 
proceeded to make certain observations even 1n regard to the status of the sub-tenant 
as against his own landlord, namely, the chief tenant We are unable with respect 
to share the view. 


In Rangayya v Tatayya®, the Andhra Pradesh High Court had to consider a 
similar question In that case certain holders of a service inam leased the land to one 
Tatayya Tatayya in turn sub-leased a portion of the property taken by him on 
lease in favour of one Rangayya The Inamdar filed an application for fixation of 
fair rent under the Andhra Tenancy Act and the question arose whether the sub-lessee 
who was made a party to the application was a cultivating tenant against whom such. 
an applicat on could lie. Umamaheswaram, J held that the inamdars wre not 
competent to maintain any application against Rangayya, the sub-lessee, as he was 
not a cultivating tenant The learned Judge observed — 

d am inclined to hold that Tatayya 1s a cultivating tenant under the archakas 
1n respect of 1 acre, 60 cents and that Rangayya 1s cultivating tenant under Tatayya in respect of 9 
acres and 70 cents It might be open to Tatayya to take proceedings under section 6 of the Act as 
against Rangayya 1n'respect of 9 acres, 60 cents in his actual possession "' 

The learned Judges who decided Ganapat: Ayyar v Ayyakannu!, have no doubt. 
expressed. their dissent from the foregoing observation of Umamaheswaram, Jj. 
which held that a sub-lessee could be a cultivating tenant qua his landlord, but as we 
shall show presently that view cannot be supported. 


Sometime after the judgment of the Bench of this Court in above case was 
delivered, , the question now before us came up for consideration, before Veeraswam1, 
J.in GR P No, 322 of 1960 The learned Judge held that a sub-tenant would be a 
cultivating tenant v2s-a-v1s, bis own landlord, namely, the tenant (judgment 1s un- 
reported) The learned Judge's attention however does not appear to have been: 
drawn to the observations contained 1n Ganapati Iyer v. Ayyakannu!. llavimg given: 
our anxious consideration to the question, we are of the opinion that the view taken 
by Veeraswami, J , should be accepted subject to the observation we propose to 
make in regard t o the duration of his, tenancy 


It 15 well settled that there 1s neither privity of estates, nor privity of contract 
between the head lessor and the sub-lessees and that therefore the sub-lessee will not 
be liable for rent nor on any covenants ın respect of the lease granted by the head les- 
sor to the chief tenant But ordinarily speaking the chief tenant stands 1n the same 
relationship to the sub-tenant as his own landlord stands towards hum For example, 
a sub-tenant will be estopped from, denying the title of his landlord, namely, the chief 
tenant to grant the sub-tenancy, Just in the same way as the chief tenant will be: 
precluded from denying the title of the head lessor at the time ofthe grant of the lease 
The head lessor’s rights will not be affected by the sub-lease * sub-tenants right will 
therefore stand or fall with the right of the main tenant For example if the mgin: 
lease comes to an end either by efflux of time or by forfeiture, then the subtledee 
will lose his right to possession as well But the case will perhaps be different where 
the head lessee voluntarily surrenders in favour of his landlord in derogation of the 
rights granted by him to the sub-lessee But so long as the main lease 18 subsisting 
the sub-tenant will have all rights secured’ to him under his contract with his own 
lessor as well as those rights which a statute might give him as against the lessor 
For example, 1f a mam tenant obtains a lease from the head lessor for a term of ro 
years and, he. lets into possession of the land a cultivating tenant as sub-lessee for a 
period, of one year, such sub-lessee would be a cultivating tenant within the meaning; 
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of the Act and be entitled to all the privileges, for the duration of his lessor’s title. If 
such title terminates on the expiry of the term, the sub-lessee's rnght to remain in 
possession of the land notwithstanding the fact that 1t had been given to him under 
the statute, will have to automatically come to an end, as he cannot have a higher 
night than what his own lessor had. 


Turning to the facts of the present case the lease in favour of the respondent 
which was subsisting at the time when the petitioner was let into possession in the year 
1951 came to an end 1n 1953 The respondent was not himself a cultivating tenant 
and therefore was not entitled to the protection afforded by the Act The result was 
that the petitioner’s right to continue 1n possession of the land came to an end with 
the respondent's lease But unfortunately for him the respondent secured a fresh 
lease for a period of 5 years till goth June, 1958 He allowed the petitioner to conti- 
nue in possession of his 5 66 acres of land as before, and received rents tili faslı 1366. 

at would show that even subsequent to the second lease 1n his favour, the respon- 
dent treated the petitioner as his sub-tenant and the rights of the latter as a cultivating 
tenant will therefore enure till the expiration of his lessor's second lease, that 1s, till 
30th June 1958. It:s argued on behalf of the respondent that after goth June, 1958 
there was a fresh lease by the head lessor 1n his favour and as thereafter there was no 
payment of rent by the sub-tenant to him, the sub-lease should be held to have 
terminated by goth June, 1958 and there being no fresh lease, the petitioner would. 
have no right to remain ın possession of the land, or claim rights to restoration of 
possession as if he were a cultivating tenant of the respondent This claim 1s denied 
on behalf of the respondent by invoking the aid of section 43 of the Transfer of Pro- 
perty Act It is contended that as prior to 1958, the petitioner was a tenant (sub- 
tenant) of the respondent, he would continue to be so when once the respondent 
obtained a fresh lease in the year 1958. In other words, 1t 1s said that so long as the 
respondent's tenancy continued, the petitioner will be entitled as against him to the 
protection of the Act. Reliance ıs placed in support of the argument on the decision 
in Critchley v. Clifford, where a tenant sub-let a farm cottage in favour of the defendant 
in the case When the former sought eviction, the latter pleaded protection under 
the Rent Restriction Acts It was conceded in that case that when the hrad lease 
came to an end, the tenant would not be protected against the superior landlord. 
But 1t was held that the sub-tenant who came within the protection given by the Rent 
Restriction Act would be protected so long as his own lessors tenancy continued, and. 
that, as against him he would be entitled to the protection of the Rent Restriction 
Act To put 1t differently, such statutory rights of protection as a sub-tenant can 
have against his own lessor will be determined and be limited by the duration of that 
lessor's right. For example, 1f the main tenant’s tenancy 1s for a term, the sub-tenant 
entitled to protection under the Act will, notwithstanding the expiry of his contract, 
be entitled to remain ın possession for the duration of that term. But it can extend 
no further. Where the main tenant is himself protected by the statute, his sub- 
tenant can, as against him, obtain protection under the Act for the duration of the 
statutory right of the main tenant In Cow v Cassey? it was recognised that a sub- 
tenant might be protected against his immediate landlord but not against the head 
landlord when the head lease expires. But these rights will not prevail over the right 
of the head lessor or landlord If, for instance, the landlord, after the expiry of the 
lease in favour of the main tenant, grants a lease 1n favour of a third party, the latter 
ie of the landlord will not be bound by any statutory rights of the sub-tenant, 
as the latter cannot, on the principle of the decision m Ganapati Iyer v Ayyakkannu? be 
deemed to be a cultivating tenant of the new lessees The question 1s whether it will 
make any difference if the landlord, on the termination of the first lease, grants a new 
lease of the same property in favour of the same main tenant We are of opinion 
that there will be no difference between the two cases In the latter case also the 
mam tenant will be claiming a fresh title under the landlord and will not be bound 
by the rights of the sub-tenant any more than what the head lessor would be. Section 
43 of the Transfer of Property Act will apply to a case where the main tenant pur- 
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ports to grant a sub-lease extending beyond his own term. In such a case if he gets 
a fresh lease he would be bound to feed the grant by the principle of estoppel con- 
tained ın the section. Essentially the provision under section 43 enacts a rule of 
‘estoppel against a person who having no interest or having partial interest ın a certain 
property grants a lease of a larger interest and subsequently acquires interest ın that 
‘property The lessee would then be entitled to the interest acquired by his transferor 
to the extent of the grant. For the application of that principle, there should be a 
grant or contract by the lessor In the present case there was no contractual lease 
by the respondent to the petitioner extending beyond his own term under the lease 
granted to him by the head lessor, the rights claamed now by the petitioner are not 
under any grant or contract by the respondent but only under the statute. The 
principle of section 43 of the Transfer of Property Act which applies only to the case 
‘of a grant cannot obviously apply to a claim under the statute. ‘The petitioner will 
therefore be not entitled to claim hat he ıs statutory tenant under the respondent 
‘even 1n 1 espect of the subsequent lease obtained by him. But it might be open to the 
respondent to recognise the petitioner as his tenant. In such a case a fresh contra- 
actual tenancy will be created and the sub-lessee will thereafter become entitled. to 
the protection afforded by the statute That happened in the present case imme- 
.diately after the lease 1n favour of the respondent expired in 1953 The petitioner 
paid rents for the next two faslis and the respondent who received the same must be 
held to have allowed him to continue as a tenant. The duration of that tenancy, 
-augmented as 1t would be by the statute, will only subsist till the termination of the 
same on 30th June, 1958 There1s no evidence 1n the present case that subsequent 
ito that date the respondent recognised the petitioner as a tenant either by receiving 
rents or otherwise. 


Before proceeding further on this point we shall dispose of two points raised by 
the petitioner. On behalf of the respondent reliance 1s placed upon the finding given 
in the previous Eviction Petition No. 1186 of 1958 to show that the petitioner was not 
a cultivating tenant. The decision in that case was, as we pointed out earlier, based 

on a misapprehension. It is not suggested that that decision will constitute res 
judicata on the question whether the petitioner was a cultivating tenant or not so far as 
the respondent 1s concerned. But it was argued that the petitioner, who must be 
taken to have obtained a dismissal of that petition on the ground that he was not a 
cultivating?tenant cannot now turn round and say that he is a cultivating tenant. 
The argument is really based upon the rule that a party cannot both approbate and 
reprobate. The origin and the application of that rule has been recently discussed 
by a Full Bench of this Court in Kuppanna Gounder v. Peruma Gounder}, In order that 
the rule should apply we must first be satisfied that the petitioner obtained an advant- 
age by taking a particular stand, namely, that he was not a cultivating tenant, 1n the 
previous proceedings To obtain information on the point we allowed counsel on 
both sides an opportunity to refer to anything on record in the present case which 
would show that the petitioner took up the position that he was not a cultivating 
tenant in the previous proceedings. The learned counsel conceded that there was no 
material on record to show that any such point was taken by the petitioner. It 
follows that the petitioner could not be precluded from urging in the present case 
that he 1s a cultivating tenant. 

But as we have pointed out earlier, 1t 1s not clear from the records that subgqunt 
to the renewal of the lease by the head lessor in favour of the respondent there was 
any act on the part of the latter admitting the petitioner as his tenant If there was 
no such act, the petitioner, on the principles we have already stated, will not be 
a cultivating tenant of the respondent, as his rights must be held to have come to an 
‘end with the termination of his lessor's tenancy by goth June, 1958 If however he 
had been acknowledged as a tenant subsequent to the grant of the fresh lease in 
favour of the respondent, he would be entitled to all the protection given to hım under 
the Act. For a proper disposal of this question it 1s necessary that there should bea 
remand of the case to the Revenue Court at Kumbakonam. The Revenue Court 
dis directed to restore the application for restoration of possession to its file and ascer- 
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tain whether subsequent to the present lease in favour of the respondent, the peti- 
tioner has been admitted as a tenant by the former. If, so, there should be an order 
for restoration of possession in favour of the latter. If itis not so, the application for 
restoration of possession will have to be dismissed. 


There will be no order as to costs in this Civil Revision Petition. 
R.M ————— Order accordingly" 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr. JUSTICE JAGADISAN AND Mr. JUSTICE SRINIVASAN. 


T Mariasingham Chettiar .. Petitioner * 
U 
The State of Madras represented by the Deputy Commercial Tax 
Officer, Nagercoil . . Respondent. 
States Reorganisation Act (XX XVIII of 1956), section 119— Territorial extent of laws—Scope—Travancore+ 


Cochin General Sales Tax Act— Dealer 1n territories n former Travancore-Cochin State—71 erritories becoming part 
of the Madras State—Question of the last purchaser for the levy of sales tax in the State 


In respect of transactions ın territories n Travancore-Cochin State which become part of the 
Madras State under the States Reorganisation Act, it 15 the Travancore-Cochin General Sales Tax 
Act alone that applies and under the Act it 1s only the purchaser withm the State who can be assesse 
in respect of the sale of oils 

The proper interpretation of section 119 of the States Reorganisation Act ıs that the laws pre- 
vailing in the erstwhile State from which the territories, newly added to another State,emerged, should. 
continue to be in force, notwithstanding the change ın the territories and formation and reorganisa- 
tion of new States. But m the application of such laws regard must be had to the concept of States 
as constituted under the Act (XXXVII of 1956). It 1s not possible to take the view that for the pur- 
poses of application of pre-existing laws effect should not be given to the mandatory provisions of 
the Act which undoubtedly on and from the appomted day creates and reorganises the States. In 
other words old laws which were in operation in the territories which formed the subject-matter of 
th e reorganisation and reconstitution would apply but only consistent with the changed state of affairs 
resulting from the operation of the Act (XXXVII of 1956) 1n the matter of territorial distribution. 
The only object of section 119 of Act (XXXVII of 1956) 1s therefore to keep alive the laws and regula- 
tions in the territories taken over and merged into the new State and not to nullify the reorganisation 
itself by creating a fiction that they still form part of their previous State of origin which 1n some 
cases altogether ceased to exist. 


The dealer was held to be the last purchaser m the State, the State meaning the State of Madras». 


Petition under section 38 of the Act I of 1959 praying the High Court to revise 
the Order of the Sales Tax Appellate Tribunal, Madras, dated goth June, 1959; 
and made in T.A. No. 232 of 1959. 


V. Ganapathi Subramania Iyer, for Petitioner. 
G. Ramanujam, for the Additional Government Pleader on behalf of the State. 


The Judgment of the Court was delivered by 


Fagadisan J —The petitioner is a dealer in various kinds of oil at Asaripallam 
and Vadaseri within the district of Kanyakumari. Before the reorganisation of 
States m 1956 they were places within the Travancore-Cochin State. In repect of 
his turnover for the year 1956-57 he calimed that the sum of Rs. 91,755-11-0 should 
be excluded from the taxable turnover. This sum related to sales of laurel oil effected: 
afer jst November, 1956, to dealers at Alleppy and other places situated in the Kerala 
State The assessment 1n respect of that year was governed by the Travancore- 
Cochin General Sales Tax Act. Under that Act the assessment was to be made only 
on the last purchaser ın the State. The contention of the petitioner was that he was 
not the last purchaser and that the purchasers at Alleppy and other places in the 
Kerala State should alone be treated as the last purchasers for purposes of levy under 
the Travancore-Cochin Act. This contention was overruled by the Deputy Com- 
mercial Tax Officer, Nagercoil and also by the Commercial Tax Officer, ‘Tirunelveli. 
The petitioner's further appeal to the Sales Tax Appellate Tribunal, Madras, raising; 
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the same question was also not successful. Hence this Revision Petition has been 
preferred by the assessee. 


The short point that arises for decision in this case is whether the petitioner 18 
hable to be assessed to sales tax under the Travancore-Cochin Act on the footing 
that he 1s the last purchaser in‘ the State’ Ifthe word ‘ State’ 1s to be understood 
as the Madras State undoubtedly the petitioner 1s the last purchaser If however 
the word ‘ State’ has to be read and understood as the former Travancore-Cochin 
State part of which has becóme merged with the Madras State and part of which has 
gone into the making of the Kerala State then the last purchaser would be the 
Alleppy purchasers or other purchaseis within the erstwhile Travancore-Cochin 
State. There ıs no dispute that ıt ıs the Travancore-Cochin General Sales Tax Act 
alone that applies and there 1s also no dispute that under that Act, ıt 1s onlv the last 
purchaser within the State who can be assessed m respect of sale of oils. In order to 
ascertain the true position whether the petitioner can be assessed to tax as the last 
purchaser we have to refe: to the provisions of the States Reorganisation Act. 


This Act received the assent of the President on 31st August, 1956 *“ The 
appointed day ", that 1s the day on which the newly constituted States came into 
existence 1s the First day of November 1956. “ Existing State ” is defined as a State 
specified in the First Schedule to the Constitution at the commencement of this Act. 
The relevant provisions of the Act, which need be referred to for the purpose of this 
case are sections 4 and 119. They are as follows 


5 Transfer of territory from Travancore-Cochin to. Madras —As from the appointed day, there 
shall be added to the State of Madras the territories comprised m the Agastheeswaram, Thovala, 


Kalkulam, and Vilavancode taluks of Trivandrum District and the Shencottah taluk of Quilon 
District , and thereupon— 


(a) the said territories shall cease to form part of the existing” State of Travancore-Cochin , 


(b) the territories comprised in the Agastheeswaram, Thovala, Kalkulam and Vilavancode 
taluks shall form a separate district to be known as Kanyakumar: District m the State of Madras , and 


(c) the territories comprised m the Shencottah taluk shall be mcluded in, and become part 
of Tirunelveh District m the State of Madras. 


119. Territorial extent of laws —The provisions of Part II shall not be deemed to have effected 
any change m the territories to which any law in force immediately before the appointed. day extends 
-or applies and territorial references in any such law to an existing State, shall, until otherewise provided 


by a competent Legislature or other competent authority, be construed as meanig the territories 
within that State immediately before the appomted day ” 


‘We may also refer to section 12 of the Act which reads : 


'* Amendment of the First Schedule to the Constitution —As from the appointed day, 1n the First Schedule 
ito the Constitution, for Part A, Part B and Part C, the followmg Parts shall be substituted, namely — 


PART A. 
Name Territory 


7 Madras The territories which immediately before the commencement of this 
Constitution were either comprised in the Province of Madras 
or were bemg administered as if they formed part of that Province 
and the territories specified 1n section 4 of the States Reorganisation 
Act, 1956, but excluding the territories specified ın sub-section (1) 
of section 3 and sub-section (1) of section 4 of the Andhra Stgte 
Act, 1953, and the territories specified ın clause (5) of sub%ecfion 
(1) of section 5, section 6 and clause (d) of sub-section (1) of section 7 
of the States Reorganisation Act, 1956." 


‘On and from the appointed day the area comprised in the Agastheeswaram, Thovala, 
Kalkulam and Vilavancode taluks of' Trivandrum District became part of the 
Madras State and came within the unit ofthe Kanyakumari District. One thing 
about which there can be no dispute is that these territories ceased to be part of the 


former Travancore-Cochin State which itself ceased to exist and the new Kerala 
State came into being. 


Now section 119 is the key section and at 1s the interpretation of that provision 
"which is now debated before us. Learned counsel for the petitioner contends that 
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notwithstanding thé formation of the State of Kerala ànd the merge: of part of the 
erstwhile Travancore-Cochin State into the Madras State the old laws which govere 
ned the territories previously m existence as the Tiavancore-Cochin State should: 
apply and should operate as if no change in the territories has been effectoed at all 
The contention urged on behalf of the State 1s, that ın substance section t 19 continues 
the old laws governing the territories and that a fiction cannot be impo1ted deeming 
that there 1s no change of territories from one State to another. The meaning of the 
section 1s fairly indicated. by its terms. There 15 no doubt scope for 1mproving the 
language of the section to give expression to what seems to us to be an obvious mten- 
tion of the Legislature But it 1s not so obscure as to be incomprehensible Nor 15 
it so clear as to support the contention of the learned counsel for the petitioner In 
our opinion the proper 1nter pretation of the provision 1s that the laws prevailing m 
the erstwhile State from which the territories newly added to another State emerged, 
should continue to be ın force, notwithstanding the change in the territories and 
formation and reorganisation of new States But in the application of such laws 
regard must be had to the concept of States as constituted under the Act. It 1s not 
possible to take the view that for the purposes of application of pre-existing laws 
effect should not be given to the mandatory provisions of the Act which undoubtedly 
on and from the appointed day creates and reorganises the States In other words 
old laws which were in operation ın the territories which formed the subject-matter 
of reorganisation and reconstitution would apply but only consistent with the changed 
state of affairs 1esulting from the operation of the Act ın the matter of teri1torial 
distribution. 


Learned counsel for the petitioner relied upon the decision of the Andhra Pradesh 

High Court in Satyanarayanamurth: v Income-tax Appellate Tribunal? ın support of his 
contention that for purposes of the application of the Travancore-Cochin GeneralSales 
Tax Act the Kanyakumar: District must still be deemed to be part of the now defunct 
Travancore-Cochin Stage We do not think that this case lends him any assistance. 
That case raised the question whether the Hyderabad Court-fees Act was applicable 
to the Telengana area as 1t was before the States Reorganisation Act after the area 
became part of the Andhra Pradesh State from 1st November 1956. "lelengana area 
formed part of the State of Hyderabad till rst November 1956 Section 3 of the 
States Reorganisation Act 1956 added the territories comprised in that area to the 
Andhra Pradesh State. A writ was sought to issue against the Income-tax Appellate 
‘Tribunal constituted in the City of Hyderabad Though the Telengaha area was 
integrated with the Andhra Pradesh the laws of that territory were preserved under 
the States Reorganisation Act by virtue of section 119 of the Act. Whether the 
provisions of the Hyderabad Court-fees Act would apply to the proceedings was the 
question that was raised. A Division. Bench of the Andhra Pradesh High Court 
held that the law obtaining in the State of Hyderabad before the appointed day 
(rst November, 1956) would govern the rights of parties in the Telengana area. 
The law of Court-fees obtaining before that date ın the State of Hyderabad, namely, 
the Hyderabad Court-fees Act would govern the proceedings arising within that 
area. Therefore the petition for a writ of mandamus against a Tribunal (Income-tax 
Appellate Tribunal) situated in Hyderabad City should be governed by the Hydera- 
bad Court-fees Act and not by the Andhra Court-fees and Suits Valuation Act. 
Xn reaching this conclusion Subba Rao, C. J., as he then was, observed thus at page 
127 : 

** Section I I9 enacts that, for the purpose of the application of the laws, there must be deemed , 
to have been no charge ın the territories, t.e , though Telengana is now a part of the State of Andhra 
Pradesh, the laws of the State of Hyderabad will be in force jn that area as 1f there was no disintegra- 
tion of that area of the State of Hyderabad and integration of the same with the State of Andhra 


Pradesh. The laws in that area would continue to preavil and govern the rights of parties till the 
competent Legislature or other competent authonty otherwise provides ’ 


This decision 1s authority for the position that section 119 of the States Reorganisation 
Act 1s a transitory provision which extends and continues the laws prevailing 1n the 
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merged territories as if there had been no merger at all till Parliament or other com- 
petent authority replaces those laws by enacting new laws or by adapting other laws 
m the State ın which they became merged. We respectfully agree with this decision 
but as stated already 1t is no authority for the contention now urged before us by 
learned counsel for the petitioner. 


In T.C. No. 100 of 1958 a Division Bench of this Court, to which one of us was a 
party, had occasion to consider the proper interpretation of section 53 of the Andhra 
State Act, the language of which 1s almost identical with the language of section 119 
of the States Reorgamsation Act. Section 53 of the Andhra State Act reads : 

* Territonal extent of laws —The provisions of Part II shall not be deemed to have effected any 
change m the territories to which any law in force mmediately before the appointed day extends or 
applies, and territorial references in any such law to the State of Madras or of Mysore shall, until 
otherwise provided by a competent Legislature or other competent authority, continue to have the 
same meaning ” 

It is not necessary to refer to the facts of that case and 1t 1s enough to refer to the 
following observation in that Judgment: 

** The result of section 53 would to our minds be that an Act of the Madras Legislature mm force 
in the State, of Andhra by reason of section 53 would be regarded as an Act applicable to the State 
of Andhra but different from the same Act as applicable to the State of Madras It also would follow 
that any order made by the composite State of Madras under the provisions of the Act would be an 
order purportmg to be made im relation to the areas mcluded im the State of Andhra , that 1s to 
say, an order made by the composite State of Madras im relation to the entire area prior to Ist October, 
1953, would on and after 1st October, 1953 apply to each of the areas as if ıt were an order made 
by the respective States To hold otherwise would lead to the anomalous position that an order 
made by the State of Madras would of 1ts own force be valid ım the State of Andhra the territory 
of which has been taken out of the jurisdiction of a law of the Madras State ” 


This decision also emphasises the true position that the formation and reconstitution 
of States do not abruptly terminate the application of the prevailing laws in the 
territories, Continuance of old laws until such time as they are substituted by other 
laws 1s quite essential to avoid administrative confusion and’to preserve the rights of 
subjects New laws have to be put in operation im the merged territories only after 
a lapse of time after the appointed day, so that the subject might adjust himself to 
the situation that would arise on the emergence of new laws and the displacement 
of the old laws. The only object of section 119 is therefore to keep alive the laws 
and regulations 1n the territories taken over and merged into the new State and not to 
nullify the reorganisation itself by creating a fiction that they still form part of their 
previous State of origm which 1n some cases altogether ceased to exist. 


The petitioner cannot possibly contend that the Travancore-Cochin General 
Sales Tax Act must apply as if the Travancore-Cochin State itself were now in 
existence. Such a State is no longer a constitutional unit within Part A of the Consti- 
tution. It seems to us that though Statutes sometimes do create a fiction, no such 
fiction was within the 1ntendment of the Legislature in enacting section 119 of the 
State Reorganisation Act. 


- 


We agree with the conclusion of the Tribunal that the petitioner is the last 
purchaser liable to be assessed under the Travancore-Cochin General SalesTax Act, 
and that he was rightly assessed by the Department. 


The petition fails and ıs dismissed with costs. Counsel's fee Rs. roo. . e 
V.S. Petition dismissed. 


I] C.1.T., MADRAS V. INDIA CEMENTS, LTD , MADRAS (S7inwasan, J.) 969 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present -—Mr. S. RAMACHANDRA IvER, Chief Justice AND Mr. JUSTICE 
K. SRINIVASAN. 


The Commissioner of Income-tax, Madras .. Applicant * 
V. 
The India Cements, Ltd., Madras .. Respondent. 


Income-tax Act (XI of 1922), section 10 (2) (xv)—-Applicabiltty—Money expended by the assessee in. 
obtaining loan to discharge a prior debt borrowed and utilised for capital, assets—Whether an allowable expendi- 


ture 


The conclusion reached by the Tribunal that the money was borrowed only for working expenses 
and not for capital investment proceeded on an inference based upon the balance-sheet The Tri- 
bunal did not investigate how the sum of Rs 25 lakhs borrowed earlier from A F Harvey and Madurar 
Milés, Ltd, was actually utilized | Though m the order of the Income-tax Officer, ıt 1s found stated. 
that that amount was utilized on the capital assets of the company and that statement was based on 
the authority of the information furnished by the Auditors of the assessee, the Tribunal either over- 
looked or 1gnored this circumstance In the face of the statement so recorded by the Income-tax 
Officer the Tribunal does not appear to have been justified in relymg upon the paid-up capital of the 
Company to ascertain whether the earlier debt borrowed was on capital or revenue account. 


On the facts of the case 1t was held that the loan was capital expenditure and therefore the expenses 
incurred therefor are not an allowable item of expenditure under section 10 (2) (xv) of the 
Income-tax Act (XI of 1:922) 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) in R.A. No. 792 
of 1957-58 (I.T.A. No. 5956 of 1956-57 Assessment year 1950-51) on its file for deci- 
sion on the following question of law, vZ., 

* Whether on the facts and 1n the circumstances of the case, the Tribunal was right in law in 
holding that the sum of Rs 84,633 expended by the assessee in obtaining the loan or any part thereof 
is an allowable expenditure ? ? 


S. Ranganathan, Special Counsel for Income-tax on behalf of the Applicant. 


R. Venkatraman, for Respondent. 
The Judgment of the Court was delivered by 


Srimvasan, 7.—The India Cements, Limited, Madras, obtained a loan of Rs. 40 
lakhs from the Indian Finance Corporation on the mortgage of the company’s assets. 
The necessary expenditure incurred in connection therewith came to Rs. 84,633 
such expenditure including the stamps and the registration fee for the document, 
counsel’s fee and legal fees for drafting, etc., and certain other minor incidental 
charges. The transaction was entered into on 4th October, 1949 in the account 
year relevant to the assessment year 1950-51 ‘The loan was repayable by the assessee 
in annual instalments of Rs 4 lakhs from 1st October, 1952 ‘This expenditure was. 
carried on the accounts of the assessee 1n 1ts balance-sheet as mortgage loan expenses. 
In the accounts for the year ending 31st March, 1953, it was written off by appropri- 
ation agamst the profits of that year. During the assessment proceedings for the 
assessment year 1950-51, the claim was made by the assessee before the Income-tax 
Officer that this expenditure should be allowed as an item of necessary expense 
coming within the scope of section 10 (2) (xv). The Income-tax Officer found that 
even according to the information furnished by the Auditors, Rs. 25 lakhs out of the 
amotin? borrowed was paid in discharge of a loan taken earlier from Messrs. Harvey, 
Ltd., which amount had been borrowed and “‘ utilised on the capital assets ? of the 
assessee company It was not however clear how the balance of Rs. 15 lakhs was 
dealt with. The Income-tax Officer took the view that section 10 (2) (xv) specifically 
excluded any 1tem of capital expenditure and that since money had been obtained 
only for capital purposes, the expenditure incurred in relation thereto should 
also be treated as capital expenditure The deduction claimed was disallowed. The 
appeal to the Appellate Assistant Commissioner shared the same fate, the Appellate 
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Authority agreemg with the Income-tax Officer that the circumstances indicated the 
capital nature of the loan and the expenditure. 


In the further appeal to the Tribunal, a different view was taken, The Tribunal 
recorded . 


* A study of the balance-sheets of the company as at 31st March, 1949 discloses the fact that the 
paid-up capital was sufficient to cover the entire capital outlay of the company and that the borrowal 
of Rs 25 lakhs was for augmenting the working funds of the company It appears to us that even 
at that earlier stage the money was borrowed and used not for any capital purposes but for augmenting 
the working funds of the company We therefore consider that the whole of the mortgage loan was 
used firstly to discharge the loan of Rs 25,000 and the balance for working funds and as such the 
whole of the amount was purely for the purpose of augmenting the working capital ofthe company 
and thatit could not be stated that ıt was used for capital purposes ” 


On this reasoning, the Tribunal allowed the claim of the assessee 


On the applicatzon of the Commissioner of Income-tax the Tribunal referred the 
following question to this Court * 
« Whether on the facts and in the circumstances of the case, the Tribunal was right in law in 


holding that the sum of Rs 84,633 expended by the assessee m obtaining the Joan or any part thereof 
as an allowable expenditure ?? 


In the Statement of the Case, the Tribunal noticed 


** On a study of the balance-sheet as on 31st March, 1949 the Tribunal found that 
the paid-up capital of the company was Rs 993,19,230 , as agamst that the expenditure on fixed 
capital of the company was only Rs  92,92,970 From this ıt inferred that the borrowal of 
Rs. 25 lakhs from A F Harvey and Madurai Mills, Ltd , could only be for augmenting its working 
funds and the subsequent repayment did not change the character of the loan Tt ig not usually 
possible to earmark each asset against the particular source, whether it 1s out of own capital or borro- 
‘wed capital or funds set apart for the working fund Only an overall view 1s possible In that view 
even from 1949, the money that was borrowed from the two parties above referred to was only 
borrowed for working expenses and not for capital investment di 

At this stage, we may point out that the conclusion reached by the Tribunal 
that the money was borrowed only for worling expenses and not for capital invest- 
ment proceeded on an inference based upon the balance-sheet. The Tribunal did 
not investigate how the sum of Rs. 25 lakhs earlier borrowed from A F Harvey and 
Madurai Mills, Ltd was actually utihsed Though in the order of the Income-tax 
Officer, it 1s found stated that that amount was utilised on the capital assets of the 
company, and that statement was based on the authority of the information furnished 
by the Auditors of the assessee, the Tribunal either overlooked or 1gnored this circum- 
stance In the face of the statement so recorded by the Income-tax Officer, the 
Tribunal does not appear to have been justified m relying upon mferences in 
ascertaining whether the earlier borrowal was on capital or revenue account. 


The argument on either side present two extreme points of view Mr Ranga- 
nathan, for the Department, contends that any Joan secured by a business must be 
regarded as a capital asset and any expenditure incurred for the acquisition of such 
loan must also be an expenditure of a capital nature In any event, it 15 argued that 
a loan of the kind in question, viz , secured by the mortgage of the fixed assets of the 
company, can only be regarded as a conversion of the capital, the attendant expendi- 
ture being also one of a capital nature. On the other hand, Mr Venkataraman, for 
the assessee, urges that there 1s a distinction between a capital 1n the nature of a share- 
capital which is not repayable, and a borrowing which ıs repayable.  Aecofding 
to the learned counsel, in the case of the latter kind of borrowing, the expenditure 
must be regarded as having been necessarily incurred for the purpose of the business, 
bringing 1t squarely within the scope of section 10 (2) (xv). These contending views 
call for an examination. 


Learned counsel for the Department claims that the decision in Western India 
Plywood, Lid. v. Commissioner af Income-tax, Madras! 1s a direct authority on the point. 
In that case, the assessee a manufacturer of plywood and plywood articles, raised a 
loan by way of first mortgage debentures redeemable in three successive years. ‘The 
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amount was to be utilised towards the working capital of the company Out of this 
amount, more than half was paid for the purchase of raw materials — Certain loans 
in the suspense account were discharged and the balance of about Rs 50,000 was 
retained for the payment of dividends The company incurred expenses towards 
purchase of stamp paper, commission, efc , to the extent of Rs 12,954 ‘The question 
‘was whether this expenditure was business expenditure allowable under section 10 
(2) (xv) The learned Judges of the Kerala High Court took the view that the raising 
of money by debentures or mortgage cannot be treated as an ordinary incident in 
the carrying on of the business or be treated on a par with trading or banking facili- 
ties and must prima facie ın the absence of other indications be considered to affect 
the capital of the concern A large number of English cases were examined In 
dealing with the argument whether the nature of the borrowing could be adjudged 
by the use which the assessee subsequently found for it, the learned Judges observed 
that that cannot be taken as the criterion That the subsequent expenditure may be 
of a revenue nature would not, according to the learned Judges, attach the same 
character to the receipt in question They stated 


“ The resolution of the Board of Directors which authorised the borrowing only declared that 
the amount was to be utilised as the working capital of the assessee and made no mention of the dis- 
charge of trade debts While pursuing this line of reasoning, the learned Counsel had necessarily 
to agree that there 1s no evidence as to the nature of the hand loans on suspense account 1n discharge 
of which a sum of over Rs 82,000 was paid and also that the deposit of Rs 51,500 for the payment 
of dividend could not in any view be debited to revenue He therefore maintained that at least 
the balance of the amount borrowed which may be taken to have been applied towards the purchase 
of stock-in-trade may be treated as not capital and the proportionate part of the expenditure out of 
Rs 12,924 allowed to be deducted It was not disputed by him that in submitting the return of 
income and in the computation of the profits of the business, the cost price of the raw materials or 
stock-in-trade was brought mto account The argument thus concedes a dual character to the boriow- 
ing and involves a notional splitting of the borrowed amount and the expenses for which we see no 
rational basis, which 1s also contrary to the prescription ın section 10 (2) (xv) umplicit in the expression 
*]aid out or expended wholly or exclusively? But the argument is useful for one purpose as indicat- 
ing the limit to which ıt can be extended ” 


The reasoning adopted by the learned Judges of the Kerala High Court would 
certainly apply with greater force to the facts of the present case As we have ındi- 
cated, 1t was conceded before the Income-tax Officer by the Auditors of the assessee 
that the earlier loan of Rs 25 lakhs, which had been taken from Harvey Mills, had 
been expended on capital account We have also pointed out that the Tribunal in 
holding to the contrary had no materials before ıt except for a vague inference which 
they purported to draw from the circumstance that the paid-up capital was almost 
equal to the expenditure on fixed capital of the company and that any amount utilised 
by the company over and above should have correlation only to the working capital. 
How the further balance of the amount of Rs 15 lakhs was in fact utilsed 1s not clear 
from the records of the case Though, 1f we accept the validity of the Kerala deci- 
sion, the point has to be straightaway determined against the assessee, we consider 
it desirable to examine the several cases that have been cited before us 


In so far as the English cases are concerned, the matter stands on a somewhat 
different footing In the Indian Act, interest on capital borrowed for the purpose of 
the business 1s an allowable item, which can be deducted from the gross profits of 
th& concern before arriving at the assessable profits. But the position under the 
English Law 1s entirely different in that no deduction 1s permissible 


* for any sum employed or intended to be employed as capital ın such trade, manufacture, 
adventure or concern nor on account or under pretence of any interest which might have 
been made on such sums if laid out at interest ” 


Most of the English cases that have been cited before us proceed upon the inter- 
pretation of the above prohibition contained in the relevant enactment. Except 
in so far as there 1s any reference to any principle allowing a deduction of an item 
of expense of the nature in the present case, on the ground that such expense had 
been laid out wholly and exclusively for the purpose of the business, these English 
decisions cannot generally speaking be treated as being directly 1n point. 
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Anglo-Continental Guano Works v. Bell!, dealt with interest on short loans taken 
from bankers. The London branch of a foreign company obtained advances from 
its head office outside England and also raised loans from bankers paying interest 
thereon. It was conceded that the interest on advances made by the Central 
Office was not a permissible deduction. Loans were taken from the local bankers 
only for the purpose of paying for purchases of guano, a commodity in which the 
assessee dealt. ‘The claim to deduction was dealt with on the terms of the rele- 
vant provisions of the statute, it being taken for granted that ıt was really in the 
nature of borrowed capital. The correctness of this decision however was con- 
sidered in Scottish North American Trust, Ltd. v. Farmer?. Lord Atkinson observed : 


** What was decided ın the case was that the sum paid for interest on these loans would not be 

deducted under rule 3 on the ground that the money borrowed was employed as capital and that 
this interest was a sum deducted ‘for’ this capital , but the case was treated as if 1t were a case 
pera partners engaged 1n a partnership business, one or all of whom 1s or are trading with borrowed 
capital ” 
The House of Lords accordingly distinguished that case as not applicable to one 
where the business of the assessee, 1s one of borrowing and lending of money or 
is that of an investment company. The case before the House of Lords was one of 
an investment company which in order to raise money to obtain a fluctuating 
overdraft pledged certain of their securities with their bankers in New York. The 
bank also granted the company a loan. The bank collected interest of the pledged 
securities and after chargmg interest due to themselves on account of the loan 
advanced, credited or debited the balance to the company. ‘The House of Lords 
decided that the borrowings in that particular case were not sums employed as 
capital and that the interest paid to the bankers was therefore deductible as an out- 
going for the purposes of the business. Texas Land and Mortgage Company v. Holtham?, 
was also a case where it was capital that was borrowed. The company in that case 
raised money by shares with the intention of lendmg the money on mortgages. 
It issued debentures in order to increase its capital. Mathew, J., observed : 

““ The amount paid in order to raise the money on debentures comes off the amount advanced 

upon the detentures and, therefore, 1s so much paid for the cost of getting 1t, but there cannot be 
one law for a company having sufficient money to carry on all 1ts operations and another which 1s 
content to pay for the accommodation." 
In re Tata and Steel Company, Ltd.*, also dealt with a case of an increase of capital 
of the assessee by the issue of preference shares. This issue was underwrittenlby 
underwriters to whom a commission of Rs 28 lakhs was paid. This was clearly/a 
case of the issue of fresh capital, the expenses connected with which issue were 
held not allowable under section 9 (2) (ix), as it stood then. The learned Judges 
observed in this connection : 

** The expenses 1ncurred ın raising capital on the floatation of a company are included ın the 
term * preliminary expenses’ which are not included in any of the deductions mentioned ın section 9 

If then it 1s admitted that the case of raising original capital cannot be deducted from 
the profit after the first year, 1t 1s difficult to see how the case of raising additional capital can be 
treated in a different way. The expenses mcurred in raising capital are expenses exactly of the 
same character, whether the capital ıs raised. at the floatation of the company or thereafter 
and if these Rs 28 lakhs could not be treated as wholly laid out for the purpose of the trade of the 
petitioners, they could not be treated as incurred solely for the purpose of earning the profits of the 
petitioner’s trade As long as the law allows preliminary expenses to be treated as assets 
although of an intangible nature, the money so spent 1s 1n the nature of capital expenditure jus as 
much as money spent in the purchase of land and machinery ” e 

in The European Investment Trust Company, Lid v. Fackson®, the assessee company 
obtained its finances from the American Finance Corporation The company's 
business was advancing the money for the purchase of motor cars under the hire- 
purchase system. The company itself bought the car in the first instance and 
finally sold it to the hire-purchaser. As the company's capital was the sum of 
£1,000, it had need for a considerable amount of capital in order to enable it to 
purchase the motor cars, which it sold on the hire-purchase system. For this 
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purpose, it obtained finances from the American Finance Corporation and the 
question arose whether the interest on these advances was an admissible deduction. 
It was found as a question of fact that the company could not carry on its business 
except with a considerable amount of capital and it was not disputed that the 
moneys advanced by the American Finance Corporation were for the purpose of 
enlarging the capital of the company. Finlay, J , observed : 

* In the first place ıt was quite obvious that for the sort of business that was bemg undertaken 
the thousand pounds capital was quite madequate That was met first by the advance of £10,000 
and st 15 not disputed that that has to be regarded as capital Fortunately for the company, 
it (the business)appears to have increased very much with the result that a very great deal of capital 
‘was wanted and the capital was supplied and supplied in very large amounts ” 


In dealing with the principle applicable to this class of cases, the learned Judge 
stated : 


*« Now, here 1t seems to me that the principle may be stated in this way — if you get a company 

dealing with money, buying or selling stocks or shares, treasury bills, bonds, all sorts of things, and if 
you get that company getting, as such companues constantly do get, temporary loans from their bank- 
accommodation, I suppose, for some times twenty-four hours, or even less, sometimes for a good deal 
Ionger—áf you get that sort of thing, then the interest on that money, the hire, so to speak, paid for 
that money, may properly be regarded as an expenditure of the business, an outgoing to earn the 
profits On the other hand, if the truth of the thing ıs that by the payment of the interest the com- 
pany does not obtain mere temporary accommodation, day to day accommodation of that sort, but 
does, 1n truth, add to its capital and get sums which are used as capital and nothing else, then I think 
that in that case all the authorities show that that deduction cannot properly be made ” 
In the Court of Appeal, though the decision of Finlay, J., was affirmed and ıt was 
held that the finding of the Commussioners that the money was used as capital was 
one of fact, reference was made to the: Scottish North American Trust, Ltd. v. Farmer. 
Romer, L.J., deahng with that decision, observed : 

“The House of Lords affirming the decision of the Court of Sessions in Scotland held that the 
moneys so borrowed were not sums employed as capital in the trade In pomt of fact, 
the money which was held not to be capital—although it was capital, as I say, ın the sense that ıt was 
not mcome—was really what ıs frequently referred to as circulating capital But, again, ıt 1s impossi- 
ble, I think, to treat the decision of the House of Lords as laying down that capital, which 1s used as 
circulating capital, 1s not capital within the meaning of sub-rule (f) To start with, they did not, 
in terms draw any distinction. between circulating capital and fixed capital and, in the next place, 
they did not overrule, although they commented upon, the decision in the Anglo-Continental Guano 
Works ¥ Bell ®, where money that, so far as I can see, was borrowed and used as a circulating capital, 
was treated as capital within the meaning of sub-rule (f) " 


Tt would be seen from the above that the Scottish North American Trust,Lid. v. Farmer! 
apparently marked a departure from the line of cases that went before A distinc- 
tion was drawn between cases where the company borrowed funds for the purpose 
of ulilising 1t as part of its circulating capital in the sense that 1t was required for 
its trading assets as distinct from its fixed assets That distinction was followed in 
Ascot Gas Waterheaters, Lid. v. Duff? That such a distinction is a substantial one for 
the purpose of determining whether any expense connected with such borrowings 
are deductible or not 1s very clear in this decision. In that case, the appellant com- 
pany purchased raw materials from a German Company, being allowed nine months 
credit. Subsequently the German Company reduced the period of credit and 
demanded a guarantee of the appellant’s company’s indebtedness. A guarantee 
of £2 lakhs was given by a Dutch Company for which the appellant company paid a 
corignigsion of 3 per cent. per annum. At the same time, for the purpose of provid- 
ing credit and reserves necessary for the extension of the business, the company 
borrowed £1,50,000. The service and repayment of this loan was guaranteed by a 
Dutch banking firm to which the appellant company paid a similar commission. 
The Special Commissioners found that the commission paid on the first guarantee 
was wholly and exclusively expended for the purpose of the company’s trade and 
was a proper deduction but that the commission under the second guarantee was 
not a proper deduction Lawrence, J., stated, after referring to the European Invest- 
ment ‘Irust Company v. Jacksont: 
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* It appears therefore from those observations of Romer, L J , that the matter cannot be con- 
cluded by considering simply whether the sum ın respect of which the sum 1s sought to be deducted. 
1s fixed capital or circulating capital and ıt appears to me that the only true principle must be the 
principle which 1s laid down by Finlay, J , and which 1s binding on me, no other decision or criticism 
of his statement of the principle having been brought to my notice The principle therefore which. 
the Commussioners ought to have applied in each of these cases was whether the sums ın respect of 
which the commission dealt with in these two cases were temporary in their nature and might be 
regarded as an ordinary incident in the carrying on of the business of the company 

In my opinion, they were clearly right in that decision, both because the money was 
lent 1n payment for first mortgage debenture a capital (which cannot, in my opinion, be in any sense. 
regarded as within the sort of temporary accommodation of which Finlay, J , spoke) ” 


Dealing with the first guarantee, he said * 


*Havmg regard to the fact that the commission was payable ın respect of a sum of money which was 
raised m respect of the guarantee of the amount of an existing trade debt and the fact that that trade: 
debt was very largely reduced in the two years after the guarantee had been given and the fact that 
the parties were, accordmg to the evidence, anxious that this loan should be repaid as quicklyeas 
possible, I feel unable to say that there was no evidence upon which the Commissioners might come 
to the conclusion of fact which they did ” 

It would be obvious from the above that notwithstanding that the particular pro- 
visions of the English statute placed restrictions upon such allowances and there 
is 1n fact no allowance of the kind contemplated under section 10 (2) (uu) of the 
Indian Act, decisions have made a distinction between cases where temporary 
accommodations for the purpose of carrying on the business are obtained and long- 
term loans for whatever purpose such loans might be taken A distinction ıs also 
apparent between businesses which deal in money or the equivalent of money, 
such as shares, bonds and the like and other business In such cases, loans taken 
for the purpose of acquiring what may be called the trading assets have been regard- 
ed as utilised only for the increasing of the working capital. "Though the English. 
statute makes no distinction between fixed and circulating capital, any expenditure 
1nvolved in respect of loans for amplifying the circulating capital by way of temporary 
accommodation has been held 1n these decisions to be expenditure laid out wholly 
and exclusively for the purpose of business and therefore allowable as a deduction. 


Mr. Venkataraman, for the assessee, refers to Moolchand v | Commissioner. of 
Income-iax* In this case, a partner of a firm borrowed moneys for investment 1n 
the partnership. ‘The question arose whether the interest paid by the partner on 
the capital borrowed was an allowable deduction under section 10 (2) (ai) of the 
Hyderabad Income-tax Act, a provision corresponding to section ro (2) (m) of 
the Indian Act. This was answered in favour of the assessee The further ques- 
tion 1n that case was whether the commission paid by that partner to his agent for 
the purpose of procuring the money which was later invested in the partnership: 
business was money laid out or expended wholly and exclusively for the purpose 
of the business and whether that commission was deductible from the partner’s 
share of the income from the firm. This question also was answered ın the affirma- 
tive, but unfortunately, we find no discussion on this aspect of the matter. The 
learned Judge observed . 

** Tn order to claim deduction under the residuary clause (xv) 1t must be shown that the expendi- 
ture was 1n respect of the business which was carried on by the assessee in the accounting year and. 
the profits of which are computed and assessed , that 1t was not m the nature of personal expenses 


of the assessee, that 1t was not ın the nature of a capital expenditure and that ıt was laid out wholly 
and exclusively for the purpose of such business 


e. 

There 1s no doubt that the amount paid to Mohammad Yakub 1s neither in the nature of a capital. 
expenditure nor can it be said to be the assessee's personal expenses x 
We are unable to agree with the above observation It seems to us that the com- 
mission so paid in order to raise a sum of money has neither any real or even ap- 
parent connection with the business in which that sum of money was subsequently 
invested. How that particular expenditure incurred even before the amount so 
borrowed was put into the business could be treated as having been expended 
purely and exclusively for the purpose of that business 1s difficult to follow It 
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may be that the partner was anxious to increase his share of the investment in that 
business That he had to incur some expenditure in securing the money to be 
invested ın the firm does not seem to result ın the conclusion that that expenditure 
was for the purpose of that busmess. For instance, if a person sold certain 
securities of his own and had to pay brokerage or commission in that connection, 
it 1s difficult to see how such brokerage or commission could be deemed to have 
been money expended for the purpose of the business 1n which the money so raised. 
was later invested Obviously, the partner had capital in his own hands in one 
form That he had to expend the moneys to convert 1t into another form, such 
conversion being necessary before the money could be invested 1n the firm, 1s hardly 
sufficient to establish the connection between the expenditure incurred by the assessee 
principally on his own account and an expenditure laid out wholly and exclusively 
for the purpose of the business. 


* It 1s true that in The Assam Bengal Cement Company, Lid v Commissioner of Income- 
tax1, their Lordships of the Supreme Court laid down certain tests for distinguishing 
between capital and revenue expenditure We are unable to see how far the tests 
can be of help 1n determining whether the payment of expenses 1n connection with 
the securing of a loan would or would not be an allowable item of expenditure. 
Not only should such payments not be of a capital nature, but such expenditure 
should have been laid out wholly and exclusively for the^purpose of the business. 
before the deduction could be allowed under section 10 (2) (xv) Their Lordships 
observe . 


** In cases where the expenditure 1s made for the initial outlay or for extension of a business or a 
substantial replacement of the equipment, there 1s no doubt that ıt ıs capital expenditure 
The question however arises for consideration where expenditure 1s incurred while the business 1s 
going on and is not incurred either for an extension of a business or for the substantial replacement. 
ofitsequipment Such expenditure can be looked at either from the point of view of what 1s acquired. 
or from the point of view of what 1s the source from which the expenditure ıs incurred If the expendi- 
ture 1s made for acquiring or bringing into existence an asset or an advantage for the enduring benefit 
of the business, it 1s properly attributable to capital and 1s of the nature of capital expenditure If, on 
the other hand, ıt 1s made not for the purpose of bringing into existence any such asset or advantage 
but for running the business or working ıt with a view to produce the profits, 1t 1s a revenue expenditure. 
If any such asset or advantage for the enduring benefit of the business 1s thus acquired or brought 
into existence, 1t would be immaterial whether the source of the payment was the capital or the income 
of the concern, or whether the payment was made once and for all or was made periodically The aim 
and object of the expenditure would determine the character of the expenditure whether 1t 1s a capital 
expenditure or a revenue expenditure The source or the manner of the payment would then be of 
no consequence It is only 1n those cases where the test 1s of no avail that one may go to the test of 
fixed or circulating capital and consider whether the expenditure incurred was part of the fixed capital 
of the business or part of its circulating capital If ıt was part of the fixed capital of the business, 
it would be of the nature of capital expenditure and if ıt was part of its circulating capital, ıt would. 
be of the nature of revenue expenditure These tests are thus mutually exclusive and have to be 
applied to the facts of each particular case in the manne above indicated ” 


If we ask for what purpose the expenditure 1n the present case was incurred, 
the only answer must be that ıt was incurred for the purpofe of bringing into exis- 
tence an asset ın the shape of borrowing these Rs 40 lakh The further question 
would then be whether this asset or advantage was not fgr the enduring benefit of 
the business and whether the expenditure incurred was oné which was incurred once 
and for all. The answer to both questions would again be 1n the affirmative It 
1s taue that the borrowed money has to be repaid and ıt cannot be an enduring 
ANA in the sense that the money becomes part of the assets of the company for 
all time to come But, 1t certainly 1s an advantage which the company derives for 
the duration of the loan, and undoubtedly ıt could not have been for any purpose 
other than an advantage to the business that the borrowing has to be repaid after a 
short or long period, as 1t were, cannot affect the conclusion that 1t was nevertheless 
an asset or an advantage that was secured, Viewed ın the light of the tests adum- 
brated 1n the above decision, 1tseems to us that the expenditure must be regarded as 
capital expenditure As the facts of the case which we have set out earlier indicate, 
there can. be no doubt that at least to the extent of Rs. 25 lakhs that amount was 
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expended for purposes of a capital nature, clearly in order to bring into existence 
capital assets. We have also pointed out that though ıt was vaguely stated by 
the Tribunal that the other sum of Rs. 15 lakhs was utilised as working funds, 
there seems to be no material whatsoever before the Tribunal to justify its coming 
to that conclusion. 

The result accordingly is that the sum of Rs. 84,633 expended by the assessee 
in obtaining the loan 1s not allowable as an 1tem covered by section 1o (2) (xv). 
The question is answered against the assessee. He will pay the costs of the 
Department. Counsel’s fee Rs. 250. 


K.L.B. —— Reference answered against the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present .—Mnr. Justice G. R. JAGADISAN AND MR. Justice P. RAMAKRISHNAN. 


Periyakaruppa Thevar and others .. Petitroners* 
v. 
Vella1 alkas Ocha Thevar (deceased by L.R. Thangammal and 
another) .. Respondents. 


Cunl Procedure Code (V of” 1908), section. 141—Scope and applicability —Miscellaneous proceedings—Not 
applicable to reference proceedings under sections 145 and 146 of the Code of Criminal Procedure (V of 1898)—Order 
9, rule 13 of the Cwl Procedure Code—Prowiswns, are substantwe in character and not procedural— Not applicable 
to the reference proceedings under section 146 of Cruminal Procedure Code 


The proceedings under section 145, Criminal Procedure Code, are undoubtedly governed by 
the terms of that Code The procedure to be followed by the Civil Court under section 146, Criminal 
Procedure Code, when the matter is referred to that Court 1s just what 1s contained in that provision 

atself | Itis not possible to enlarge the scope of that procedure by resorting generally to the provisions 
of the Civil Procedure Code 

There cannot be any doubt that Order g, rule 13, Civil Procedure Code, would not in terms apply 
to the reference proceedings under section 146 of Criminal Procedure Code Order 9, rule 13, Civil 
Procedure Code governs only suits The provisions relating to the 1mpleading of legal representatives 
of a deceased party also govern only suits and appeals 

It ıs now well settled that section 141, Civil Procedure Code, does not apply to execution pro- 
ceedings There 1s also ample authority interpreting the word ‘ proceeding’ as relating to origmal 
matters in the nature of suits, The nature of a proceeding whether ıt 1s of a kind of original action 
bearing the characteristics of a suit 1s not always easy to determine - Probate, guardianship and 
matrimonial proceedings, initiated by applications provided for under special enactments, can readily 
"be treated as bemg of the nature of original actions or suits Interlocutory applications in a pending 
suit would not fall within the class of original proceedings ‘The proceedings in a civil Court 
under section 146, Criminal Procedure Code cannot with any propriety be called ‘original’ m character. 
They are not initiated ın that Court and they do not terminate there affecting the rights of parties The 
proceedings transit through the civil Court and are merely a phase of a criminal proceeding ın a civil 

jurisdiction, though, for the nonce they may assume the garb of civil proceedings Section 141, Civil 
Procedure Code, cannot therefore apply to such proceedings 

It 1s only the procedure provided for m the Cıvıl Procedure Code that 1s attracted by that sec- 
tion Substantive rights, lıke right of appeal, revision, or review, which are not part of procedural 
law cannot be availed of by relying on section 141, Civil Procedure Code 

A right to have an ex parte order set aside 1s not procedural but substantive in character 

Further section 141, Civil Procedure Code must be read subject to special procedure prescribed 
for a proceeding under a particularenactment The maxim generalia. specialibus non derogant (general 
provisions will not abrogate special provisions) or generalia specia derogant (special things derogate 
from general) applied even to matters of procedural law / 

The observations ın Kondammal v Doratswam: Nawker, (1961) 13 MLJ 284 (1961) M ÉJ (Cr) 
191 that the provisions of Order 9 would be applicable to a reference proceeding under section 146, 
‘Criminal Procedure Code held to be not well founded and cannot be supported 

Case law discussed. 

Petition under section 115 of Act V of 1908 praying the High Court to 
revise the order of the Court of the District Munsif, Tirumangalam, dated 21st 
December, 1959 and made in I A. No. 1144 of 1959 in R G. No. 1 of 1959 (M.C. 
No. 11 of 1958, Revenue Divisional Officer, Usllampatty). 


E E t a, 


* CR P, Nos. 162 and 455 of 1960. 14th September, 1962. 
(23rd Bhadra, 1884, Saka), 


^ 
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P.R. Gokulakrishnan and S. Jayakumar, for Petitioners. 


The Advocate-General (V K. Thiruvenkatachari) T. Chengalvarayan and Srimathi 
T.N  Anantanayaki, for , Respondents. 


The Judgment of the Court was delivered by 


Jagadisan,  —Yhese Civil Revision Petitions have been directed to be heard 
by a Division Bench by order of the learned Chief Justice in view of the importance 
of the question that 1s raised and, because, the decision of a single Judge of this Court 
in Kondammal v. Dorawwami JNawker!, 1s challenged as not having been correctly 
decided. 


The undisputed facts are as follows. A dispute in respect of possession of certain 
lends gave rise to a proceeding under section 145 of the Criminal Procedure Code 
before the Revenue Divisional Officer, Usilampatti, who is the Executive First 
Class Magistrate, Usilampatti Before the learned Magistrate one Peria Karuppa 
Thever and g others were the B Party and one Vella altas Ocha Thevar constituted 
the A Party. The learned Magistrate, being apparently of the opinion that the 
question which party was in possession on the crucial date, namely, the date of the 
preliminary order could not be satisfactorily determined by him, referred the matter 
to the District Munsif of Tirumangalam. ‘This procedure was adopted under section 
146, Criminal Procedure Code. When the proceedings came on for hearing before 
the learned District Munsif on 18th September, 1959, the A Party appeared through 
his counsel, but the B Party were absent and remained ex parte A witness was 
examined on the side of the A Party who swore to the possession of that party on the 
date of the preliminary order and there was no evidence contra. On this evidence 
an ex farte order was passed by the learned District Munsif holding adversely against 
the B Party by declaring the possession of the A Party. 


The B Party therefore filed an interlocutory application, I A. No. 1144 of 1959 
before the District Munsif praying to set aside the ex parte order, invoking the aid of 
section 151 and Order 9, rule 13, Civil Procedure Code. During the pendency of 
this application Vella1,alzas Ocha Thevar, the A Party, died on 27th October, 1959. 
The B Party thereupon filed I A No. 1416 or 1959 to bring on record the widow and 
the daughter of the deceased A Party as legal representatives in order to enable them 
to prosecute further the application to set aside the ex parte order. The learned 
District Munsif held that the provisions of the Civil Procedure Code were not applic- 
able to the reference proceedings under section 146, Criminal Procedure Code and 
dismissed both the applications. It is against these orders that the present Civil 
Revision Petitions have been preferred. 


It is necessary to refer even at the outset to the decision in Kondammal v. Dorai- 
swamt .Naiker!, as the correctness of this decision has been called in question by the 
learned Advocate-General appearing for the respondent 1n these petitions. That was 
also a case where a reference m the civil Court under section 146, Criminal Procedure 
Code was made by the Magistrate in a proceeding under section 145, Criminal 
Procedure Code. The A Party failed to be present in the civil Court when the 
matter was posted for hearing and was treated as ex parte. The reference was dis- 
poswd of by the civil Court in their absence There does not appear to have been 
any application 1n that case under Order 9, rule 13, Civil Procedure Code for setting 
aside the ex parte order. Apparently after the ex parte order of the civil. Court was 
transmitted to the Magistrate and after the Magistrate 1mplemented the finding of 
the civil Court, a petition to quash those proceedings was filed 1n this Court. One of 
the grounds urged for quashing the Magisterial proceedings was that the petitioners 
who were absent before the civil Court had no opportunity to participate in the 
enquiry held by the civil Court. Anantanarayanan, J. held that the interests of 
equity and justice required that they should be heard. At page 284 the learned 
Judge observes thus : | 
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* In any event, ıt 1s now clear upon the authority, Kochad: Nadu v Nagayaswam Naidu}, that 
all provisions of the Civil Procedure Code are applicable to such matters as a reference to a civil Court 
under section 146, Criminal Procedure Code. This would necessarily involve the further proposition 
that a party, treated as ex parte in such proceedings, could seek to have that order set aside, and could 
request the civil Court to afford him an opportunity to be heard, 1n*accordance with Order 9, rule 
13 of the Code of Civil Procedure , or any other relevant rule of Order 9, Civil Procedure Code 
Hence, all that ıs necessary at the present stage 1s to direct that ın these proceedings under section 145, 
Criminal Procedure Code, the criminal Court must wait for the civil Court to transmit the orders 
that ıt may ultimately pass in the matter, and then act 1n accordance with those findings ” 


We must observe that what we are concerned with in the present case is not the 
correctness of the actual decision in Kondammal v. Doraiswamt Naicker®, but only 
the tenability of the observations of the learned Judge expressing the view that the 
provisions of Order, g, rule 13 of the Civil Procedure Code would be applicable 
to a reference proceeding in a civil Court under section 146, Criminal Procedure 
Code The learned Judge has referred to the decision ın Kochada: Nardu v. Nagafa- 
swam. Naidut, in support of his observation. 


It will now be convenient to refer to the decision m Kochad: Naidu v. Nagaya- 
swam Naidu. That ıs a decision of Ramachandra Iyer, J. ds he then was. The 
question that was raised in that case was whether a reference ın a civil Court arising 
out of a proceeding under section 145, Criminal Procedure Code is a ** proceeding ” 
within section 24 of the Civil Procedure Code susceptible of transfer. A reference 
had been made to the District Munsif of Periakulam, and one of the parties applied 
for transfer of the proceeding from that Court to the Sub-Court, Dindigul, to be 
tried along with another suit between the same parties raising the question of title 
in respect of the very properties over which there was the land dispute The view 
taken by the learned Judge was that pending proceeding ın a civil Court under 
section 146, of the Criminal Procedure Code ıs a * proceeding ? within the meaning 
of section 24, Civil Procedure Code, and that it can be transferred to any other 
Court It was contended before the learned Judge that the jurisdiction of the 
civil Court acting under section 146, Criminal Procedure Code was merely consulta- 
tive or advisory on the strength of the observation of Ramaswami, J. in Rangammal 
v. Subbarayalu?. ‘This contention was however repelled by Ramachandra Iyer, J. 
in the following words : 


“ That however ıs not correct The jurisdiction conferred on the civil Court, 1s by the statute 
and not one under the Magistrate ’s own authority , assuming that such a reference or delegation 
could be legal the cıvıl Court willhave a duty to decide the question referred by virtue of the statute. 
The Magistrate on his part would be bound by the finding given by the civil Court on the question 
of possession ” 


The conclusion of the learned Judge upholding the applicability of section 24 of the 
Civil Procedure Code 1s thus expressed at page 347 : 


“ In my opinion, the true principle is that, where the Legislature confers a special Jurisdiction 
on recognised Court and 1s silent as to the manner in which that jurisdiction 1s to be exercised, ıt will 
only be an addition to the existing jurisdiction of that Court, and all rules of procedure that apply to 
its ordinary jurisdiction will be attracted 1n regard to the special jurisdiction as well That rule would 
apply to a civil Court determining an issue as to possession on a reference under section 146, Criminal 
Procedure Code To such a proceeding all provisions of the Code of Civil Procedure except those 
relating to costs, appeals, reference, review, etc , would apply so far as they are not inconsistent with 
the nature of those proceedings " 


d 
It is the latter part of this observation which has been mainly relied upon by Ananta- 
narayanan, J. 1n Kondammal v. Doraiswami Nawker?, for the proposition that Order 9, 
rule 13, Cıvıl Procedure Code would be applicable to a reference application under 
section 146, Criminal Procedure Code. 


Before discussing the relevant statutory provisions and the question whether the 
provisions of the Civil Procedure Code, particularly the Chapter under Order 9, 
are applicable to the proceeding before a civil Court under section 146, Criminal] 


a 
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Procedure Code. We would like to refer to the following order of the learned 
Chief Justice by which he directed the hearing of these petitions by a Division Bench : 
** The learned Advocate-General contends that the decision in Kondammal v Doratswam: Naicker’, 
requires reconsideration I am also of the same view having regard to the fact that the proceedings 
referred under section 146, Criminal Procedure Code cannot be said to be a suit ” 
Section 146, Criminal Procedure Code 1s silent about the procedure to be followed 
by the civil Court while disposing of the matter referred to ıt, but ıt is possible to 
infer that the provisions of the Civil Procedure Code are attracted to those proceed- 
ings as the reference is to the civil Court and not to any officer presiding over a 
Court as a persona designata, Section 146, Criminal Procedure Code, in so far as 
it 1s material for the present purpose, reads : 


** (1) If the Magistrate ıs of opinion that none of the parties was then ın such possession, or 
1s unable to decide as to which of them was then ın such possession, of the subject of dispute, he may 
attach 1t, and draw up a statement of the facts of the case and forward the record of the proceeding, 
to a civil Court of competent jurisdiction to decide the question whether any and which of the parties 
was 1n possession of the subject of dispute at the date of the order as explained 1n sub-section (4) of 
section 145 , and he shall direct the parties to appear before the civil Court on a date to be fixed 
by him 

(1-A) On receipt of any such reference, the civil Court shall peruse the evidence on record and 
take such further evidence as may be produced by the parties respectively, consider the effect of all 
such evidence, and after hearing the parties, decide the question of possession so referred to at. 


(1-B) The civil Court shall, as far may be practicable, within a period of three months from the 
date of the appearance of the parties before 1t, conclude the inquiry and transmit its findings. together 
with the record of the proceedings to the Magistrate by whom the reference was made and the Magis- 
trate shall, on receipt thereof, proceed to dispose of the proceeding under section 145 ın conformity 
with the decision of the civil Court 


(1-D) No appeal shall he from any finding of the civil Court given on a reference under this sec- 
tion nor shall any review or revision of any such finding be allowed E d 

There 1s enough indication in the terms of section 146 quoted above to show 
that though the matter is dealt with by the * civil Court’ as such its powers in dealing 
with the matter are narrow and circumscribed The Court has merely to record 
the evidence in the matter, hear the parties and submit its finding to the referring 
Magistrate. The section 1s so designed as to enable the civil Court to function 
speedily in view of the fact that proceedings under section 145, Criminal Procedure 
Code involve an imminent threat of breach of the peace. On the frame of the 
section it 1s rather difficult to hold that the provisions of the Civil Procedure Code 
operate and govern the proceedings which, it must be remembered, do not fall 
within the general jurisdiction of that Court The pendency of the proceeding 
in the civil Court after a reference by a Magistrate is only a sojourn of the main 
proceeding which is of course governed only by the provisions of the Criminal 
Procedure Code. But! we have also to take note of the fact that there is nothing 
in section 146, Criminal Procedure Code to prohibit the application of the pro- 
visions of the Civil Procedure Code ın respect of these proceedings during their 
subsistence ın the civil Court. 


There cannot be any doubt that Order 9, rule 13, Civil Procedure Code, would 
not in terms apply to the reference proceedings As pointed out by the learned 
Cleief Justice Order 9, rule 13 governs only suits It reads: 

“ In any case in which a decree 1s passed ex parte against a defendant, he may apply to the Court 
by which the decree was passed for an order to set it aside , and if he satisfies the Court that the 
summons was not duly served, or that he was prevented by any sufficient cause from appearing when 
the suit was called on for hearing, the Court shall make an order setting aside the decree as against 
him upon such terms as to. costs, payment into Court or otherwise as ıt thinks fit, and shall appoint 
a day for proceedings with the suit . ” 

In Kochad: Naidu v. Nagayaswami Naidu®, the learned Chief Justice held that the 
matter before the civil Court arising under section 146, Criminal Procedure Code 
is only a proceeding and not a suit. Now the question ıs whether Order 9, rule 13, 
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Civil Procedure Code can be invoked because of section 141 of the Civil Procedure 
Code. Section 141 provides: 

* The procedure provided ın this Code 1n regard to suits shall be followed, as far as 1t can be 
made applicable in all proceedings in any Court of civil jurisdiction ” 
In order to determine the scope of the application of section 141, Civil Procedure 
Code, it is necessary to refer to the previous history of this provision. In the Code 
of 1877, section 647 ran as follows : 

‘©The procedure herein prescribed shall be followed so far as ıt can be made applicable in all 
proceedings in any Court of civil jurisdiction other than suits and appeals ? 
There was a conflict of judicial pronouncements on the question whether execution 
proceedings were ‘ proceedings other than suits or appeals’ within the meaning 
of section 647. By Act VI of 1892 the Legislature therefore added the following 
Explanation : 

** This section does not apply to applications for the execution of decrees which are proceedings 
in suits " 
Deciding a case which arose before the Explanation, the Judicial Committee observed 
in Thakur Pershad v. Sheik Fakw-Ullah! 


€ Their Lordships think that the proceedings spoken of m section 647 include origmal matters 
in the nature of suits such as proceedings 1n probates, guardianships, and so forth, and do not include 


executions . Their Lordships’ attention has been called to the recent Act VI of 1892 which 
would appea: to have been passed m order to avoid the disturbance of practice caused by the Allahabad 
rulings . their Lordships have thought ıt right to state their opinion that the Act of 1892 does 


nothing more than express the true meaning of the Civil Procedure Code ” 

In the present section the words ‘ other than suits and appeal’ and the Explanation 
have been omitted, apparently in the view that.they are unnecessary and super- 
fluous. 

It is now well settled that section 141, Civil Procedure Code, does not apply to 
execution proceedings There ıs also ample authority interpreting the word * pro- 
ceeding ’ as relating to o1iginal matters 1n the nature of suits. Sarat Chandra Bose v. 
v. Bisweswar Mitra? ; Jagannath Vasudev Pandı v Maharaja of Kolhapur?; Ram Gopal 
v. Shanti: Lal*; Venkatanarashmha Rao v. Hemadrt Suryanarayana®; Salar Bag Sahib v. 
Karunmancht Kotayya*. The nature of a proceeding whether it is of a kind of original 
action bearing the characteristics of a suit is not always easy to determine. Pro- 
bate, guardianship and matrimonial proceedings, initiated by applications pro- 
vided for under special enactments, can readily be treated as being of the nature 
of original actions or suits Interlocutory applications in a pending suit would not 
fall within the class of original proceedings. We do not think that the proceedings 
in a civil Court under section 146, Criminal Procedure Code can with any propriety 
be called ‘ original? ın character They are not initiated in that Court and they 
do not terminate there affecting the rights of parties The proceedings transit 
through the civil Court and are merely a phase of a criminal proceeding 1n a civil 
jurisdiction, though, for the nonce they may assume the garb of civil proceedings 
Section 141, Civil Procedure Code, cannot therefore apply to such proceedings.” 


There is another reason for the applicability of section 141. It 1s only the 
procedure provided for in the Code that is attracted by that section. Substantive 
rights, like right of appeal, revision, or review, which are not part of procedural 
law cannot be availed of by relying on section 141, Civil Procedure Code. Tis 
has been laid down by a Division Bench of this Court ın Anantharaju Shetty v.e Apu 
Hegade”. Seshagiri Iyer, J. expressed his opinion in these terms: 

“It was next argued that section 141 of the Code of Civil Procedure ıs indicative of a general 
enunciation of principle by the Legislature that to all the judicial proceedings, the Civil Procedure 
Code 1s applicable The section only empowers the Judge to regulate judicial trials by rules as to 


summoning of witnesses, etc , which are to be found in the Code and not that the Code 1s to be applied 
1n its entirety to such proceedings, including power of appeal and of review ” 
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Following the ruling cited above it has been decided in Somanna v. Chinnayya!, 
that the remedy under Order 9, Civil Procedure Code is not a matter of procedure 
and that a petition under section 73 of the Madras Village Courts Act which is 
dismissed for default cannot be restored invoking Order 9, rule 9 In our opinion 
an application under Order 9, rule 13 stands on the same footing as one under 
Order 9, rule 9. A right to have an ex parte order set aside is not procedural but 
substantive in character. 


Further section 141, Cavil Procedure Code must be read subject to special 
procedure prescribed for a proceeding under a particular enactment The maxim 
generalia specialibus non derogant (general provisions will not abrogate special pro- 
sions) or generala speciala derogant (special things derogate from general) applies 
even to matters of procedural law. This principle was upheld by a single Judge 
of this Court in S F S Fernandez v. Ranganayakulu Cheth?. The question that was 
raised in that case was whether the order of this Courtina Revision Petition, dis- 
posing of a matter arising out of the Madras Buildings (Lease and Rent Control) 
Act, 1949, can be the subject-matter of a Review under Order 47, rule 1, Civil Pro- 
cedure Code At page 446, Ramaswami, J. observes thus : 


The proceedings under section 145, Criminal Procedure Code are undoubtedly 
governed by the terms of that Code. "The procedure to be followed 'by the civil 
Court under section 146, Criminal Procedure Code, when the matter 1s referred to 
that Court is just what 1s contained in that provision itself. It is not possible to 
enlarge the scope of that procedure by resorting generally to the provisions of the 
Civil Procedure Code We have already pointed out that 1n terms the provisions 
of Order 9, rule 13 apply only to suits The provisions relating to the impleading 
of legal representatives of a deceased party also govern only suits and appeals. 
Section 141, Civil Procedure Code, cannot be called into play for the reasons already 
stated by us. os 


We are therefore of opinion that the observations m Kondammal v Doraiswami 
Nacker?, that the provisions of Order 9 would be applicable to a reference proceed- 
ing under section 146, Criminal Procedure Code are not with respect, well founded 
and cannot be supported. 


In the result the Civil Revision Petitions fail and are dismissed In the 
circumstances, there will be no order as to costs. 


V S. Petitions dismissed. 


i ——————————————————ÀÓ R 
T. (19442 MLJ 390 (1) ATR, 1945 3 (1961)1 MLJ 284 (1962) ML J (Cul) 

Mad.t07 IQI, 

2. (1952)2 MLJ 445. 


982 THE MADRAS LAW JOURNAL REPORTS, [1963 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


Present —Mr S. RAMAGHANDRA Iver, Chief Justice AND MR. JUSTICE 
M. ANANTANARAYANAN, 


The Sivakasi Match Exporting Co, Sivakasi .. Appellani* 
v. 
Ramanlal Mohanlal Bros. Firm, Beganapara Choparasherj, 
Surat . Respondent. 


Limitation Act (IX of 1908), section 19—Acknowledgment—Essentials—Admission of a subsisting liabr- 
lity—Letter containing acknowledgment—Subsequent letter stated to be 1n continuance of the former—Effect of 


An acknowledgment, need not contain a promise to pay either in express terms or even in an 
implied way what 1s necessary 1s that there should be an admission of the subsisting liability Even 
1f such admission 1s accompanied by a refusal to pay, its character as an acknowledgment will pot 
be altered But such a case has got to be distinguished from a case of repudiation of a liability E. 
example an acknowledgment of a past liability with a plea of discharge (though false) will not amount 
to an acknowledgment of liability for the obvious reason that there is no acknowledgment ofa 
subsisting liability 


The test ıs whether there 1s, on the terms of the acknowledgment either an express or implied 
e indicating an intention to continue the pre-existing jural relationship until that ıs lawfully 
etermined 


The defendant by his letter dated 3rd June, 1951 acknowledged the receipt of a sum of Rs toot 
by way of advance under the contract In reply to this letter, the plamtiff sent a letter protesting 
that he was ever guilty of breach of contract and reiterating his claim ın respect of the advance amount 
paid The defendant's Advocate then wrote to the plaintiff on goth July, 1951 a letter, which, as 
he stated, * was ın continuation of my letter dated grd June, 1951” It 1s clear from this that the 
letter dated grd June, 1951 was treated as a part of the letter dated goth July, 1951 Therefore it 
will follow that if the letter dated grd June, 1951 were to be regarded as contammng as acknowledg- 
ment of the obligation to pay back the sum of Rs 1001 thé advance paid, the acknowledgment can be 
treated as having been made on 30th July, 1951 as well, as the second letter expressly says that 1t 
was 1n continuation of the former, thereby impliedly adopting the same 


The defendant expressly acknowledges the fact of the payment of advance and of the failure of 
performance of the contract, and also impliedly acknowledges his liability to refund that amount , 
but he only says that he has adjusted it as against the claim for damages for the the breach of contract, 
which breach according to him, was to be laid at the door of the plamtiff To put ıt ın a different 
way there 1s, in effect, sufficient admission of facts, from which one can infer an admission of liability. 
At the same time, there 1s a refusal to pay, as the defendant claims a right to adjust that amount against 
the loss which, according to him, he sustained ın the transaction Such a statement can constitute 
an acknowledgment within the meaning of section 19 of the Limitation. Act 

Appeal under clause 15 of the Letters Patent against the judgment and decree 
of the Hon'ble Mr Justice Jagadisan dated goth July, 1960 and passed in S.A. No. 
579 of 1958 preferred against the decree of the Court of the Subordinate Judge of 
Ramanathapuram at Madurai in A S No 33 of 1958 (O 8 No 50 of 1956, District 
Munsif's Court, Sattur). 


KC. Jacob, S K.L Ratan and T Satyanarayana, for Appellant. 
R  Gopalaswam Ayyangar, for Respondent 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C 7—This appeal, which arises on a certificate granted 
by Jagadisan, J under clause 15 of the Letters Patent, raises a question of limitation 
with respect to a claim by a disappointed buyer for return of the advance agngünt 
paid by him on the contract of sale being repudiated by the seller. The suit giving 
rise to this appeal was originally instituted by the respondent ın the civil Court at 
Surat on 15th June, 1954, but, later on, on that Court declining to entertain the 
suit on a finding as to 1ts jurisdiction, the plaint was presented to the District Mun- 
sif’s Court at Sattur in August, 1955 It 1s not now disputed that the respondent 
would be entitled to the benefit of section 14 of the Limitation Act with respect to 
the period covered by the presentation of the plaint in the civil Court at Surat and 
in the District Munsif’s Court at Sattur We have to consider in effect therefore 
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whether the suit was barred on 15th June, 1954 when'it was presented to the Court 
at Surat. 

A few facts have to be stated for the purpose of appreciating the real point now 
in controversy. Some time towards the end of March, 1951, the appellant (a 
manufacturer of fire matches) entered 1nto a contract with the respondent to sell a 
number of bundles of match boxes. At the time of entering into the contract and 
in consideration thereof, the respondent paid the appellant a sum of Rs. 1,001 as 
advance towards the price In April, 1951, the appellant sent certain packages of 
goods to the respondent ın purported performance of the contract. The latter 
declined to accept the goods as not conforming to the specifications contained in 
the contract. But the appellant would not agree. It can now be taken as proved, 
and indeed, there is no controversy on that point—that the appellant did not deliver 
the proper goods 1n accordance with the terms of the contract, but on the other hand 
he persisted in his refusal to perform the contract otherwise than in the way he did. 
He was thus guilty of breach He would therefore be bound to return the advance 
‘paid by the respondent towards the contract. The principle underlying this obhga- 
tion on the part of the seller has been expressed by Benjamin 1n his book on Sale of 
Goods, 8th edition, at page 413 thus . ` 

“ The buyer who has paid money under a contract of sale may recover ıt back when the consi- 
deration on which ıt was paid has failed, for, 1n that event ıt 1s unconscientious for the seller to retain 
it without consideration, and the money 1s, in consequence, ın the eye of the law, received by the 
seller to the use of the buyer (Royal Bank of Canada v Rex) 1 
The respondent's claim has been principally contested on the ground of limitation. 
It has therefore to be considered when the cause of action to recover back the advance 
paid accrued to him,and,secondly,the proper Article of the Limitation Act that would 
govern the case On the former question,there can be no doubt, on the correspondence 
between the parties, that the appellant unequivocally repudiated his obhgation on 
3rd May, 1951 to supply the goods according to the terms of the contract. On 
the latter question, ? e., as to the relevant Article of the Limitation Act which would 
apply to the case, the Courts below have expressed divergent views. The tral 
Court, which dismissed the respondent’s claim, applied Article 62, while the lower 
appellate Court, which reversed that judgment, held that Article 120 would apply. 
Jagadisan, J., ın Second Appeal, held that Article 97 would be the appropriate 
Article. But the learned Judge did not accept the position that the consideration 
failed 1mmedaately on the breach of contract as he held that the consideration should 
be held to have failed only when the respondent accepted the breach and made the 
demand for return of the advance amount. That demand was made on 18th 
July, 1951. The suit was therefore held to be in time. It 1s doubtful whether the 
date of failure of consideration for the purpose of Article 97 can be fixed with refer- 
ence to the date when the buyer chooses to demand the return of money. We 
find that it 1s unnecessary to consider the correctness of the view taken by the learned 
Judge for the purposes of this appeal. Assuming that Article 97 would apply to 
the present case and that the date when the advance amount became payable will 
be on the date of breach : e., grd May, 1951, we have come to the conclusion that 
there has been sufficient acknowledgment of the suit claim within section I9 of the 
Limitation. Act to keep it alive on 15th June, 1954, when the suit was filed. In 
order to appreciate this point, 1t 1s necessary to refer to two letters sent by the Advo- 
cate Scting on behalf of the appellant to the respondent. The first ıs dated 3rd 
June, 1951. In that letter, the appellant acknowledges the receipt of a sum of 
Rs 1,000 by way of advance under the contract. The appellant then states that the 
respondent was guilty of rejecting the goods which were sent 1n due performance of 
the contract, and that, on account of the default on behalf of the respondent, the 
appellant who took back the goods resold the same, and, 1n that process, sustained 
a los. He then referred to the net amount of los which he mentioned as 
Rs 880-9-2 and proceeded to state :' 

“ On the whole, you are liable to pay in the shape of damages for breach of contract made by 
you in not taking delivery of the goods despatched to you as described 1n invoice No. 4/10, dated 23rd 
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April, 1951, a sum of Rs 880-9-2. My clients have appropriated from out of the advance payment of 
the sum of Rs 1,001 a sum of Rs 880-9-2 towards the said damage sustained by my clients ‘There 1s 
thus a small balance of Rs 120-6-10 standing to your credit My clients are ready to remit the sum 
‘to you at your cost on receipt of your consent to have it done so ? 

In reply to this letter, the respondent sent another, protesting that he was ever guilty 
of breach Of contract and reiterating his claim ın respect of the advance amount 
paid. The appellant’s Advocate then wrote to the respondent on goth July, 1951, 
a letter, which, as he stated, ^ was ın continuation of my letter dated 3rd June, 1951 ” 
It 1s clear from this that the letter dated 3rd June, 1951 was treated as a part of the 
letter dated goth July, 1951. It will therefore follow that if the letter dated 3rd June, 
1951 were to be regarded as containing an acknowledgment of the obhgation to 
pay back the sum of Rs 1,001 the advance paid, the acknowledgment can be treated 
as having been made on goth July, 1951 as well as the second letter expressly says 
that ıt was in continuation of the former, thereby 1mphiedly adopting the safhe. 


It:must be remembered that the sum of Rs 1,001 was paid for the performance 
of the contract, and not as a security against breath of contract by the respondent. 
In the letters aforesaid, the appellant expressly acknowledges the fact of the pay- 
ment of advance and of the failure of performance of the contract, and also implied- 
ly acknowledges his liability to refund that amount , but he only says that he has 
adjusted it as against the claim for damages for the breach of contract, which breach 
according to him, was to be laid at the door of the respondent To put ıt in a 
different way there 1s, 1n effect, sufficient admission of facts, from which one can 
infer an adimission of liability. At the same time, there is a refusal to pay, as the 
appellant clams a right to adjust that amount against the loss which, according to 
him, he 'sustamed ın the transaction It 1s therefore necessary to consider whether 
such ‘a statement can constitute an acknowledgment within the meaning of section 
19 ‘of the Limitation Act An acknowledgment, need not contain a promise to 
pay either ın express terms or even in an implied way what is necessary is that 
there should be an admission of the subsisting hability. | Even if such admussion is 
accompanied by-a refusal to pay, 1ts character as an acknowledgment will not be 
altered. But such a case has got to be distinguished from a case of repudiation of a 
habihity For example an acknowledgment of a past hability with a plea of dis- 
charge (though false) will not amount to an acknowledgment of liability for the 
obvious reason that there 1s no acknowledgment of a subsisting lability Such was 
the case in Karamadai Nacken v Raju Pillar, which recognised the distinction between 
a statement that a debt was due and one where 1t was said that it was once due but 
subsequently discharged. In that case the very plea of discharge implied a repudia- 
tion ofa liability rather than an acknowledgment. In Kuppuswam:i Aryer v Sabapathy 
Pathan?, the mortgagor wrote to the mortgagee, stating that, as he had usufructuarily 
mortgaged to a third person directing the latter to discharge the mortgage claim, the 
latter would not be justified in claiming the money from him. Thus was held to be 
a sufficient acknowledgment, although there was a refusal to pay. Again, in Rama- 
swam Mestnar v. Velayuthan Pillai’, the ackowledgment relied on to keep alive a 
mortgage was à recital uf a subsequent sale-deed, which was to the effect that more 
that Rs. 850 was due to the mortgagee and that the mortgagor was attempting to 
discharge the debt to the extent of Rs 850 and that he had already provided for the 
discharge of the balance by executing other documents. Varadachariar, J , field 
that this amounted to a sufficient acknowledgment. In so holding, the learned 
Judge observed : i 

* In the present case, 1t 1s not the statement ın Exhıbıt-A that the mortgagor’s liability had ceased 
prior thereto , on the other hand, he accepted the liability as a subsisting labılıty on that day and 
‘took steps to discharge the same — If 1n law that discharge had proved effective, there would have 
been no further question But ıt happened mthis case that, prior to the date of Exhibit-A, the mort- 
gagee had sub-mortgaged his mterest m favour of the present plaintiff’s assignor and the sale under 
Exhibit-A did not therefore operate in law to discharge the mortgage But it ıs not on that account 


reasonable to construe the statement ın Exhibit-A as not amounting to an admission of liability, 
which but for the intended sale, would have been a subsisting liability ” 
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Again, at page 452, he observes : 
“ The position was that the mortgago: and the morigagee thought that the sale under Exhibit- 
A sufficed to determine the pic-exrsting relationship of debtor and cieditor, but there, they were in 


Error .... . 
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The present case 1s governed by the line of authority which holds that an admission. of liability 
coupled with a declaration as regards the arrangement pioposed for its satisfaction is a sufficient 


acknowledgment ” 

In all such cases, the test 1s whether there is, on the terms of the acknowledgment, 
either an express or umplied statement indicating an intention to continue the pre- 
existing jural relationship until that is lawfully deteimined 


In our opinion, on a reading of the letter which we have extracted above, what 
the appellant said comes to something like this - 

“I am undoubtedly liable to refund the advance amount I have, however, a certain claim 

against you which 1s independent of my obligation I would like to adjust onc against the othe ; 
indeed, I have done so, and I am willing to pay the balance ” 
In other words, the appellant thought that his claim for damages was sufficient to 
wipe out his liability But now, it has been found that his claim for damages was 
unfounded. He should certainly have been aware of the fact that he 1t was that 
committed the breach of the contract Therefore he should also have been aware or 
at least have had the consciousness that he was not entitled to recover anything from 
the respondent by way of damages The tesult of ıt ıs that, while the appellant 
impliedly ackowledges his obligation to pay, he couples it with a refusal to pay by 
setting up a false clam This will on the authorities which we have cited above, 
amount to an acknowledgment. We see no difference in principle between this 
case and the one decided by the Bombay High Court in Shrimoas v Narha! In that 
case, the debtor pleaded that he had deposited sufficient moneys with a third person 
and stated that ıt was the duty of the creditor to take that money from hım It was 
held that this amounted to an acknowledgment of lability coupled with a refusal 
to pay, and therefore an acknowledgment within the meaning of section 19 of the 
Limitation Act We are of opinion that the fist of the two letters aforesaid will be 
sufficient to operate as an acknowledgment of the liability of the appellant to refund 
the advance amount, and that, even regarding 3rd May, 1951, as the starting point 
of imitation, as the obligation has been sufficiently acknowledged on goth July, 1951 
the respondent’s suit filed on 15th June, 1954 must be held to bein tme On this 
ground, we affirm the conclusion arrived at by Jagadisan, J , and dismiss this appeal 
with costs. 


V.S. 
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Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction ) 


PRESENT :—Mr. S. RamacHanpra Iver, Chief Jusice AND Mr Justice 
P. RAMAKRISHNAN. 


ThePanchayat Board of Senbakkam by its President Sri A. 


Masilamani Mudaliar . Appellant * 
v. 
S. M. Gengadaran and others . Respondents. 


Madias Village Panchayat Act (X of 1950), section 19 (1)—Scope and effect —Whether applied only to dis- 
qualifications acquired after the election of a member or whether would apply also to disqualifuations which 
existed prior to the election 
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With reference to the principles laid down by the Supreme Court in Election Commission v. Venkata 
Rao, (1953) SCJ 293 (1953) 1 MLJ 702 (1953)SCR 1144 . AIR 1953 5S C 210 at 211 
and followed in Krishnamurthi v Deputy Registrar of Co-operative Societes Madras, (1954) 1 ML J 542, 
the words ‘has become’ in section 19 (1) of the Madras Village Panchayats Act, 1950 will 
have reference to post-election disqualifications specifically mentioned in the appropriate 
sections, viz , sections 13, 15, 16 or 17 of the Act The phrase, ‘1s not qualified’ used 1n section 19 (1) 
of the Act, 3s comprehensive enough and covers all the disqualifications mentioned 1n the fascicule 
irrespective of when they arose provided that they exist in the member on the date of the apph- 
cation for disquahfying him under section 19 (1) For dealing with an application to disqualify 
a member under section 19 of the Act, the disqual:fications mentioned ın sections 13, 15, 16 and 
17 will apply irrespective of the fact whether they arose before or after the election 


Selvarangaraju v. Dorarswamt, (1929) 57 ML] 241-ILR 52 Mad. 732 (FB), distinguished. 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Veeraswami dated 24th August, 1961 and made ın the exercise of fhe 
Special Original Jurisdiction of the High Court in (Writ Petition No 978 of 1960) 
presented under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the records connected with the order of the Principal District Munsif 
of Vellore, dated 7th June, 1960 and made in O.P. No. 37 of 1960. 


M. Natesan, for Appellant.- 


S. Mohankumaramangalam and A. K. Shanmughasundaram, for 1st Respondent. 
The Additional Government Pleader (M. M Ismail), for Respondents 3 and 4. 
The Court made the following 


Onpxn.— The facts which have given rise to this writ appeal are set out 
succinctly in the Judgment of Veeraswami, J. 1n W P. No. 978 of 1960 against which 
this appeal has been filed by the rst respondent therem. The petitioner in the 
Writ Petition was elected as a member of the Panchayat Board of Senbakkam on 
5th May, 1958 It 1s not in dispute that prior to his election he had been convicted 
for offences under sections 348 and 330 of the Indian Penal Code and sentenced 
to rigorous imprisonment for three years and that at the tıme of the election five 
years had not elapsed from the date of the expiry of the period of the sentence 
This would, therefore, have been a disqualification under section 16 (1) of the 
Madras Village Panchayat Act, 1950 (hereinafter called the Act) for his election as a 
member. Apparently nobody took the objection before his election. On a petition 
by the President of the Panchayat Board, filed in February, 1960, under section 19 (1) 
of the Act and numbered as O P No 37 of 1960 on the file of the Court of the learned 
Principal District Munsif, Vellore, ıt was held that the present petitioner was not 
qualified to hold office as a member of the Panchayat under section 19 (1) of the 
Act and that he should, therefore, cease to hold the office. 


Jurisdiction to disqualify an existing member of a Village Panchayat, is conferred 
under section 19 (1) of the Act on the prescribed Judicial authority, who is the District 
Munsif in this case. We will presently deal in some detail with the provisions qf this 
section. The question that arose ın the Writ Petition, was whether section 19 (1) 
of the Act applied only to disqualifications acquired after the election of a member 
or whether ıt would apply also to disqual/fications that existed prior to the election. 
Section 19 (1) refers to certain disqualifications, enumerated 1n a fascicule of four 
preceding sections 1n the Act namely, sections 13, I5, 16 and 17. Veeraswami, J , 
held that to disqualify a member on the score of any of the qualifications mentioned 
in sections 15, 16 and 17, the disqualifications should be one acquired after the election 
and not beforeit. In the present case, since the conviction of the member was prior 
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to his election, and since this is a disqualification enumerated in section 16 of the 
Act, the learned Judge held that section 19 (1) will not apply to this case. Conse- 
quently the learned Judge quashed the order of the District Munsif ‘The Ist respon- 
dent appeals. 


Section 19 (1) of the Act with which we are concerned reads : 

* Whenever 1t 1s alleged that any person who has been elected as a member of a panchayat 1s 
not qualified, or has become disqualified under sections 13, 15, 16 or 17 and such person does not admit 
the allegation, or whenever any member is himself in doubt whether or not he 1s not qualified or has 
become disqualified under sections 15, 16 or 17 such member or any other member may, and the 
Executive Authority shall, on the direction of the Panchayat or of the Inspector, apply to the prescribed 
judicial authority whose decision shall be final " 

It contains two parts. The first one disqualifies a sitting member on an allega- 
tion made about his disqualification by a third party who may be another member 
of the Panchayat or by the Executive Authority acting on the direction of the Pan- 
chayat or of the Inspector of Local Boards The member concerned does not admit 
the allegations against him, and hence he becomes a respondent in the petition ‘The 
second part of the section deals with the application of a member himself when he is 
in doubt about his own qualification and he seeks an authoritative decision thereon. 
In this case we aie having an application under the former category. 


The first part of section 19 (1) uses two phrases, (1) ‘1s not qualified’ and (2) 

* has become disqualified ? , and both these phrases refer to sections 13, 15, 16 and 17 
ofthe Act Before construing the two phrases by examining the related four sections, 
it will be worthwhile to explain the meaning of the two phrases themselves as under- 
stood in English phraseology The phrases express two methods of acquiring a dis- 
qualification. The words ‘ has become’ introduce the idea of ' becoming °’ or a 
change It therefore deals with a disqualification acquired later in point of time, 
by one who did not have it before The words * has become’, or * become’ are 
used ın other enactments, and they have been the subject-matter of interpretation by 
Courts. Article 190 (3) (a) of the Constitution uses the word ‘ becomes ° in the case 
of a siting member of the Legislature. Article 192 (1) of the Constitution again uses 
the word ‘ become’ to define a disqualification in the case of a sitting member of 
the Legislature The Supreme Court held ın Election Commission v. Venkata Rao! 
that the above Articles apply only to disqualifications to which the member becomes 
subject after he 1s elected as such and they do not apply to disqualifications acquired 
long before his election In Krishnamurth v. Deputy Registrar of Co-operative Societies, 
Madras?, Rajamannar, C J, and Somasundaram, J, had to construe the word 
* become ’ used ın rule 27 (2) (e) of the Rules framed under the Madras Co-operative 
Societies Act The disqualification was a pre-existing relationship between a mem- 
ber of the Society and an employee of the society The Bench applied the Supreme 
Court decision and held that the member will not cease to hold office as the disqualt- 
fication was one that existed even prior to his election. 


In accordance with the Supreme Court decision cited above if the only words 
to be construed 1n section 19 (1) are has ‘ become disqualified ’ there can be no doubt 
that only disqualifications that arose after the election will be attracted by the section. 
But the words ‘ is not qualified’ are also used in relation to all the four sections 13, 15, 
I6 or 17. Section 13 says that no person shall be qualified for election as a member 
of Panchayat unless his name appears on 1ts electoral roll Prima facie ıt refers to a 
disqualification before the election. But as long as the member’s name 1s not on the 
electoral roll, 1t will remain a disqualification even after the election. Section 15 
iefers to disqualification by conviction under Chapter IX-A of the Indian Penal 
Code, or under certain election laws. The first part of ıt prescribes that such convic- 
tion will be a disqualification for a voter. We are not here concerned with this. 
Secondly such convictions are also disqualifications for a person who seeks to be 
elected. As in section 13, this defines a pre-election disqualification. But the 
disqualification will continue to remain even after the election The third part of 
section 15 says that a conviction will disqualify a member for holding office. "This 
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portion of section 15 stresses the fact that a disqualification can be acquired after 
election Section 16 (1) refers to conviction for ceitain serious offences as well as 
offences involving moral turpitude, and the disqualification remains foi 5 years from 
the date of the expiry of the sentence on conviction Section 16 (1) refers to a convic- 
tion as a disqualification for election. As in the case of section 13 and the second 
part of section 15 this can be a disqualification at the time of election but ıt will 
continue to be so even after the election. Section 16 (2) refers to disqualifications 
on the date of nomination or election , unsound mind, being a deaf-mute or a leper, 
insolvent or undischarged insolvent, etc. It 1s obvious that these disqualifications can 
continue even after the election also Section 17 states that a member shall cease 
to hold office 1f he 1s sentenced by a criminal Court to such punishments as are stated 
in sub-section (1) of section 16, or becomes of unsound mind, etc. Obviously ıt 
relates to disqualifications after a person has become a member. 


It 1s clear that the above fascicule of four sections deals specifically with post- 
election disquahfications 1n section 15 (3) and section 17 and wath pre-election dis- 
qualifications 1n the remaining sections, but the latter may continue as disqualifica- 
tions even after the election. With reference to the principles lard down ın the 
Supreme Court decision cited above and followed in Krishnamurthi v. Deputy Registrar 
of Co-operatwe Societies, Madras!, the words ‘ has become’ m section 19 (1) will have 
reference to post-election disqualifications specifically mentioned ın the appro- 
priate sections within the fascicule At the same time the phrase ‘1s not qualified ’ 
used 1n section 19 (1) 1s comprehensive enough, and covers all the disqualifications 
mentioned 1n the fascicule irrespective of when they arose provided that they exist in 
the member on the date of the application for disqualifying him under section 19 (1) 
of the Act. 


In the judgment now under appeal the learned Judge spht up the fascicule of 
four sections and observed that there was dichotemy between the qualifications 
piescribed in section 13, and thedisquahfications enjoined by sections 15, 16 or 17. 
Since section I3 pertains to a qualification, he held that the words ‘ 1s not qualified ' 
has reference toit At the same time the learned Judge recognised that ıt would have 
been more appropriate if the word * was’ had been used instead of the word ‘1s’ 
in the phrase Just now mentioned He next observed that sections 15, 16 and 17 
deal only with disqualifications, and therefore, the words ‘ 1s not qualified ? will not 
have reference to these three sections After adopting a reasoning based upon the 
abovementioned dichotomy in the language of the sections the learned Judge held 
that the words ‘ has become disqualified’ will refer to disqualifications ın sections 
15, 16 and 17 and the words ‘1s not qualified ’ will refer to section 13. Since the 
appellant in the present case 1s alleged to be disqualified under section 16, the learned 
Judge was of the view that his case would not come under section 19 (1) as the 
disqualification existed before the election. ‘This is the basis on which he quashed 
the order. 


The dichotomy in the language of the sections referred to above, ignores the 
fact that sections 15 and 16 also refer to disqualifications that existed‘at the time of 
election. As pointed out above the words ‘ has become’ or * become’ connote the 
idea of something newly acquned Further, the words ‘1s not qualified’ and the 
words ‘1s disqualified ° mean the same thing, and there 1s no point ın drawing, a 
distinction on that account between section 13 on the one hand and sections e 16 
and 17 on the other The learned Judge himself has suggested that the word ‘ was’ 
should have been more appropriately used before * not qualified * and not the word 
‘is’. But the Courts have to take the language of an enactment as ıt ıs for the 
purpose of construction, and cannot import a hypothetic alteration of the lancuage 
for the purpose Further, in the second part of section 19 (1) when a member feels 
a doubt about his disqualifications, both the phrases ‘1s not qualified’ and ‘ has 
become disqualified ’ are used without making any distinction ın relation to sections 
15, 160r 17 Thus would show that ıt 1s not correct to make a distinction that the 
words (is not quahfied" should apply to section 13 and the words ‘ has become 
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disqualified* to sections 15, 16 or 17 It is, therefore, clear that the plain language 
of section 19 of the Act, 1n the context of the four earlier sections referred to therein 
coníums the view that for dealing with an application to disquahfy a member under 
section 19 of the Act, the disqualifications mentioned ın the four sections will apply 
irrespective of the fact whether they arose before of after the election 


Veeraswami, J , was of the opinion that the decision of the Full Bench of this 
Court in Selvarangaaju v Doraswam gave support to his interpretation. The Full 
Bench dealt with an election petition under section 51 of the District Municipalities 
Act (V of 1920) That section ıs analogous to section 19 (1) of the Madras 
Village Panchayats Act but with a prominent difference In the first part of the 
section only the words ‘ıs disqualified’ are used in relation to previous sections 
48, 49 or 50, and does not use the words ‘ has become disqualified ’ for the purpose. 
The words ‘ has become disqualified ? are used in the second part when a member feels 
a doubt about his disqualifications and seeks a decision thereon The question that 
arose before the Full Bench was whether a disqualification on the ground that at the 
time of nomination the member was an Honorary Magistrate and thus disqualified 
under section 49 (2) (1v) of the Madras District Municipalities Act could be consider- 
ed only ın an election petition before the Election Court or could be also considered 
on a petition before the District Judge under section 51 of the Act Coutts Trotter, 
C J , was of the view that section 51 could only apply where there had been an election 
of the candidate as a Councillor, which was apparently valid on the face of 1t, and it 
could not apply to the inchoate stage of nomination, which had not resulted in at 
least something which purported to be an election. Wallace, J , observed that the 
wording of section 51 was unhappy The present tense ‘ 1s disqualified ? could not 
be aptly used of section 49 since ıt referred to the present state of the Councillor who 
had been elected, whereas section 49 referred to his prior state on the date of thc 
nomination, It was not clear what differentiation was intended between ‘ is quali- 
fied ' ın reference to an allegation by outsiders and * has become disqualified ? in 
reference to the doubts of the Councillor. After expressing the above doubts, 
Wallace, J , held that the general sense of the section seemed to be that when any 
question arose as to whether a person elected as Councillor was disqualified under 
section 49, at the time of the nomination or election or had since the election become 
disqualified under section 50, the matter should be moved before the District Judge 
by a Councillor or the Chanman Wallace, J , also observed that section 51 apphee 
to cases where the election had gone through without challenge and something had 
occurred thereafter which 1aised doubt about the qualification of some sitting Coun- 
cilor. The District Judge unde: section 51 decides where an election has not been 
challenged and has stood, whether subsequent doubts as to the qualification of any 
Councillors are justified, and his decision on that point 1s final 


It is to be noted that neithe: Coutts Trotter, C J , nor Wallace, J , considered 
that section 51 will apply only to disqualifications that arose after election The 
stressed the fact that when an election has gone through without challenge, and the 
qualification of a member is attacked after his election by a Councillor or a Chairman 
the matter can be properly decided unde: section 51, by an application before the 
District Judge ‘They were really concerned with the forum where relief has to be 
sought in regard to disqualifying an elected member and not with the time of acquir- 
ing êe disqualification. 


Ananthakrishna Ayyar, J , the third Judge in the Full Bench, observed at page 
250 — 

“ The expressions ‘ zs disqualified” and ‘has become disqualified’ occurring in the section seem to me 
to postulate a case where a person has validly become a Councillor either by means of a proper and 
regula: election, o1 by a proper appointment , and they seem to provide only for cases where a person 
has been validly and properly elected 01 appointed as a Councillor, but where a question 1s raised that, 
owing to the present existence in him of a paiticular disqualification he should cease to be a Councillor.?? 
Heie again the leained Judge stressed only ‘ the present existence’ and did not refer 
to the time of acquuing the disqualification—whether it was before or after the 
election. ‘This 1s also seen from the subsequent observation of the learned Judges :— 
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“If the above view be correct, then section 51 could not apply to a stage prior to such person 
having become a Councillor, it cannot apply to the stage of * nomination ” of candidates, and dis- 
pu te about the disqualification of a candidate who has been “ nominated ” 


After making the above observations, the learned Judges in the Full Bench considered 
the question whether there was any conflict between the jurisdiction conferred on the 
District Judge under section 51 of the District Municipalities Act, and the jurisdiction 
conferred on the Election Court when the election is challenged by the rival candida- 
tes in an election petition. They emphasised that there was really no conflict because 
section 51 applies to the stage after the election has gone through without challenge 
whereas the jurisdiction of the Election Court relates to a challenge of the election 
itself by a voter or a candidate A similar point came up for decision 1n the Andhra 
High Court before Subba Rao, C.J, (as he then was) and Bhimasankaram, J , in 
Srikantiah v Election Officer! They had to interpret sections 48, 49 and 51 of the 
District Municipalities Act (Madras Act V of 1920) The view of the Andhra Hagh 
Court was that sections 48 (1) and 49 specified the grounds of disqualification for 
election as a Councillor, that 1s to say, a person who suffers from any of the dis- 
abilities mentioned therein 1s not qualified even to stand for the election. It was 
right therefore that there should be an authority to disallow the candidature of a 
person subject to any such infirmity But the Legislature at the same time contem- 
plated that 1t might happen that the disqualification was not noticed at the time of 
the election ; and where such was the case, an elector or a rival candidate might in 
an election petition impeach the validity of the election on the ground that the 
returned candidate was not qualified for election Further, if no such petition was 
filed and a person became a Councillor, even then his disqualification at the time 
when he stood as a candidate might still be brought up at the instance of the persons 
namedin section 51 for consideration by the District Judge However, the Andhra 
High Court differed from the view of the Full Bench of the Madras High Court that 
there would be no conflict of jurisdiction It might be possible that in an election 
petition a particular view about a disqualification was taken. But that would not 
preclude any subsequent proceedings under section 51 where the same question 
might come up for consideration with possible conflict of jurisdiction. But this aspect 
of a conflict of jurisdiction does not arise for consideration in the case before us. 


It 1s clear 1n view of the foregoing discussion that there was no proper basis for 
the distinction drawn in the jurisdiction under appeal by the learned Judge between 
section 13 on the one hand and sections 15, 16 and 17 on the other, nor for the view 
taken by him that a disqualification under section 16 (1) 1f acquired before the elec- 
tion cannot be relied upon for unseating a sitting member by an application under 
section 19 (1) of the Act. 


The appeal is allowed with costs throughout. The Writ Petition is dismissed 
and the rule ms: ıs discharged Advocate’s fee Rs. 100 each for the appeal and writ. 


K.L.B. ———— Appeal allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice P RAMAKRISHNAN AND Mr Justice P KuNHAMED KUTTI; 


Kumaraswami Naicker . Appellant—Accused* 


E 

Criminal. Procedure Code (V of 1898), section 288—Formalites under—Mandatory— Evidence in Gi mittal 
Court at variance with that at Sessions Trial—If can be treated as substantwe evidence without observing the 
formalities under section 288 


Before a Sessions Judge could treat the depositions of witnesses ın the Commnuttal Court as 
substantive evidence at the Sessions Trial, ıt 1s essential that the formalities ın section 288 of the Cri- 
minal Procedure Code should be complied with strictly These formalities require the whole of the 
evidence of the witness given in the Committal Court to be filed so that the Court could come to the 
conclusion whether it could exercise 1ts discretion and teat the earlier evidence given m the Commit- 
tal Court as evidence for all purposes at the Sessions Trial After the whole of the deposition ın the 


—————Ó 
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Committal Court has been marked ın evidence, ıt will be necessary to draw the attention of the 
witnesses to those portions of the deposition m the Sessions Court which are in conflict with the earlier 
statements, and 1n regard to which the earlier statements are proposed to be relied upon by the pro- 
secution Unless the mandatory provisions of section 288 of the Criminal Procedure Code are com- 
plied with, 1t will not be open to the Sessions Court to reject the evidence given before it and rely 
in its place on the evidence given by those witnesses in the Committal Court 

Appeal against the Judgment of the Sessions Judge of the Court of Session of the 
Ramanathapuram Division at Madurai ın Case No 108 of the Calendar for 1961. 


R. Sundaravaradan, for Appellant. 
Public Prosecutor, for State. 
The Judgment of the Court was delivered by 


o Ramaknshnan, 7—Kumaraswami Naicker was convicted by the learned Sessions 
Judge, Ramanathapuram Division at Madurai 1n S C No. 108 of 1961 for the offence 
of murder under section 302, Indian Penal Code and sentenced to imprisonment for 
life. He appeals from the conviction and sentence 


The facts of the prosecution case are brief The deceased Velammal was the 
wife of the accused She and her mother, who hailed from a village called Vellap- 
pottal, had come to Rajapalayam The accused belongs to Rajapalayam. At 
Rajapalayam, Velammal contracted ilheit intimacy with P.W. 8 (Pandi alas 
Subbiah) before her marriage to the accused After the marriage, the accused and 
Velammal stayed for about a year at Rajapalayam doing ghee business Then he 
and Velammal went to Vellappottal where they stayed for some time Velammal fell 
ull of typhoid and then returned to Rajapalayam for treatment There she again 
came in contact with Pand/ P W. 8 and they were hving together for about three 
months when she became p/egnant At that time the accused came to Rajapalayam 
and persuaded Velammal with some reluctance to go with him to Vellappottal That 
was 10 or 15 days before the occurrence. 


At Vellappottal the couple were living ın a house abutting a north to south street 
which ıs shown 1n the rough sketch Exhibit P-25. P Ws 1, 3 and 4 are neighbours: 
There is evidence that the accused and his wife used to quarrel during the short time 
they were living in Vellappottal. 


On 17th June, 1961, P W. 2 the elder brother of Velammal saw the accused 
going towards his house at 4 P.M. 


On 18th June, 1961, at 4 a.m PW. t heard an alarm coming from Velammal’s 
house. ‘This alarm also awakened the neighbours P Ws 3 and 4 Now there is 
great deal of discrepancy in the evidence as to what these persons actually saw after 
the alarm which was raised at 4 A.M. in the house, where the accused and the deceased 
were living. The main point to note here 1s that the version of these witnesses P.Ws 
I, 3 and 4 as to what they saw after hearing the alarm has undergone a material 
transformation between the stage of Committal Enquiry and the Sessions Trial. P W 
1, in the course of his examination under section 164, Criminal Procedure Code, 
stated that he saw the accused coming out of his house and running south. In the 
Commuttal Court, a portion of his statement, which appears to have been marked at 
the Sessions Trial as Exhibit P-2 (reference to the procedure adopted by the 
learwed Sessions Judge, will be made a little later in the judgment) 1s . 


“ I saw the accused coming out of her house and ran (run) towards south Y switched a battery 
light and I saw the accused running towards south I saw him wearing a shirt I did not notice 
any blood-stams or weapon with him He first ran towards south and then towards west" 


But in the Sessions Court, the evidence of P.W 1 was that the person, whom he saw, 
ee the accused, that he questioned him about his identity, but that he did not 
reply. 

P.W. 3 stated in the Committal Court that the accused Kumaraswami came out 
from his house, and that P W. 3 and others chased him, but in the Sessions Court he 
stated that he saw a person running out of the accused’s house and that himself and 
P.W. 1 chased him, It should be noted that in the Sessions Court he did not even 
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m ention that the person, who 1an, bore any 1esemblance to the accused PW. 4 
appears to have deposed ın the Committal Court that he saw the accused coming out 
of the house and 1unning away, but ın the Sessions Court he did not at all 1efer to 
seeing any person going out of the accused’s house, but deposed that when he came 
out on hearing the alarm, P W 1 asked him to bring a light saying that a person was 
running away 

Before we discuss the procedure adopted by the learned Sessions Judge in 1elying 
upon the evidence of the above mentioned witnesses, we will also refe: to the evidence 
of PW 5 buefly. He deposed that at about dawn there was some noise in the village, 
that he saw P Ws 1, 3 and 4 chasing the accused, that P W 1 had a torch light with 
him, that they were raising an alaim that the accused was running away after stab- 

bing, that he (witness) stood in front of the accused and saw the accused having a 

knife with him, that the accused thicatened him with the knife, and that he saw 

blood-stains in the accused’s dhoti and shirt. A suggestion was made 1n his 
cross-examination that he was deposing falsely at the instigation of PW 2 but he 
denied the suggestion. 


The learned Sessions Judge has in paragraph 27 of his judgment, summarised 
the evidence ın the case by stating that P Ws 1, 3 and 4 deposed ın the Sessions Court 
that on hearing the alarm, they saw a person lıke the accused coming out of the accused's 
house and running away. But this summary of the evidence made by the learned 
Sessions Judge, 1s clearly anincorrect one with reference to the record, because accord- 
ing to evidence on record, the gist of which 1s given above, P W 3 referred to a person 
running away, but did not state that the person resembled the accused Further, 
P W. 4 did not refer to his seeing any person running away He was only told by 
P.W. 1 that a person ran away. To say the least, we are of the opinion , that such 
an incorrect summazy of the evidence should not have crept into the judgment of the 
lower Court and we had therefore to re-examine the evidence to satisfy ourselves 
about the correct state of the evidence that was 1ecorded 

The more important pomt to which our attention was drawn by the learned 
counsel for the accused as well as by the learned Public Piosecutoi, 1s the omission 
on the part of the learned Sessions Judge to comply with the proceduie and formalı- 
ties of section 288, Criminal Procedure Code ‘The judgment of the learned Sessions 
Judge does not specifically refer to section 288, Criminal Procedure Code but never- 
theless he seems to have rejected the evidence of P.Ws 1, 3 and 4 given ın the Sessions 
Court, and accepted some of their statements made 1n the Commuttal Court. Before 
he could treat their evidence 1n the Commuttal Court as substantive evidence at the 
Sessions Trial, 1t was essential that the formalities 1n section 288, Criminal Procedure 
Code should be complied with stuctly. What appears to have been done duung 
the Sessions Trial ın this case was to mark a portion of the previous statement of 
P.W. 11n the Committal. Court as Exhibits P-2 and P-3 for the purpose of contradic- 
tion of his testimony 1n the Sessions Court. But even such an attempt was not made 
in the case of P.Ws 3 and 4, to mark at the Sessions Trial, the contradictory portion 
of their testimony 1n the Commuttal Court The difficulty we find 1n this case 1s that 
it 1s not clear from the judgment of the learned Sessions Judge, that he has proceeded 
under section 288, Criminal Procedure Code for rejecting the testimony of these wit- 
nesses ın the Sessions Court and accepting their evidence in the Commuittal Cotirt 
instead. Ifhe had really mtended to do so, he should have complied with the neces- 
sary formalities. These formalities, briefly stated, require the whole of the evidence 
of the witnesses given in the Commuttal Court to be filed, so that the Court could 
come to a conclusion whether it could exercise its discretion and treat the earlier 
evidence given in the Committal Court as evidence for all purposes at the Sessions 
Trial (vide Ayyanperumal v. Emperor’). Next, an earlier line of decisions had taken a 
certain view about the use of section 145, Indian Evidence Act to a case to which 
section 288, Criminal Procedure Code has to be applied It ıs not necessary to 
state that view, as the position has now been made clear by the decision of the 
Supreme Court ın Tara Singh v. State? that the evidence in the Commiuttal Court can- 
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mot be used in the Sessions Trial unless the witness 1s confronted with his previous 
statement as required by section 145 of the Indian Evidence Act. ‘This means that 
after the whole of the deposition in the Commuttal Court has been marked 1n evidence, 
it will be necessary to draw the attention of the witness to those portions of the deposi- 
tion in the Sessions Court which are in conflict with the earlier statement, and 
dn regard to which the earlier statements are proposed to be relied upon by the 
prosecution. 


What the learned Sessions Judge has done 1n this case, is, as mentioned above 
to reject the evidence of P Ws. 1, 3 and 4 given in the Sessions Court and give weight 
to portions of their teshmony in the Committal Court, but without making any 
attempt to comply with the provisions of section 288, Criminal Procedure Code. 
That is a mandatory provision and unless it 15 complied with, it will not be open to 
the Sessions Court to reject the evidence given before it and rely in its place on the 
evidence given by the witnesses ın the Committal Court. The trial in this case is 
‘clearly vitiated on account of these circumstances. 


The next question for consideration is whether there is adequate evidence in 
this case to convict the accused, or whether a re-trial is called for. The learned 
Sessions Judge has referred to the evidence of P W. 5 as providing a valuable piece 
‘of circumstantial evidence to connect the accused with the crime, but two circum- 
stances have to be taken into account in connection with the evidence of P.W. 5- 
‘One, as pointed out by learned counsel for the accused 1s this —The time was before 
‘dawn and it was quite dark. P.Ws. 1, 3 and 4 were chasing the accused with the 
help of an electric torch which would have thrown light behind the accused, but 
P W. 5 was standing m front of him. The back of the accused would have been 
illuminated, but not his front side. Therefore there is some justification for the 
attack made by the learned counsel for the accused on the evidence of P.W 5, that it 
ds very unlikely that P.W. 5 could have noticed blood-stains on the accused’s clothes 
‘or seen a knife held in his hand. Secondly, it is seen from Exhibit P-2 the portion 
‘of the statement of P W. 1 given in the Committal Court that he clearly saw the 
accused with the help of his battery hght, and he was sure that the accused did not 
ihave any weapon with him and he did not notice any blood-stains on the accused's 
‘clothes Therefore this will be a material contradiction between the evidence of 
PW 1 given in the Committal Court, and the evidence of P.W. 5 Even if the 
‘evidence of P W. 1 1n the Committal Court 1s to be marked in evidence, there will be 
‘this glaring contradiction between P W. 1’s evidence in the Committal Court and 
that of PW. 5. Therefore it will not be safe to act upon the evidence of P.W 5. 


Further, the deceased 1s the younger sister's daughter of P.W. 5. Obviously he 
as interested 1n the deceased and this will be another circumstance which will make it 
"unsafe to accept his evidence. Therefore, the prosecution is left with the evidence 
‘of P.Ws 1, 3 and 4 who, 1n view of the different versions they had given at different 
stages, have proved themselves to be unreliable persons We are of the opinion that 
n0 useful purpose will be served by ordering re-tnal. The appeal is allowed The 
‘conviction and sentence are set aside. The accused is acquitted and directed to be 
Set at liberty. 


, KS. ———— Appeal allowed. 
= IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice SapastvAM. 


Anthony Doss and others .. Petitioners *, 


Criminal Procedure Code (V of 1898), section 561-A—Scope—Cnminal Revision dismissed on merits 
on petitioner and his Advocate being absent at hearing—Finality—Petition if. can be restored or order reviewed. 


Where a Criminal Revision Petition was dismissed on merits (after perusing the records and hearin 
the Public Prosecutor) on the petitioner and his Advocate being absent at the hearing, the petition 
cannot be restored nor can the order be reviewed The High Court had not any mherent power to 


* Crl MP No 139 of 1963 in I8th January, 1963. 
Crl R C. No. 151 of 1961. (28th Pausa, 1884, Saka). 
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alter or review its own judgment ın a criminal case once it has been pronounced and signed There 
aie no doubt well-recognised exceptions to the above principle such as cases where the earlier decision 
was passed without jurisdiction or in default of appearance without an adjudication on the merits. 

Petition praying that in the circumstances stated therein the High Court will be 
pleased to set aside the order of the High Court, dated 23rd November, 1962 and 
made in Crl R C No 151 of 1961, petition to revise the order of the Seventh Presi- 
dency Magistrate of the Court of the Presidency Magistrate, Egmore, Madras, 1n. 
© C No 17236 of 1960 and restore the said Cr] R.C. No 151 of 1961 to file. 


A K. Pavithran, for Petitioners. 


The Public Prosecutor on behalf of the State. 

The Court made the following 

Orper.—This is a petition to restore Criminal Revision Case No 151 of 1961 
which I dismissed on 23rd November, 1962 on merits, after perusing the records and’ 
after hearing the arguments of the Public Prosecutor. The Criminal Revision Peti- 
tion was adjourned several times at the request of the Advocate for the petitioners. 
‘When the petition came up for hearing on 22nd November, 1962, I adjourned at to: 
the next day as the petitioners and their Advocate were absent. But even on the 
hext day the petitioners and their Advocate were absent, and I dismissed the case on 
merits — It 1s mentioned ın this petition that the Advocate for the petitioners took. 
several adjournments 1n this old case on account of ill health and that he finally 
entrusted the papers to another Advocate, Sri N. S Sarma, who however, could not 
conduct the case as he was taken into custody under the Defence of India Act on: 
21st November, 1962 Assuming the facts stated in the petition are true, the question: 
for consideration in this petition 1s whether I have jurisdiction to restore the Criminal’ 
Revision Petition dismissed on merits. 


The learned Advocate for the petitioners relied on the decision in Bhagwandas v. 
State? ın support of his contention that section 561-A, Criminal Procedure Code, 1s 
not governed by section 369, Criminal Procedure Code and that the High Court can. 
review its judgment ın order to secure the ends of justice. The above decision refers 
to and follows the decision ın Mathurdas v. Emperor? and Emperor v. Shw Dat?. But. 
the decision ın Mathurdas v. Emperor®, has been over ruled by a Bench decision of the 
same High Court in Raju v Crown*. It should be noted that the decision in Emperor 
v. Shw Dat?, merely relied on the decision in Mathurdas v. Emperor?. Both these 
decisions were dissented from ın Banwari Lal v. Emperor’, It was held in that decision 
that where a jail application for revision had already been dismissed on the merits, 
the High Court had no jurisdiction to entertain a fresh application for revision filed 
through counsel It ıs clear from that decision that the High Court possessed no 
inherent power to review its judgment before the amendment of 1923 and conse- 
quently it cannot be said that section 561-A, Cruminal Procedure Code either modifies 
the provisions of section 369, Criminal Procedure Code or clothes the Court with any 
fresh power. It 1s clear from a recent Full Bench decision ın Public Prosecutor v. 
Nagi Reddy® that 1t 1s well-settled that section 561-A, Criminal Procedure Code does 
not confer any new powers on the High Court and that it only preserves such inherent 
powers as the High Court alrcady possessed and that the High Court has ın the 
exercise of 1ts inherent powers no right to set aside 1ts own judgment on the ground 
that 1t 1s erroneous 1n law or 1n fact. The same view has been expressed 1n the Full 
Bench decision in State v. Kunjan Pillai? It is unnecessary to refer to the decisiens 
of other High Courts enunciating the same priciple So far as this High COtirt ıs 
concerned, ıt has been held in In re Arumuga Padayacli* that a judgment, even of a 
High Court, when it 15 signed becomes final and it 1s not thereafter open to review. 


The learned ‘Advocate for the petitioners relied on the decision in Sree Ram v.. 
Emperor? ın support of his contention that though a second revision would not le 
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and a party has no right to have the matter re-heard or re-argued, the Court has 
power to correct an obvious error, as the one in that case, where a mandatory provi- 
sion of law had been overlooked But in fairness he conceded that no mandatory 
provision. of law was overlooked when this Criminal Revision Petition was dismissed. 
His only contention on the merits was that he had no opportunity to put forward 
certain aspects of the case which would have resulted ın a decision in his favour. 
In Sree Ram v. Emperor, the offence should have been tried 1n a summary way under 
an Ordinance ın which case the sentence of imprisonment could not have exceeded 
three months and on this ground the High Court reviewed 1ts order and reduced 
the sentence of imprisonment in spite of its having dismissed an earlier Revision 
Petition. Having regard to the principles enunciated in the Full Bench decision 
in Public Prosecutor v Nagi Reddy, which I have referred to above, 1t 1s not possible 
to accept the above decision I have already pointed out that the High Court 
hac? never any mherent power to alter or review its own Judgment in a criminal 
case once it has been pronounced and signed 


There are no doubt well-recognised exceptions to the above principle such as 
cases where the earlier decision was passed without jurisdiction or in default of 
appearance without an adjudication on the merits ‘Thus as pointed out In re 
Soma Nardu®, though the judgment of the High Court ın a criminal matter 1s final 
as soon as 1t 1s signed and thereafter the Court ıs functus officio and has no power to 
revise or alter its decision, an order, to the prejudice of an accused without afford- 
ing him an opportunity of being heard, as for instance, where by mistake the case 
was posted on a day anterior to that fixed 1n the notice to the accused and the sen- 
tence was enhanced 1n his absence, 1s null and vcid ab mio as being one passed 
without jurisdiction. But in the present case the Criminal Revision Petition which 
was an old one was on the Fair List for a number of days and 1n fact the Advocate 
for the petitioners took several adjournments. 


For the foregoing reasons, I am unable to accede to the request of the learned 
Advocate for the petitioners to restore and re-hear the Criminal Revision Case, 
which has been disposed of on merits. The Crimimal Miscellaneous Petition is 
otherwise dismissed. 

K S. ————— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. JUSTICE SADASIVAM. 


S R Y. Ramakrishna Prasad and others . Appellants* 
y 
The State of Madras .. Respondent. 


Companies Act (I of 1956), sections 159, 162, 220 and 256—Applicabiluty—Prwate Company not subsidiary 


of public company—Articles of Association providing for appointment of Directors and for retirement by rotation 


in terms similar to section 256-—No Annual General Meeting held after 25th Fune, 1955— Directors due to retire 
at end of financial year of 1958— Liability to conviction for failure to submit annual return and balance-sheet for 
subsequent financial year ending 30th September, 1959 


Appellants 2 and 3 were directors of a limited company (first accused) which 'was incorporated. 
as a private company under the Companies Act, 1913 The Articles of Association of the Company 
provided :nier alia for appomtment of directors and the proportion of those who were to retire by 
rotatiqn in terms similar to those contained in section 256 (1) and (4) of the Companies Act, 1956, 
relating Wepubhc companies It was in evidence that the last Annual General Meeting of the Company 
was held on 25th June, 1955 ‘There were also other directors besides the appellants and there was 
no evidence to show that there was any duty cast on the appellants to have called for a meeting for 
the appointment of directors in their place when they retired from their office as Directors All the 
accused were prosecuted and convicted under section. 159 read with section 152 of the Companies 
Act and under section 220 (1) read with section 220 (3) for failure to submit annual return and for 
failure to submit balance-sheet for the financial year ending 30th September, 1959 


The appellants pleaded that they ceased to be directors before the financial year in question 
and were not hable to submit the annual return or balance-sheet 





o, (1962) M-LJ (Cri) 583 (1962) 2 An WR 428 LJ 45 47 Ma 
290 (F B ). 


* Cr. A. Nos. 910, g11 of 1961 and 130 & 131 of 1962. 27th March, 1963. 
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Held * (1) Though section 256 (1) of the Companies Act did not apply to the accused company 
~which was not a subsidiary of a public company, the latter had adopted its provisions ın the Articles 
of Association and therefore the principle of section 256 would apply. 


(2) When in any calendar year an annual meeting 1s not held, those directors who would 
have retired at the meeting, if the same had been held, would vacate their office on the last date 
of the year, and the appellants should therefore be held to have retired from their office as Director 
by the end of the financial year of 1958, ending with 30th September, 1958, if not earlier, and they 
could not therefore be held liable for the failure to submit the balance-sheet or the annual return for 
the subsequent financial year ending with 30th September, 1959 


(3) Where despite the mandatory provisions of section. 166, and m breach of their duty as 
directors, the latter do not call an annual general meeting of the company for any length of time, 
they cannot claim to continue ın the: office of director after the expiry of the period specified for 
calling the meeting and their purported acts would be invahd, and they cannot be any action or repre- 
sentation on their part to continue to be directors of the company after 1958 


(4) Since the appellants were not directors of the company for the financial year 1958- 1959, 
‘they could not be prosecuted or convicted for failure to submit the annual return and the balance-sheet. 


Appeals against the Order of the Sixth Presidency Magistrate of the Court 
of Presidency Magistrates, Saidapet, Madras, 1n Case Nos. 5050 and 5051 of the 
Calendar for 1961 


T. Raghavan and B Sruamulu, for Appellant in Crl A. Nos. 910 and 911 of 
61. 


S. Venkatachalam, for Appellant in Cri. A. Nos. 130 and 131 of 1962. 
The Public Prosecutor on behalf of the State. 


The Court delivered the following 


JuDGMENT —Appellants are accused 2 and 3 in C.C, Nos. 5050 and 5051 of 1961 
on the file of the Sixth Presidency Magistrate, Saidapet, Madras They were Direc- 
tors of the first accused-firm Sarathi Films Private, Limited They have been 
convicted along with the first accused-firm under section 159 read with section 162 
of the Companies Act in C C. No. 5050 of 1961 for failure to submit annual return 
and under section 220 (1) read with section 220 (3) of the Companies Actin C.C. 
No. 5051 of 1961 for failure to submit balance-sheet and sentenced to a fine of 
Rs. 500, in default to simple imprisonment for three months each on each count. The 
appeals have been preferred by accused 2 and 3 alone and not by the firm. 


The only point for determination in these appeals is whether the appellants 
ceased to be Directors and were not liable to submit annual return or balance-sheet. 
Sarathi Films Private Limited was incorporated as a private company limited by- 
share capital under the provisions of the Indian Companies Act, 1913. Article 83 
of the Articles of Association of the Company provides for the whole of the Directors 
retiring from office at the Fourth Ordinary meeting of the company and a third of 
the Directors retiring 1n every subsequent year by rotation. This corresponds to 
section 256 (1) of the Companies Act. Article 87 of the Articles of Association 
provides that 1f at any meeting at which an election of Directors ought to take place, 
the places of the vacating Directors are not filled up, the meeting shall stand adjourned 
till the same day 1n the next week at the same time and place, and, 1f at the adjourned 
meeting the places of the vacating Directors are not filled up, the vacating Directors 
or such of them as have not had their places filled up shall be deemed to have been 
re-elected at the adjourned meeting. This corresponds to section 256 (4) of the 
Companies Act It 1s clear from the evidence of P.W. 1 that the last Annual General 
Body Meeting of the Company was held on 25th June, 1955. Hence the appellants 
contend that they could not have continued as Directors at any rate after 1958. 


Section 255 (1) of the Companies Act provides for the appointment of directors 
and proportion of those who are to retire by rotation, but 1t is appucable only to a 


* 
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public company or a private company, which is subsidiary to a public company 
and it has therefore no application to the present case. Under section 255 (2) of 
the Companies Act the Directors generally in the case of a private company which 
1s not a subsidiary of a public company, shall, in default of and subject to any regu- 
lations in the articles of the company, also be appointed by the company in general 
meeting But I have already referred to the Articles of Association which provide 
for the appointment of directors and proportion of those who are to retire by rota- 
tion analogous to the provisions contained ın section 256 of the Companies Act 
relating to public companies. 


Though clause (1) of section 256 of the Companies Act does not apply to a 
piivate company which 1s not subsidiary of a public company, any such company 
may by its articles, adopt its provisions The decisions interpreting the clause 
are,relevant 1n this case as the terms of Article 83 of the Articles of Association 
of the Company providing for directors retiring by rotation are similar to the said 
clause In Ananthalakshmi v. Indian Trades and Investments, Ltd 1, a Bench of this 
High Court following the decisions 1n In re Consolidated Nickel Mines, Ltd ? and 
Morris v Kanseen?, has held that if ın any calendar year an annual meeting 1s not 
held under an article of the company those directors who would have retired at 
the meeting had the same been held will vacate office on the last date of the year. 
This decision has been followed in Krishna Prasad v C L and Mills Co.^ ~The 
appellants should be held to have retired from their office as Directors by the end 
of the financial year of 1958, ending with 30th September, 1958, if not earlier They 
cannot therefore be held liable for not submitting the annual return or the balance- 
Sheet for the subsequent financial year ending with 30th September, 1959. 


It has been pointed out ın the decision in Krishna Prasad v. C.L and Mills Co 5, 
that in a case where despite the mandatory provisions of section 166 and 1n breach 
of their duty as directors, the directors do not call an annual general meeting of the 
company for any length of time, they cannot claim to continue 1n their office of 
director after the expiry of the period mentioned in the section for calling the statu- 
tory meeting. In the decision 1n Morris v. Kanseen?, 1t was held that the purported 
acts of the persons who cease to be directors in holding a meeting of directors and 
allotting shares were invalid, that it was not a case where there was a defective 
appointment 1n the case of the said directors but one where after 1941 there was no 
appointment of them as directors at all so that their acts could not be validated. 
Hence the appellants cannot by any action or representation on their part continue 
to be directors of the Company after 1958. 


The lower Court has relied on the principle enunciated 1n the decision of the 
Supreme Court ın State of Bombay v. Bhandan Ram Bhandari?, that a person 
charged with an offence cannot rely on his own default as an answer to the charge. 
It was also held 1n that decision that 1f a person charged with the failure to carry 
` out the requirements of section 32 of the Companies Act could have called the meet- 
ing, he cannot defeat the provisions of the section simply by not calling the meeting 
wilfully. This principle can have no application to the facts of the present case. The 
appellants ceased to be directors at any rate by the end of the financial year of 1958 
by virtue of Article 83 of the Articles of Association of the Company. There 1s 
no evidence in this case that there was any duty on the part of the appellants to 
havé galled for a meeting for the appointment of directors in their place. It was 
stated during arguments that there were also other directors of the Company, besides 
the appellants 


For the foregoing reasons, I uphold the contention of the appellants that they 
were not directors of Sarathi Films Private, Limited, for the financial year 1958-59 
and that they cannot be prosecuted for not submitting the annual return and the 
balance-sheet The convictions of the appellants are therefore set aside and the 
fine amounts, 1f collected, are ordered to be refunded to them. 


PRN ———— Appeals allowed. 





1 (1953 1 MLJ 275, 4 AI om 312 
2 LR (1914) 1 Ch. 883. 5. (196) 1 SCR 801 ;ALR. 1961 SC 186. 
3. LR. (1946) A C. 459. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice G R JAGADISAN AND MR . JUSTICE K. SRINIVASAN 


The Commissioner of Income-tax, Madras .. Applicant* 
y. 
B. C. Munirathnam Naidu, Madras .. Respondent. 


Inzomz-tax Act (XI of 1922)—Sechon 24 (1) and (2)—Loss carred forward —Same business or differer t 
business— Tests for. 


The assessee owned a brick works and was also a partner in some other brick manufacturing con- 
cerns Besides, he maintained a ration shop, plied lorries for hire, had a petrol bunk, engaged in film- 
distribution and had interests in various other partnership concerns. ‘The assessee maintained a head- 
office, which did not transact any separate business, but the various business activities were controlled 
by the head-office with a controlling staff The finances required for the various activities were sup- 
plied by the head-office Separate books of account was opened for cash business activity, but ther® was 
a consolidated balance-sheet for all In the account year relevant for assessment year 1950-51 the 
assessee 1ncurred a less of Rs 92,140 1n film distribution and Rs 41,330 1n the head-office ‘The asses- 
see discontinued film distribution in the next year The assessment for the next year 1951-52 was 
made on the basis of estimated 1ncome, since the assessee did not file any return The assessee, how- 
ever, claimed that the entire loss of the preceding assessment year should be carried forward and set- 
off against the income estimated for 1951-52 The Income-tax Officer disallowed the claim On 


` 


- 


appeal, ıt was held that the various ativities of the assessee other than his interests ın the partnerships ` 


constituted one business and the loss for the year 1950-51 limited to Rs 68,784 was allowed to be carr- 
ed forward and set-off in the assessment for 1951-52 Ona case stated, at the instance of the Commis- 
sioner of Income-tax and as directed by the High Court 


Held, that the various lines of business carried on by the assessee must be held to be totally discon- 
nected and no one venture could be held to be necessary for the carrying on of another venture , 

As the business 1n which the loss was incurred 1n the assessment year 1950-51 was not carried on 1n 
the is assessment year 1951-52, the loss cannot be carried forward and set-off under section 
24 (2). 

In considering whether the different activities of the assessee constituted one and the same business 
the tests to be applied are (1) the inter-relation of the various lines of business , (2) the nature of the 
different transactions , and (3) the possibility of one being closed down without affecting the texture 
or the fabric of the other or others Allthe tests should be applied cumulatively Mere unity of con- 
trol or ownership 1s not conclusive, and no single feature to the exclusion of the rest can be relied on 
in deciding the question. 

Case referred to the High Court by the Income-tax Appellate Tribunal, 
under section 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 1922)1n RA No. 
439 of 1957-58. 


S. Ranganathan, Special counsel for Income-tax, for Applicant. 
S. Swaminathan for K. Narayanaswami, for Respondent. 

The Judgment of the Court was delivered by 

Srinivasan, J.—The question that stands referred to us 1s 


* Whether on the facts and 1n the circumstances of the case the Appellate Tribunal was right in 
holding that the several activities of the assessee constituted one business for the purpose of assess- 
ment ? 


The assessment year ıs 1951-52. The assessee 1s the owner of a brick works and 
is also a partner ın some other brick works — Besides this business he runs a ration 
shop, plies lorries for hire, owns a petrol bunk, derives income from various partner- 
ship concerns and in addition to all of these engages himself in film distribution’ For 
the assessment year 1n question no return was filed and the assessment was accordingly 
made under section 23 (4) of the Act on an estimate In the previous assessment year 
the assessee had incurred a loss of Rs 92,140 in film distribution and a loss of 
Rs 41,3301nthe head-office The loss of that year was sought to be set-off against the 
estimated 1ncome of the assessment year 1951-52 and that was disallowed by the 
Income-tax Officer An appeal was taken to the Appellate Assistant Commissioner. 
The appellate authority held that the head-office did not transact any separate business 
being only a controlling office which supplied finance to the various activities of the 








-— 


* T. C. No. 130 of 1960 19th November, 1962. 
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zassessee. The loss 1n the earlier year relating to the head-office was mainly due to 
interest paid on loans and overhead expenses The Appellate Authority thought that 
the loss allowable to be set-off in this regard must be limited only to the payment of „> 
interest during the accounting year and accordingly allowed Rs. 20,000 to be so set-off, 


In dealing with the question of carry-forward the Appellate Assistant Commis- 
sione: took the view that . 

* the business of all the various activities are all carried on ın the head-office address where 
tthere 1s the controlling staff, telephone, etc The rent 1s also charged only 1n the head-office account. 

Having regard to these various aspects J agree that the various activities of the appellant other than 
ithe shares ın the partnerships constitute one business The loss of the earlier years amounting 
Rs 68,874 ıs therefore allowable ın the assessment under appeal" 
Against this decision of the Appellate Assistant Commissioner the department carried 
an appeal to the Tribunal While the Tribunal took note of the fact that there were 
séparate sets of books for each of these individual activities of the assessee, all of them 
were controlled through the main cash book The Tribunal stated : 

“ The fact that separate books of account had been opened for each activity should not by 
utself make each activity distinct and separate from each other nor can we accept the proposition 


that a centralised cash control or single balance-sheet for all the activities however different in 
mature must indicate only one business ” 


It rightly thought that each case had to be dealt with on 1ts own peculiar facts. 
Without any detailed discussion however it proceeded to the conclusion that from 
the circumstances of the case ıt followed that all the activities of the assessee ın- 
cluding Ratna Pictures (film distribution activity) constituted only one business and 
that the whole of the carry-forward of loss from the assessment year 1950-51 1den- 
tifiable with Ratna Pictures was available to be set-off against the total income com- 
puted for the assessment year 1951-52. The view taken by the Appellate Assistant 
"Commissioner was accordingly confirmed. 


The question under reference was directed to be submitted by an order of the 
‘Court on an application under section 66(2) of the Act by the Commissioner of 
Income-tax. 


The provision of the Indian Income-tax Act that calls for mterpretation in 
the present case 1s secuon 24 (2) which so far as ıt was im force in the relevant 
assessment year reads thus . 


“ Where any assessee sustains a loss of profits or gains in any year, being a previous year not 
earlier than the previous year for the assessment for the year ending on the 31st day of March, 1940 
in any business, profession or vocation and the loss cannot be wholly set-off under sub-section (1) 
so much of the loss as 1s not so set-off or the whole loss where the assessee had no other head of 
income shall be carried forward to the following year and set-off against the profits and gains, if 
any, of the assessee from the same business, profession or vocation for that year . . ” 


The rest of the provision 1s not relevant Section 24 (1) permits an assessee 
to set-off the loss under any of the heads mentioned in section 6 against his come, 
profits or gains under any other head in that year, that 1s to say, if a loss of profit 
is sustained ın any year under the head of business, ıt 1s open to the assessee to 
have that loss set-off in whole or in part against the income, profits or gains under 
any of the other heads such as income, profits and gains from salaries or from inte- 
regt on securities or income from property orincome from other sources of that year. 
If the whole or part of the loss arising from the business cannot be so set-off under 
section 24 (1) against the income derived under any other head than business, sub- 
section (2) permits the carry-forward of the whole or part of the loss not so set-off 
to the following year and set-off against the profits and gains, if any, of the assessee 
from the same business It seems to be implicit ın the section that though various 
activities may be comprised 1n the business of the assessee, 1n order to enable the 
carry forward and set-off ın a subsequent year, the same business should be carried 
on in that subsequent year If it was the intention of tbe provision that business 
in its overall aspect as appearing as a head of income under section 6 of the Act so 
referred to, the qualification represented by the word “same” 1n the expression same 
business " would be redundant Even at first sight therefore ıt certainly does appear 
that what 1s contemplated ın section 24 (2) ıs that any line of business activity 
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which forms a distinct branch of the business of the assessee which results 1n a loss. 
should be carried on in the following year and 1t 1s only against the profits derived: 
from that distinct line of business that the earlier loss could be set-off 


The question of the proper interpretation of this provision came up for con- 
sideration in K S S. Soundarapandia Nadar v Commissioner of Income-tax, Madras}. 
That was a case where a dealer carried on business in grain and rice at Tuticorin. 
The dealer was also entermg into forward contracts in respect of the commodity 
through his agents at Rangoon These transactions were entered in a separate 
folio in the same account books at Tuticorin The financing of all the transactions 
was from Tuticorin and the control was also under a single management The 
question arose whether the loss resulting from the forward contracts m the years 
1939-40 and 1940-41 could be carried forward and set-off against the profits of the 
business ofthe year 1941-42 though ın the later yea1 the dealer did not engage 
himself in forward contracts The 1esult of the decision 1s not important, but the 
discussion of the learned Judge does throw a flood of light upon the proper method 
of interpretation of the provision After observing that the question whether the 
business 1s the same or not 15 essentially one of fact and that 1t 1s not easy to for- 
mulate a test applicable to all cases in order to determine whether two dealings in 
different commodities or the carrying on of different lines of business would 
constitute the same business or not within the meaning of section 24 (2) of the Act, 
the learned Judges observed : 

* One thing, however, seems to be definite, and that is that common ownership alone would’ 


not constitute different lines of business the same business , nor the mere fact that two businesses 
are of a distinct nature would make them separate business ” 


They referred to the observations of Rowlatt, J., 1n Scales v. George Thomson 
& Co, Ltd.*, which read ° 
“ That method of book-keeping does not seem to me to throw any light upon this matter at 


all I think the real question 1s, was there any inter-connection, any inter lacing, any inter-depen- 
dence, any unity at all embracing those two businesses T 

That English decision related to a case where a shipping business and an under- 
writing business were carried on by a company and 1t was held that in the absence 
of any dove-tailing between the two businesses, the cessation of the one not affecting 
the other, the two had nothing whatever to do with each other and that they did not 
therefore constitute one trade No doubt the learned Judges held that inter-depen- 
dence was not the sole test They next referred to Chidambaram v. Commissioner of 
Income-tax, Madras?, which was a case of a Nattukottai Chetty carrying on money- 
lending and banking business in British India and also at Penang and other places 
in the Federated Malay States. This decision purported to follow the principles 
indicated by Rowlatt, J, in the English decision The unity of control, the flow 
of remittances from headquarters to branches and branches to headquarters, the 
ascertainment of the final trading result at the headquarters, presented as 1t appeared. 
to the learned Judges who decided the case “ a trading organisation inter-connected 
as head-office and branch, with financial inter-dependence and unity of control ” 
At page 177, Viswanatha Sastri, J, noticed 

* An individual or a firm or a company may carry on more than one business at the same time. 
Consequently, the fact of common ownership or proprietorship of the business concerns 1s not a 
criterion for determining whether the business activities of individuals, firms or companies consti- 
tute a single business On the other hand, the fact that different lines of business are purs#€@d or 
different commodities are bought and sold by a single person, firm or company does not necessarily 
mean that there are different businesses There are multiple stores . which deal m different and 
dis-similar lines of goods, but yet the business 1s one and the same If two lines of business belong 
to the same person and are connected with the same trade, the one being ancillary or subsidiary to 
the other, if they ate owned, controlled and financed m common, if the staff employed and the place: 
of business are the same and if common accounts are kept, it may readily be inferred that the 
two lines of business are really part of the same business Observations to this effect are found in 
the decided cases But it ıs not to be assumed that all these features must be present ın every case 
or that the absence of one or more of them 1s fatal to the claim that the different lines of business. 
are really parts of the same business." 





1 (1950 1 M.L.J 779: 18 IT.R.163 3 (1945)1M.L J. 406 : I L.R. (1946) Mad. 
2 (1927) 13 TC, 83. 94: 13LT.R 177. 
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In K. Govindan v. Commissioner of Income-tax, Madras*, ıt was emphasised 
that the question whether a given business 1s a separate business or part of another 
business which the assessee carried on 1s essentially one of fact. In Manilal Dahya- w 
bhai v. Commissioner of Income-tax, Bombay City?, 1t was claimed that a cloth busi- 
ness carried on by the assessee and a speculation business ın gold, silver, cotton, 
shares and other commodities should be regarded as the same business within the 
meaning of section 24 (2) After referring to the various mdicia which would lead 
to a proper inference, the learned Judges based their decision on the test, though 
nota conclusive test, whether one ofthe two businesses conducted by the assessee 
could be stopped without affecting the fiamework of the other The Supreme Court 
in Setabganj Sugar Mills v. Commissioner of Income-tax?, accepted the principles laid 
down by Rowlatt, J, in Scales v George Thompson & Co, Ltd* They further 


observed : 
e 


“ These principles have to be applied to the facts before a legal inference can be drawn that 
a particular business is composed of separate businesses and not the same one No doubt findings 
of fact are involved because a variety of matters bearing on the unity of the business have to be 
investigated, such as unity of control and management, conduct of the business through the same 
agency, the inter-relation of the businesses, the employment of same capital, the maintenance 
of common books of account, employment of same staff to run the business, the nature of the 
eee S the possibility of one being closed without affecting the texture of the other 
and so forth . .' 


Mr Ranganathan, learned counsel for the Department relies upon the above 
decisions and claims that on the basis of the principles that aie ascertainable there- 
from 1t is 1mpossible to accept the contention of the assessee in the present case that 
the loss arising ın the previous yeai 1n respect of the film distribution and the head-office 
expenses should be regarded as arising, from integral parts of a single business 
which included also manufacture of bricks, sale of grocery and petrol, etc , and that 
théy should therefore be set-off agaist the profits relevant to the assessment year 
1951-52 though the film distribution business was not carried on ın the later year. 
We have already indicated that the assessee carries on several lines of businesses 
such as berg owner of a brickworks, running a ration shop, plying lorries, 
selling petrol and also film distribution It does not require much argument to 
arrive at the conclusion that these lines of business are totally disconnected and no 
one venture could be said to be necessary for the carrying on of another venture. It 
is true that the assessee as the single owner utilises his capital or funds for the purpose 
of any line of busmess as and when occasion requires Itis also true that the incomes 
from the different lines of businesses are dealt with 1n the head-office for the obvious 
reason that these businesses are run by the same individual, taking ın the 1ncomings 
and outgoings of all the businesses together But could ıt be'said that the business 
which was carried on in the assessment year 1951-52 1s the same business as the 
film distribution business that led to a loss in 1950-51 One of the ingredients to be 
noticed is undoubtedly the inter-relation of the business, another, the nature of the 
different transactions and the third, the possibility of one bemg closed down, with- 
out affecting the texture or the fabric of the other. These tests are also indicated 1n 
the Supreme Court decision referred to Both the Appellate Assistant Commissioner 
and the Appellate Tribunal only adverted to the circumstances that there was a 
unity of control for the reason that all the individual activities of the assessee 
Were controlled through the main cash book maintained at the head-office It 1s not 
pretended by the assessee that this film distribution business, which was apparent- 
ly engaged 1n for a single year only, constituted such a vital and integral part of his 
business structure that the entirety of the business should be regarded as a single 
and indivisible one No single feature to the exclusion of the rest can be relied 
upon in determining the question It seems to us that applying the tests indicated 
by the decisions referred to, which ın our opmion should be cumulatively applied, 
the result is that that business ın which the loss was incurred in the assessment year 
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1950-51 was not carried on in the following assessment year 1951-52 The question 
1s therefore answered ın the negative and against the assessee. The assessee will pay 
the costs of the department Counsel’s fee Rs 250 


P.R.N. Reference answered against the assessee« 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—MRr. JUSTICE GANAPATIA PILLAI AND Mm Justice KUNHAMED 
KUTTI. 


V. Rajagopal , .. Appellant* 
y. 
The Salem Provident Society (ın liquidation), by its liquidator ° 
Sri U. N. Srinivasa Chakravarthı . Respondent. 


Insurance company—Compulsory winding at instance of Superintendent of Insurances —Effect on contract of 
employment between company and Secretary—Secretary of Insurance company—sServues terminated due to Official 
Liquidator taking charge—Rüght to claim damages for wrong ful termination of servwes—Doctrine of frustration 
of contract—Applwability—Insurance Act (IV of 1938), section 53—Compantes Act (VII of 1913), sectzon 162. 


The appellant was employed as Secretary and ex officio director of a limited Provident Society 
ever since its foundation The Society was doing life insurance business The contract of employ- 
ment provided for the continuance of the appellant as Secretary of the Company till he was removed 
by a Special Resolution passed m a general body meeting of the members of the company One of the 
Articles of Association recited that ın consideration of the services rendered by the Appellant m 
promoting the Company he was appointed as the first Secretary and he was to be ex officio director. 
No period was fixed for the appointment under the said Article, but another Article indirectly 
indicated that the Secretary was to continue ın office until he was removed by a Special Resolution 
passed by the General Body Meeting. 


In March, 1948, the Superintendent of Insurances apphed for and obtained an order for the 
compulsory winding up of the Company on the ground of default 1n setting right the affairs of the 
Company in spite of repeated directions and reminders from the Superintendent. An Official Liqui- 
dator was appointed to take charge of the assets of the Company m October, 1948 On the Official 
Liquidator taking charge, the appellant as the Secretary had to vacate office In October, 1956, 
after the affairs of the Company had been wound up and final orders passed by the liquidating Court, 
he put in a claim for damages on the ground of wrongful termination of services, estimating the damages 
at the amount of remuneration which he would have drawn from October, 1948, till December, 1955, 
the latter date bemg the date when life insurance business was nationalised. 


The Court below, while refusing rehef on the ground that the winding up was caused by the 
mala fide conduct of the appellant in relation to the affairs of the Company, held that the termination 
of the appellant's services was wrongful On appeal 


Held (1) that 1t could not be said that the appellant's appointment was one for hfe , the con- 
tract of appointment was put an end to by an event which could not be prevented by the Company 
and the winding up was a compulsory proceeding at the stance of the Superintendent of Insurances, 
and was not a voluntary liquidation brought about by the company itself , 


(2) though the contract of employment between the company and the appellant could not be 
unilaterally put an end to by the company by voluntarily going into liquidation to deny the rights 
flowing from the contract to the other party (appellant)—m such case the termination would be 
wrongful giving rise to a cause of action for damages—the compulsory winding up of the company 
at the instance of a State Agency despite the protests of the company, would not be an unlawful ter- 
mination , because the contract was put an end to and became impossible of performance or being 
carried out by the happening of a subsequent event which was not in the contemplation of any patty 
when ıt was entered into, and the doctrme of frustration as laid down in section 50 of the CO®tract 
Act applied, with the result that the parties would be relieved of the obligations arising under the 
contract, and therefore, there was no wrongful termination of services, giving rise to a cause of action 
for damages for breach of contract 


Appeal against the order of the District Court, Salem, dated 15th October, 
1959 and made ın I.A No. 165 of 1956 1n O.P No. 26 of 1948. 


R. Gopalaswami Iyengar and E. R. Krishnan, for Appellant 
V. N. Venkatavaradachariar, for Respondent. 





* A A.O. No. 118 of 1960 18th December, 1962 
(27th Agrahayana, 1884, Saka). 
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The Judgment of the Court was delivered by 

Ganapatia Pilla, J—This 1s an appeal against the order of the Additional 
District Judge of Salem in IA No 165 of 1956 in OP No 26 of 1948, by which 
he rejected the claim of the appellant for payment of a sum of Rs 43,500 from ouf" 
of the funds of a company 1n liquidation 


The appellant was employed as Secretary aud ex officio director ofthe Salem 
Provident Society, Ltd , ever since its foundation It was doing insurance business 
In March, 1948, the Superintendent of Insurances applied forthe compulsory winding 
up of the company and obtained an order for winding up During the pendency 
of the application, an Official Liquidator was appointed to take charge of the assets 
of the company in October, 1948 On the Official Liquidator taking charge ofthe 
business of the company, the petitioner, as the Secretary, had to vacate office He, 
therefore, came forward with a claim that the termination of his service was wrongful 
and that gave rise to a cause of action for damages, which he estimated at the remu- 
neration he would have drawn from October, 1948 till December, 1955 He fixed 
the terminus as December, 1955 because 1n that month the Government nationalised 
all life insurance businesses and therefore ıt became impossible for any private 
individual or company to carry on the business of bfe insurance The amount 
claimed by him as damages represents the remuneration he would have drawn for 
this period 1f the company had not been liquidated but had carried on the business 
of life insurance. This application was made ın October, 1956, some time after 
the affairs of the company had been wound up and final orders passed by the hquida- 
tion Court settling all claims 


The learned Judge in the Court below refused the relief asked for by the petitioner 
on the ground that the winding up was caused by the mala fide conduct of the peti- 
tioner himself 1n relation to the affairs of the company 1n that he refused to set right 
the affairs of the company ın spite of repeated reminders from the Superintendent 
of Insurances The learned Judge assumed that the termination of the service of the 
petitioner was wrongful termination which gave rise to a cause of action for damages. 
We are unable to agree with this assumption. 


The contract in this case provided for the continuance of the petitioner as 
Secretary of the company till he wasremoved bya Special Resolution passed in a 
general body meeting of the members of the company. Article 20 of the Articles 
of Association of the company provided for the contract of the employment 1n the 
case of the petitioner It stated that 1n consideration of the services rendered by 
the petitioner 1n promoting the company he was appointed the first Secretary and 
he was to be an ex officio director of the Company No period was fixed for the 
appointment by this Article However, Article 11 indicates indirectly that the Secre- 
tary was to continue 1n office until he was removed by a Special Resolution passed 
by the General Body meeting of the company In the first place, 1t will be 
incorrect to treat the conditions of service of the petitioner as an appointment for 
life Strictly ıt ıs an appointment terminable on the passing of a Special Resolution 
for the purpose by the general body of the share-holders of the company The 
contract in this case came to an end by an event which could not be prevented by 
the company The liquidation was not a voluntary liquidation The proceedings 
which resulted in the winding up of the company was a compulsory proceeding at 
thé"instance of the Superintendent of Insurances By no stretch of imagination 
could it be said that the liquidation was brought about by the company itself. In 
fact, the company protested vigorously against being wound up and denied every 
charge which was levelled against it by the Supermtendent of Insurances The 
coupe was not actually insolvent or unable to pay 1ts obligations when its obliga- 

10nS arose. 


The winding up of an insurance company 1s contemplated more in the interests 
of the public and policy-holders than by reason of any interest of the creditors them- 
selves. The funds of an insurance company are in the nature of trust funds and 
misapplication of trust funds would give rise to a cause of action for winding up at 
the instance of the Superintendent of Insurances In a case where a contract of 
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employment ıs entered into between the company like an insurance company and. 
the petitioner, such a contract cannot be unilaterally put an end to by the company 
by voluntarily going into liquidation to deny the nights flowing from the contract 
“to the other party That would be a different thing altogether and decisions have 
laid down that 1n such a case termination of employment would be wrongful. But 
.we bave not been shown any authority for the position that where a winding up. 
is compulsory at the instance of a State agency and despite the protest of the company, 


the resultant termination of service of the employees of the company would be unlawful, 
termination. 


In the case of termination of a managing agency contract, by reason of the wind- 
ing up of a company, a claim for damages for compensation was negatived by a Bench 
of this Court in Associated Industrial Engineers v. Jabbar Sahib!, on the ground 
of the doctrine of frustration. No doubt, the Bench was not concerned in tha 
case with a contract of employment but was concerned with a contract of agency. 
Even so, the same principle, in our opinion, would apply, because the contract 1s 
put an end to and becomes impossible of being carried out thereafter by the happen- 
ing of a subsequent event which was not in the contemplation of any party when 
the contract was entered into. In other words, the very basis on which parties 
contemplated the carrying out of the contract had ceased to exist and therefore 
the doctrine of frustration will apply and, as laid down by section 50 of the Contract 
Act, the parties would be relieved of the obligations arising under the contract. 
In Measures Brothers, Limited v. Measures?, the question arose in this form. There 
was a contract of employment between a company and one of its directors. One 
of the terms of the contract was that for a certain period after the termination of the 
service the director should not engage 1n any competing business The company 
was wound up, because it failed to pay the debentures, which it was bound to pay. 
Thereafter, the director in question who had the benefit of the contract of employment 
and who lost employment, commenced to carry on a business of hus own again in a 
similar trade. The representatives of the company in liquidation then started an 
action for injunction preventing the director from carrying on the business. It 
was held the plaintiff company could not have specific performance of the clause 
relating to the restriction upon the director engaging himself in a simular trade 
after the termination of his service since they were not in a position to perform 
their own part of the contract, namely, to engage him 1n the service of the company, 
and the result was that the company was not entitled to injunction This decision has 
been relied on by the learned Judge in the Court below for the position that the 
termination of service was wrongful even though 1t occurred as a result of the winding 
up of the company at the instance of the Superintendent of Insurances This deci- 
sion 1s no authority for that position as ıt dealt with an entirely different subject, 
namely, specific performance of a restrictive covenant 1n a contract of employment 
after the employment had ceased. 


Mr Gopalaswami Iyengar for the appellant contended that even if the termi- 
nation was not wrongful, appellant was entitled to notice before termmation, and 
having regard to the nature of the office he held, namely, the Secretary of the com- 
pany, this Court could now grant him six months’ salary at least in leu of notice 
which he would be entitled to We do not wish to say anything about the merits 
of this claim as it was not put forward before the liquidation Court, excepteshat 
the nature or the basis of this claim is entirely different from the basis of the claim 
put forward in the application dealt with by the lower Court 


In the result, we are of opimon that the termination of the service of the appel- 
lant was not wrongful having regard to the circumstances under which such termi- 
nation occurred and it did not give rise to a cause of action for damages for 
breach of contract The appeal ıs therefore dismissed 


The respondent will be entitled to his costs in the appeal 
PRN. ———— Appeal dismissed. 





1 ILR (1953) Mad 200.(1952) 2 M L J. 378. 2 LR.(1910) 2 Ch.D 248. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ‘—-Mr. Justice P. RAJAGOPALAN AND Mr. Justice S. RAMAGHANDRA 
IYER. 


'C. N. Varadappan 


Ü. 


The State of Madras represented by the Collector of Chingle- 
put at Saidapet, Madras and others 


Respondents. 
Land Tenure—Kani Manyam—What 1s—Marası villages —Mirasdars—Ekabogem murasdars—Pro- 
,brietors of land entitled to kudiwaram nghts—Shrotriem grant—What 15—Estates (Supplementary) Act (XXX 
of 1956), section 8—‘ Estate "—Onus of proof 


am 


~- Afpellant* 


Madras Estates Land Act (I of 1908), section 3 (2) (d) (Before Third Amendment? Act of 1936)— Definition 
of "Estate" —Lands of ekabogam murasdar in mirası village— Not an estate under the Act or under Act (XXVI 
gf 1948) 


Kan; Manyam, otherwise known as Grama Manyam, 1s one of the features of the Mi 
and it 1s a grant to the Mirasdars of the village, tax free, 
ito enjoy a share therein m exact proportion to,their respec 


Nazarathpuram one of the Mirası villa 
mandalam From ancient times the agric 


rasi tenure, 
the Mirasdars of the village bemg entitled 


tive interest m the other lands in the village. 


ges in Chingleput District was formerly known as Tonda- 
ultural economy of that part of the country was based on 
what was known as kanwacht system Kantyachi denotes a hereditary right in the land Its Arabic 
equivalent 15 miras — Kamyachidars who are otherwise known as mirasdars claim to be the | pro- 
prietors of the land It was open to them to cultivate the land themselves or through tenants In 
the latter case the actual cultivators were called ulkudis or purakudis the Mohammadan name for them 
bemg Payakarrtes 


Generally in a miras: village there are a number of mirasdars But it may happen that there 
is only one ether by a process of devolution purchase or even by a colonisation by a single individual. 
In that case the murasdar ıs known as ekabogam murasdar An ekabogam murasdar will, therefore. 
be a single individual or family in possession of all the lands i the village without sharing it with 
any other co-sharer 


Whether ıt ıs a case of ekabogam or palabogam the mirasdar or mirasdars in a 
be the persons entitled to the occupancy 
having any such rights! 
of the entire village 


mirasi village would 
rights in the lands of the village the actual cultivators not 


But ıt must not be taken that the murasdars are equivalent to the mamdars 


Substantially the mirasdars of a village would have an absolute 
in the cultivated land of the village subject to the payment of assess 
have a similar right in the kanıyachv manyam as an apanage 
pay any assessment to the Government In addition, certam other mghts have been claimed on 
their behalf from time to time, eg right to receive fees, called a mera or swantantram on the produce 
of all the lands in the village yielding revenue to the Government >a 


right to receive tunduwaram 
‘or short assessment in all the produce raised on the lands in the occupation of non-murasdars 


It is not correct to say that a landlord who asserts that he had kudiwaram right in the village at 
the time when the grant of melwaram was made to him should prove that fact beyond a possibility 
ofitsbemg otherwise — Itis well settled that when the entire evidence 1s before the Court, the question 
of onus 1s of little importance except when the evidence 1s equally balanced or equally untrustworthy. 
The presumption under section 8 of Act (XXX of 1956) will no doubt come to the aid of the tenants 
if the Court 1s unable to find one way or the other on the evidence But where evidence 1s adduced 
an a case, and such evidence if accepted would be sufficient to displace the presumption, the case has 
got to be decided on the evidence in the light of probabilities and it cannot be rejected on the ground 
of the possibility of a different state of things existing. To do so would amount to a rejection of proof 
on the basis of a speculation 


heritable and transferable right 
ment to the Government Th 
to their miras free from obligation to 


The evidence 1n the instant case shows that a person was the ekabogam murasdar of the village 
evhich. would mean that he was the person solely entitled to the kud:waram interest ın all the cultivated 
Jaswis in the village at the time when the shrotriem grant was made That evidence, which is not 
contradicted by any other evidence should be held to have rebutted the presumption under section 8 
of Act (XXX of 1956). E 


The village of Nazarathpettai is not an estate coming within the 
of the Madras Estates Land Act, as 1t stood before 1 


provisions of section 3 (2) (d) 
therefore constitute an 1nam estate within the mea 


ts Third Amendment 1n 1936, and it would’not 
ning of Act (XXVI of 1948) 


A shrotrtem 1s a grant of land revenue made to servants of the Government as regard for past 
services j 


[Nature and incidents of Mirasi Tenure explamed ] 
* S.T A. No 10 of 1958. 


I4th December, 1959 
(23rd Agrahayana, 1881, Sal). 
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Appeal against the order of the Estates Abolition Tribunal, Vellore, in OS. 
No 3 of 1957 (Case No 14 on the file of the Settlement Officer, III Chittur 
wegarding Nazarathpettai Village, Sriperumbudur Taluk, Chingleput District). 


K. Rajah Ayyar, for R Sundaralingam, for Appellant. 


The Advocate-General (V K Tiruvenkatachar) and the Government Pleader 
(A. Alagiriswamt), for 1st Respondent. 

V Vedantachar. T. Rangaswam: Iyengar and P. N. Krishnan, for Respondents 
2 to 7 and 9 to 12. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, F7.—This ıs an appeal under section 7 (1) of the Madras 
Act XXX of 1956 against the declaration made by the Estate Abolition Tribunal, 
Vellore, that the 1nam village of Nazarathpet, situate in Sriperumbudur Talukg 
Chingleput District, was an mam estate within the meaning of Act XXVI of 1948. 
The proprietor of the estate 1s the appellant. 


The nam Nazarathpet ıs a Shrotriem inam village granted by the East India 
Company to one Varadappa Mudali, an ancestor of the appellant The village 
is a part of what was originally called Tondamandalam The regime of the Muham- 
madan Rulers in the 17th and 18th centuries brought about practically a collapse 
of the agricultural economy in that part of the country, partly by reason of the 
unconscionable assessments and demands made by the Rulers or their servants 
upon the cultivators, and partly due to devastation by war, famine, etc Emigra- 
tion and consequent depopulation followed It was 1n that condition that the Nawab 
of the Carnatic granted to the East India Company in 1750, in recognition of 
their services, certain villages on the banks of the Palar in Conjeevaram Taluk. 
Ten years!thereafter the entire District of Chingleput was granted by the Nawab asa 
Jagir to the company , that grant was confirmed by the Mogul Emperor Shah 
Alam in 1763 The Company, however, did not enjoy the lands granted to them. 
directly—they leased the lands back to the Nawab himself for a rent, with the result 
that the features and evils of the revenue system of the Muhammadan Rulers conti- 
nued to exist Under that system the Rulers claimed to be proprietors of all lands. 
and purported to collect rents The revenue collections were based on certain 
accounts, known as Dowl accounts, which contained statements of particulars of 
gross revenue levied from an estate, more often estimates of the amounts which 
the estate might be expected to yield. It has been stated that such estimates were 
either absurdly high or equally absurdly low Under those circumstances there 
was very little inducement 1n the ryots or Mirasdars to cultivate. The East India 
Company itself could not get the stipulated income from the Nawab _ In the year 
1762, 2 e , soon after the grant of the Jagir by the Nawab the East India Company 
appointed Mr. Bernard, an Engineer, to make a survey of the District, with a view 
to ascertain its resources and income Mr Bernard conducted an elaborate survey, 
it is said facing great difficulties, and compiled a list giving particulars of the lands 
and the average collections for four years from 1762 to 1766 Shortly thereafter, 
the Company assumed direct management of the Jagir Their main work was to 
resuscitate the cultivation of the lands, which had fallen into neglect They were 
not slow to realise that their own prosperity was connected with the prosperity of 
the cultivator, and that ıt was necessary to bring more lands into cultivation ‘TWo 
Collectors were appointed for the Jagir with the object of tonmg up the revenue 
collection One of them, Mr Place, whose name 1s almost legendary, was a gentle- 
man endowed with extraordinary administrative ability he set about with ear- 
nestness to retrieve the almost extinct Hindu system of the village economy He 
restored the office of Nattuwar (an ancient body of persons analogous to the village 
monegars) for the purpose of supervising the cultivation ofthe villages He conduct- 
ed elaborate enquiries about the land revenue system, executed or repaired irriga- 
tion works and induced influential persons to bring more lands under cultivation. 


On 15th November, 1798, Mr Place granted a cowle to Varadappa Mudah, a 
Natiuwar, the ancestor of the appellant. Exhibit A-r is the certified copy of the 
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cowle. The cowle refers to the fact that Varadappa Mudali had been appointed a 
Nattuwar of the District of Poonamallee, whose duty was to use his influence and. 
endeavour with the ryots of the said District and to extend the cultivation of other 
lands to the utmost in their power 1n such manner as might best reward their labours. 
His further duties were to reconcile the ryots to such improvements as might be 
directed by the Government, to assist at the time of Jamabundy and act as if he were 
a liaison officer between the Government and the ryots As a reward for executing 
the duties, certain privileges were conferred on the JVaituwar. They were: (1) 
a Shrotriem grant of four villages, wz, Nazarathpuram, Cavelcherry, Aryapunjari 
and Alatoor. The grant was subject to a payment of jod: of 130 pagodas (a) 
A grant of 43 cawnies of Manyam lands ın three villages other than Nazarathpuram 

(3) A right to collect 60 per cent. waram upon all cultivation, which the Nattuwar 
might carry on ın ten named villages Nazarathpuram was also one of the villages 
in@luded ın this category. We shall have to consider the significance of this clause 
at a later stage of the judgment. 


The Nawab of Carnatic relinquished his suzerainty over his territories on 16th 
October, 1801 and contented himself with a pension from the East India Company. 
The Company having become the rulers of the District, set about to evolve a stable 
land revenue system They decided to abolish the office of JVattuwar, rewarding 
their erstwhile loyal services with certain grants of privileges Accordingly, the 
Government of Madras made a Shrotriem grant to Avallah Mudah (Evalappa Mudal1), 
who eyidently succeeded Varadappa Mudah. The subject-matter of the grant 
were the four villages mentioned as the first of the three items in Exhibit. A-1. 
Exhibit B-6 ıs the Purwannah, dated 31st August, 1802, granted by Lord Clive to. 
Avallah Mudal ‘The grant recited that the Government had decided to continue 
the shrotriem lands specified therein as reward for the previous service. rendered by 
the  JVattuwar ‘The grant was a hereditary one, subject to the payment of 208 
pagodas. In the Inam proceedings the grant was recognised as confirmed. Exhi- 
bit A-4 1s the extract from the fair Inam Register. '1he extent of the 1nam ıs men- 
tioned, 1n accordance with Mr Barnard's Tarapady Account ‘The total extent 
was 277-20 acres, and after deducting poramboke and 1nams, the remainder of the 
shrotriem grant was found to be 142-56 acres and a jod: was fixed at 116-1-0, which 
however was later reduced 113-3-10 by reason of certain acquisitions by the Govern- 
ment. The Inam Register Extract specifically referred to the Purwannah and to- 
Mr Barnard's Tarapadi ın 1774 as written instruments ın evidence of the inam.. 
Column 21 „tated , 


** This 1s a Nat Shrotriem granted in compensation to the party ın column 13 (Evalappa Mudali) 
on the abolition of the office of Natwar 1n his family The mam 1s valid and personal ” 


The title deed which followed has been filed as Exhibit B-5 in this case. That 
acknowledges the title of Evalappa Mudali to the skrotriem village of Nazarathpuram 
comprising 116-24 acres of wet lands and 24-76 acres of dry lands, subject to a quit 
rent of 111-3-10 It 1s not disputed before us that the shrotriem grant comprised 
only a grant of the melwaram and not any portion of the kudzwaram interest in 
thé village. 


On the passing of Madras Act X XVI of 1948, the Settlement Officer initiated 
suo motu an enquiry into the nature of the shrotrem Nazarathpuram. By about the 
same time, proceedings under Act XXX of 1947 had also been initiated Exhibit 
B-7 1s the order of the Rent Reduction Officer The order states that there are 
no ryoti lands in the holdings of the ryots 1n the village of Nazarathpettai, and that 
no proceedings under the Rent Reduction Act, 1947, could, therefore, be taken. 
The Settlement Officer acting under section 9 of Act XXVI of 1948 also found 
that the village did not come within the ambit of that enactment, as he found that 
the kudiwaram ın the village was owned by the shrotriemdar at the time when the 
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village was granted as shrotrem to him by the East India |Company. From the 
order of the Settlement Officer the State appealed tc the Estates Abolition Tri- 
bunal, Vellore The Tribunal held that the village would be an estate within 
** the meaning of section 3 (2) (d) of Act I of 1908, as it stood before 1ts amendment 
in 1936, as, in their opinion, certain ryots must have been 1n possession of the lands 
in the village at the time of the grant , from that finding ıt followed that the village 
was an mam estate, within the purview of Act XXVI of 1948 and it was declared 


as such The Inamdar has filed the present appeal against the declaration of the 
Tribunal. 


The Madras Estates (Abolition and Conversion into Ryotwari) Act XXVI of 
1948 was enacted for the purpose of acquiring the rights of the landholders 1n estates 
which came within the ambit of that enactment. Under section 3 (b) of Act XXVI 

-of 1948, the entire estate would on notification stand transferred to the Governmént 

and vest in them. The estate, for the purpose of that Act, has been defined as a 
-zZamindari or under-tenure or mam estate. Nazarathpuram ıs neither a zamindari 
nor an under-tenure estate, and the question for consideration 1n the appeal 1s 
"whether it is an nam estate. An imam estate has been defined as: 


“an estate within the meaning of section 3, clause (2) (d) of the Estatut, Land Act, but does 


snot include an mam village which became an estate by virtue of the Madras Estates Land (Third 
_Amendment) Act, 1936.” 


"For ascertaining, therefore, whether an inam village would be an inam estate within 
the meaning of section 2 (7) of Madras Act XXVI of 1948, it ıs necessary to refer 
to the definition of the term “inam” in Madras Act I of 1908 before 1ts Third 


Amendment in 1936. Prior to that amendment, section 3 (2) (d) of that Act ran 
.as follows :— 


** ‘Estate’ means any inam village of which the land revenue alone has been granted in inam to 
-a person not owning the Kudzwaram thereof, provided that the grant has been made, confirmed 
or recognised by the British Government or any separated part of such village ” 


The case for the appellant was that the village of Nazarathpuram would not be an 
inam estate, as prior to the grant under Exhibit B-6 Evalappa Mudali, the predeces- 
‘sor-in-title of the appellant owned the kudwearam interest in the entire village. 
According to the appellant, the village was a. Ekabhoga Moras: village in Chingleput 
District, at the time of Shrotriem grant, the appellant’s family, as the sole Mirasdar 
-of the village, being entitled to and in possession fof the kud:waram rights of all 
-the cultivated lands 1n the village, and that since that time, the family had, at all 
times, been 1n possession and enjoyment thereof by direct cultivation through their 
own farm servants In support of the claim, the appellant also produced Exhibit 
B-2, an extract from the Inam Register, relating to the village 1n respect of a Manyam, 
"known as Kam Manyam. Kant Manyam, otherwise known as Grama Manyam, 
1s one of the features of the Mirası tenure, and 1t 1s a grant to the Mirasdars of the 
village, tax free, the Mirasdars of the village being entitled to enjoy a share therein 
in exact proportion to their respective interest ın the other lands in the village. 
It was not disputed before us that Nazarathpuram is one of the Mirası villages. 
The villages being in the Chingleput District where that tenure prevails, the indica- 
tion afforded by the existence of a Kam Manyam would support the casewf the 
appellant, that the village ıs a Muası one Exhibit B-2 refers to Nazarathupetta1 
 Varadappa Mudalı as the sole holder of the Kam Manyam From the fact that 
-no other person 1s indicated as a joint Marasdar, 1t was contended that the entire 
mirası right in the village should have been ın the family of the appellant It is 
the further case of the appellant, that a mirasdar would be the owner of the kudi- 
waram in the lands in the village and therefore his . predecessor-in-title should be 
held to have been the owner of the entire kud:waram in the village on the date of 
the shroíriem grant evidenced by Exhibit B-6, 


Mr. Vedantachariar, the learned counsel who appeared for the respondents 
„claiming to be ryots in the village, contested the appellant’s claim on two grounds : 
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'(1) that a mere description of a person as Ekabogam murasdar could not prove 
that he was entitled to the Kudiwaram right in all the lands of the village, and 
(2) that, under section 8 of the Madras Estates Supplementary Act. 
XXX of 1956, there was a presumption, until the contrary 1s proved, that a disputed 
area was an estate, and that, on the evidence adduced, the appellant should be held 
io have failed to prove that the village was not an estate 


Before considering the contentions raised before us, it 1s necessary to ascertain 
the incidents and nature of the tenure obtaining in a miras; village, and the rights 
which the mirasdar possessed in the cultivated and cultivable lands m the village 
Nazarathpuram is one of the villages in that part of the country which was formerly 
known as Tondamandalam. ‘The name of the village suggests a Christian origin , 
presumably the village was named after the incursion into that part of the country 
ofthe Roman Catholic settlers from Guntur in the year 1787 From ancient times 
the agricultural economy of that part of the country was based on what was known 
as kanwyacht system Kamyachı denotes a hereditary right in the land Its Arabic 
equivalent ıs mirast. Kanwachidars who are otherwise. known as murasdars claim 
to be the proprietors of the land It was open to them to cultivate the lands them- 
selves or through tenants. In the latter case the actual cultivators were called 
ulkudis or purakudis, the Mohammadan name for them heing payekarries Ac- 
cording to the tradition the son of a Chola King, Adondai Chackravarti, who invaded 
that part of the country, succeeded 1n subverting or driving out the people who 
inhabited that country and colonised the conquered territory with a number of 
Vellala immigrants. In the Manual of North Arcot District by A F. Cox, at page 
115 the origin of the settlers 1s thus described — i 

** Adondaı, after the subversion of the Pallava line, 1s reputed to have peopled Tondamandalam 
-with 3,000,000 ımmıgrants from the west and south, of whom one-fifth are said to have been of 
the Vellala caste The system which he established, called the mirası system, 1s the first of which we 
have any record 

The cultivable lands of the conquered country are said to have been divided among the Vellala 
immigrants, who were moreover given the title to participate ın such communal iights as pasturing 
cattle or cutting fuel on the village waste lands The hereditary possession of these lands and priv.- 
leges belonged to the Vellalas alone, and was originally known by the term Kaniyatcht, a word which, 
after the mtroduction of the Muhammadan rule, was displaced by the Arabic expression mirast. 
The mirasz right of the Vellalas must, however, be distinguished from official mivasz, or the right of 
village servant to hold land free of rent or on very favourable terms ” 

"Ihe basis of the mirası tenure 1s said to be an extension of Manu’s dictum concerning 
the 11ght ın land, namely,— 

“ that cultivated land ıs the propeity of the man who cuts away the wood or who first. cleared 
and tilled it ”’ 
That was perhaps also a result of expediency, 2 e , to induce the settlers to get attached 
to their lands by creating a kind of equal proprietorship ın them. In the Chingleput 
District Manval by C S Crole, at page 222, the system ıs described thus 


** The basis of the land tenure of this district, then, was not reached by any slow or gradual 
process of settlng down The ruler was not the result of the formation of political life in this 
mstance, but was himself the fountain from which it sprang He acquired the country as conqueror, 
he displaced the aboriginal nomads with his colony of farmers, and, from motives of necessity and 
of policy, he made over to them his right of possession of the soil acquired by conquest retaming 
for himself the title of nominal lord of it, together with an actual partnership with his subjects in 
its cultivation ” 

The jradition as to the origin of the system has however not been accepted as correct 
in the decision reported in Seshachala v. Chinnaswamt*, but 1t cannot be gainsaid that 
it affords an intelligent explanation foi the clams made hy the mirasdars as incident 
to the tenure, several of which have been 1ecognised by the Courts This system 
continued during the subsequent centuries till the Muhammadans came, when ıt 
received a set-back on account of the rapacity of the rent collectors The East 
India Company on assumption of its sovereignty conducted detailed enquiries to 
which Mr Place, Mr Elks, the twc Collectors, and one Mr Sankariah the Sherista- 
dar contributed a considerable amcunt of research and study. ‘Their opinions have 
‘been published by the Government ın the Mirasi papers Shortly stated, the murasi 
tenure 1$ one under which the lands ın the village are jointly owned and cultivated 
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by certain 1ndividuals known as mirasidars. The rights of the mirasdars are heredi- 
tary In the Land Tenures in the Madras Presidency by Sundararaja Iyengar at 
«page 95, the tenure 1s described thus 

« The distinctive feature of the mirası tenure, a feature which ıs as old as the tenure itself and 
which still survives, 1s the division of the village into pangus or shares, each made up of lands yielding 
an equal amount of produce and each including a proportionate share of all the benefits of common 
property such as the use of village waste, mines, quarries, fisheries, forests, and pastures The village 
is divided into karays, and each karay comprises so many pangus The lands constituting a pangu 
are not situated in one place forming a compact whole, but are distributed throughout the village 
having regard to the superiority and inferiority of the soil, and facilities for irrigation ‘They com- 
prise both nanja or wet lands, and punja or dry lands, and the possession ofa pangu carries also a 
right to a proportionate share of all the benefits of common property " 
In Kumarappa Redd: v Manavala Goundan!, the mirası right ıs referred to as an inte- 
rest in the village lands, though it need not be a proprietary interest. In Ramalinga 
v Ramaswami?, Ramesam, J, observed that the murasdars themselves wete 
regarded as occupancy tenants, and that their under-tenants, known as payakris,, 
had in general no occupancy rights 


Generally in a mirası village there are a number of mirasdars. But it may 
happen that there ıs only one, either by a process of devolution, purchase or even. 
by a colonisation by a single individual. In that case the mirasdar 1s known as an 
ekabogam mrasdar. An ekabogam mirasdar will, therefore, be a single individual 
or family ın possession of all the lands ın the village, without sharing it with any 
other co-sharer. In Muna Muhammad Rowther v. Muthu Alagappa Chettrar®, ekabogam 
is mentioned as a term which was well understood meaning the whole ownership- 
is vested 1n one individual as opposed to a case of palabogam where the ownership 
was divided amongst many. In Ramalnga v Ramaswami?, Ramesam, J , observed 
that, where one mirasdar was the sole tenant of the lands in the village, he would 
be known as Ekabogam Mnrasdar. 


Whether it 1s a case of ekabogam or palabogam, the murasdar or mirasdars 
in a mirası village would be the persons entitled to the occupancy rights in the lands 
of the village, the actual cultivators not having any such rights But ıt must not 
be taken that the murasdars are equivalent to the inamdars of the entire village. 
Ayling, J. observed at page 463 in Seshachala v. Channaswami* mirası does not imply 
any general rule of complete ownership of all the lands in the village. ‘Their rights 
relate only to the occupancy in the lands cultivated by them and certain other rights. 
which have been established by custom in a particular locality. A miras; village 
might be a ryotwari or inam village The rights of the mirasdars as against the 
Government ın the former and the inamdar 1n the latter have been the subject-matter 
of various decisions of this Court. In some of them the rights of the murasdars. 
generally and with respect to the particular rights asserted, have been elaborately 
considered. We shall refer to a few of them presently. 


In a village there are generally three classes of lands : (1) cultivated lands, (2) 
sakal karambu that is, cultivable or lands once cultivated and later abandoned and. 
(3) anadh karambu, that is, waste lands. The nghts of the murasdars in regard to 
the latter two classes of cases have very often been the subject of controversy. In 
Sakkan Rao v. Latchmana Gaundan? ıt was held that there was no law depriving miras- 
dars of any privileges they might have customarily enjoyed, but that 1t could not be 
laid down as a uniform rule that murasdars were entitled to dues from cultivaters 
holding lands within the area of the ras; estate under pattas from the GOVern- 
ment, and that where the right was claimed by them and such right was denied, 
there should be an enquiry whether by custom ıt prevailed in the estate and the 
murasdars were entitled to the right claimed In Seshachala v. Chinnaswami* a con- 
troversy arose as to the right of an assignee from the Government to the natlam or 
house-site , the murasdars claimed that they were the owners of the site, but the 
Government denied ıt. The learned Judges held that, ın the absence of proof to the 
contrary, the presumption would be that the Government and not the murasdars 
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were the owners of the house-site in the mirası village, but that ıt would be open to 
them to prove in any particular case that they had right over such lands. Ayling, J., 
summed up the rights of the mirasdars thus at page 464 * 
** Whatever view 1s taken of the origin of mirası tenure (which 1s entirely a matter of speculation 


and the privileges ıt confers, there are undoubtedly certain incidents, which have been claimed as. 
attaching to 1t from ancient times, and have to some extent been recognised They are — 


(a) The right to hold his manyam lands free of all payment of land revenue. 

(b) The right to hold his patta lands 1n absolute ownership subject to the payment of such. 
assessment as the State may impose 

(c) A preferential right to cultivation of all lands which have been brought under but have 
gone out of cultivation. (Seykal Karambu) 

(d) The right to certain fees (funduvaram) on lands granted for cultivation to non-muras 
cultivators (payakaris) 

: * (e) Certain rights over immemorial waste 

f) Certain rights over lands set apart for various communal or public purposes, e g , tanks» 

village site, threshing floor, etc. 
Now all these rights may have a common origin ın the status of the mirasdar , but none of them 

necessarily involve another, and, as will be seen, they vary with the description of land to which they 


relate Each, as ıt seems to me, requires to be separately established , and recognition by the 
State, whether express or implied, 1s an indispensable condition for the enforcement of each ” 


The decisions ın Sakkajzz Rao v Latchmana Gaundan! and Seshachala v Chinnaswam.2 
related to a miras: village which came under the ryotwari settlement — Swanantha 
Naken v Natiu Ranga Chari? and Venugopala v Perumal* were cases of mam villages. 
In none of the cases was there any controversy raised that the mirasdar was not enti- 
iled to the kud:waram right in the cultivated lands In the analysis of the rights of a 
murasdar contained ın the judgment of Ayling, J in Seshachala v Chinnaswami? clause 
(a) relates to the kant manyam or samudayam manyam which is granted free of 
payment of revenue to the mirasdars Clause (b) refers to patta land, ze, lands ın 
respect of which ryotwar1 patta was granted, as the learned Judge was dealing with 
the case of a ryotwarı village Ryotwari patta would have been granted to them 
only because the mirasdar happened to be the owner of the occupancy. Corres- 
pondingly ın the case of an inam village the mirasdar would be entitled to kud:waram. 
interest ın the ryoti lands and the 1namdar would be entitled to the melwaram. 
Substantially the mirasdars of a village would have an absolute heritable and trans- 
ferable right ın the cultivated lands of the village, subject to the payment of assess- 
ment to the Government They have a similar right in the kamach manyam as an 
apanage to their muras, free from obligation to pay any assessment to the Government. 
In addition, certain other rights have been clarmed on their behalf from time to time, 
e.g , right to receive fees, called mera or swantan taram on the produce of all the 
lands ın the village yielding revenue to the Government ; a right to receive. tundu- 
.Uaram or short assessment ın all produce raised on the lands ın the occupation of 
non-murasdars In Sakkajt Rao v Latchmana Goundan! a suit was laid by the mirasdars. 
of a village against a tenant who was let into possession by the Government in a 
ryotwari village. The murasdars claimed a right to possession of the property, and 
arrears of tunduwaram. It was held that the mirasdars were not entitled, apart 
from custom, to recover the dues by the cultivator holdmg lands within the areas 
of the miras: estate under pattas from the Government, until they were able to prove. 
the Custom by which they would be entitled to do so. In Stvanantha Nacken v. Nattu 
Rangachari? certain lands forming part of immemorial waste were taken up by the 
Government under the Land Acquisition Act The village in the case was a shro- 
trem inam. In the dispute between the 1namdars and the mirasdars for the com- 
pensation for the lands acquired, ıt was held that the shrotriemdars were entitled to 
the compensation 1n preference to the murasdars, as the mirasdars would not be 
entitled to the waste lands — Seshachala v Chinnaswami? was a case where the dispute 
wasin regard to a nattam poramboke n a mrası village. The clam of the mirasdars 
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that the Government could not grant the house-site or the nattam and that they alone 
had a right to do so was not accepted In Ramalinga v Ramaswami a dispute arose 
~ between the cultivating tenants and the inamdar as to whether the former would be 
entitled to the occupancy rights. In that case the right of the 1namdars had been 
acquired by the inamdar. 1t was held that the cultivating tenants would have no 
right of occupancy, which was a part of the murasdar’s right. In Venugopala v. 
Perumal? certain tenants were let nto possession of uncultivated lands by the inamdar. ù 
T'he mirasdar claimed that the tenants were liable to pay rent to them, as their own 
tenants. It was held that the tenants were not liable to be evicted at the instance of 
the murasdars, although they would be hable to make customary payments like 
tunduwaram, etc, to the mirasdars Narasimha Raghavachari v The Secretary of State 
for India ın Council? was the case of a ryotwari village where the ekabogam murasdar 
claimed a preferential right over the village waste, and to interdict an assignment 
of the waste lands by the Government in favour of strangers That claim was ^ 
negatived. Except the decision in Ramalinga v. Ramaswam* the other cases referred 
to above were concerned with the rights of the murasdars in the uncultivated or waste 
lands in the village, and 1t was held that, in the absence of proof of custom as to the 
extent of those rights, the mirasdars would not be entitled to them It was, however, 
recognised in all the cases that mirasdars would be entitled to the kudiwaram. interest 
in the cultivated lands of a village. That matter arose for consideration directly in 
Ramalinga v Ramaswamt1 where the learned Judges held that the marasdars them- 
selves should be regarded as occupancy tenants, and their under-tenants, known as 
payakaris, had 1n. general no occupancy rights. If then, in the present case at 1s 
proved that the grantee under Exhibit B-6 was the ekabogaw  rasdar of the village 
at the time of the grant, ıt would follow that he owned the kud:waram right in the 
village 


We have therefore to consider whether the appellant’s predecessor-1n-title had 
the kudwaram right in all the lands, or whether there were other ryots ın the village, 
when the East India Company made the shrotriem grant in his favour — Exhibit 
A-1 15 the cowle , dated 15th November, 1798 granted by Mr Lionel Place, the 
Collector of the Chingleput Jagir 1n favour of Varadappa Mudali. Village Nazarath- 
puram was one of the four villages granted in shrotriem right to him thereby. A 
shrotriem 1s a grant of land revenue made to servants of the Government as regard 
for past services. Therefore from the terms of Exhibit A-1 1t cannot be held that 
Varadappa Mudal: was the owner of the Kudiwaram at the time Reliance was, 
however, placed on other evidence 1n the case to show that Varadappa Mudalt was 
the ekabogam wurasdar of the village, which would mean that he was exclusively 
entitled to the kudwwaram right 1n all the cultivated lands of the village. We shall 
presently refer to that evidence, after noticing another contention of Mr V. Vedanta- 
chariar, based on the recitals of Exhibit A-1. Referring to category 3 of the privileges 
granted to Varadappa the learned counsel contended that there must have been ın“ 
existence some ryots other than cowledar in the village, either at the time of Exhibit 
A-1 or thereafter. The third 1tem of privilege granted to Varadappa Mudali under 
Exhibit A-1 runs thus . 


* Sixty per cent waram upon all cultivation, which you may carry on m the following villages 
. . . Nazarathpuram ” 
'The inference that 1s sought to be made from this recital is that there showld have 
come into existence other tenants 1n the village from whom Varadappa Mudali was 
authorised to collect 60 per cent waram, and it was contended on the basis of such an 
inference that ıt was for the appellant to show that no such right was in existence at 
the time of the Purwana Exhibit B-6. In our opinion, the clause relied on could only 
relate to the uncultivated lands ın the village as ıt postulated future cultivation. We 
have already shown, by a reference to the de~ided cases, that the Government of the 
country would have a nght to grant such lands to persons other than murasdars, 
subject to the right of the mirasdars, if any, only to collect tunduwaram or other 
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warams from the tenants of the Government. But the clause in Exhibit A-1 places 
Varadappa Mudal in a  bette footing That recognized that it was 
Varadappa that was to carry on cultivation but imposed only a restriction on the rent 
to be collected by him if he were to let in tenants. Even assuming that Exhibit A-r 
recognised a right in the tenants that were later on to be let into possession, the evi- 
dence afforded by the document would only show that certain lands remained un- 
cultivated in the village, in which the Government of the country desired that there 
should be cultivation It cannot prove that there were any other kud:waramdars 
or even that if new tenants were introduced im the lands by Varadappa Mudali, they 
would obtain kud:waram or miras; rightin the lands There is no evidence to show 
that any tenants have been let into possession. The absence of any reference in the 
Purwana Exhibit B-6 to the existence of any tenants would indicate that there was 
note Exhibit B-2 1s an extract from the Fair Inam Register, relating to kant 1nam, 
an extent of 8-37 acres in Nazarathpettai village Column 6 of the document shows 
that the mam was supported by Tarapad: and Dowle Accounts as the kan: mam of 
Evalappa Mudah, and that the then holder was Nazarathapetta1 Varadappa Mudah. 
The mam was confirmed by the Buitish Government, and a title deed was issued. 
In a case where there were more than one mirasdars in a village, kan? manyam would 
have been jointly owned by all of them in proportion to their interest in the other 
lands in the village. Exhibit B-2 would, therefoie, show that the village was 
mirası village, and that the mirasdar was granted, ın accordance with custom, the 
kamacht mamam, and that Evalappa Mudah was the sole murasdar of the village. 
The contention of the learned Advocate foi the respondents was that the mere fact 
that a kam manyam was granted to predecessor-in-title of the appellant, or that he 
was described as ekabogam murasdar of the village, would not establish the muerasz 
tenure m the village ‘The learned Advocate relied, in this connection, on the judg- 
ment of Rajagopala Ayyangar, J, in W.P. No. 99 of 1951 ‘That was a petition 
under Article 226 of the Constitution to quash the order of the Estates Abolition 
Tribunal The Tribunal had held, on a consideration of the evidence, that it was 
not proved that the shrotirem grant in that case was of both the warams. The 
learned Judge held that, having regard to the finding of fact arrived at by the 
Tribunal, there was no case for interference under Article 226 of the Constitution, 
on the mere ground that expressions like ‘mires? were used or on prcofof payment of 
tunduwaram by the ryots Weagree with the learned Judge that a mere recital in a 
document, that a person was a ekabogam murasdar or the mere fact that he was the 
sole owner of kamachi manyam at a given time, would not necessarily show that he 
was the owner of the entire 4udiwaram in the village at the time of a shrotriem grant 
to him We are not, however, hampered ın this case by the limitations of the exercise 
of jurisdiction under Article 226 of the Constitution, as the matter 1s brought up in an 
appeal before us What we have to consider 1s the evidence. The documents to 
which we have made reference show that Varadappa was the ekabogam murasdar. 
Exhibit B-1 1s an extract from Pammash Register, which was compiled ın the year 1839. 
That describes Varadappa Mudah as shrotriemdar and ekabogam mirasdar of the 
village Mr. Vedantachariar commented on the fact that the document refers to a 
kaipathu and varapathu lands, and that those terms would umply the existence of 
ryots. The contention however, 1s based on an inaccurate translation of the Paimask 
Register which 1s 1n tamil. We have looked into the original. There is no reference 
in the original to kaipathu or varapathu lands. But we do find that various survey 
numbers are referred to therein as bounded by ryotilands. A rycti land s a cultiv- 
able land. The Pamash Register. was compiled long before the Madras Estates Land. 
Act, and the significance which is now attached to the term ‘ ryoti land’ would not 
attach-to them with all 1ts implication, e g , the existence of a ryot with permanent 
rights Of occupancy The entries in Exhibit B-1 would only mean that the lands 
dealt with were cultivable or cultivated lands, and there can be no implication 
that the tenants had any occupancy rights therein. Quite recently the Rent Reduc- 
tion Officer found that there were no ryot1 lands or holdings of ryots ın the village 

If really there had been some, ryots with occupancy rights in the lands of the village, 
one would have expected some evidence of transactions by them dealing with their 
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kudiwaram right ın the lands by way of sale, mortgage, lease, etc No such evidence 
has been produced There 1s no evidence of any transaction in which any ryot 
in the village ever asserted his right to the kud:waram It should be remembered 
that, since the time of the assumption of the Jagir in Chingleput, elaborate enquiries 
and proceedings were gomg on m regard to miras: rights in Chingleput village 
A number of litigations cropped between the mirasdars and tenants wherein rights , 
were asserted and denied. Significantly enough, there has been no case, of any 
opposition to the Shrotriemdars enjoyment or any assertion by a ryot in the Nazarath- 
pettai village Exhibit B-31 1s a rental agreement ın favour of Varadappa Mudalı 
executed by one Appu Lala. That is dated 20th February, 1884 Exhibit B-4 
is a similar agreement executed on 7th October, 1903 by one Munisami Pathar ın 
favour of Evalappa Mudaliar, son of Varadappa Mudah. In both these documents, 
the landlord is described as an ekabogam mirasdar. The evidence in this casg 1S, 
therefore, consistent only with the predecessors-in-title of the appellant having been 
exclusively the murasdar of the village. Mr. Vedantachariar referred us to a 
recent unreported decision in AS No. 209 of 1947, etc In that case there was 
evidence in the grant itself to show that there were kapus or cultivating tenants in 
the village. 


In Chinnan v. Kondam Naidu}, there was a shrotriem grant of 1802, the grantee 
being a mirasdar It was held that, where there was nothing to show that the 
grantee had lost the kudwaram right which prema facie vested 1n the muirasdar, the 
village could not be held to be anestate within the meanmg of section 3, clause (2) 
(d) of the Estates Land Act. Spencer, J., observed that encroachments on the 
mirasdar's rights took place only ın the 19th century, and the probabilities were 
that in the year 1802 the mirasdars owned also the kudiwaram right 1n the village. 


The learned counsel for the respondents ryots next contended that, although 
there was no evidence in the case about the existence of any ryots ın the village at 
the time of the grant, the possibility of a ryot having been there at the time of the 
inam grant could not be ruled out, and that, therefore, 1t should be held that the 
appellant had failed to discharge the onus of proving that lay on him, rebutting the 
presumption that was raised against hım under section 8 of Act XXX of 1956. 
In our opinion, ıt 1s not correct to state that a landlord who asserts that he had 
kudwwaram right in the village at the time when the grant of melwaram was made 
to him, should prove that fact beyond a possibility of its being otherwise It is 
well settled that when the entire evidence 1s before the Court, the question of onus 
is of little 1mportance, except when the evidence 1s equally balanced or equally 
untrustworthy. The presumption under section 8 will, no doubt, come to the aid 
of the respondents, 1f the Court ıs unable to find one way or the other on the evidence 
But, where evidence ıs adduced in a case, and such evidence if accepted would be 
sufficient to displace the presumption, the case had got to be decided on the evidence: 
in the light of the probabilities, and 1t cannot be rejected on the ground of the possi- 
bility of a different state of things existing. To do so would amount to a rejection 
of proof on the basis of a speculation. 


The evidence in the present case shows that Varadappa Mudah was the ekabo- 
gam murasdar of the village, which would mean that he was the person solely entitled 
to the kudiwaram interest in. all the cultivated lands in the village at the time when 
the shrotriem grant was made That evidence, which ıs not contradicted’ By any 
other evidence, should be held to have rebutted the presumption under section 8 
of Act XXX of 1956 We are, therefore, of opinion that the conclusion arrived 
at by the Tribunal cannot be supported, and that the village of Nazarathpettai 
was not an estate coming within the provisions of section 3 (2) (d) of the Madras 
Estates Land Act, as it stood before its Third Amendment in 1936, and that 1t would 
not, therefore, constitute an 1nam estate within the meaning of Act XXVI of 1948. 
The appeal 1s aHowed. "The appellant will be entitled to his costs. 


V.S. — Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Appellate Jurisdiction). 


PRESENT —Mr S. RAMACHANDRA Iver, Chef Justice AND Mr. JUSTICE” 
M. ANANTANARAYANAN. 


Pannalal Jagannath Prasad Gupta . — Appellant* 
V 


The State of Madras represented by the Secretary to Govern- 
ment, Home Department, Fort St Ceorge, Madras and 
another Respondents 


Madias Buildings (Lease and Rent Control) Act (XXV of 1949), section 13—Power of State Government 
4o exempt building from applicability of section 7. 


* The State Government could exercise their powers under section 13 of the Madras Buildings, 
(Lease and Rent Control) Act to exempt certain premises from the operation of section 7, upon 
grounds of exceptional hardship or of abuse of position by one of the parties, though it might be 
that by implication, eviction of such premises could not be obtamed within the terms of the Act 
atself Itis not merely ın situation where the Act had omitted to provide for eviction, that 
Government could properly exercise their power under section 13 But of course every such exer- 
«ise of power 1s subject to judicial review by the High Court both upon grounds of justification and 
upon the grounds of the presence or absence of bona fides, or the degree ta which the exercise of 
‘exemption was 1n 1mplementation of the pohcy underlying the Act 

Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Veeraswami, dated 14th July, 1961 and made in the exercise of the 
Special Original Jurisdiction of the High Court? in (W P. No. 218 of 1959) 
presented under Article 226 of the Constitution of India to issue a writ of 
certiorart calling for the records connected with the order an. GO. Ms. No 705, 
Home, dated 19th March, 1958 and published ın Fort St George Gazette, dated 
and April, 1958 at page 603 and quash the said order therein. 


V Thyagarajan for P.V. Subramanyam, for Appellant. 
The Additional Government Pleader for 1st Respondent. 


The Advocate-General, (V. K. Ttruvenkatachart) ,T R. Sundaram and K. P. 
Thirunavukkarasu, for 2nd Respondent. 


The Judgment of the Court was delivered by 


Anantanarayanan, 7.—This ıs an appeal by a certain Pannalal Jagannath Prasad 
Gupta from the Judgment of Veeraswami, J., ın W P. No 218 of 19594, upholding 
the order by Government exempting certain premises from section 7 of the Madras 
Buildings (Lease and Rent Control) Act, by virtue of powers vested in Govern- 
ment under section 13 of the Act. The facts are very simple, and the essential 
facts might be set forth as follows. 


By virtue of GO. Ms No 705, Home, dated 19th March, 1958, Government 
exempted premises No 140/2, Audiappa Naicken Street and 17/1, Anna Pillai 
Street, G T , Madras from the provisions of section 7 of the Act, in favour of the 
landlord (second appellant). ‘The appellant instituted the writ proceeding on the 
ground that the premises with which we are now concerned (No. 140/2, Audiappa 
Nacken Street) constituted a non-residential building ın his occupation, for the 
puspese of his business, for over thirty years, and that the second respondent, who 
was already occupying five stores for his business in Kotwal Bazaar Market, had no 
genuine need for this building. The order of the Government exempting this 
building from the provisions of section 7 was unjustifiable, under the circumstances 
in which that order was passed , even the bona fides of the order has been attacked, 
though not directly. 


The principles governing this matter are not in dispute, and are now settled 
by the observations of their Lordships of the Supreme Court in P F. Iram v State 
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of Madras1, which was itself an appeal from the judgment of a Division Bench of 
this Court connected with The Globe Theatres, Lid v. The State of Madras?. Earlier 
ato this decision, there was some area of doubt with regard to the grounds upon which . 
the State Government could justifiably exercise their powers under section 13, 
stemmung from an observation of a Bench of this Court in. Abdul Subhan Sahih E Sons 
v. State of Madras?, to the effect that the exemption under section 13 could not be 
given upon any ground which was not provided for in the Act itself But that isolated. 
observations was subsequently clarified by the same Bench ın Chwmnauh Servat v. 
State of Madras*, and 1n several subsequent decisions of this Court, the matter has. 
been placed beyond doubt. In a recent Bench decision of this Court in W A. 
Nos 156 and 157 of 1960, to which one of us was a party, which itself affirmed the- 
Judgment of my Lord the Chief Justice in W P Nos 732 and 733 of 1958, the entire 
case-law has been reviewed and the scope of the two decisions just referred to: 
explained, ın the context of an apparent conflict which does not really exist As 
pointed out in this Bench decision, in any event, after the decision in P 7 Iran v. 
State of Madras, the proposition is mdisputable that Government could exercise 
their powers under section 13 to exempt certain premises from the operation of section 
7, upon grounds of exceptional hardship or of abuse of position by one of the parties, 
though ıt might be that, by implication, eviction of such premises could not be 
obtained within the terms of the Act itself. It ıs not merely ın situation where the 
Act had omitted to provide for eviction, that Government could properly exercise 
their powers under section 13. But, of course, every such instance of exercise of 
power 1s subject to judicial review by this Court, both upon grounds of justification 
and upon grounds of the presence or absence of bona fides, or the degree to which the 
exercise of exemption was in implementation of the policy underlying the Act 
So much for the general principles We shall smmediately proceed to the 
individual facts of this case, upon which the Government clammed that the exemp- 
tion was perfectly justified 


One of the main grounds upon which the appellant sought to impugn this 
order of Government was that Government had declined to exempt these premises, 
previously, though, the situation was then identical, namely, in November, 1956. 
In October, 1957, the second respondent (landlord) made a second application to 
Government, and this application was successful. In them counter-affidavit the 
Government have affirmed that there were adequate reasons for a change of view, 
and ıt was not merely as if, as suggested by the appellant a change 1n the personnel 
of Government had led to more favourable attitude towards the landlord On 
the contrary, Government later came 1nto possession of a document which showed. 
that the restoration of the premises claimed by the appellant was effected by funds. 
made available by the landlord (second respondent) himself. As the learned Judge 
has pointed out, the actual order of the Government does not deal ın detail with 
the considerations which led the Government to exempt these premises, but the 
counter-affidavit does furnish those details In their counter-affidavit, the Govern- 
ment point out that the restoration of the premises was really effected by virtue of 
advances made by the landlord and not through the funds of the appellant as claimed. 
Further, the landlord had umproved his business in a very speedy fashion, and 
built up a clientele with a large turnover withm a short period The scale of ex- 
pansion of that business did justify the landlord in seeking to obtain possession Of 
these non-residential premises, notwithstanding the fact that he was already in 
control of other premises Incidentally, the Government noted that the offer of 
the landlerd (second respondent) to put Sri Pannalal Gupta and his sub-tenants 
of the premises 1n possession of alternative premises 1n Kotwal Bazaar, appeared to 
indicate a desire on the part of the landlord not to injure the interests of the tenant, 
compatible with his need for the premises in question Thuis, of course, could not be 
the main ground for the exemption, but it was an equity in favour of the landlord, 
which the authorities were certainly to take into account 

i (1962 1 SCJ 194 (1962) 1 MLJ (1954) 2 MLJ 110 
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In arguing the Writ Appeal before us, learned counsel does not dispute the 
fo1ce of the propositions earlier referred to by us, upon which the general principles 
rest, which govern this matter. For instance, ıt ıs not seriously disputed that the 
genuine need of the landlord for additional accommodation, for an expanding busi-- 
ness, would justify the exemption notwithstanding the fact that the landlord is. 
already in possession of non-residential premises It was no doubt urged that 
Government having once declined to grant the exemptions, should not have granted 
it on a subsequent occasion, and that this raises some suspicion that special influences 
might have been at work, and that the order itself might not have been supported 
entirely by bona fides. But the argument could not be seriously pressed, as there 1s 
a total absence of material in support of such a suggestion On the contrary, the 
counter-affidavit of Government, as we have earlier noticed, shows that the Govern- 
ment came into possession of certain material before the subsequent order, which 
led them to take the view that this was a justifiable case In other words, we do 
not have a shred of evidence to sustain any suspicion of the bona fides of the Govern- 
ment On the materials on record, we are wholly unable to hold that the need 
of the landlord for the occupation of these premises, for his expanding business, 
could be doubted, or regarded as anything else than genuine. In other words, on 
the application of the principles to the special facts of this case, the order of Govern- 
ment must be sustained as totally justified 


That would ordinarily make an end of the appeal, but we also desire to stress 
one incidentaJ matter, which came to our attention during the hearing of arguments 
in this appeal. We have earlier referred to one ground incidentally adverted to by 
Government, namely, the offer of the landlord to provide alternative accommoda- 
tion for the appellant and his sub-tenants, who might be gravely inconvemienced. 
by the eviction In the grounds of appeal, we find a ground stating that this offer 
of the landiord could not at all be really genuine, as 1t was a contingent offer depend- 
ing upon the consent ofa third party We desire to observe that, during arguments, 
the learned Advocate-General appearing for the landlord (second respondent) 
made the offer, which did appear to be substantially fair and equitable, and under- 
took to use his efforts to see that this alternative accommodation was obtained for 
the appellant and other tenants, who might be displaced by virtue of the order of 
Government, and thus put to hardship Learned counsel appearing for the appel- 
lant (Sr: V Thyagarajan) intimated his willingness to accept this offer, provided 
that 1t could be 1mplemented 1n practice, by securing the consent of the concerned 
landlord We might add, that the alternative accommodation 1s within the same 
business area and locality. An adjournment was thereupon granted by us to 
enable the learned Advocate-General to pursue his efforts to obtain the consent of 
the third party landlord, so that the alternative accommodation would be made 
available for the appellant and his sub-tenants This was done , and, at this stage, 
the learned counsel for the appellant intimated to us that his chent was no longer 
willing to abide by the acquiescence originally expressed We merely desire to 
note these facts, without any further comment. Actually, they do not 1mpinge in 
any manner upon the result of the Writ Appeal, but as we think that these facts 
are germane, we have referred to them here 


e Inthe result, as we have already held, the order of the learned Judge 
(Ve&ráswamni, J.) 1 upholding the order of Government under section 13 of the Act 
was, 1n our view, perfectly correct and we agree with the learned Judge ın his 
HE upon the matter The Writ Appeal fails and is dismissed with costs ; 

wo sets 


K.S Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR. JUSTICE SADASIVAM 


“Srikantiah and others .  Petrtroners* 
Ü 
H A. Bhojarag Respondent. 


Criminal Procedure Code (V of 1898), section 139-A— Finding as to reliability of evidence in support o 
demal of public right of way—When can be interfered with in Revtston—Extstence of reliable evidence to 
support the denial of public right of way—Procedure. 


If the order of the lower Court discloses that 1t has misunderstood the scope of the inquiry under 
section 139-A, Criminal Procedure Code, the High Court would interfere in Revision to set aright the 
illegality and would not feel bound by the erroneous findings of fact arrived at by a wrong approach 
of the case The Magistrate has to consider whether the claim put forward by the persons against 
whom a conditional order has been made 1s not bona fide, but a mere pretence to oust his jurisdictfon 
and only when the Magistrate ıs satisfied about ıt he shall proceeed with the case under section 137 
or 138, Criminal Procedure Code 


Where however there 1s reliable evidence to support the denial of public night ıt 1s not open 
to the Magistrate to take further proceedings under section 137 The proceedings will have to be 
stayed under section 139-A (2) Criminal Procedure Code until the matter of the existence of the 
public right of way clarmed ıs decided by a competent civil Court 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Treasury Deputy 
Collector and Executive First Class Magistrate, Ootacamund, dated 18th August, 
1961 and made in M C. No 8 of 1960. 


T. M. Kasthur, for Petitioners. 


K. S. Naidu for V Venkatesan and N .Narayanaraj, for Respondent 
V. V. Radhakrishnan, for The Public Prosecutor on behalf of the State. 
The Court made the following 


ORDER —Petition to revise the order of the Executive First Class Magistrate, 
‘Ooty, 1n M.C No 8 of 1960 on his file The proceedings ın this case relate to 
obstruction of an alleged public road claimed by the respondent ın the private 
property of the petitioners. In the enquiry under section 139-A of the Criminal 
Procedure Code the Executive First Class Magistrate has found that no reliable 
evidence has been adduced by the petitioners in support of their denial of the public 
right of way 


The learned Advocate for the respondent relied on the decision in Muzafar 
Ahammad v Khtindra Bhusan Gupta}, ın support of his contention that where a Magis- 
trate finds in an enquiry under section 139-A, Criminal Procedure Code, that 
there ıs no reliable evidence in support of the denial of the public right, it 1s not for 
the High Court to interfere 1à Revision If this decision means that the High Court 
cannot interfere with an order under section 139-A, Criminal Procedure Code, 
however erroneous ıt may be, I respectfully dissent from it. It ıs true the High 
Court would not ordinarily interfere in Revision on questions of fact But if the 
order of the lower Court discloses that 1t has misunderstood the scope of the enquiry 
under section 139-A, Criminal Procedure Code, the High Court would interfere 
in Revision to set right the illegality and would not feel bound by the erronegus 
findings of fact arrived at by a wrong approach of the case. e: 


The learned Executive First Class Magistrate has no doubt referred to the 
relevant decisions 1n Mahabirprasad v Pitambarprasad? and Darsan Ram v. The State’, 
but he has failed to correctly apply the principles of the decisions to the facts of the 
case. If the Magistrate finds that there 1s any reliable evidence 1n support of the 
denial, his jurisdiction to continue the proceedings ceases and he has no jurisdiction 
under section 139-A, Criminal Procedure Code, to weigh the evidence and decide 





— 
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the respective rights of the parties As pointed out in Mahabirprasad v Pitambar- 
prasad‘, the Magistrate has to consider whether the claim put forward by the persons 
against whom a conditional order has been made 1s not bona fide, but a mere pretenge 
to oust his Jurisdiction and only when the Magistrate 1s satisfied about 1t he shall 
proceed with the case under section 137 or 138, Criminal Procedure Code In 
the present case the learned Executive First Class Magistrate has discussed the 
evidence in the enquiry under section 139-A, Criminal Procedure Code, as though 
in an enquiry under section 137, Criminal Procedure Code I fail to see what 
further enquiry he could hold under section 137, Criminal Procedure Code, after 
what all he has done 1n the enquiry under section 139-A of the Code of Criminal 
Procedure. 


It 1s unnecessary to refer to all the pieces of evidence put forward by the peti- 
etioners and it 1s sufficient to refer to the three strong pieces of evidence, namely, 
the absence of the alleged public road in the Government village plan, the absence 
of the public road in the sale-deeds produced by the petitioners as the title-deeds 
in their favour and the claim of the respondents’ uncle for an easement right in 
the road by referring to it as a private road. Having regard to the above facts 1t 
could hardly be contended that the petitioners’ denial of the public road ın their 
private property is a mere pretence It 1s impossible to accept the finding of the 
learned Executive First Class Magistrate that the above pieces of evidence are not 
* reliable evidence to support the denial of the public right by the petitioners 


It 15 significant to note that the petitioners themselves filed a petition stating 
that they did not press the petition on the ground that the Panchayat Board would 
take appropriate action It ss true that 1n matters of public right, the fact that 
‘private persons who initiate the proceedings do not want to continue the same would 
not be a ground for dropping further proceedings. But ıt should be noted in this 
case that the petitioners herein denied the public right of way and the denial was 
also supported by averments made by the respondents’ uncle in a prior petition 
In any event the said attitude of the respondent could very well have been taken 
a ay aa by the lower Court in deciding whether the claim of the petitioners 
1s bona fide. 


For the foregoing reasons the order of the Executive First Class Magistrate 1s set 
aside. In view of the fact that there is ‘ reliable evidence ? to support the denial of 
the public right ıt is not open to the Executive First Class Magistrate to take further 
proceedings under section 137, Criminal Procedure Code, and hence the proceedings 
are stayed under section 139-A (2), Criminal Procedure Code until the matter of the 
existence of the said public right of way 1s decided by a competent Civil Court. 


K S. —€——— Revision allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT —MR S. RAMACHANDRA IYER, Chief Justice. 
Natesa Chetty Appellant * 
v. 
M. K. R Shanmuga Mudaliar .. Respondent 


E eMadras Pawn-brokers Act (XXIII of 1943), sections 11 and 12— Decree for money due on simple debt — 
Execution— Attachment and sale of debtors’ jewels subject to a pledge with the decree-holder—If prohibited 


A Court sale held in execution of a decree for payment of money cannot be said to be prohibited 
by the provisions of sections 11 and 12 of the Madras Pawn-brokers Àct Section 11 relates to redemp- 
ton. Section 12 prohibits only a private sale of the pledged articles and ıt has no application to a 
Court sale The section relates to sale of pledged articles by the pawn-broker for realising his due s im 
respect of which the pledge 1s created and subsists Where execution sought 1s in respect of an amount 
which 1s due under a decree of Court and which 1s independent of the debt, for which the articles are 
pledged, the right to redeem the pledged articles or receive the surplus of sale proceeds of the pledged 
article 1s an interest which can be attached and sold in execution of any other decree against the debtor. 





i, ATR. 1933 Nag 267. 


* A AA O No. 35 of 1960. 15th March, 1963 
(24th Phalguna, 1884, Saka), 


420 THE MADRAS LAW JOURNAL REPORTS. [1963 


The decree-holder however must deposit the properties ın Court and also file a statement of his claim» 
1n respect of which the pledge has been created The amount of the claim should be ascertained and. 
notified 1n the sale proclamation The Court should give direction for allocating the proceeds after 
ceducting expenses of sale, first to the pledge and later to the decree which ıs under execution. 


Appeal against the order of the District Court of Chingleput, dated 25th Septem- 
ber, 1959 and made in AS No 71 of 1959 (EA No 1729 of 1958 1n E.P. No. 362 of 
1958 1n OS No. 46. of 1955, District Munsif’s Court, Poonamallee) 


R Thrumala: Tatachart and R R. Tatachart, for Appellant. 
V Meenakshisundaram, fo. Respondent 
The Court delivered the following 


JupGMENT —This Second Appeal arises from the concurrent orders passed by 
the Courts below, dismissing the application of the appellant for execution of the 
decree 1n O S No 467 of 1955 on the file of the District Munsif’s Court, Poonamallee, 
The appellant ıs a pawn-broker and the respondent ıs a customer of his The latter 
had pledged with him certain gold jewels for obtaining an advance, which 1t 1s now 
said to come to about Rs. 2,800. Independently of that transaction, the appellant 
had advanced moneys to the respondent under a promissory note In respect of 
that latter claim a suit ın execution of decree in which this appeal arises, was filed for 
recovery of the amount due. In execution of the decree, the appellant applied for 
sale of the jewels 1n his possession, subject to his rights as a pledgee. ‘The application 
was filed under Order 21, rule 46, Civil Procedure Code. The executing Court as. 
well as the learned District Judge on appeal have held that the jewels could not be 
attached 1n execution of the decree against the judgment-debtor as it would be con- 
trary to section 11 of the Madras Pawn-brokers Act XXIII of 1943. I am, however, 
unable to see how those provisions can prohibit a Court-sale of the pledged jewels 
Section 11 of the Act relates to redemption of articles pledged with a pawn-broker. 
That indicates that every pledge will be redeemable within one year from the date of 
pawning, provided there 1s no contract between the parties enabling redemption at 
any longer period. The more important and relevant section is section 12, which. 

says that a pawned article shall not be disposed of by the pawn-broker otherwise than 
by sale in public auction conducted ın accordance with such rules as might be pres- 
cribed under the Act. The contention that found acceptance with the Courts below 
was that, as attachment and sale by Court 1n execution of the decree would not be 
one in accordance with rules prescribed under the Act, ıt must be held that the execut- 
ing Court had no power to direct a sale of the pledged articles There are two answers 
to this contention The first 1s. that section 12 prohibits only a private sale of the 
pledged articles, and ıt has no application to a Court-sale Secondly, the section 
relates to sale of pledged articles by the pawn-broker for realising his dues 1n respect 
of which the pledge is created and subsists In the present case, the execution that 
1s sought 1s 1n respect of an amount which is due under a decree of Court and which 
is independent of the debt, for which the articles were pledged The only question. 
is whether there 1s a property of the judgment-debtor with the decree-holder, which 
can be brought to sale. Admuttedly these jewels were pledged as security for the 
repayment of the original debt, which we shall refer to as the debt for Rs. 2,900. 
The judgment-debtor will have an undoubted right to redeem that pledged article, 
and, ın case of sale of the pledged article by the pawnee, the judgment-debtor wylf 
be entitled to receive the surplus of the sale proceeds after payment to the creditor: 
This interest can certainly be attached in execution of any other decree against that 
judgment-debtor. This is precisely what the appellant seeks to do ın the present 
case I cannot see how the Court-sale held ın execution of a decree for payment of 
money can be said to be against the provisions of section 12 of the Pawn-brokers Act. 
But, at the same time, I consider that 1t 1s desirable that certain safeguards should be 
given. If the appellant wants to bring the properties to sale, he should deposit the 
properties ın Court and also file a statement of his claim ın respect of which the pledge 
has been created Due notice of his claim under the pledge should be given to the 
judgment-debtor The Court should then enquire summarily into the question as to 
how much would be due under the pledge, 2 ¢ , after notice to the judgment-debtor. 
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That amount of debt thus ascertained should be notified in the sale proclamation, 
in case such sale 1s permissible under the existing Gold Control Rules. Otherwise 
the Court should investigate the best method of realising the proceeds of the Jewels 
pledged in strict accordance with the Gold Control Rules If monies are realised 
the Court should give direction for allocating the proceeds after deducting the expen- 
ses of sale,—first to the pledge, and later, to the decree which is under execution. I 
set aside the order of the lower Courts and direct the executing Court to restore the 
execution petition to its file and dispose of ıt in the light of the observations made 
above 


There will be no ordei as to costs 


KS —— Appeal allowed. 
: IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -——Mnr. JusTicE G R JAGADISAN 
Rukmani Bai - Appellant * 
v. 
C. R. Govindaswamy Chetty .. Respondent. 


Criminal Procedure Code (V of 1898), sections 195, 476 and 479-A—Offences affecting the administration of 
justwe—False evidence and fabrwating false evidence by witness in judicial proceeding—Notue to the person affected 
before laying a complaint—Necessary 1n the interests of justice —Non-compliance, renders proceedings illegal 


Maxims—Audi alteram partem 


On a strict construction of section 479-A (1) of the Criminal Procedure Code notice to the person 
affected, namely, the witness charged with having siven false evidence or fabricated false document is 
not necessary But all the same notice should be issued as there 1s no reason why the well-known and 
"well accepted principle of aud: alteram partem should not apply That no man shall be condemned be- 
hind his back 1s a rule of natural justice which has been repeatedly laid down ın the matter of observance 
of judicial procedure both m established Courts and even in tribunals 


Prosecuting a person for an offence under the Indian Penal Code is certainly a grave matter and 
however much it may be called for 1n the interests of justice the person who is to face the prosecution 
should in all fairness be given an opportunity to vindicate himself if he can even prior to the commence- 
ment of the prosecution 1n cases governed by sections 476 and 479-A, Criminal Procedure Code 


The very object of the provisions of section 195 of the Code making certain offences not cognisable 
without the Court :tself fing the complamt and the scheme of the provisions of sections 476 and 479-A 
of the Code show that in offences affecting the administration. of justice prosecution should not be 
launched as a matter of routine or in a mechanical manner 


The filing of the complaint without issuing notice to the person concerned before the Magistrate 
is illegal and improper 
Appeals against the decree of the City Civil Court at Madras, dated 14th Septem- 
‘ber, 1959 and passed in OS No. 696 of 1958. 


S. N. Balaraman, for Appellant. 
K. Srinwasa Rao, for Respondent. 
The Court made the following 


ORDER. [—Learned counsel on both sides 1eport settlement. The settlement 
reached ıs that the appellant is to withdraw the appeal (Appeal No 4 of 1960) 
and that the respondent should not press for costs. The appeal 1s withdrawn and 
disfnissed. ‘There will be no order as to costs. 


The City Civil Judge has granted sanction to prosecute the appellant for an 
offence of alleged fabrication of documents — Itis represented that actually a criminal 
complaint has been filed and is pending before the Chief Presidency Magistrate. 
I am of opinion that notice of the proceeding granting sanction should go to the 
Public Prosecutor to find out whether the case 1s a fit one for this Court to annul the 
sanction granted Notice to the Public Prosecutor 
a a a — A a a 

+ 10th April, 1962 


*Appeal No 4 of 1960 30th August, 1962 
(A AO No 275 of 1959) (8th Bhadra, 1884, Saka) 
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The Civil Miscellaneous Appeal came on for hearing after notice to the 
Public Prosecutor 
~ T M. Kasturi, M/s Fan and San and S. N. Balaraman, for Appellant 


K. Srınwasa Rao, for Respondent 1n G M.A. No 275 of 1959. 
The Public Prosecutor, for State. 


'The Court delivered the following 


Jupcment —In disposing of the suit, OS No 696 of 1958, the learned City 
Civil Judge at Madras directed a complaint to be filed against the defendant ın the 
suit and D.W. 1, a witness examined on the side of the defendant for offences under 
sections 193 and 196, Indian Penal Code. He found that DW 1 was responsible 
for brmging about a forged document, and that both defendant and D W. 1 per- 
jured and gave deliberately false evidence before the Court. In his view, in thee 
interests of justice, ıt 1s expedient that both of them should be prosecuted This 
direction was given by the learned Judge presumably under the provisions. 
of section 479-A, Criminal Procedure Code The point that 1s now raised before 
me 1s whether the facts and circumstances of the case warrant the filing of the com- 
plaint and whether the provisions of section 479-A, Criminal Procedure Code have 
been strictly complied with. 


/ 


The suit, O S No. 696 of 1958, was for recovery ofa sum of Rs 5,644 from the 
defendant. The defendant, a lady, took on lease a theatre known as Kothandarama 
Talkies in West Mambalam for exhibition of films on a monthly rental of Rs 250 
The theatre belonged to the plaintiff. She also hired from the plaintiff the furniture 
and other equipments 1n the theatre agreeing to pay a monthly hire of Rs. 200. 
The lease of the theatre 1s dated rst November, 1954 and the hiring agreement 1s 
dated 1st December, 1954 The plaintiff alleged that the defendant had paid hire 
only up to 1st March, 1956 and defaulted to pay hire subsequently The suit was 
laid for recovery of the arrears of hire, namely, Rs. 5,000 for a period of 25 months 
upto the end of 31st March, 1958. The defendant resisted the suit contending that 
she had paid a sum of Rs. 5,000 as advance and besides the said amount the plaintiff 
had also received several payments from her, and that there was nothing due by way 
of arrears of hire under the hiring agreement. In support of her defence, the defen- 
dant produced a receipt Exhibit B-1, dated oth May, 1955 alleged to have been 
executed by the plaintiff in her favour. The receipt recites as if the plaintiff had 
received a sum of Rs. 9,000 on gth May, 1955. ‘The plaintiff's case was that he 
passed the receipt, Exhibit B-1 only for a sum of Rs. 300 which amount was paid to 
him through the defendant's clerk, one Kothandam and that subsequently the 
defendant had altered the figure Rs 300 into Rs 2,300 and also interlined a sentence. 
at the end of the receipt before the plaintiff's signature as if the sum of Rs. 9,000 had 
been received. The last sentence in the receipt reads as follows: “TI received 
to-day Rs. 9,000 as loan to be adjusted towards the rent." D.W. 1 is the father-in- 
law of the defendant, who was admittedly managing the business affairs of the 
defendant including the running of the theatre. Both the defendant and D.W 1 
went into the witness-box and deposed that a sum of Rs. 9,000 was paid on the date 
of the receipt. The learned City Civil Judge found that a mere look of the receipt, 
Exhibit B-1 would disclose the fact of a material alteration. Of course he disbelievede 
the ee of the defendant and DW 1. The finding of the learned Judge is thus 
recorded : 


** Tt 1s therefore obvious that the alleged payment of Rs 9,000, 1s an afterthought, having got such 
a recital incorporated 1n the receipt Exhibit B-1 It 1s a rank forgery deliberately made to escape the 
lability for the suit claim ” 
The suit was decreed in favour of the plaintiff for a sum of Rs 5,322 with propor- 
tionate costs. Adverting to the question of the desirability of launching prosecution. 
against the defendant and D W 1 for offences under section 193 and section 196, 
Indian Penal Code, the learned Judge observed thus 


* Before parting with this case, I cannot but remark that this 1s a case of deliberate attempt at 
forgery with a view to escape the lability for the suit claim The fact that the defendant happens to be: 
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a lady would not minimise the gravity of the offence However, the evidence im this case shows that she 
is only playing to the tune of her father-in-law, D W 1, who is the man ın charge of her affairs. It 1s. 
the hand of D W 1 that was responsible to bring about this forged document and he has given delibera- 
tely false evidence before Court I feel that 1t 1s ın the interest of justice that ıt ıs expedient that D We 
1 and the defendant should be prosecuted for the offence under sections 193 and 196, Indian Penal 
Code Necessary complaint will be filed against both ın due course ” 

The defendant preferred the above appeal 1n this Court against the Judgment 
and Decree of the learned City Civil Judge in the suit. The defendant and DW 1 
have also preferred a Civil Miscellaneous Appeal, C.M A No. 275 of 1959 1n this 
Court, challenging the direction of the Court below for filing a complaint before the 
Magistrate to try the offence under sections 193 and 196, Indian Penal Code The 
parties to the suit have entered into a compromise and the appeal was posted before 
me for reporting settlement On roth April, 1962 I passed an order dismissing the 
appeal as the parties had reported settlement But the Civil Miscellaneous Appeal 
had to be dealt with independently of the compromise between the parties as the 
question of the necessity or desirability of a prosecution 1s one which relates to the 
public administration ofjustice. I directed notice to issue to the Public Prosecutor. 
‘The matter has again been posted before me to-day,and I have heard learned counsel 
for the appellants ın the Civil Miscellaneous Appeal and the learned Public Prosecu- 
tor. Of course the plaintiff in the suit is no longer interested in pressing for an 
order for prosecution against the defendant or her witness. 

I entirely agree with the learned City Civil Judge that the case 1s a fit one for 
filing a complaint to prosecute the defendant and her witness, D.W. 1 for offences 
under sections 193 and 196, Indian Penal Code — It 1s fairly obvious that the receipt 
Exhibit B-1 has been materially altered and fabricated by the defendant and her 
partisans and that the evidence of the defendant and D W 1 is perjured testimony. 
If the order directing the filing of the complaint 1s 1n accordance with section 479-À, 
Criminal Procedure Code or 1s not in any way irregular or illegal I would have 
concurred with the view of the Court below and allowed the prosecution before the- 
Magistrate to take 1ts normal course 


It is however contended by Mr T. M. Kastur1, learned counsel for the appellant 
that the provisions of the Criminal Procedure Code have not been duly or strictly 
complied with by the Court below Sections 476 to 479-À in Chapter XXXV of 
the Criminal Procedure Code relate to offences affecting administration of justice. 
Section 195, Criminal Procedure Code, provides that no Court shall take cognisance- 
of an'offence punishable under sections 193 or 196 of the Indian Penal Code when: 
such offence is alleged to have been commutted 1n or in relation to any proceeding 
in any Court, except on the complaint ın writing of such Court or of some other- 
Court to which such Court is subordinate When any Civil, Revenue or Criminal 
Court is of the opinion that 1t is expedient in the interests of justice that an enquiry 
should be made into any offence referred to 1n section 195 which appears to have 
been committed 1n or 1n relation to a proceeding in that Court such Court may after 
such preliminary enquiry, if any as it thinks necessary, record a finding to that effect 
ànd make a complaint thereof 1n writing signed by the Presiding Officer of the Court 
and shall forward the same to a Magistrate of the First Class having jurisdiction. 
This 1s section 476. The relevant section, the construction of which comes 1n for 
consideration in this case, is section 479-A Omitting portions which need not be 
advtrted to in this case the section reads as follows : 

* (1) Notwithstanding anything contained in sections 476 to 479 inclusive, when any Civil, 
Revenue or Criminal Court ıs of opinion that any person appearing before ıt as a witness has ntentional- 
ly given false evidence ın any stage of the judicial proceeding or has intentionally fabricated false 
evidence for the purpose of being used 1n any such stage of the judicial proceeding, and that, for the 
eradication of the evils of perjury and fabrication of false evidence and in the interests of justice, ıt 1s 
expedient that such witness should be prosecuted for the offence which appears to have been committed’ 
by him, the Court shall, at the time of the delivery of the judgment or final order disposing of such 
proceeding, record a finding to that effect stating 1ts reasons therefor and may, if it so thinks fit, after 
giving the witness an opportunity of being heard, make a complaint thereof in writing signed by the 
presiding officer of the Court setting forth the evidcence which 1n the opinion of the Court 1s false or 
fabricated and forward the same to a Magistrate of the First Class having Jurisdiction, and may, 1f the 


accused 1s present before the Court, take sufficient security 
* * * * * 
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(4) Where in any case a complaint has been made under sub-section (1) and an appeal has been 
preferred against the decision arrived at ın the judicial proceeding out of which the matter has arisen, 
the hearing of the case before the Magistrate to whom the complaint was forwarded or to whom 

«the case may have been transferred shall be adjourned until such appeal 1s decided , and the appellate 
‘Court, after giving the person against whom the Complaint has been made an opportunity of being 
heard, may, 1f ıt so thinks fit, make an order directing the withdrawal of the complaint 


(5) In any case, where an appeal has been preferred from any decision of a Civil, Revenue or 
Criminal Court but no complaint has been made under sub-section (1), the power conferred on such 
Cıvıl, Revenue or Criminal Court under the said sub-section may be exercised by the appellate Court, 
and where the appellate Court makes such complaint the provisions of sub-section (1) shall apply 
accordingly, but no such order shall be made, without giving the person affected thereby an opportunity 

of being heard 


(6) No proceedings shall be taken under sections 476 to 479 inclusive for the prosecution of a 
person for giving or fabricating false evidence, if ın respect of such a person proceedings may be taken 


under this section " 
e 


Section 479-A, Criminal Procedure Code governed a case of a person appearing 
before the Court as a witness and intentionally giving false evidence before 1t in the 
course of any judicial proceeding, and a case where such person has intentionally 
fabricated false evidence for the purpose of being used ın any such proceeding In 
express terms this section bars the operation of sections 476 to 479 1n the matter of 
prosecution of the person giving or fabricating false evidence ‘The requirements 
of section 479-A have been clearly laid down 1n that section The Court shall at the 
time of the delivery of the judgment or final order record a finding to the effect that 
false evidence has been intentionally given or false evidence has been intentionally 
fabricated and that 1t 15 expedient in the interests of justice that the delinquent should 
"be prosecuted for the appropriate offences under the Indian Penal Code Should 
the person against whom the complaints directed to be laid, whether he 1s a party 
to the proceeding or is a mere witness, be served with * show cause notice" as to 
why he should not be prosecuted for the particular offence with which he is charged 
and be given an opportunity to show that there are no grounds for the matter being 
taken to the Criminal Court, and does section 479-A make 1t incumbent upon the 
‘Court to 1ssue such notice or to afford such opportunity 1s the 1eal question that 
arises in this case The words used in section 479-A are 


“The Court . may, if it so thinks fit, after giving the witness an opportunity of being heard 
make a complamt thereof ın writing ” 


A party who gives evidence also becomes a witness Of course there may be a 
witness who 1s not a party to the sut While the party is very often represented by 
counsel a witness has no locus stand: to engage counsel and participate in the trial of 
the action. JI must confess that the language of the provision ıs somewhat perplex- 
ing. Itis not quite clear whether the words “ after giving the witness an opportunity 
.of being heard ” have been inserted to operate as a pre-requisite or a condition for 
the exercise of Jurisdiction to file the complaint. It 1s possible to argue that the ques- 
tion of issuing notice or not ıs purely a matter of discretion for the Court. ‘The words 
* may if it so thinks fit" occurring before the words “ after giving a witness an 
opportunity of being heard ” rather indicate that the issuance of the notice is not 
mandatory. A comparison of the language of sub-section (4) and su -section (5) 
may not be out of place. Sub-section (4) governs a case where a complaint has bgen 
made under sub-section (1) and an appeal has been preferred against the decision 
arrived at in the judicial proceeding In such a case if the appellate Court directs 
the withdrawal of the complaint it should give the person against whom a complaint 
has been made an opportunity of beg heard. The language of sub-section (4) 
does not admit of any doubt or difficulty on the question of notice because the words 
are “ the appellate Court after giving the person against whom a complaint has been 
made an opportunity of being heard * Indeed I am unable to understand why the 
Legisla ure has insisted upon issue of notice to the person complained against when 
after all the appellate Court was only going to pass an order in his favour by with- 
drawing the complaint. But anyhow the language is unmistakable and notice in 
such cases is essential. But sub-section (5) is even more clear than sub-section (4). 
That governs a case where no complaint had been made under sub-section (1) and 
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the appellate Court deals with the matter for the first time in regard to the laying 
‘of the complaint. The specific provision ıs : 


** Where the appellate Court makes such complaint the provisions of sub-section (1) shall apply 
accordingly and no such order shall be made without giving the person affected thereby an opportunit 
of bemg heard ” 


It ıs possible to argue from this provision that notice to the person complained against 
is not contemplated or provided for under sub-section (1) as otherwise there was no 
necessity for the Legislature to specifically state in sub-section (5) that no order shall 
be made without giving the person affected an opportunity of being heard. If 
sub-section (1) 1n 1ts own terms mandatorily provides for the issue of notice to the 
person affected by the complaint, it would have been enough for the Legislature to 
say that the appellate Court may make the complaint 1n accordance with the provi- 
sions of sub-section (1). This is perhaps an indication that in the opinion of the 
Ltgislature there 1s no necessity to issue notice to the person affected, 1f the complaint 
is directed to be filed by the very Court which conducted the proceedings and 1n the 
course of which it was found that a particular person was guilty of giving false evı- 
dence or fabricating documents, but that, 1f the complaint 1s to be filed at the instance 
of some other Court even if 1t be the appellate Court, notice 15 necessary 


Looking to the provisions of section 476, it 1s found that the Court may, after 
such preliminary enquiry, if any, as ıt thinks necessary, record a finding to the effect 
that there 1s proof of prima facie guilt and that 1t 1s expedient ın the interest of justice 
that the delinquent should be prosecuted. The question as to how far notice is 
necessary ın an application under section 476 has been the subject of conflicting 
judicial pronouncements 


In Gantz v Harcourt? a single Judge of the Calcutta High Court, Buckland, J., 
has taken the view that 1t 1s not necessary that a notice should be given to the person 
against whom the order 1s sought on an application under section 476 I must say 
that the learned Judge has expressed himself very strongly against giving notice At 
page 437 the learned Judge observed . 


** There 1s the further question whether the person, against whom the application 1s made, should 
be given an opportunity of being heard upon the preliminary enquiry , but this in may judgment, 1s 
generally to be deprecated It might result, in some measure, 1n converting the enquiry into an 
enquiry not dissimilar from that which 1t would be the duty of a Magistrate to make and ıt might m- 
volve the person against whom the order 1s sought 1n himself giving evidence on oath by affidavit or 
otherwise which would be contrary to the spirit of the criminal law in this country ? 


In Z2aqat Husain v. Vinay Prakash? a Division Bench of the Allahabad High Court 
expressed itself thus 


“We therefore think that the applicants never had proper notice and were certainly taken unaware 
It has been held 1n a number of cases that although the plain terms of section 476, Criminal Procedure 
‘Code do not insist upon notice nevertheless 1t 1s highly desirable that such notice should be given 


"The same view has been held by the Bombay High Court m Baz Kasturi Bai v 
Vanmalidas 3 


My attention’ has been drawn to the decision of the High Court of Andhra 
Pradesh in Muniamma, In ret. The learned Public Prosecutor has relied upon the 
observation of Basi Reddy, J. at page 860 : 


° “Section 479-A, Criminal Procedure Code, contemplates, three steps (1) the recording of a 
finding 1n terms of sub-section (1) at the time of the delivery of the judgment or final order disposing of 
the judicial proceeding in the course of which a witness has given false evidence , (2) the issue of 
notice to the witness and giving him an opportunity of being heard , and (3) the making of a com- 
plaint in writing signed by the presiding officer of the Court setting forth the evidence which, in the 
opinion of the Court 1s false, and forwarding the case to a Magistrate of the First Class having jurisdic- 
tion to try the case The section enjoins that the first step should be taken at the time of the delivery 
of the judgment or final order It does not further require that the formal complaint itself should be 
filed on that date” 
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As I understand this judgment the learned Judge seems to lay down that notice 1s 
necessary to the witness so as to afford him an opportunity of being heard before 
actually the complaint 1s filed Ofcourse the question for consideration ın that case 

as not whether the proceedings were bad because of absence of notice This view 
of the learned Judge of the Andhra Pradesh High Court was considered by this Court 
in Kast Thevar v Chinniah Konar? That ıs a decision of Somasundaram, J. The 
Headnote of that decision reads : 

“ The conditions necessary for the application of section 479-A are that the Court before 1t delivers 
its Judgment or at any rate at the time of delivering the judgment must form an opinion that particular 
witness, or witnesses, 1s or are giving false evidence A Court can come to a conclusion that a witness. 
1s false only when there are materials placed before 1t to justify that opinion Mere appearance of a. 
person as a witness will not justify the Court to take action under section 479-A Where ıt 1s only 
after the judgment was delivered that the necessary documents which would establish the falsity of the 
evidence of the witness were obtained and brought to the notice of the Court, section 479-A will not. 
apply and sub-section (5) of that section will not operate as a bar for proceeding under section 476 to- 


That again was a case where the question of the necessity for the 1ssue of a notice for 
the laying of a valid complaint did not arise for consideration The decision of the 
Andhra Pradesh High Court was distinguished by Somasundaram, J , on the ground. 
that 1t was a case in which material for the Court to come to the conclusion on the 
question of the guilt of the witness was available even at the time of the pronounce- 
ment of the judgment 1n the main case. 


Mr T M Kasturi, learned counsel for the appellants, relied upon the decision of 
the Supreme Court in Dr. Pal Chaudhry v. State of Assam? In that case the High 
Court of Assam set aside an order of acquittal passed by the Sessions Judge 1n a. 
criminal case and convicted two persons of the offence of rape. A retired Civil. 
Surgeon was examined as DW 2 on behalf of the accused. He was asked to show 
cause why he should not be prosecuted under section 193, Indian Penal Code, for 
giving false evidence in the criminal case. The learned Judge of the Assam High 
Court came to the conclusion that the case was a fit one for a complaint being filed 
under section 193, Indian Penal Code and directed the Registrar of the High Court 
to lodge the complaint in the Court of the Deputy Commissioner, Lakshmipur. The 
aggrieved person filed the appeal before the Supreme Court, challenging the correct-- 
ness of the order directing the filing of the complaint. His contention was that the 
terms of section 479-A were not complied with. The Supreme Court held that the 
case was governed by sub-section (5) of section 479-A and that therefore both 
sub-section (1) and sub-section (5) of section 479-A have to be complied with. At 
page 71, Sarkar, J, observed thus: 


f 


“The combined effect of these sub-sections 1s to require the Court mtending to make a complaint; 
to record a finding that 1n its opinion a person appearing as a witness has intentionally given false evı- 
dence and that for the eradication of the evils of perjury and ın the interests of justice, it 1s expedient 
that such witness should be prosecuted for the offence and to give the witness proposed to be proceeded! 
against, an opportunity of being heard as to whether a complamt should be made or not ” 


It seems to us that none of these conditions of the section was observed by the High Court when 
it directed the complaint to be made ” x 
As I have already stated there ıs no difficulty in construing the provisions of section 
479-A (5) 1n view of the mandatory provision contained therein that * no order under 
sub-section (1) shall be made without giving the person affected an opportunity of 
being heard ' I do not think that the decision of the Supreme Court has any applica- 
tion to the facts of the present case 


In my opinion on a strict construction of section 479-A (1) notice to the person 
affected, namely, the witness charged with having given false evidence or fabricated 
false document 1s not necessary But all the same notice should be issued as there 
is no reason why the well-known and well accepted principle of audi alteram partem 
should not apply That “ No man shall be condemned behind his back ”, is a rule 
Se e e i i A pe 


| (1950) 2 MLJ 534 1959 MLJ. (C1) 2 (1960) SCJ. 1079 (1960) 2 An W 
953. TLR (1959) Mad. 990 ALR. 1960 (SC) 6 (1960) 2 An 
Mad. 77 M.L 


R 
1960 M.LJ. (Cr) 691 (1960) 2 


) 69 
J (S.C) 69 


I] STATE OF MADRASv M/S. VOLTAS LTD., BOMBAY-I. 427 


of natural justice which has been repeatedly laid down in the matter of observance 
of judicial procedure both 1n established Courts of the land and even ın tribunals. 
The English 1ules of ‘natural justice’ resemble the concept of ‘procedural due process? 
in the United States In spite of the trenchant observation of Lord Shaw 1niLocal 
Gove nment Board v. Alridge+, that the rule 1s a high sounding expression though ha:m- 
less, that 1n so far as ıt attempts to reflect the old jus naturale, 1t 1s a confused and un- 
warranted transfer into the ethical sphere of a term employed for other distinction, 
and that 1t 1s vacuous 1n so far as tis resorted to for other purposes, ıt has stood the test 
of time and has survived the occasional judicial gibes in regard to its contents and 
scope The duty to actjudicially would be wholly illusory if the authority discharging 
the duty can at his will and pleasure dispense with notice to the person affected and 
proceed ex parie However debatable may be the question whether the non-observance 
of the 1ule would vitiate the proceedings of bodies whose functions are not strictly 
judicial, Courts and judicial tribunals must adhere to 1t as they cannot shed them- 
selves of their essential features It seems to me that 1t would be a travesty of law 
and justice 1f a Court can render decisions against persons without notice to them 
on the ground that there 1s no provision of law requiring such notice to be given. 
Prosecuting a person for an offence under the Indian Penal Code 1s certainly a grave 
matter and however much it may be called for ın the interests of public admanistra- 
tion of justice the person who 1s to face the prosecution should 1n all fairness be given 
an opportunity to vindicate himself 1f he can even prior to the commencement of the 
prosecution m cases governed by section 476 and section 479-À, Criminal Procedure 
Code The very object of the provisions of section 195, Criminal Procedure Code, 
making certain offences not cognisable without the Court itself fing the complaint 
and the scheme of the provisions of sections 476 and 479-A, Criminal Procedure 
Code show that 1n offences affecting the administration of Justice prosecution should 
not be launched as a matter of routine or in a mechanical manner It is true that in the 
present case there 1s prima facie evidence to show that the defendant and her witness, 
D.W. 1 have sought to support the defence by giving false evidence and by fabricating 
false documents , and 1f the complaint had been laid after due notice to the persons 
accused and after hearing them, I would have been very reluctant to quash it. — It 1s 
common ground that no notice was issued to the defendant and D.W. 1 to show cause 
why the complaint should not be laid In my opinion, the filing of the complaint 
in these circumstances before the Magistrate 1s illegal and improper. 


I therefore direct the withdrawal of the complaint under section 479-A. There 
will be an order accordingly The Civil Miscellaneous Appeal 1s allowed. 


V.S. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mm. Justice G. R. JAGADISAN AND K. SRINIVASAN. 


The State of Madras represented by the Deputy Commissioner of 
Commercial Taxes, Madras Division, Madras .. Petitioner * 


v. 
M/s Voltas Limited, 19, Graham Road, Bombay-r .. Respondent. 


Madras General Sales Tax Act (LX of 1939), section 2 (h)—Works contract—Contract for providing the 
buflding with a system of air-conditioning of the building— Agreement—Construction—No sale of machinery 
wnvolued —.No taxable transaction 


The construction of the building called for as an integral unit thereof provision for air-conditioning 
the entire building consisting of several floors In carrying out the contract the assessee had to super- 
vise the construction of the building itself in order that the air-conditioning as a whole could be efficient- 
ly designed and erected Where the air-conditioning of a building of this type consisting of several 
floors 1s called for, the contractor undertaking the work has to design the layout of the various items of 
machinery involved in the fabrication of such a unit and provide for its installation ın a particular 
manner, the method of installation necessarily varying with the type of the building, the space available 
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and other attendant features A work of this description had necessarily to go hand in hand with the 
construction of the building :tself, with the assessee rendering the required technical assistance to the 
architects and other construction contractors during the course of the erection of the building. The 
assessee could not pick up various pieces of machinery from the market and just put them together and 
deaveitthere In addition to designing the machinery which would be capable of handling the amount 
of air-conditioning required, the contractors had to set 1t up in a particular manner insulate the air 
passages carrying dehumudified and chilled air to the various parts of the building, to provide false 
ceilings specifically designed for each floor and design the passages 1n such a manner that the entire 
building would receive the advantage of the air-conditioning. 


Special reference has also to be made to the construction of underground tanks to hold water, the 
laying of pipes to circulate 1000 gallons of water per minute employed in cooling the refrigerator and 
the erection of a cooling tower to cool the water to render 1t capable of use over and over again When 
once the entire unit 1s connected up 1n the manner required it 1s virtually impossible to remove any 
part of the machinery. 


In order to determine whether any taxable transaction, taxable under the Sales Tax Act 1s 


involved ıt ıs the agreement between the parties that has to be scrutinised E 


There 1s no indication ın the contract that there was any agreement between the contracting parti- 
es that there was to be a sale of any part of the machinery as such. The present case squarely falls with- 
in the principles laid down in the Gannon Dunkerly’s case, (1958) SG J 696 (1958) 2 MLJ (S C) 
66 (1958) 2 An W.R (S.C) 66. 


It ıs only the probable cost of the material that had to be imported from abroad that 1s specified 
in the contract There 1s no indication as to the cost of the material which had to be locally procured 
and which had also to be employed ın the execution of the contract The mere break up of the figures 
does not lead to the conclusion that there was a stipulation for the sale of the machinery simpliciter, 


Because the contractors asked for payment of fifty percent of the value of the goods delivered at 
site, 1t cannot be inferred that there was a sale of that item of machinery The mode of payment does 
not carry with ıt any 1mphication that there was a sale of the goods as such at any stage of the contract. 


There was no agreement which stipulated for the sale of materials as such ‘as a divisible part 
of the contract entered into. No part of the turnover became taxable 


Petition under section 38 of the Madras General Sales Tax Act, praying the 
High Court to revise the Order of the Sales Tax Appellate Tribunal, Madras 
dated 5th August, 1960 and made T. A. No. 825 of 1959. (Appeal No 535 [59-60, 
dated goth September, 1959 on the file of the Appellate Assistant Commissioner of 
Commercial Taxes, North Madras, Madras, A.3-A/106/ 55-56, dated 28th 
September, 1956 'on the file of the Deputy Commercial Taxes Officer VI, 
Special Circle, Non-Resident, Madras ) 


G. Ramanujam for the Government Pleader, (A. Alagzriswam), for Petitioner, 
K. C. Jacob and S. K. L. Ratan, for Respondent. 
The Judgment of the Court was delivered by 


Srinwasan, J. The Bombay Mutual Insurance Building, which houses the 
units of the Life Insurance Corporation, 1s a building which consists of six floors be- 
sides the ground floor The construction of the building called for as an integral 
unit thereof provision for air-conditioning the entire building. The building space 
consist of nearly 67,000 square feet, the cubic contents calling for air-conditioning be- 
ing nearly 81 lakhs cubic ft When the construction of the building was undertaken 
Messrs. Voltas Ltd , were assigned the contract for providing the building with a 
system of air-conditioning of the building. ‘This air-conditioning called for a complete 
change of fresh chilled air within the space of 45 to 50 minutes to serve the needs 
of an approximate number of 1,000 persons distributed throughout the buildmg. 
The design had to be taken into account the temperatures inside and outside the 
building during different parts of year and the humidity of the air as well. Provi- 
sion had to be made for locating the complicated machinery required for the purpose 
in the basement of the building, and the lay-out had to be specially designed to carry 
the heavy load and to be free against vibration. It also called for integral air-ducts 
or passages to be constructed to take the chilled air from floor to floor and for the 
removal of the used-up air from the conditioned space. Messrs Voltas Limited 
submitted its proposals in this regard, and finally a contract was entered into on the 
23rd July, 1952. The value of the contract was Rs 6,95,500 for the supply and instal- 
lation of an air-conditioning plant The contract contained detailed particulars of 


I] STATE OF MADRAS V. M/s. VOLTAS LTD , BOMBAY-1. (Srinwasan, F ). 429 


the work that had to be done by Messrs. Voltas. It specified in particular the manner 
in which the distribution of the conditioned air had to be made throughout the build- 
ing to the provision of false ceilings as a measure of insulation, the fabrication on the» 
spot and fixing to the building, and 1mbedding in the structure various parts of the 
machinery, including pipes, etc It also set out in some details the different types of 
machinery that would be utilised in the fabrication of the air-conditioning unit and 
the msulation material that would be employed. It specified 1n particular that the 
material that would be imported would be of the value of Rs. 2,75,000, but that the 
overall price of the contract of Rs 6,95,500 was not subject to any change 1n the 
factory prices ruling at the time of the shipment The price was however subject to 
fluctuation arising from the exchange rate or freight, 1nsurance or 1mport duty. 


The Deputy Commercial Tax Officer assessed Messrs. Voltas on an amount 
of Rs 5,02,773 representing the assessable turnover of the works contract The 
contention of the assessee was that 1t was a composite works contract and that there 
was no basis for making an assessment on a presumed sale of goods ‘This conten- 
tion was not accepted by the assessing authority, nor did it find any favour with the 
Appellate Assistant Commissioner, whose reasoning, though far from clear, purport- 
ed to hold that the air-conditionmg plants can be fixed or removed and they cannot 
form part of the building as ın a works contract considered in the Gannon Dunkerley 
case. On a further appeal to the Tribunal, the assessee succeeded ın establishing 
that on a proper construction of the terms of the contract, the agreement did not call 
for the sale of the various component parts of the machinery, and that the contract 
was one which involved the supply of these materials by the appellants and using 
their technical skill for linkmg up these materials by suitable pipe connections and 
so on and further linking them up with the structure of the building, so that the plant 
may form an integral part of the whole structure The Tribunal referred to the 
decisions in the Gannon Dunkerley Case, and the Sundaram Motor Case 2, and concluded 
that the contract was a composite one for the supply of materials and labour, and 
further, as a result of a personal inspection of the building and the installation, the 
Tribunal came to the conclusion that the refrigerating plant had become an integral 
part S the building and an accretion to it. The result was that the assessment was 
set aside 


The State of Madras through the Deputy Commissioner of Commercial Taxes 1s 
the petitioner and the conclusion reached by the Tribunal 1s attacked as erroneous. 
It is urged that the agreement amounts in substance to a sale of the air-conditioning 
plant and does not cease to be a sale merely because the seller has undertaken to fix 
the machinery in the purchaser’s premises. 


One important feature that has to be mentioned is that ın the carrying out of a 
contract of this description, the assessees had 1n fact to supervise the construction of 
the building itself ın order that the air-conditioning of the building as a whole could 
be efficiently designed and effected. A note in this regard was submitted to the 
Tribunal, the contents of which were accepted as substantially correct by the Depart- 
ment and this note was to a large extent relied upon by the Tribunal in reaching its 
conclusion. An examination of both the contract and the note clearly indicates that 
this ıs not analogous to a case where a dealer in refrigerating machinery supplies 
a self-contained unit for the purpose of an-conditioning one or more rooms. Where 
such air-conditioning on a small scale 1s called for, there are units indicated as 1 ton, 
2 tons, etc., up to 5 tons, which can, without modification air-condition spaces of 
limited areas and volume. Provision of such air-conditioning calls for nothing more 
than making the;room more or less air-tight and fixing the unit ın question to a window 
or other apperture and sealing off any draught of air except through the air-condition- 
ing apparatus. Had it been a case of a dealer supplying air-conditioning units of that 
type in large numbers to air-condition individual rooms even of a large building, it 
might perhaps follow that what was really involved was a sale of the air-conditioning 
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unit, though certain charges might be levied for the purpose of fixing the unit The 
present is not a case of that type Admittedly there 1s no air-conditioning unit 
which is available as such for the purpose providing air-conditioning fora building 
as a whole Where the air-conditioning of a building of this type consisting of several 
floors 1s called for, the contractor undertaking the work has 1n fact to design the lay- 
out of the various 1tems of machinery involved 1n the fabrication of such a unit and 
provide for its installation in a particular manner, the method of installation. neces- 
sarily varying with the type of the building, the space available and other attendant 
features. A work of this description had necessarily to go hand in hand with the 
constructions of the building itself, with the assessees rendering the required technical 
assistance to the architects and other construction contractors during the course of the 
erection of the building This was clearly not a case where Messrs. Voltas could 
pick up various pieces of machmery from the market and just put them together agd 
leave it there. In addition to designing the machinery which would be capable of 
handling the amount of air-conditioning required, the contractors had to setit upin 
a particular manner, insulate the air passages carrying dehumudified and chilled air 
to the various parts of the building, to provide false ceilings specially designed for 
each floor and design the passages in such a manner that the entire volume of the 
building would receive the advantage of the air conditioning. Among a multitude 
of other features which are inherent in a work of this complicated description, special 
reference has also to be made to the construction of underground tanks to hold water, 
the laying of pipes to circulate 1,000 gallons of water per minute employed in cooling 
the refrigerator and the erection of a cooling tower to cool the water to render it 
capable of usc over and over again. The note submitted by the assessees, which 
as we have pointed out, is accepted as correct by the Department, shows that when 
once the entire unit is connected up in the manner required, it is virtually 1mpossi- 
ble to remove any part of the machinery. 


It is perhaps hardly necessary for us to set out these features, for, in order to 
determine whether any taxable transactions, taxable under the Madras General 
Sales Tax Act, is involved, 1t is the agreement between the parties that has to be 
scrutinised We have nevertheless thought it fit to specify these details, which 
have also been referred to PY the Tribunal in its judgment in even greater detail, 
in order that the scope of the work undertaken by the assessees may be clearly 
understood. 


It seems to us that the decisions of the Supreme Court dealing with this line 
of cases are against the contention advanced by the Department. We may refer 
to State of Madras v Gannon Dunkerley @ Co.1. There the question arose whether 
the imposition of tax on the supply of materials used in building contracts was 
warranted by the provisions of the Madras General Sales Tax Act and whether 
in fact that provision of the Act bringing to tax the turnover or any part of the 
turnover represented by a building contract was intra vires of the Legislature The 
ultimate decision in the case is almost a matter of history but nevertheless, certain 
passages in the judgment of the Supreme Court which are very instructive richly 


deserve, if we may say so with respect, to be quoted At page 365, their Lordships 
say ` k 

** Thus, according to the law both of England and India, in order to constitute a sale 1t is n&ces- 
sary that there should be an agreement between the parties for the purpose transferring title to goods, 
which of course presupposes capacity to contract, that 1t must be supported by money consideration, 
and that as a result of the transaction property must actually pass ın the goods Unless all these ele- 
ments are present, there can be no sale Thus, 1f merely title to the goods passes but not as a result of 
any contract between the parties, express or 1mphed, there 1s no sale " 


Later, at page 377, dealing with the argument that it would be sufficient if there 


ls an agreement between the parties and in the carrying out of that agreement 
there 1s a transfer of title to the movables belonging to one person to another for 


- 
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consideration to bring the transaction withm the taxable scope of the provisions 
of the Act, their Lordships repelled the contention and observed . 


“ If the words * sale of goods’ have to be interpreted ın their legal sense, that sense can only be 
what ıt has in the law relating to sale of goods. The ratio of the rule of interpretation that words of 
legal import occurring in a statute should be construed ın their legal sense 1s that those words have, 
in law, acquired a definite and precise sense, and that, accordingly the Legislature must be taken to 
have intended that they should be understood ın that sense In interpreting an expression used in a 
legal sense, therefore, we have only to ascertain the precise connotation which it possesses in law 
It has been already stated that, both under the common Jaw and the statute law relating to sale of 
goods ın England and in India, to constitute a transaction of sale there should be an agreement, ex- 
press or implied, relating to goods to be completed by passing of title in those goods It 1s of the 
essence of this concept that both the agreement and the sale should relate to the same subject-matter 
"Where the goods delivered under the contract are not the goods contracted for, the purchaser has got 
-2 right to reject them, or to accept them and claim damages for breach of warranty. Under the law 
therefore, there cannot be an agreement relating to one kind of property and a sale as regards another 

e are accordingly of opinion that on the true interpretation of the expression 'sale of goods there 
must be an agreement between the parties for the sale of the very goods in which eventually property 
passe» In a building contract, the agreement between the parties 1s that the contractor should cons- 
truct a building according to the specifications contamed in the agreement, and ın consideration therefor 
receive payment as provided therem, and as will presently be shown there 1s ın such an agreement 
neither a contract to sell the materials used 1n the construction, nor does property pass therein as mova- 
‘bles It ıs therefore impossible to maintam that there 1s implicit m a building contract a sale of materials 
as understood in law." 


They next dealt with a composite contract under which the contractor under- 
took to supply materials, contribute labour and produce a construction, and proceed- 
‘ed to enquire whether it is open to the State in execution of its tax laws to split 
up that agreement into its constituent parts, single out that which relates to supply 
‘of materials and to impose the tax thereon treating it as a sale. After referring to 
several English cases, they rejected the contention in these words at page 385. 


“ Another difficulty ın the way of accepting the contention of the appellant as to splitting up a 
building contract 1s that the property 1n materials used therem does not pass to the other party to the 
contract as movable property It would so pass if that was the agreement between the parties But 
if there was no such agreement and the contract was only to construct a building, then the materials 
rused therein would become the property of the other party to the contract only on the theory of accre- 
tion 
They finally hold that in so far as the relevant Entry in the Constitutional List pro- 
vided, the meaning of the expression “ sale of goods " could not be interpreted 
more widely than what was conveyed by that expression in the Sale of Goods Act 
and that 1s a building contract, there 1s no sale as such of materials used and that 
the Provincial Legislature has no competence to impose a tax thereon under Entry 
48 ‘They concluded in these words. 

“ To avoid misconception, ıt must be stated that the above conclusion has reference to works 
contracts, which are entire and indivisible, as the contracts of the respondents have been held by 
ihe learned Judges of the Court below to be. The several forms which such kinds of contracts can 
assume are set out m Hudson On Building Contracts, at page 165 It 1s possible that the parties 
amght enter into distinct and separate contracts, one for the transfer of materials for money considera- 
tion, and the other for payment of remuneration for services and for work done In such a case, 
there are really two agreements, though there 1s a single instrument embodying them, and the power 
‘of the State to separate the agreement to sell from the agreement to do work and render service and 
to impose tax thereon cannot be questioned, and will stand untouched by the present judgment ^ 

. he principle laid down in this decision has received even greater emphasis 
ina more recent decision of the Supreme Court in Carl Sill v State of Bihar! That 
‘was a contract where the appellant undertook to set up a complete coke-oven battery 
ready for production as well as a by-products plant and to erect and construct 
buildings, plants and machineries and deliver and supply accessories and articles 
and render services for an all-inclusive price. The Taxing Department sought to 
impose sales tax on the appellant on the materials supplied in the execution of the 
contract on the ground that such a supply was a sale It was held that the contract 
‘was entire and indivisible for the construction of certain specified works for a lump 
sum and not a contract for sale of materials as such. Their Lordships set out the 
point for determination thus . 
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* Whether on its true construction, the contract ın question 1s a combination of two distinct 
agreements, one to sell materials and the other to supply labour and services, or whether 1t is only one 
agreement entire and indivisible for execution of the works ? ” 

They referred to the relevant provisions in the contract. One of the clauses clause 
15, in the contract stipulated that all materials and plant brought by the contractor 
upon the site 1n connection with the construction. 

** shall immediately they are brought upon the site become the owner's property and the same 


shall not on any account whatsoever be removed or taken away by the contractor or by any other 
person without the owner’s prior authority m writing” 


From this clause it was apparently contended that there was a contract of sale of the 
materials by the contractor as distinct from the works contract. Their Lordships 
made reference to an earlier decision of theirs in Peare Lal Hort Singh v The State of 
Punjab! where they had to construe a similar term of the contract and observed that 
the object of such a provision was only to ensure that materials of the right sort were 
used in the construction and that such a term in the agreement did not constitute a 
contract of purchase of the materials ‘The same conclusion was reached in the case 
which they had before them ‘They observed : 


“If, as held by us, clause 15 does not embody an agreement for the sale of materials as such, 
there 1s no contract of sale with respect to them and section 9 of the Sale of Goods Act can have no 
application The contention, therefore, that clause 15 of the agreement could be read as amounting 
to a contract of sale of materials, and that the price therefor could be fixed as provided 1n section 9 
of the Sale of Goods Act by recourse to the account books of the appellants or the invoices or the 
course of dealings between them and the owner, must be rejected as untenable It follows that the 
agreement . being a contract for the construction of works, one and indivisible, the respondents. 
have no right to impose a tax on the materials supplied 1n execution of that contract on the footing. 
that such supply 1s a sale” 


Though the above two decisions deal with building contracts, the principle is 
applicable even to works contracts relating to movable goods. ‘The principle was in 
fact so applied by this Court m Sundaram Motors v. State of Madras?, where the question 
arose whether repairs to motor vehicles involved an element of sale of goods. After 
referring to Gannon Dunkerley’s case, the learned Judges stated at page 696 : 


“ Two more elements at least are therefore necessary ın addition to a transfer of a movable pro- 
perty to constitute a sale. (1) There should be an agreement between the parties to sell and purchase, 
and (2) that agreement should be with reference to the particular goods. A mere incorporation of a 
movable thing into a larger property and transferred when the latter 1s delivered over to the customer 
cannot by itself amount to a sale” 


Again at page 697, it was observed : 


“ Rarely customers know or even care to know anything about the parts to be replaced; the 
necessity for replacement 1s often discovered only during the process of repair To them the transac- 
tion 1s very often an integral one ; on the part of the assessee, the parts were needed 1n the course of 
effecting repairs to the car and were fabricated ad hoc, 2 e , for that purpose. It was a manufacture of 
the material occasioned by reason of the undertaking to repair the car not one done as part of a 
commercial undertaking ;to quote the words of the learned Advocate for the petitioners, ıt was ‘ an 
ad hoc manufacture ın connection with the repair of the car.’ The elements necessary for constituting: 
a sale of the part as such are therefore lacking ın the case ” 


We have examined the entire contract, each and every term thereof, and we can 
find no indication therein that there was any agreement between the contracting 
parties that there was to be a sale of any part of the machinery assuch. The present 
case accordingly falls squarely within the scope of the principles laid down in the 
cases to which we have made detailed reference. It should therefore follow that no 
part of the turnover in this case became taxable. 


Learned counsel for the Department contends however that there is a reference 
made 1n the contract to the value of the imported material which had to be supplied. 
and a further reference to material which had to be procured in India towards the 
fulfilment of the contract. He argues that under the heading ‘ Prices and Exchange" 
it is stated that 





04 9STC 412 (SC) 3. (1958) S.C.J. 696 * (1958) 2 M.LJ. (SC) 


I, (1958)8C0J] 9 ( 
2. (1958)2 ML J. 351 : IL R (1959) Mad. 66 (1958) 2 An.W.R. (SC) 66 9 ST.C- 
153: 9 ST C. 687. : 353, 365, 377. 


~ 


I] STATE OF MADRAS 7. M/S VOLTAS LTD., BOMBAY-I. (Srinwasan, j.). 4393. 


“ the price quoted above 1s based on price lists now available with us and m view of the uncertainty 
of the future cost of manufacture, you will appreciate that 1t will not be possible for us to predict what 
the final price will be, as the same will depend upon our supplier’s price ruling at the moment of ship- 
ment ” e 


The contention advanced, which to our minds ın not really precise, 1s that 1f the 
contract was an indivisible one calling for the fabrication of a unit for an overall 
price, there was no need for splitting up this contract into what is apparently a quota- 
tion for the price of the material to be supplied It has to be noticed however that 
it is only the probable cost of the material that had to be imported from abroad that 
1s specified therein. ‘There is no indication as to the costs of the material which had 
to be locally procured and which had also to be employed in the execution of the 
contract It seems to us to be clear 1n a contract of this description, whaere the 
overall price was fixed at very nearly Rs 7 lakhs, the customer had at least a right 
t know what prolortion of the price that he was paying would go towards the value 
of the materials supplied and what proportion towards the cost of labour, technical 
skill, etc. No contracting party would accept a quotation which gave no particulars 
and indeed, st is the inveriable practice when tenders are called for to require such 
particulars to be furnished The mere break-up of the figure in this manner does. 
not lead to the conclusion that there was a stipulation for the sale of the 
machinery simpliciter. 


Learned counsel for the Department also refers to that clause of the contract 
which deals with the terms of payment. It is in these terms . 


(1) 10 per cent. with order , 
(2) 20 per cent on intimation of the receipt of umport licences , 
(3) 50 per cent. against delivery, pro rata of the value of the goods delivered at site.... Y 


(D aouetesésa 


Special reference has been made to Item 3 above and it is argued that because the 
contractors asked for payment of 50 per cent of the value of the ogoods delivered at 
site, it must be inferred that there was a sale of that item of machinery. Such an 
inference appears to us to be very far-fetched. By no stretch of imagination can it 
be construed that Messrs. Voltas were engaging in a sale of certain 1tems of machinery 
to the Bombay Mutual Insurance. They contracted for the performance of a parti- 
cular 1tem of work which involved as part thereof supply and utilisation of certain 
materials. Obviously no contractor would be willng to wait for the payment till 
the completion of the work, when the contract called for purchase and utilisation of 
material at a high cost for the purpose of the contract. The mode of payment does 
not carry with 1t any implication that there was a sale of the goods as such at any 
stage of the contract. 


We are accordingly of the opinion that the Tribunal reached the only possible 
conclusion on the facts and circumstances of the case. There was no agreement 
which stipulated for the sale of materials as such as a divisible part of the contract 
entered into. 


° The petition fails and 1s dismissed with costs.  Counsel's fee Rs. 100. 


VS. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —Mk. JUsricE K. JAGADISAN AND Mr. Jusrce K SRINIVASAN. 


K E M. Mohammad Ibrahim Maracair and another .. Applicants* 
y. 
"Ihe Commissioner of Income-Tax, Madras . Respondent. 


/ 
Income-tax Act (XI of 1922), sections 17 (1) and 34 (1) (a)—JMNon-resident— Wrong. declaration as to 
sstatus—Original assessment as resident and ordinarily | resident— Subsequent. re-assessment as non-resident — 


TA Cheer nee at maximum rate—Whether discrtminatory—Constitution of India, 
réicle 14 


The assessee, a partner 1n receipt of share income from a firm carrying on business ın the taxable 
‘territories returned that income for assessment, year after year declaring his status as that of a resident 
and ordinarily resident person The Income-tax Officer who made assessments according to the 
assessee’s returns, later re-opened the assessments for two years and made re-assessments, but on the 
same status as resident Subsequently, the Income-tax Officer found that the assessee was not a 
resident of taxable territories and that on the basis that he was a non-resident a higher rate of tax had 
‘to be applied to the income assessed Accordingly, the Officer issued notices to the assessee stating 
ithat the assessments for the two years were being re-opened under section 34 (1) (a) of the Act, and 
requiring the assessee to file his returns of income In compliance with the said notices, the assessee, 
while returning the same partnership share income as before, declared his status, however, as that 
sof a non-resident The Officer thereupon made the re-assessments on the assessee as a non-resident 
levying income-tax, at the maximum rate, under section 17 (1) of the Act The assessee appealed, 
contending that (1) the assessments having been re-opened already once before could not be re-opened 
for a second time , (11) the notices of re-assessment were bad since they did not state any reasons and 
(111) section 17 authorizing the levy of tax at maximum rates on non-residents was discriminatory 
and unconstitutional The assessee’s contentions, however, were ove: ruled On a case stated by the 
Tribunal, at the instance of the assessee— 


Held, that the re-assessments under section 34 of the Indian Income-tax Act, 1922 were valid 


The question whether a person 1s a resident or non-resident is a material fact necessary for 
making an assessment upon him and the assessee having failed to disclose this material fact ın his 
original return, the case fell under section 34 (1) (a) of the Act 


The fact that there have been earlier proceedings under section 34 against the assessee in 
connection with the same assessment years did not operate as a bar to the fresh proceedings 
under the section Within. the time-limit specified ın the section, there 1s no restriction as to the 
number of pioceedings that may be taken to re-open the assessment by way of assessment or 
Te-asséssment, computation or re-computation 


The wo. “‘ assessment " 1s comprehensive to include “‘rce-assessments” and a re-assessment also 
can be re-opened 


The only notice that the Department was called upon to issue to the assessee under section 34 
of the Act, was one of the description referred to 1n section 22 (2), and ıt was not necessary for the 
Income-tax Officer to expressly state that 1t was a notice under section 34 Neither the Act nor 
thc Rules provide for any special form of notice Nor is ıt necessary for the Income-tax Officer 
ito inform the assessee of the particular reasons leading to the re-opening of the assessment 


Section 17 (1) of the Act authorizing levy of tax on the 1ncome of non-residents at the maximum 
rate 1s not a violation of the principle of equality before the law under Article14 ofthe Constitution, 
and cannot be held void under Article 13 The basis of residence ıs a valid ciiterion to be adopted 
in levying tax on the income of a non-resident accruing or arising in the taxable teriitory, and it 1s 
open to the Legislature to vary the 1ncidence of tax 1n so far as the two classes of residents and nón- 
residents are concerned 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) in R.A. 
"Nos 1052 to 1059 and 1060 to 1066 of 1958-1959. 


R Kesava Iyengar, for Applicants. 


S. Ranganathan, Special Counsel for Income-tax on behalf of the Respondent. 
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The Judgment of the Court was delivered by 


Srinivasan, J—Mohammad Ibrahim Maracair and Mohammad Abdulla 
Maracair were partners 1n the firm of Mohammad Abdulla Maracair and Company, 
Panruti. Ibrahim Maracair submitted his returns for the assessment years 1947-48 
to 1954-55 and was duly assessed Likewise, Abdulla Maracair made his returns 
for the assessment years 1948-49 to 1954-55 The assessment of the incomes of 
these two persons during the relevant assessment years covered their partnership 
income 1n the above-said firm. The assessments were made 1n the status of resident 
and ordinarily resident. 

In the course of the assessment proceedings for the assessment year 1956-57, 
the Income-tax Officer became aware that these assessees were non-residents and 
that they had income outside the taxable territories which if taken into 
account under the relevant provisions of the Indian Income-tax Act would 
attract tax at a rate higher than that at which they had beenassessed Accordingly, 
he re-opened the assessments of these two assessees for the said years and issued 
notices to them under section 34 of the Act. In the returns filed by the assessees 
in response to these notices, they declared their status as non-residents and furnished 
their incomes as they appeared inthe originalreturns made oy them They objected 
to the proceedings under section 34 of the Act asillegal. The Income-tax Officer 
however assessed them to tax at the rates applicable to non-residents but on the 
income that arose or accrued 1n the taxable territories. Against these assessments, 
appeals were taken to the Appellate Assistant Commussioner, it being contended 
that section 34 of the Act did not authorise the assessment at the maximum rate, 
that the notices were invalid inasmuch as they did not contain the necessary 
particulars required to be stated therein and further that the provision of the Indian 
Income-tax Act imposing the liability to tax on a non-resident at the maximum 
rate was unconstitutional as offending Article 14 of the Constitution of India. 
‘These contentions were overruled One other contention that was raised was that 
in the case of Mohammad Ibrahim, there had been an earlier proceeding under 
section 34 of the Act ın respect of the assessment years 1949-50 to 1951-52 and 
that the Statute did not authorise a second proceedings under section 34. This 
‘contention was also rejected. 


_ A further appeal to the Tribunal also failed, the assessees being unable to con- 
vince the Tribunal of the sustainability of any of the above contentions. 


Under section 66 (1) of the Act, the assessees moved the Tribunal to refer certain 
questions of law for the consideration 6f this Court, and the questions of law so 
referred are : 

**1. Whether the provision of the Income-tax Act for the levy of maximum rate 1s not a denial 
of equality before the law within the meaning of Article 14 of the Constitution of India and void 


eer Article 13 and the present assessment as a non-resident at the maximum rate 1s not therefore 
VOI 


2. Whether the aforesaid re-assessments under section 34 for all the assessment years 1947-48 
to 1954-55 1n the case of Mohammad Ibrahim and assessment years 1948-49 to 1954-55 in the case 
of Mohammad Abdulla are valid.’’? 


We shall deal with the second question first One of the grounds urged on 
behalf of the assessees 1s that the notice did not comply with the requirements of 
the section and furnished no information to the assessees of the particular reasons 
which led to the re-opening of the assessments It 1s claimed that the assessees 
were not put on notice on the basis of the re-opening and that therefore the notice 
18 bad in law and the proceedings stand vitiated What 1s contended ın this 1egard 
is that 1n the copy of the notice 1ssued by the Income-tax Officer, the Income-tax 
Officer stated that he had reason to believe that the assessees’ income assessable to 
income-tax for the relevant assessment year had (a) escaped assessment, (b) been 
under-assessed, (c) been assessed at too low a rate, (d) been subject to excessive 
relief and (e) been the subject of computation of the excessive loss or depreciation 
allowance He continued in the notice, 


“ I therefore propose to re-assess the said 1ncome less depreciation that has (a) escaped assess- 
ment (6) . etc” 
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and called upon the assessee to 

* deliver to me not later than o1 within 35 days of the receipt of the notice a return m the 
ee of your totalincome and total world mcome assessable for the assessment years 
He also indicated that the notice was issued after “obtaining the necessary satisfac- 
tion ” of the Commissioner of Income-tax, Madras It will be noticed that all the 
clauses (a) to (e) referred to above cover the several aspects dealt with in section 34 
of the Act by reason of which the Income-tax Officer 1s enabled to take proceedings 
under the provision for re-assessing the income and the tax. In the present case, 
however, the contention of the Department was that since the assessee 1s a non- 
resident having income outside the taxable territories also, he 1s hable to be taxed at 
the maximum rate o1 at a rate dependant upon his total world income under section 17 
of the Act Ifthe assessee fails to furnish his total world income to enable the tax to be 
levied on the basis of a rate dependant upon such total world income, the Income-ta 
Officer 1s authorised to levy the tax at the maximum rate as provided by section 17 
of the Indian Income-tax Act. Since the assessees had failed to disclose their status 
as non-residents but had 1n their original returns indicated that they were residents 
of Panruti and failed also to furnish particulars of their 1ncomes derived outside 


* the taxable territories the tax had been levied at a rate relevant to the 1ncome dis- 


closed ın those returns, income that accrued or arose within the taxable territories 
only. Obviously the rate was too low a rate within the meaning of section 34 of 
the Act and 1t was on this basis that the proceedings were launched by the Income- 
tax Officer. Mr. Kesava Ayyangar for the assessees contends that the Income-tax 
Officer was bound to disclose 1n the notice 1ssued by him the particular reason for 
the re-opening of the assessments and whether the case requiring action fell within: 
one or the other of the heads referred to. In the notice, however, beyond indicating 
that 1t was a notice under section 34 of the Indian Income-tax Act, nothing express 
was stated which would inform the assessee of the case that he had to meet. It is 
contended that section 34 requires that that should be done, and 1f that 1s not done, 
the notice is not a proper notice and the proceedings stand wholly invalidated 


A perusal of the section however does not support this contention. The relevant 
requirements 1n so far as they are material to the present case are that the Income- 
tax Officer should have reason to believe that by reason of the failure on the part 
of the assessee to disclose full and truly all material facts necessary for his assessment 
for that year, the income, profits or gains chargeable to 1ncome-tax had escaped assess- 
ment for that year, or been under-assessed, or been assessed at too low a rate. If 
he has such reason, he 1s required to serve on the assessee a notice containing all or 
any of the requirements which may be 1ncluded 1n a notice under sub-section (2) 
of section 22. It is clear therefore that when the Income-tax Officer honestly believes 
that the 1ncome, profits or gains have been assessed at too low a rate by reason 
of the failure of the assessee to disclose all material facts necessary for his assessment, 
the only notice that he 1s called upon to issue to the assessee is a notice of the des- 
cription referred to 1n section 22, sub-section (2). It does not even appear from the 
section that the Income-tax Officer should expressly state ıt to be a notice under 
section 34 of the Act. Ifitis a case where the assessee had already been assessed 
for a particular year, a subsequent notice 1ssued calling upon him to comply with the 
requirements of section 22, sub-section (2), would clearly indicate to the assesseg 
that ıt was a case of re-opening of the assessment Even otherwise, 1f the assessee 
had not submitted his return and the assessment year had elapsed, even a notice 
1ssued for the first time by the Income-tax Officer under section 22 (2) 1s one which 
comes within the scope of section 34, for 1t would be a case where there had been: 
a failure of the assessee to make a return of his income, and the mcome, profits or 
gains chargeable to 1ncome-tax had escaped assessment for that year. What all 
the section therefore requires 1s that the notice should indicate that it 1s a proceeding 
under section 34 of the Act, which to the knowledge of the assessee 1t would be, had 
there been an earlier assessment for that assessment year It may also be specifically 
noticed that the requirements of a notice purporting to be the precursor of the re- 
opening of the assessment 1s not 1n any way different from the requirements of a 
notice required to be issued under section 22 (2) of the Act. In this provision, the 
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notices which the Income-tax Officer is called upon to issue 1s to demand 


“ a return, in the prescribed form and verified 1n the prescribed manner, settmg forth (along 
with such other particulars as may be provided in. the notice), his total mcome and total world 
income during the previous year ” e 


It follows therefore that a notice leading to the re-opening of the assessment 
under section 34 1s not any special kind of notice which requires any information 
to be furnished to the assessee as to the reasons for re-opening It may also be 
noticed that neither the Act nor the Rules provide for any special form of notice 
under section 34 That 1s as 1t should be, because, the section itself indicates the 

kind of notice that has to be issued to the assessee and that, as we have seen, 1s 
nothing more thana notice conformably to the requirements of section 22, 
Sub-section (2) 


e We are not satisfied also that beyond the fact that the Income-tax Officer pur- 
ports to exercise his Jurisdiction under section 34 of the Act and to re-open the assess- 
ment, ıt 1s necessary for the Income-tax Officer to inform the assessee of the particular 
reasons leading to the re-opening of the assessment Tt would suffice 1n our opinion 
if the notice merely stated that the Income-tax Officer believed that the case of the 
assessee required re-opening of the assessment under section 34 of the Act and to 
indicate that he had complied with the requirements of the provision by obtaining 
the prior approval of the Commissioner of Income-tax and in terms of the section 
called upon the assessee to submita return containing such particulars as section 22, 
sub-section (2) requires. The conditions for re-opening of the assessment are not 
the same as the contents of the notice to be issued to the assessee The conditions 
requisite are merely that the Income-tax Officer should have reason to believe that 
one or the other of the grounds necessitating the revision of the assessment existed 
in the case. Which precise ground operated on his mind and what reasons impelled 
him to come to that conclusion are not required to be intimated to the assessee The 
reason 1s obvious. It may be that when the Income-tax Officer commences the 
proceedings under section 34, he might have had reason to believe that a particular 
item of income had escaped to be included 1n the assessable income of the assessee 
But having started the proceeding under section 34, the Income-tax Officer 1s not, 
under the terms of the section, as 1t stands, confined only to that parucularitem. It 
may transpire in the course of the proceedings that excessive relief had been given 
to the assessee and it would be open to the Income-tax Officer to deal with that aspect 
ofthe matter also The intendment behind the section is that the whole of the assess- 
ment 1s thrown open and even 1f the Income-tax Officer's notice contained only one 
particular head for re-opening the assessment, he 1s not Incompetent to deal with 
cases of under-assessment or the like which may be disclosed asa result of such 
re-opening. 


Mr. Kesava Ayyangar referred to Palaniappa Chettiar v Commissioner of Income- 
tax!. We are unable to gather anything from this decision which supports the con- 
tention at present raised with regard to the requirements of the notice. That was 
a case where the Income-tax Officer 1ssued a notice under section 34 of the Act (as 
it stood then) for the purpose of raising the rate of tax on the ground that the rate 
originally fixed was too low. "The assessee demanded that the Income-tax Officer 
should re-assess his 1ncome, that 1s to say, determine afresh the correct taxable 1n- 
cdine of the assessee. The argument was that the Income-tax Officer was bound to 
begin proceedings again as regards assessment and proceed as if there was an 
equity 1n respect not only of the portion which had escaped assessment but of all 
other items also. That contention was repelled But ıt may be noticed that even 
apart from not answering the particular contention now advanced, this decision rela- 
ted to the interpretation of section 34 as it stood prior to the Amendment in 1939, 
when the section was far differently worded 


In The Presidency Talkies v. Income-tax Officer?, a similar question arose. The 
learned Judges observed : 
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“ The scheme of section 34 of the Act 1s that if the conditions of the main section are satisfied, 
a notice has to be issued to the assessee containing all or any of the requirements which may be in- 
cluded 1n a notice under sub-section (2) of section 22 But before issuing the notice, the proviso re- 

es that the officer should record his reasons for mutiating action under section. 34 and obtain the 
sanction of the Commissioner who must be satisfied that the action under section 34 was justified. 
There 1s no requirement in any of the provisions of the Act or any section Jaying down as a condition 
for initiation of the proceedings that the reasons which induced the Commissioner to accord sanction 
to proceed under section 34 must also be communicated to the assessee. It 1s not intended by 
the Proviso that the reasons should be communicated to the assessee ” 


The learned Judges also observed that 1t was unnecessary for the notice to state 
whether the Income-tax Officer was limiting the assessment for the period of eight 
years or four years, that is to say, whether it was a case which the Income-tax Officer 
thought came within the scope of section 34 (1) (a) or 34 (1) (b) 


In Mukerjee v. Commissioner of Income-tax*, the Calcutta High Court pointed 
out that section 34 1s only a section authorising the issue of a notice, that 1s, a notite 
under section 22 (2), and that 1t 1s not necessary Or imperative that a notice under 
section 34 should specify under which of the two clauses of the section, viz , clause 
(a) or clause (b) the notice was issued The learned Judges observed that all that 
the section 1tself says 1s that the Income-tax Officer may serve on the assessee a notice 
under sub-section (2) of section 22 The main notice to be 1ssued 1s therefore a notice 
under section 22 (2) of the Act and section 34 only authorises the 1ssue of such a 
notice, 1n spite of there having been a previous assessment or 1n spite of the time 
for the issue of a notice in the normal way having expired It 1s true that when 
answering a notice issued under the section, the assessee may take the plea of limita- 
tion, and for purposes of such a plea, it may be necessary for him to know whether 
his case 1s being treated as one under clause (a) or as one under clause (b) It appears 
to me however that whether the case Js treated as coming under one clause or the 
other, will transpire 1n the course of the assessment proceedings, and 1t 1s neither 
required of the Income-tax Officer nor 1s 1t necessary that he should specify the clause 
in the notice 1tself Even when a clause 1s specified, 1t 1s conceivable that when 
making the actua] assessment, the Income-tax Officer may come to hold that it comes. 
under the other clause. 

It seems to us that these decisions completely answer the above contention. 


It has been mentioned earlier that 1n so far as Mohammad Ibrahim Maracair 
is concerned,.there had been certain earlier proceedings under section 34 1n connec- 
tion with the assessment years 1949-50 to 1951-52. It ıs argued that there cannot be 
a second proceedings under section 34 The argument ıs put somewhat 1n this 
manner. Section 23 authorises the making of an order of assessment 1n the normal 
course. The power to make such an assessment exhausts itself when once 1t 18 ex- 
ercised. So also, 1t 1s claimed, the power to re-open an assessment should be deemed 
to be exhausted when resort to that provision has been had once We are really unable: 
to appreciate this argument Section 34 was intended to deal with cases of escape- 
ment of income to tax, broadly speaking It may happen that the Income-tax Officer 
comes to know that a particular item of income had escaped assessment and take 
steps to bring that income to tax by way of proceedings under section 34. Ifthe 
underlying 1ntendment of the section 1s to deal with cases of escaped income, we fail 
to see why the Income-tax Officer should be prevented from having resort to that 
provision when on a subsequent occasion he becomes aware that another item òf 
income had also escaped assessment The section could be resorted to only within 
the period of limitation prescribed and ıt can be invoked 1n our opinion on any 
number of occasions which justifies resort to 1t The only limit upon the exercise 
of that power 1s that the proceeding should be within the period of limitation pres- 
cribed In Commissioner of Income-tax v Lakshmana lyei?, the Court had before 
it a case where section 34 had been invoked on a second occasion 1n the case of the 
same assessee The point however was not decided therein whether the re-opening 
of an assessment could be effected on more than one occasion The question came. 


— 
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to be considered specifically by a single Judge of the Calcutta High Court in Goenka 
v Banerjee The learned Judge observed that within the time-limit. specified in 

secLion 34 of the Indian Income-tax Act, there is no restriction as to the number of^ 
proceedings that can be taken to re-open the assessment by way of assessment dt 

re-assessment, computation or re-computation We agree with this view of the 

learned Judge The same view was taken by the Punjab High Court in Atma Ram 

Bindia Ram v. Commissioner of Income-tax?. The question was very shortly dis- 

posed of witk the observation 


“ A simple reading of the sub-section leaves no doubt that it places no limit to the number of 
notices that may be issued so long as they are within the time-limit specified ın that section There- 
can be no restriction as to the number of proceedings that can be taken to re-open the assessment 
where it 1s found that any income of the assessee has for one reason or another escaped assessment ^" 

Whatever arguments might be available to the assessee to claim that section 34 
awthorizes only the re-opening of an assessment and not the re-opening of a  re- 
assessment stand obviated by the decision of the Supreme Court in Lakshman Shenoy 
v. Income-tax Office: ?, where their Lordships held that the word “ assessment”? 1$ 
capable of bearing only a comprehensive meaning and would include re-assessment. 
It follows that solely for the reason that in respect of the two assessment years there 
had been a reassessment of the assessee's 1ncome by proceedings under section 34 does 
not bar the exercise of the power under section 34 of the Act In re-opening such a re- 
assessment 


On a question of fact, we may point out that the assessee was fully aware of the 
reason for the re-opening of the assessment 1n this case In the assessment order 
for the assessment yea1 1948-49, the Income-tax Officer states that when the assessee- 
submitted a return in response to the notice under section 34, he correctly declared 
his degree of residence as non-resident While in the earlier returns filed he had not 
completed that part of the prescribed form showing the degree of residence, but by 
giving his address as Panruti had left 1t to be inferred that he claimed to be a resident,. 
in the subsequent return, he gave his degree of residence as non-resident. In 
the assessment order relating to 1947-48 also, the assessee filed a letter dated 15th 
November, 1956, in which he admitted that he was a permanent resident of Karaikal. 
that 1s to say, a non-resident, but at the sametime questioned the validity of the pro- 
ceedings as illegal and barred by limitation There i5 no doubt therefore that the 
assessee was fully aware of the reasons that led to the re-opening of the assessment. 


We have next to consider whether the present case would fall within sub-clause: 
(a) or (b) of section 34 (1) That would lead us to a consideration of the question 
whether the disclosure of the status of the assessee as a resident or non-resident 1s, 
not a material fact necessary for his assessment The law broadly stated imposes 
the liability to tax on the income of any assessee at a rate dependent on the total 
world income. In the particular case of a non-resident, who has income accruing or- 
arising both within and without thetaxable territories, the income arising within the: 
taxable territories is brought to tax, but at a rate dependent upon his total world” 
income Leaving aside the question of the validity of section 17 of the Act, as the 
law stands, the fact whether a person is a resident or a non-resident ıs undoubtedly 
a material fact necessary for making a proper assessment upon him The incidence 
of tax would vary and it 1s incumbent upon the assessee to make a disclosure of the 
particular fact, wz, that he is a resident or a non-resident. It is undoubtedly a- 
material fact necessary for the assessment and it 1s indisputable that 1n the present 
case the assessee had failed to disclose this material fact in his return for the relevant 
assessment years This 1s clearly a case that falls within the Scope of section 34 (1) 
(a). It is argued by Mr Kesava lyengar in this regard that there has been no 
failure on the part of the assessee to disclose this material fact and that at the best 
it can only be regarded that in consequence of information which the Income-tax 
Officer came to possess, the assessment had been made attoolawarate It is alleged 
that the assessees might have thought that they fell into all the categories of resident, 
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non-resident or resident but not ordinarily resident This argumentis wholly un- 
tenable, The factum of residence 1s a fact which 1s exclusively within the knowledge 
of the assessee and so long as the law differentiates the manner 1n which persons 
gossessing the character of resident or non-resident are assessed, the precise quah- 
fication with regard to the residence 1s a matter which has to be disclosed by the 
assessee. There has undoubtedly been a failure on the part of the assessee to dis- 
‘close the material fact We must repel the argument that the case 1s one which 
comes under sub-clause (b) 


The result 1s that the second question 1s answered 1n the affirmative and against 
the assessee. 


It 1s next contended that the provision in the Income-tax Act levying tax at the 
maximum rate on a non-resident 1s violative of Article 14 of the Constitution We 
need not embark upona discussion of the case-law upon the scope of Article 14 Suffite 
it to say Courts have uniformly held that discrimination cannot be lightly inferred 
and that a classification of the subject-matter for legislation ıs permissible under 
the Constitution so long as that classification 1s based upon some real and substan- 
tial distinction and has a reasonable relation to the object of the legislation Having 
thus broadly stated the proposition, 1t should necessarily follow that the classification 
of persons for the purpose of levying tax on their incomes on the basis of their status 
as tesidents and non-residents 1s undoubtedly a real one But what ıs contended 
is that for the purpose of levy of tax, such classification and the imposition ofa 
differential levy has no relation to the object of the taxing enactment Itis urged 
also that the Legislature 1s not competent to tax the other income, that 1s to say, 
income which does not arise or accrue within the taxable teriitorjes ın the case of a 
non-resident, and that being so, 1t must equally follow that there can be no lawful 
authority for the levy of tax on a non-resident at a higher rate dependent upon the 
extra-territorialincome In so far as a non-resident as a person who earns income 
within the taxable territories 1s concerned, undoubtedly a sufficient territorial con- 
nection 1s established between the person sought to be taxed and the country seeking 
totax him. That would be sufficient to validate the levy. Butit must be emphasised 
that such territorial connection must be real and the liability sought to be imposed 
must have a reasonable relation to that connection It 1s also undoubted that a 
taxing enactment ıs entitled to levy differential rates of tax on different 
classes of income and to impose also different rates of tax. In so far as 
income derived from the taxable territory 1s concened, ıt 1s competent to the Indian 
Legislature to fix the rate of tax upon such 1ncome on the basis of any reasonable 
classification. We are unable to see why the basis of residence 1s not a valid 
criterion to be adopted 1n such a case If, therefore, the classification as a resident 
and non-resident would be a proper classification for the purpose of levy of tax, ıt 
should equally be open to the Legislature to vary the incidence of tax in so far as the 
two classes are concerned. In fact, the resident 1s liable to be taxed on his total 
world income, while a non-resident 1s liable to be taxed only on the territorial 
income but at a rate dependent on the total world income We are not concerned 
with the question whether tax can be imposed on the non-resident in the same 
manner as the resident on the total world income We are only dealing with the 
question whether a rate of tax dependent upon the classification of the assessee ,as 
resident or non-resident has a reasonable relation to the object of the Legislation 
We are unable tosee any constitutional disability in this regard and we cannot 
agree that Article 14 ıs in anyway violated. The question ıs answered against the 


assessee 
The assessee will pay the costs of the Department, Counsel's fee Rs 250 


P. R. N. — ———- Reference answered agamst the assessec. 
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interests of justice—Non-compliance, renders 
proceedings illegal 421 


S 288—Formalities under—Mandatory 
—Evidence in Commuttal Court at variance 
with that at Sessions Trial—If can be treated 
as substantive evidence without observing the 
formalities under S 288 390 


—S 561-A—Scope—Criminal Revision dıs- 
missed on merits on petitioner and his Advocate 
being absent at hearmg—Finality—Petition 
1f can be restored or order reviewed .. 393 
DEED—Construction—Guft to a class and gift 








to individuals—Distinction and incidents 
of 150 

Construction—Grant jointly to several 
persons wes JOST 
EVIDENCE ACT (I OF 1872), S  145— 
Applicability 10 


EXECUTION SALE—DECREE, by mistake 
charging a particular extent only—What would 
pass under the sale (FB) 46 


FINANCE ACT (XVIII OF 1956) First Sche- 
dule, Part II, Item D, Second Proviso clause 
(1) (6)—Scope : 93 


HINDU LAW-—Jomnt family—Trading family 
—Manager—New business started by—Mzunor’s 
if hable for arrears of Income-tax—-New bus- 
ness—Need not be allied to ancestral business 
but ıt should not be speculative 103 


Manager of Joint Hindu family—Powers 
of 234 


HINDU ADOPTION AND MAINTENAN CE 
ACT (LXXVIII OF 1956), S. 24—Scope— 
Daughter—Right to maintenance against her 
father—Nature of Conversion to Christianity 
of the daughter after filmg her suit for part and 
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HINDU ADOPN. ETC. ACT (1956)—(Contd ) 


future mamtenance —Effect—Rught to arrears 
of maintenance—If forfeited 106 


HINDU MARRIAGE ACT (XXV OF 1955), 
S 7 (1) and (d) Second marriage during subsis- 
tence of first marriage—Non-observance of 
& saptapadi ” m first marriage—Effect —If first 
marriage null and void 66 


— Ss 25 and 28—Appeal under—If could 
be agamst all orders under the Act—Grant of 
permanent almony—Principles of 


HINDU SUCCESSION ACT (XXX OF 1956), 
S 6—Scope and effect—Jomt family—Partition 
—QGnift by father ın favour of the daughter subse- 
quent to marriage— Validity and effect —QuaiT- 
tum of share of female heir—Insurance amount 
—If should be treated as jomt family property 
as the perma were paid out of jomt family 
funds ‘ 86 





Ss 9 and ll—Dustribution. of property 
among heirs in Class IT of the Schedule—“ Entry? 
—Meaning —Herrs specified in Group IV succeed 
simultaneously—Ss 6 and 8—Scope— Property 
obtained on partition in the joint. family—Not 
an interest in the joint family property within 
the meaning of S 6—Is separate property, succes- 
sion governed by S 8 ; 25 


IMPORTS AND EXPORTS CONTROL ACT 
(XVIII OF 1947) and Import Trade Control 
Policy Serial No 38-A (f)—Nature of goods 
imported— Question one of fact—Simularity 
of goods imported earlier—Not relevant—Find- 
ing of the Collector of Customs as to category 
—Absence of any other material—Constitution 
of India, 1950, Art 226—Order of the 
Collector of Customs—Error apparent on the 
record—What constitutes 220 


INCOME-TAX -—-—Interim dividend declared 
by Board of Directors of Company during pre- 
vious year—Amounts of interim. dividend credi- 
ted to 1ndividual accounts of shareholders during 
the year—Actual payment by the company after 
the close of the year—Whether interim dividends 
“distributed during the previous year” 
—Finance Act (XVIII of 1956), First Schedule, 
Part II, Item D, Second Proviso, clause (1), 
sub-clause (b)—Scope 93 


INCOME-TAX ACT (XI OF 1922), Ss 2 (5-A) 
& (6-A) and 12—Sale of Mill by Company in- 
corporated m Ceylon and Distribution. of sale- 
proceeds—Remiuttance by share-holder to India 
—If taxable as dividend or as profit otherwise 
than as dividend 100 


S 2 (6-A)(e)—Dividend—Company— 
Public not substantially | interested —Currqn 
accounts maintained with company by share- 
holders—Drawing for personal  income-tax, 
life insurance and other disbursements of share- 
holders—Debit balances in current accounts at 
year end, whether taxable dividends—Company’s 
general reserves, whether accumulated 
profits 305 

S 4-A (a) (u)—Individual, when “ resi- 
dent ” in taxable territories i 67 
S 10 (2,  (u)—Interest —Borrowed 
capital —Amount to the credit of partner's donee 
i firms  books—Interest thereon whether 
allowable 326 
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INCOME-TAX ACT (1922) —(Contd.) 
Ss 10 (2) (n), 12 (1), 12 (2) and 24 (1) 


—Allowance of expenditure—Borrowing 1n- 
vested, not in assessee’s own business, but in 
shares of limited company in the same lne of 
trade—Interest on borrowing, whether de- 
ductible 


———S 10 (2) (xv)—Applicability—Money 
expended by the assessee ın obtamung loan to 
discharge a prior debt borrowed and utilised 
for capital assets—Whether an allowable 
expenditure .. 369 


———S 10 (2) (xv) and (x)—Payment of salary 
and bonus for the assessment years 1953-54 
and 1954-55 by the assessee to his son— Whether 
sich amounts could be claimed as permussible 
deduction while computing the business income 
—“ Expenses incurred wholly and exclusively 
for the purpose of business "— What amounts 
to 





Ss 17 (1) and 34 (1) (a)—Non-resident 
— Wrong declaration as to status—Original assess- 
ment as resident and ordinarily resident — 
Subsequent re-assessment as non-resident— Vali- 
dity—Non-resident —Income-tax at maximum 
rate—Whether 





discrimmatory—Constitution 
of India, Art 14 434 


—S  18-A (6) and (8) Income-tax 
Rules, 1922, R 48—Scope and applicability 
—Last proviso tosub-S (6)—If within the ambit 
of sub-S (8)—Expression 1n sub-S (8) “ interest 
calculated 1n the manner laid down by sub-S (6) 
—If takes in its fold the last proviso—R 48, if 
appie to interest leviable under — sub-S 

109 








Ss 23 (4), 27 and 24 (3) Second Proviso— 
Applicability and Scope— Best of judgment assess- 
ment set aside at mstance of assessee and sub- 
sequent re-assessment—Four years period of 
limitation—Applicabulty . 195 


S 23-A (before its amendment by S 15 
of the Finance Act, 1955), S 31 (3)—S. 34 (3) 
—Second Proviso to S 34 (3)—Time hmnit for 
assessments—Re-assessments pursuant to appel- 
late order—What direction or finding of appel- 
late authority saves bar of lımıtauon—Dıvıdend 
—Deemed to be distributed’ by “ distribution 
order" on company—Inclusion in shareholders 
total income—Limitation—Starting pomt 310 


S 24 (1) and (2)—Loss carried forward— 
Same business or different 
for . 398 
——Ss 24-B and 34—Death of assessee— 
Deceased’s estate blended with joint family 
Property—Supplementary assessment on one 
of ‘the heirs (Eldest member of a Hindu Jomt 
Famuly)—Validity—“‘ Legal representative "— 
Meaning of—Civi Procedure Code (V of 
1908), S 2 (11) . 162 


S 26-A—Oral agreement of partnership 
before account year—Deed of partnership ın 
January of account year endmg 31st March— 
Registration for that account year—‘ Consti- 
tuted under aninstrument of Partnership — 167 


S 28 (1) (c)—Scope—Penalty—Hindu 
undivided family—Concealment—Kartha, filing 
return of income, stnce deceased—Laabihty 
for penalty, if affected .. 315 








business—Tests 








INCOME-TAX ACT (1922)—(Contd ) 





S 67—Bar of suts ın Civil. Courts— 
Substance of the suit should be looked mto— 
Arrears of Income-tax—Suit by minors fet 


declaration that jomt famuly property ıs not 
hable for—Not maintainable . 103 


INDUSTRIAL DISPUTES—Dismissal of 
workmen in pursuance of findings ın a dometic 
inquiry—Jurisdiction of Labour Court to m- 
terfere . 330 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947)—Reference under—Dusmussal of employee 
held 1nvalid—Labour Court if has jurisdiction to 
award retrenchment compensation 331 


——S. 2 (00)— Retrenchment "—What 
amounts to 158 
——S 10—Reference by Government of 


dispute for adjudication by Tribunal —Subse- 
quent reference altermg or varying the first 
reference—extent of the power—Second re- 
ference superseding the first—Government has 
no power 33 


Ss 25-FF and 33-C—Scope of jurisdic- 
tion of Labour Court in computing any benefit 
due to any workmen— Benefit? if restricted 
to monetary benefit—Retrenchment compensa- 
tion in case of transfer of business—When could 
be cla:med 349 


— ——S 33 (2)—Jurisdicton of Tribunal under 
—Scope—Question of victimisation—If should 
be considered ın granting or refusing leave to 
impose proposed punishment—Person feeling 
aggrieved on the ground of victimisation if can 
apply under Art 226 of the Constitution of 
India, 1950 ax 3229 


S 33-C—Scope of . 304 


INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT (XX OF 1946), S 4—Scope 
—Act XXXVI of 1956—Substitution of the 
words ''shall be the function" for the words 
“shall not be the function"—Whether the certi- 
fying officer could adjudicate upon the fairness 
or reasonableness oí the provisions of the Stand - 
ing Orders even where the workmen concerned 
have not filed any objections-—W hether where the 
certifying officer has not given reason for making 
alterations and modifications the Appellate 
Authority can adjudicate upon the [fairness or 
reasonableness of such alterations and give 
reasons for the same zi 52 


INSURANCE COMPANY-—Compulsory wind- 
mg at instance of Superintendent of Insurances. 
—Effect on contract of employment between 
company and Secretary—Secretary,of insusance 
company—Services terminated due to Official 
Liquidator taking charge—Right to claim 
damages for wrongful termmation of services— 
Doctrine of frustration of contract—Applica- 
bility—Insurance Act (IV of 1938), S 53— 
Companies Act (VII of 1913), S 162 402 
INSURANCE ACT (IV OF 1938), 5 53— 
Scope 402 
INTERPRETATION OF STATUTES—Defini- 
tion sections—Cannot enlarge scope of the Act— 
Preamble and Title of the Act—Importance in 
finding the scope of the Act 140 

Ficthon—Must be limited to the purpose 
for which 1t was created (FB 171. 











[d 


INTERPRETATION OF STATUTES—(Contd ). 


Incorporation of provisons of one Act 
1$ another Act—Repeal of the former Act— 
Effect on the later Act 287 


Right of appeal to particular Court— 
Amendment modifying right—Retrospective ope- 
ration—When can be implied—Postponement 
clause in the statute—Effect of : 46 


Use of Roman and Arabic numerals— 
Purpose— Words ın an enactment—Judicial 
interpretation of—Use n subsequent Act— 
Different meanmg—lIf and when can be xm 


LAND TENURE-—Kan—Manyam-What 1s— 
Miras villages—Murasdars—Ekabogam  muras- 
dars—Properitors of land entitled to Kudwaram 
rights—Shrotnem grant —What 1s—Estates (Sup- 
plementary) Act (XXX of 1956), S 8—“ Estate "' 
—QOnus of proof .. 405 


LIMITATION ACT (IX OF 1908), S 7— 
Scope and effect—Hindu jomt famiuly—Father 
relinquishing his rights of management and next 
seniormost adult member found to have become 
ammanager—Failure of such person to set aside the 
ehmination of family property by the father 
within three years of attammg mayority—Effect 
on rights of junior members ; 81 
S. 19—Acknowledgment—Essentials—Ad- 
mission of a subsisting liability—Letter contam- 
ing acknowledgment—Subsequent letter stated 
to be in continuance of the former—Effect d 

2 

















S. 19—Acknowledgment in  writing— 
What amounts to—If could save limitation for 
the entire debt clarmed while acknowledgment 
1s only in regard to part of debt . 3900 


Art 144—Apphcability—Alienee from a 
Mohammadan sharer—Suit for partition. and 
separate possession—Starting pomt for limita- 
tion 41 
MADRAS AGRICULTURISTS RELIEF ACT 
(IV OF 1938), S 9-A—Applicability—Whether 
could be invoked by the mortgagor 1n a suit for 
sale for scaling down the mortgage money— 
Mortgage with possession—Suit for sale—When 
sustainable à 


S 9-A, (9) (a) (1))—Usufructurary mort- 
gagee leasing back the property to the mort- 
gagor—Payments of rents under the lease made 
already—Cannot be regarded as interest and 
cannot be re-appropriated under S 13 of the 
Act—Rent due under the lease—Means rent 
still remaimung unpaid—Rent due at the ume 
of redemption—Wul be regarded as interest— 
S 13 would apply F 171 


S 13—Applicability 298 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XXV OF 1949), S 7 (3) 
(c)—'* If he requires additional accommodation 
for residentia] purposes "—Meaning of 


S. 13—Power of State Government to 
exempt building from applicability of S.7 415 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960)—Applica- 
bility—Lease of a site on which a buildmg stands 
the superstructure not bemg owned by the 
Jandlord—Lease if of a part of a building or of 
the vacant site—Eviction—If permissible except 
1n accordance with Rent Control Act — 60 
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MADRAS BUILDINGS ETC ACT (1960)— 
(Contd.). 


S 10—Sub-lettrmg—License to sell—If 
sub-lettzng—Right of landlord to recover posses- 
sion—JBona fides, relevant date to decide 125 
S 10 (3) (a) (1) and S 25—Legality or 
regularity of order—Members of Hindu jomt 
family ownmg more than one house—Some 
members requiring a house in the occupation 
of a tenant for their own occupation—If can 
apply for possession—Bona fides—Facts to be 
considered—Revision—Scope of 200 


S. 23—Power of Appellate Authority to 
remand a case m certain circumstances 9 
MADRAS CINEMAS REGULATION AC 

(IX OF 1955), Ss 8 and 9 and Condition 16 of th 

licence—Licence under—If could be suspended 
or cancelled for contravention of its own cond1- 
tions and the provisions of the Act itself 215 


MADRAS CITY MUNICIPAL ACT (IV OF 
1919) as amended by Act (XVI of 1961), S 5 
(2)—City Municipal Corporation Co-option 
of Councillors Rules, R  7—Co-option of 
person entitled to be elected from a circle— 
Propriety—Such person meaning of—Form pres- 
cribed by R 7, 1f violates secrecy of ballot — 230 


S 129-B— rd Proviso and Explanation 2 
—Exemption from advertisement tax—Scope of 
—Sky-sign— What is i 

MADRAS CITY TENANTS PROTECTION 
ACT (III OF 1921) as amended by Act (XIX 
of 1955), S 12—Covenant in lease prohibiting 
the tenant from constructing a buildmg on the 
land leased—Tenant, if entitled to benefits of 
the Act on such construction m violation of the 
terms of the lease 140 


MADRAS CIVIL COURTS ACT (HI OF 
1873), S 13 as amended by Act,(XVII of 1956)— 
Appeals—District Court—Enlargement of juris- 
diction of—Amendment, 1f retrospective 46 


MADRAS COURT FEES AND SUITS 
VALUATION ACT (XIV OF 1955), S 25 (b) 
and (d)—Apphcabihty ; 219 
MADRAS CULTIVATING TENANT (PAY- 
MENT OF FAIR RENT) ACT (XXIV OF 
1956)—Fixation of fair rent on application— 
Effective from date of application—No jurisdic- 
tion to fix restrospectively and prior to date of 
application 231 


MADRAS CULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955)—Inherent 
powers of Revenue Courts to correct mis- 
takes 180 
S 2 (a)—‘ Cultivating tenant'—Sub 
lessee under a chief lessee if could be a cultivating 
tenant vis-a-vis the head lessor 339 


S 3 (4) (b)—Revenue Court granting 
tıme for the tenant to deposit arrears—Applica- 
tion for exention of time made by tenant before 
the expiry of time already given—Power of the 
Revenue Court to extend time 182 


MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948)— Estate’ notified and taken 
over by Government—Applicability of the 
provisions of Madras Estates Land (Reduction 
of Rent) Act (XXX of 1947) after taking over— 
Notification under Act (XXX of 1947) to 
reduce rent in such *estate"—Vald:ity . 287 
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MADRAS ESTATES ETC. ACT (1948)— 
~ (Contd ) 


Ss 30-A and 35-A—Effect of 20 
Ss 41 and 42 (1) and (2)—Scope— 
Compensation deposited in respect of under- 
tenure estates taken over—Application by the 
Jandholder for compensation after the expiry 
of six months—S 42 (2) ıs no bar—Claim to 
compensation and claim against the compensa- 
tion—Distinction between s 31 
MADRAS ESTATES LAND ACT (I OF 1908), 
S 3 (2) (d) (Before Third Amendment Act of 
1936)—Definition of  *'Estates"—Lands of 
ekabogam murasdar in mirası village—Not an 
estate under the Act or under Act (XXVI of 
91948) 405 











S 3 (2) (d)—Inams—Several grants to 
several grantees of portions of village, totality 
being an entire village or named village—Not 
an ‘estate’ within the Act—Inam Commussion 
~—Proceedings—Object and purpose—Revenue 
only—Statement in the Inam Register that 
entire village was Sarvamanyam—No inference 
that the grant was of entire village—Three 
Stkkas 1n respect of the grant—Construction of— 
Existence of minor inams— Grant of minor 
1nams before the major grant—Burden of proof— 
Suit for patta under S 55 of Act (I of 1908) — 337 


MADRAS ESTATES LAND (REDUCTION 
OF RENT) ACT (XXX OF 1947), as amended 
by Act (XXIX of 1956), S 3-A (2) (a)—Whether 
the Collector had power to restore applications 
dismissed for default 302 


MADRAS ESTATES (SUPPLEMENTARY) 
ACT (XXX OF 1956), S 8—“ Estate "—Onus 
-of proof 405 
MADRAS GENERAL SALES TAX ACT 
(IX OF 1939) and Turnover and Assessment 
Rules, Rules 4 (2) and 4-A—Sale of cotton by 
dealer ın Madras State to dealer ın Kerala 
State—Kerala State, delivery cum consumption 
State—Tax on purchase value of cotton by 
Madras dealer— Legality of levy as on the last 
¡purchaser 28 
S 2 (h)—Works contract—Contract for 
providing the building with a system of ar- 
conditioning of the building—Agreement—Con- 
struction—No sale of machinery involved —No 
taxable transaction . 427 
— —— S 2 (1), Explanatwn I (iv) Corresponding 
to S 2 (r), Explanation II (w) of Madras Act 
(I of 1959) and Turnover and Assessment Rules, 
R 5 (1) (¢)—Accommodation sale—Require- 
ments 343 








S 12 (4) (b)—Powers of revision under— 
Scope and effect—Assessment by Deputy Com- 
* mercial Tax Officer—Appeal to Commercial 
Tax Officer—Revised assessment in pursuance 
«of the order of Commercial Tax Officer—Revi- 
sion petition by the assessee to the Deputy Com- 
missioner—Dismiussal—Board of Revenue exer- 
cising powers of revision with reference to the 
assessment of the Deputy Commercial Tax 
Officer—Period of hmitation—Principle of mer- 
ger—Apphcability 73 
MADRAS GENERAL SALES TAX ACT (I OF 
1959), S. 16 (1)—Scope of jurisdiction under 
to reassess escaped turnover ; 58 
MADRAS HINDU RELIGIOUS AND 
‘CHARITABLE ENDOWMENTS ACT (XIX 
«OF 1951), Ss. 10 (2) and 45—Power to suspend, 


MAD H R. & C ENDOWMENTS ACT 
(1951)—(Contd ). 


remove or dismiss trustee—Delegation by Com™ 
missioner to the Deputy Commussioner—Validety 
—S 45 (2), Proviso—Scope "ENS 
MADRAS MEDIUM COTTON MILL 
CLOTH (SALES TAX) ACT (XLI OF 1954), 
as amended by Madras Act (XXIII of 1957), 
S 3—Whether the turnover relating to sale 
of medium, fine or superfine cloth should suffer 
additional tax besides ordinary levy under the 
principal Act—Repeal of Madras Act (XLI of 
1954) by Madras Act (II of 1958), S. 9 (2)— 
Scope and effect ~ 5 


MADRAS MONEY-LENDERS ACT (XXVI 
OF 1957)—Constitutional validity—If opposed 
to Articles 14 and 19 (1) (g) of the Constitution 
of India, 1950, Ss 2 (6) to (8), 4 (3), 10 and 14— 
If unreasonable restrictions on money-lenders 
or moncy-lendmg business . 202 


MADRAS PANCHAYAT ACT (XXXV OF 
1958), S 36 (2) and Rule 17 framed under the 
Act—Panchayat Union Council—Chairman of— 
Election—T' wo candidates polling equality of 
votes—Drawing of lots—Returning Officer dec- 
laring elected, person whose name was not drawn 
—Procedure contrary to rules—Declaration of 
the result of the election illegal—Declaration in 
favour of the person granted s O29] 


MADRAS PAWN-BROKERS ACT (XXIII 
OF 1943), Ss 11 and 12—Decree for money 
due on simple debt—Execution—Attachment 
and sale of debtors’ jewels subject to a pledge 
with the decree-holder—If prohibited . 419 
MADRAS VILLAGE PANCHAYAT ACT 
(X OF 1950), S 19 (1) —Scope and effect— 
Whether applied only to disqualifications ac- 
quired after the election of a member or whether 


would apply also to disqualficauons which 
existed prior to the election í 385 
MAXIMS—Aud: alteram partem . 421 


MOHAMEDAN LAW-—Gift by partner of 
amount out of his share of partnership assets— 
Transfer entries in firms account books in donee's 
favour—No delivery of cash—No sufficient cash 
balance with firm on relevant date—Gift, 
whether valid 326 
Wakf—What constitutes 281 


MOTOR VEHICLES ACT (IV OF 1939)— 
Firm applying for a permit—One of the partners 
going out of the firm—Effect of—Qualifications 
and .disqualifications of the firm—Includes that 
of partners also . 295 


PARTNERSHIP ACT (IX OF 1932), Ss. 32 
(3) and 72—Retired partner not giving public 
notice of his retirement—Reconstituted. firm— 
Obligations of to Bank which was factually aware 


of the retirement—Retired partner if acri 


PENAL CODE (XLV OF 1860), S 494 read 
with Hindu Marriage Act (XXV of 1955), 
S. 17—Conviction and sentence under—Hindu 
Marriage Act, (XXV of 1955), S 7 (1) and (2) 
— Second marriage contracted during the sub- 
sistence of first marriage—First marriage solem- 
nized by tying * Taiz’ accoring to caste custom 
and not observing ‘ Saptapad: ’—Effect— 
Whether non-performance of Saptapad: would 
render the first marriage null and void.. 
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PRACTICE—Remand by Appellate Court— 
When justified sà 9 

Subsequent events—Duty of Court to 
take note of—Principles .. 113 
PRESIDENCY TOWNS INSOLVENCY ACT 
(III OF 1909), S 13 (4) (b)—Scope—Act of 
Insolvency by debtor—Petition to adjudicate 
not made bona fide—Abuse of the process of 


Court—*' Sufficient cause "—Wide meaning to 
be given 37 


PREVENTION OF FOOD ADULTERATION 
ACT (XXXVII OF 1956), Ss 11 (1) (c) (2) 
(23), (ut) and 13 (2) and R 22—Powers of 
Court 'under—Whether the Food Inspector 
was right m sending the sample retained by him 
to the Public Analyst without obtaming the order 
of the Court : 55 


PROVINGIAL INSOLVENCY ACT (V OF 
1920), Ss 5, 16 and 75—Inherent power of 
Court and locus stand: of applicant ss 339 





STATES REORGANISATION ACT 
(XXXVIII OF 1956) S  119—Territorial 
extent of — laws—Scope-—Iravancore-Cochin 


General Sales Tax Act—Dealer in territories in 
former ‘Travancore-Cochm State—Territories 
becoming part of the Madras State—Question 
of the last purchaser for the levy of sales tax 
in the State 
TRANSFER OF PROPERTY ACT (IV OF 
1882) S 52—"“ Lis pendens "—Applicability— 
Court-auction sale during pendency of suit— 
Subsequent withdrawal and abandonment of 
the suit by plaintiff —Effect 154 


S. 53-A—Part performance—Agreement 
of sale signed by the Manager of the joint Hindu 
family—For discharging binding family for— 
Purchaser put nto possession—Contract “ signed 
by him or on his behalf"—Meanmg of the 
expression—Purchaser if can invoke S 53-A 
we 23% 


——S 60, Limitation Act (IX of 1908), 
Art 148 and Civil PG (V of 1908), S 11— 
Prior suit for redempuon held barred under 
Art 148 of the Limitation Act—Subsequent 
suit for redemption—Plea of res judiata—Apphica- 
ble—Constructive res judwata—Apphcabihty to 
special procedure enacted by statute or special 
rights conferred sv - A99 





365 | 


T. P ACT (1882)—(Contd ). 


Ss 65-A and 69-A—Scope and effect — 
Whether a Receiver appointed under S 69-A 
1s bound by a contract entered into by the mort- 
gagor with the tenant 1n possession of the mort- 
gaged property subsequent to the creation of 
the mortgage and subsequent to the creation ofa 
tenancy—Whether the Receiver 1s the agent of 
the mortgagor ın respect of all agreements 160 


———— S 68 (1) (d)—Rught to sue for mortgage 
money—Uusufructuary mortgagee not given 
possession of property—Nature of the right of 
the mortgagee—Only a privilege and not an 
obligation—Mortgagee can sue on the personal 
covenant within twelve years of the period fixed 


for payment—No principal of election ee 
. 263 


UNIVERSITY OF MADRAS—Dsciplinary 
action by entailing serious consequences to the 
student—Syndicate functions m a quasi-judicial 
capacity—Findings on facts after enquiry and 
expression of conclusion necessary—Syndicate, 
the final authority a Com 


WAKF ACT (XXIX OF 1954, S 55 (2)— 
Wakf Board—Grantmg sanction to relators 
to file a suit—Not a judicial act—Only a 
condition for the institution. of the suit—No 
right created—No enquiry necessary ın granting 
sanction— There can be no interference under 
Art 226 of the Constitution . 281 


WEALTH TAX ACT (XXVI OF 1957), Ss. 2. 
(m) (1u) and 7 (2) (6)—Wealth-tax—Deductions 
—Debts owed—Income-tax and advance tax 
demands, whether deductible—Provision for 
income-tax to be assessed and demanded whether 
deductible .. 319 


Ss. 2 (m), 3, 7 (1) and 7 (2)—Global 
valuation method—Company—Balance-sheet— 
Proposed dividends represented as “‘current 
labilities and provisions?—Whether allowable 
in computing net value of assets of business as a 
whole—Provision for preference dividends, 
whether stands on a different footing 242 


WORDS AND PHRASES—* Advance "— 








“ Loan ”—“ Payment on behalf, or for the 
benefit, of a shareholder "—'* Accumulated pro- 
fits" .. 305 


NOTES OF RECENT CASES. 
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(Criminal Appellate Jurisdiction ) 
PRESENT —K Sussa Rao ann Racuupar DAYAL, jJ. 


Deep Ghand 1 Appellant? 
v. 
The State of Rajastan . Respondent 


Criminal Procedure Gode (V of 1898), section 164—Scope and effect —Ewdence of Magsstrate as to facts 
establishing identity of any thing or person —áAdmissible as relevant evidence under section 9 of Evidence Act (I of 


1872)—8Statements of witnesses during wvestigation recorded in derogation of section 164, Criminal Procedure 
CGode—Not admissible. 


Section 9 of the Evidence Act says that facts which establish the 1dentity of anything or person 
whose identity 15 relevant, are relevant in so far as they are necessary for that purpose Section 164 
of the Code of Criminal Procedure prescribes a procedure for the Magistrate recording statements 
made by a person durmg mvestigation or before tral Ifa statement of a witness recorded by a 
Magistrate ın derogation of the provisions of section 164 of the Code will go m as evidence under 
section 9 of the Evidence Act, the object of section 164 of the Code will be defeated. It 1s therefore 
necessary to resort to the rule of harmonious construction so as to give full effect to both the provisions 
If a Magistrate speaks to facts which establish the identity of anything (ın the instant case the identity 
and condition of a house in which a person alleged to have been kidnapped and held for ransom 
was confined) the said facts would be relevant within the meaning of section g of the Evidence Act ; 
but if the Magistrate seeks to prove statements of a person (1n the instant case the victim confined m 
the house) not recorded in compliance with the mandatory provisions of section. 164 of the Code of 
Crimmal Procedure Code, such part of the evidence though ıt may be relevant withm the meaning 
of section g of the Evidence Act, will have to be excluded Neither the Evidence Act nor the Code of 


Criminal Procedure prohibits a Magistrate. from deposing to relevant facts within the meaning. of 
section g of the Evidence Act. 


[In the instant case the memorandum prepared by the Magistrate descirbmg the present condi- 
tion of the house and the evidence given by him on the basis of the memorandum would be 
rélevant evidence under section 9 of the Evidence Act , but the statements made by the person 
alleged to have been confined in that house to the Magistrate said to be not recorded in the manner 
prescribed by section 164 of the Code of Criminal Procedure would be inadmissible.] 


Appeal by Special Leave from the Judgment and Order dated the 1st August, 
1958, of the Rajasthan High Court at Jodhpur in Criminal Appeals Nos 98 and 155 
of 1957 and Criminal Revision No 116 of 1957. 


Fa Gopal Seth, Senior Advocate (C L Sareen and R. L Rokk, Advocates, 
with him), for Appellant. 


H F. Umngar, H R. Khanna, Bifnn Bekarı Lal, R.-H. Dhebar and D Gupta, Advocates 
for Respondent. 
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The Judgment of the Gourt was delivered by 


Subba Rao, J—This is an appeal by Special Leave against the judgment of the 
High Court of Judicature for Rajasthan dated 1st August, 1958, confirming the 
Judgment of the Additional Sessions Judge, Churu, dated 3rd May, 1957, in so 
far as he convicted the appellant under sections 347, 365 and 386, Indian Penal Code, 
and setting aside his order acquitting the appellant under section 458, Indian Penal 
Code, and convicting the appellant under section 452, Indian Penal Code. The 
learned Additional Sessions Judge sentenced the appellant for the offences under 
sections 347, 365 and 386, Indian Penal Code, to undergo rigorous imprisonment 
for I year, 2 years and 34 years respectively. The High Court enhanced the sen- 
tences in respect of the offences under sections 347 and 386, Indian Penal Code, 
to 3 years and 8 years respectively, and also imposed a fine of Rs. 20,000 on the 
appellant; the sentence in regard to the offence under section 365, Indian Penal 
Code, was confirmed. The High Court further found that the appellant was guilty 
under section 352, Indian Penal Code, also and for that offence 1t sentenced him to 
undergo rigorous imprisonment for 7 years. 


At the outset it would be convenient to state briefly the case of the prosecution. 
One Kashiram, a prosperous businessman, was residing at Sidhmugh. His only 
son Suraj Bhan was living at Rajgarh where he was carrying on an independent 
business of his own. On 12th November, 1954, when Sura} Bhan was at his desk 
in his house, somebody made an enquiry whether one Rameshwar was there, to 
which Suraj Bhan replied m the negative. A few minutes thereafter, two men 
with masks entered the room and one of them was armed with a revolver. The 
said two persons threatened to shoot Suraj Bhan 1f he made any noise and then took 
him outside the house where two camels were kept waiting attended by two other 
persons similarly masked After covering the face of Suraj Bhan by tying a cloth 
round his neck, he was made to mount one of the camels. The two persons who 
pulled Suraj Bhan out of his house also mounted the same camel, one in front of 
Suraj Bhan and the other behind him. After firing some shots in the air, pre- 
sumably to prevent pursuit, the said persons, along with Suraj Bhan left the place. 
After riding for 3 or 4 hours, the camels were made to stop on a railway hne, the 
said persons got down from the camel, Suraj Bhan was also made to get down, and 
all of them went along the railway line for 3 or 4 furlongs. Thereafter, Suraj Bhan 
was taken to the house of Deep Chand, the appellant, in village Kalar1 and was kept 
there in confinement 1n a small room for 17 days. During the entre period ‘he 
was kept blindfolded. Two or three days after the abduction, Suraj Bhan was 
made to write three letters to his father and put down his father’s address on the 
envelopes. He was made to write these letters under the cover of a blanket after 
his bandage was 1emoved temporarily In the first letter he was made to write 
that if his father reported the matter to the Police, he would not see his son again ; 
in the second letter, he was made to inform his father that in view of the attempts 
made by his father to trace him, his abductors had made up their minds not to re- 
lease him, but in view of his entreaties they had agreed to release him on payment 
of a ransom of Rs. 60,000 ; and in the third letter, he was made to write that the 
money should be handed over to the bearer of the letter and that he would be re- 
leased on such payment. After the receipt of the first two letters by Kashi Ram, 
the abductors entered on the second stage of negotiations. Meanwhile, to facilitate 
the smooth conduct of the negotiations, on 29th November, 1954, Suraj Bhan was 
removed to the house of one Lachhman and was confined there till his release 
Kashi Ram has a son-in-law by name Shiv Bhagwan, the son of one Durga Parshad. 
Dhannaram and Shiv Bhagwan knew each other. Dhannaram offered to help 
Kashi Ram to get the release of his son, Dhannaram gave a letter addressed to 
Deep Chand to Durga Parshad wherein Deep Chand was requested to render his 
help in the matter of the release of Suraj Bhan. On the basis of the letter, Durga 
Parshad contacted Deep Ghand, who promised to do his best 1n the matter. After 
further talks, Dhannaram met Shiv Bhagwan and told him that Suraj Bhan was 
alive but a large sum would be required as ransom to get his release. He also warned 
him not to divulge the secret, for, if he did so, not only the life of Suraj Bhan but 
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also of other relations would be ın danger He demanded Rs 70,000 as ransom, 
but after some higgling ıt was fixed at Rs. 50,000 The third letter written by Suraj 
Bhan at the instance of Deep Chand was shown to Shiv Bhagwan and to his fathey 
Durga Paishad to assure them that Sura; Bhan was alive. After satisfying them- 
selves of the bona fides of the negotiation conducted by Dhannaram, Shiv Bhagwan 
and Durga Parshad went to the house of Dhannaram where they found Deep Chand. 
The sum of Rs 50,000 was paid to Dhannaram and Deep Chand , and both of them 


counted the money. The money was paid on 17th December, 1954, and Suraj 
Bhan was released on 20th December, 1954. 


Five persons, namely, Deep Chand, Sisram, Jiwan Ram, Dhannaram and 
Ramy Lal, were prosecuted in the Sessions Court for the aforesaid offences The 
learned Sessions Judge acquitted Ramp Lal, Dhannaram, and Jrwan Ram, and 
cogvicted Sisram under sections 347 and 365, Indian Penal Code, and Deep Chand. 
as aforesaid. N thing more need be said about the conviction of Sisram, as on. 
appeal he was acquitted by the High Court and no appeal was preferred by the 
State against his acquittal. The learned Sessions Judge, on a consideration of the 
entre evidence placed before him, held that there was overwhelmmg evidence to 
show that Deep Chand detained Suraj Bhan in his house for sometime and thereafter 
in Lachhman’s house and released him on payment of a ransom. But he held that 
there was not sufficient evidence to find definitely that Deep Chand participated m the 
abduction of Suraj Bhan on 12th November, 1954, from the latter’s house. On 
these finding ,he convicted Deep Chand under sections 347, 365 and 386, Indian 
Penal Code. Deep Chand preferred an appeal against his conviction, and the State 
filed an appeal against the judgment of the learned Sessions Judge in so far as he 
acquitted Deep Chand of the offence under section 458, Indian Penal Code The 
State also preferred a revision for enhancing the sentences passed on Deep Chand. 
All the matters were heard together by the High Court and, on a resurvey of the 
entire evidence, it agreed with the Sessions Judge that Suraj Bhan was confined in 
the house of Deep Chand and later on in the house of Lachhman and that he extorted 
money from Kashi Ram by putting him under fear of death of his son, Suraj Bhan. 
Disagreeing with the Sessions Judge the High Court further held that 1t had been 
established on the evidence that Deep Chand was one of the persons who abducted 
Suraj Bhan from his house on 12th November, 1954 In the result the High Court 
convicted the appellant not only under sections 347 365 and 386, Indian Penal 
Code , but also under section 452 thereof. In the matter of enhancement of the 
sentences, 1t was of the view that the case deserved an exemplary punishment and, 
therefore, it enhanced the sentences as aforesaid Deep Chand preferred the present 
appeal by Special Leave. vie m 


Learned counsel for the appellant in an attempt to dislodge the findings arrived 
at by the High Court raised the followmg points before us (1) The High Court 
erred in relying upon the statement made by Suraj Bhan before the Magistrate at 
the time of verification proceedings though it was not recorded ın compliance with 
the provisions of section 164 of the Code of Criminal Procedure, and if the said state- 
ment and the verification proceedings based on that statement were excluded, 1t is 
not possible to predicate that the High Court would have accepted the evidence ot 
Susaj Bhan m respect of his version that he was confined 1n the house of Deep Chand 
(2). The High Court also went wrong ın upholding the privilege claimed by Shri 
S. Gajender Singh, the District Magistrate, in respect of important questions put to 
him ın the cross-examination , and 1f the clam of privilege had not been upheld, 
answers would have been elicited from him which might have established that Suraj 
Bhan was lying in the witness-stand and that his previous statements represented the 
truth (3) The High Court erred also in setting aside the order acquitting the 
appellant under section 458, Indian Penal Code, without sufficient and compelling 
reasons and in convicting him under section 452, Indian Penal Code. 


To appreciate the said questions 1t 1s necessary to notice briefly the facts found 
by the Courts below. On the first part of the episode, that is, the abduction of Suraj 
Bhan, the High Court accepted the evidence of Suraj Bhan. Suraj Bhan Stated in 
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his evidence that when he was writing his accounts. at about 7-15 P.M in his house on 
12th November, 1954, two persons with their faces covered with masks entered his 
house and by threatening to shoot him, forcibly took him away on one of the two 
camels brought by them He further alleged that he recogrused one of the abductors 
who threatened him with a revolver as Deep Chand, as he was a local Congressman 
known to Suraj Bhan from before. This identsfication of Deep Ghand as one of the 
accused was not accepted by the Sessions Judge, but the High Court accepted ıt for 
the reason given 1n its judgment, As regards the second stage, namely, the confine- 
ment of Suraj Bhan in Deep Chand’s house the High Court accepted the evidence of 
Suraj Bhan identifying the said house by giving particulars thereof. Suraj Bhan's 
Version was as follows During his confinement in. the house, he used to loosen the 
bandage and see through the chinks ın the wall of the room in which he was interned. 
He was in that house for 17 days and he had heard the voice of Deep Chand whom he 
knew before During hus confinement there he also heard a lady enquiring whether 
Deep Chand had gone out and another lady answering the query He had also 
given in detail the landmarks he gathered 1n the course of his journey from his house 
to the house of Deep Chand which substantially tallied with those leading to Deep 
Chand’s house. This evidence of Suraj Bhan was corroborated by the evidence of 
Devisingh, the Magistrate, Randhawa and Ratan Singh. The Magistrate took 
“Suraj Bhan along with him to the house of Deep Chand He inspected the house and 
got the plan Exhibit P-28 prepared under his supervision by P W. 25 the Reserve 
Inspector Churu. He also recorded the memorandum Exhibit P-27 in wluch his 
observations and the statements made by Suraj Bhan were noted down The Magis- 
trate gave evidence as P.W. 21 and m his evidence he described the building of 
Deep Chand and also proved the memorandum prepared by him. His evidence 1s 
further corroborated by the evidence of two witnesses, P.W. 25, Randhawa, and P.W. 
39. The memorandum prepared by the Magistrate, his evidence and the evidence 
of P.Ws. 25 and 39 establish that there used to be chinks in the wall through which 
“Suraj Bhan used to see a tree and that these chinks had been recently closed ‘ by 
pointing the room from msde” and that two new rooms were constructed towards 
~~~? the north of the house P.W. 27 deposed that these two new constructions were 
made about the begining of the year 1955. This evidence, which was accepted by 
^" the Courts below, supported the evidence of Suraj Bhan ın regard to the condition 
of the building at the tume he was interned therein. On the basis of the said evidence, 
: both the Courts concurrently held that the house in which Suraj Bhan was mterned 
for 17 days was the house of Deep Chand. 


Now coming to the third stage of the journey, that ıs, the confinement of 
Suraj Bhan in Lachhman's house, Lachhman, as P.W 3, deposed that on a request 
made by Jiwan Ram on behalf of Deep Chand he agreed to keep a lady whom 
Jiwan Ram and Deep Chand would bring to his house for a few days and on the next 
day, Deep Chand and Sisram brought ın the midnight Suraj Bhan instead of a lady. 
He also described in detail the instructions given to him by Deep Chand and the 
manner in which he attended on Suraj Bhan, during his stay of 21 days in his house. 

` This house was also identified by Suray Bhan Suraj Bhan further gave some details 
of the surtoundings of the house and also the name of the son of Lachhman. This 
evidence proves that Suraj Bhan was shifted by Deep Chand to the house of 
Lahchman on the eve of the negotiations. The High Court held against the appel- 
lant, even without calling in aid the evidence of Lachhman, on the basis of other 
: facts. 


Then there is the evidence of Shiv Bhagwan and Durga Parshad, who actually 
paid the ransom These witnesses spoke about the negotiations and also the actual 
payment of Rs. 50,000 to Deep Chand. This evidence was again accepted by both 
the Courts. Then there was the evidence of Lachi Ram and Amar Singh, who carried 
on negotiations with Deep Chand for the return of the ransom in the presence of 
Chowdhun Kumbharam, the then Home Minister of Rajasthan This evidence 
was also accepted by both the Courts The aforesaid evidence, along with other 
circumstances, according to the High Court, brought home the guilt to the appellant 

- on all charges, 
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_ It ıs the usual practice of this Court to accept the concurrent findings of fact 
arrived at by the Courts below and there are no exceptional circumstances in this 
case to depart from the usual practice. 


We shall now proceed to consider the arguments of learned counsel for the appel- 
lant seriatim His first criticism is directed against the verification proceedings 
conducted by the Magistrate at the house of Deep Chand On the basis of the state- 
ment made by Suraj Bhan giving the particulars of the buildings, the Magistrate got 
a plan, Exhibit P-28, prepared and also a memorandum, Exhibit P-27 He also 
gave evidence in the Court It ıs said that the High Court went wrong in acting 
upon the said memorandum by the Magistrate The relevant provisions are section 
164 of the Code of Criminal Procedure and section 9 of the Evidence Act The 
material part of section 164 of the Code of Criminal Procedure reads 
5 * (1) Any Presidency Magistrate, any Magistrate of the First Class and any Magistrate of the 
Second Glass specially empowered in this behalf by the State Government may, if he 1s not a Police- 
officer record any statement or confession made to him ın the course of an investigation under this 
Chapter or under any other law for the time being ın force or at any time afterwards before the com- 
mencement of the inquiry or trial 


(2) Such statements shall be recorded ın such of the manners heremafter presciibed for re- 
cording evidence as 1s, 1n his opinion, best fitted for the circumstances of the case Such confessions 
shall be recorded and signed in the manner provided ın section 364, and such statements or confessions 
shall then be forwarded to the Magistrate by whom the case 1s to be inquired into or tried ” 
Section 9 of the Evidence Act says that facts which establish the identity of anything 
or person whose identity 1s relevant, are relevant in so far as they are necessary for 
that purpose These two sections deal with different situations section 164 of the 
Code of Criminal Procedure prescribes a procedure for the Magistrate recording 
statements made by a person during investigation or before trial, section 9 of the 
Evidence Act, on the other hand, makes certain facts which establish the identity of 
a thing as relevant evidence for the purpose of identifying that thng Ifa statement 
of a witness recorded by a Magistrate in derogation of the provisions of section 164 
will go in as evidence under section g of the Evidence Act, the object of section 164 
of the said Code will be defeated. It ıs, therefore, necessary to resort to the rule of 
harmonious construction so as to give full effect to both the provisions. Ifa Magis- 
trate speaks to facts which establish the identity of anything, the said facts would be 
relevant within the meaning of section 9 of the Evidence Act ; but if the Magistrate 
seeks to prove statements of a person not recorded in compliance with the mandatory 
provisions of section 164 of the Code of Criminal Procedure, such part of the evidence, 
though 1t may be relevant within the meaning of section 9 of the Evidence Act, will 
have to be excluded By such a construction. of the provisions a satisfactory solution 
could be evolved. The decision of the Judicial Committee in. Nazir Ahmad v. The 
King-Emperor* 1s rather instructive ‘There, a Magistrate gave evidence in Court on 
the strength of a confession made to hum which was not recorded under section 164 
of the Code of Criminal Procedure. The question was whether the said evidence 
was admissible against the accused The Judicial Commuttee quoted and approved 
the well-recognized rule that where power 1s given to do a certain thing in a certam 
way, the thing must be done in that way or not at all, and other methods of perfor- 
mance are necessarily forbidden. Adverting to section 164 of the Code of Criminal 
Procedure, the Judicial Committee proceeded to state at page 642 thus . 

** It 1s also to be observed that, if the construction contended for by the Crown be correct, all 
the pod safeguards laid down by sections 164 and 364 would be of such trifling value as 
to be almost idle” 


The Judicial Committee also stated the policy underlying the section thus at page 
643 . ' 

** In the result they would indeed be relegated to the position of ordinary citizens as witnesses 
and then would be required to depose to matters transacted by them in their. official. capacity unre- 
gulated by any statutory rules of procedure or conduct whatever ” 

These are weighty observations and we respectfully adopt them. But this decision 
does not preclude a Magistrate from deposing to relevant facts 1f no statute precludes. 
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hun from doing so either expressly or impliedly. Neither the Evidence Act nor the 
Code of Criminal Procedure prohibits a Magistrate from deposing to relevant facts 
within the meaning of section 9 of the Evidence Act. In Legal Remembiancer v. 
Lghi Mohan Singh Roy*, a Magistrate sought to give evidence of an unrecorded state- 
ment made to him by the accused. The Court rightly held that ıt was not permissible 
The same remarks we made in regard to the decision of the Privy Council would apply 
to this case. 


In this context a few relevant decisions bearing on the admissibility in evidence 
of verification proceedings could conveniently be noticed In Amiruddin Ahmed v. 
Emfperor?, a Magistrate conducted verification proceedings with a view to test the 
truth of a confession made by the accused. Teunon, J , made the following observa- 
tions at page 564 ` 
“ They are undertaken, ıt would seem, with a view to testing the truth of a confession and go 
obtain evidence either corroborating the confession or indicating its falsity In so far at least as such 
evidence may be obtained, for instance, ın ascertaining that the prisoner 1s familar with, or wholly 
-ignorant of, the localities of which he has spoken, or ın furmshing clues to further enquiry, such pro- 
ceedings may be useful In connection with such proceedings, the main concern of the Courts would 
seem to be to ensure that evidence not strictly admissible is not admitted In the present case that 
‘precaution has not been taken for we find that the verifying Magistrate has been permitted to speak 
to statements said to have been made to him in the course of his proceedings Such additional state- 
ments being statements made 1n the course of an investigation, when not recorded in the manner 
provided ın section 164 of the Code of Criminal Procedure, are, in my opinion, inadmussible ” 


‘The other learned Judge, Shamsul Huda, J., made the following statement at page 
572: 
** I think, ‘ verification! under conditions such as these lends itself to very great abuses and 


‘should be avoided There 1s perhaps nothing objectionable in a verification made independently of 
the confessing accused and unaided by him.” 


‘We are not concerned 1n this case with the propriety of verification proceedings in 
regard to a confession made by an accused This decision is an authority for the 
position that the evidence given by a Magistrate on the basis of the verification 
proceedings conducted by him is relevant evidence, though he could not speak of 
statements made by the accused or a witness recorded by him in contravention of 
section 164 of the Code of Criminal Procedure The same distinction was pointed 
out by the Special Bench of the Calcutta High Court in Jatendra Nath v. Emperor? 

Tn that case, the learned Judges observed at page 110 thus. 


** In one case there was a verification report so far as the confessional statement of an accused 
person was concerned, which it would appear was fairly supported by other evidence bearmg on 
matters covered by the said 1eport by the Magistrate by whom it was recorded, and which cannot be 
ruled out ôn the ground that 1t was 1nadmussible ın evidence, seemg that the Magistrate himself was 
examined as a witness in the case, and spoke to the contents of the report made by him, which 1s 
placed on record as evidence, in support of the confessional statement of Sudhir Bhattacharjya ? 


“Then the learned Judges proceeded to state, 


** Statements made by the accused to the verifying Magistrates ın the course of the proceedings, 
if they are not recorded in the manner provided in section 164, Criminal Procedure Code, are however 

inadmissible." 
It is, therefore, clear that the memorandum prepared by the Magistiate describing 
the present condition of the house and the evidence given by him on the basis of that 
memorandum would be relevant evidence under section 9 of the Evidence Act’, 
but the statements made by Suraj Bhan to the Magistrate said to be not recorded in 
the manner prescribed by section 164 of the Code of Criminal Procedure would be 
inadmissible. We are proceeding on the basis that the said statements were not 
recorded in compliance with the provisions of section 164 of the Code of Criminal 
Procedure and we should not be understood to have expressed any opinion on the 
‘question whether they have been so recorded or not, or whether mere irregularities, 
if any, committed in the manner of recording such statements by Magistrates under 
section 164 of the Code of Criminal Procedure would make such statement inadmis- 
sible. That apart, Exhibit P-27 and the evidence given by the Magistrate were only 
a AR ee, 
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used by the Court as corroborating the evidence of Suraj Bhan in regard to his evi- 
dence describing the house of Deep Chand Apart from the Magistrate's evidence 
there ıs also other evidence in the case ın regard to the original condition of the 
building and the subsequent additional structures put up by Deep Chand. As the 
High Court accepted that evidence, even if the evidence of the Magistrate was 
excluded ıt would not have made any difference in the result We, therefore, hold 
that the evidence of the Magistrate, excluding that part pertaining to the statements 
made to him by Sura] Bhan, was relevant evidence 1n the case. 


'The second contention turns upon the claun of privilege raised by witness 
Gajender Singh and allowed by the learned Sessions Judge. Some of the relevant 
facts may now be stated Suraj Bhan was released on 20th December, 1954 On 
14th February, 1955, one Shiv Dutt made a statement before the District Magistrate, 
S. Gajendar Smgh , and the said Magistrate recorded the same unde: section 164 of 
the Code of Criminal Procedure. In that statement Shiv Dutt stated that Suraj 
Bhan told him the present version of the prosecution On 12th March, 1955, Suraj 
Bhan was examined by the police and he made a statement (Exhibit D-8). Therem 
he gave an altogether different version contradicting the statement of Shiv Dutt 
On 29th April, 1955, Suraj Bhan filed an affidavit, Exhibit P-5, 1n the Court of the 
Additional District Magistrate, Ganganagar, stating that Deep Chand had nothing 
to do with the offence. On 5th May, 1955, the prosecution got five copies of the 
said affidavit made and attested. On 23rd May, 1956, for the first time, Suraj 
Bhan implicated Deep Chand in the crime. Regarding the question whether Shiv 
Dutt made such a statement on 14th February, 1955, Gajender Singh and Shiv Dutt 
were examined and both of them spoke to that fact The argument 1s that umportant 
questions put to Gajender Singh were illegally disallowed and 1t they had not been 
disallowed the accused would have been ın a position to establish that Gajender 
Singh was not speaking the truth and that if that evidence was eliminated, the High 
Court might not have accepted the reasons advanced by the prosecution explaining 
away the inconsistent versions given by Sura; Bhan. At the outset it may be stated 
that 1t is not quite correct to state that the High Court explained away the earlier 
versions given by Suraj Bhan on the basis of the evidence given by Gajender Singh. 
On the other hand, both the Courtshave given convincing reasons why Suraj Bhan 
and the members of his family did not come forward immediately with the true 
version of the incident ; for, at one stage, they were anxious to save the life of Suraj 
Bhan and at a later stage they were equally anxious to get back the money paid as 
ransom by Suraj Bhan’s father. The Courts have also accepted the evidence of Shiv 
Dutt That apart, the question of privilege was not raised before the High Court 
In the cncumstances, we would not be justified 1n allowing the appellant to 1aise 
before us the question of privilege based upon the disallowance of a few questions 
put to one of the witnesses This objection 1s, therefore, reyected 


The third argument has no merits either The High Court consideied, and in 
our view rightly that there was no reason to disbelieve the evidence of Sura) Bhan 
when he identified Deep Chand at the time of the abduction Suraj Bhan knew the 
accused before and he also knew his stature and voice Sura] Bhan was 1n the com- 
pany of Deep Chand from the time of his abduction till he was finally released 
When Suray Bhan, 1n the circumstances, stated that he identified Deep Chand, there 
is no valid reason to reject his evidence In the circumstances, the High Court was 
quite justified 1n setting aside the order of acquittal under section 458, Indian Penal 
Code, and convicting him for the offence under section 452 thereof. 


Finally learned counsel for the appellant made an impassioned appeal on the 
question of sentence. *He said that the learned Sessions Judge had awarded a 
reasonable sentence to the accused and the High Court was not justified in enhancing 
the said sentence The Sessions Judge held that the accused was guilty of a grave 
and heinous crime and we are surprised that he should have sentenced the accused 
to undergo rigorous imprisonment for one year under section 347, 2 years under 
section 365 and 3% years under sectiod 386, Indian Penal Code and direct the 
sentences to run concurrently. When the Sessions Judge gave such a disproportion- 
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ately lenient sentences, it was the duty of the High Court to rectify such an obvious 
error In our view, the learned Judges of the High Court rightly enhanced the 
sentence imposed on the appellant 


* In the result, the appeal fails and is dismussed 
Appeal dismissed 


—— a — e, ta 
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The Commissioner of Income-tax, Bombay City, Bombay .. Appellant* 
v. j 
Bıpınchandra Maganlal and Co , Ltd , Bombay .. Respondent 


Income-tax Act (XI of 1922), section 23-A (as it stood m 1947)—Scope—Sale by company of old machinery 
at price for which it was originally purchased —Difference. between the sale-proceeds and written down value— 
If to be n~ in “< profit” for determining whether payment of a larger dwidend than that declared would be 
unreasonable 


The difference between the wiitten down value of an asset and the price realized by sale thereof 
though not profits earned in the conduct of the business of the assessee 1s notionally regarded as profit 
in the year ın which the asset 1s sold, for the purpose of taking back what had been allowed for depre- 
ciation in the earlier years What in truth 1s a capital return 1s by a fiction regarded for the purposes 
of Income-tax Act as income Because this difference between the price realized and the wivtten 
down value is made chargeable to income-tax, its character is not altered, and it 1s not converted mto 
the assessees business profits It does not reach the assessee as profits, 1t reaches him as pait of the 
capital invested by the assessee, the fiction created bv section 10 (2) (vm) Second Proviso notwithstanding. 
The Legislature has deliberately used the expression ‘‘ smallness of profit? and not ‘‘ smallness of 
assessable 1ncome" ın section 23-A and accordingly the ‘‘ smallness of profit" ın section 23-A has to 
be adjudged ın the light of commercial pimciples and not ın the hght of total receipts, actual or fic- 
tional If st is not commercial profit, ıt 15 not liable to be taken into account 1n assessing whether ın 
view of the smallness of profits a larger dividend would be unreasonable. 


Appeal by Special Leave from the Judgment and Order, dated the 24th February 
1955, of the forme: Bombay High Court in I T.R. No 48/X of 1954. 


Hardayal Hardy and D Gupta, Advocates, for Appellant. 


JV A. Palkhwala, Senior Advocate, (I. JV. Shroff, Advocate, with him), for 
Respondent 


The Judgment of the Court was delivered by 

Shah, J —The Income Tax Appellate Tribunal, Bombay Bench “A” refered. 
under section 66 (1) of the Indian Income Tax Act, 1922—hereinafter referred to as 
the Act—the following question ° 

** Whether the sum of Rs. 15,608 should have been mcluded in the assessee Company's “ profit?” 

for the purpose of determining whether the payment of a larger dividend than that declared by it 
would be unreasonable ? ” 

The High Court answered the question in the negative ° Against the order of 
the High Court, with Special Leave under Article 136 of the Constitution, this appeal 
1s preferred. ° 


M/s. Bipinchandra Maganlal & Go., Ltd —hereinatter referred to as the Com- 
pany—ıs registered under the Indian Companies Act. The Company ıs one in 
which the public are not substantially 1nterested within the meaning of section 23-A 
Explanation of the Act Its paid-up capital at the material tıme was Rs 20,800 
made up as follows :— e 


20 shares of Rs. 50 each fully paid up and 1,980 shares of Rs. 50 each, Rs. 10 
being paid up per share. 


In December, 1945, the Company purchased certain machinery for Rs. 89,000 
and sold ıt sometime in March, 1947, for the price for which its was originally pur- 


—— 
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chased. In the books of account of the Company, the written down value cf the 
machinery ın the year of account 1946-47 (Apiil 1, 1946 to March 31, 1947) was 
Rs 73,392 ‘The trading profits of the Company as disclosed by 1ts books of account 
for the year 1946-47 were Rs 33,245 At the General Meeting held on. October 2, 
1947, the Company declared a dividend of Rs 12,000 for the year of account. In 
assessing tax for the year of assessment 1947-48 the Income Tax Officer computed 
the assessable income of the Company for the year of account 1946-47 at Rs 48,761 
after adding back to the profit of Rs. 33,245 returned by the Company, Rs. 15,608 
realised 1n excess of the written down value of the machinery sold in March 1947. 
The Income Tax Officer passed an order under section 23-A of the Act that 
Rs 15,429 (being the undistributed portion of the assessable income of the Company 
as reduced by taxes payable) shall be deemed to have been distributed as dividend 
amongst the shareholders as at the date ofthe General Meeting and the proportionate 
share of each shareholder shall be included 1n his total income Appeals preferred 
against his order to the Appellate Assistant Commissioner. and the Income Tax 
Appellate Tribunal proved unsuccessful but the Appellate Tribunal at the instance 
of the Company relerred the question set out hereinbefore to the High Court at 
Bombay under section 66 (1) of the Act. 


Section 23-A (1) of the Act as it stood at the 1elevant time (ın so far as ıt is 
material) was as follows -— 


** Where the Income-tax Officer is satisfied that in respect of any previous year the profits and 
gams distributed as dividends by any company upto the end of the sixth month after 1ts accounts for 
that previous year are laid before the company 1n general meeting are less than 60% of the assessable 
income of the company of that previous year, as reduced by the amount of 1ncome-tax and super- 
tax payable by the company in respect thereof, he shall, unless he 1s satisfied that having regard to 
losses incurred by the company 1n earlier years or to the smallness of the profit made, the payment of 
a dividend or a larger dividend than that declared would [be unreasonable, male with the previous 
approval of the Inspecting Assistant Commissioner. an order ın writing that the undistributed portion 
of the assessable income of the amount of the company of that previous year as computed for 1ncome- 
tax purposes and reduced by the amount of 1ncome-tax and super-tax payable by the company in 
respect thereof shall be deemed to have been distributed as dividends amongst the shareholders as 
at the date of the general meeing aforesaid 


Clearly by section 23-A, the Income Tax Officer 1s required to pass an order 
directing that the undistributed portion of the assessable income of any company 
(an which the public are not substantially interested) shall be deemed to have been 
distributed as dividends amongst the shareholders if he ıs satisfied that (1) the com- 
pany has not distributed 60 per cent. of its assessable income of the previous year 
reduced by the income-tax and super-tax payable, (11) unless payment of a dividend, 
or a larger dividend than that declared, having regard to (a) losses incurred by the 
company in the earlier years or (4) the smallness of the profits made in the previous 
year, be unreasonable The total assessable income of the Company for the year 
ot account was Rs 48,761 and the tax payable thereon was Rs 21,332 * 60 per cent. 
or Rs 27,249 (assessable income reduced by the income-tax and super-tax due) 
exceeded the dividend declared by Rs 4,458 The first condition to the exercise of 
jurisdiction by the Income Tax Officer unde: section 23-A was therefore indisputably 
fulfilled But the Income Tax Officer had still to be satisfied whether having regard 
to the smallness of the profit (there 1s no evidence in this case that loss was mcurred 
By the Company 1n earlier years), it would be unreasonable to distribute dividend 
larger than the dividend actually declared The Income Tax Officer did not 
expressly consider this question > he rested his decision on the rejection of the conten- 
tion raised by the Company that the difference between the price of the machinery 
realised by sale and the written down value in the year of account could not be taken 
into account ın passing an order under section 23-A He, 1t seems, assumed that ıt 
that difference be taken into account, distribution of larger dividend was not 
unreasonable, and the Tribunal proceeded upon the footing that the assumption 
was correctly made. 


Counsel for the Revenue submits in support of the appeal that the expression 
*€ smallness of profit means no more than smallness ot the assessable income, and 
that in any event, in the computation of profits, the amount realiased by sale of the 
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machinery ın the year of account 1n excess of its written down value was liable to be 
included in considermg whether the condition relating to “ smallness of profit " 
was fulfilled. 


At the material time, section 2 (6-C) of the Act defined “income”? as inclusive 
amongst others of any sum deemed to be profits under the Second Proviso to clause 
(vu) of sub-section (2) of section ro By section ro, ın the computation of profits 
or gains of an assessee under the head “ Profits and gains of business, profession 
or vocation *’ carried on by him, the amount by which the written down value of 
any building, machinery or plant which has been sold, discarded or demolished o: 
destroyed exceeds the amount for which the building, machinery or plant 1s actually 
Sold or its scrap value 1s to be allowed as a deduction ‘This allowance 1s however 
subject to an exception prescribed by the Second Proviso to clause (vit) sub-section (2) 
of section 10 that where the amount for which any building, machinery or plagt 
1s sold exceeds the written down value, so much of the excess as does not exceed the 
difference between the orginal cost and the written down value shall be deemed to 
be profit of the previous year in which the sale took place In computing the profits 
and gains of the Company under section ro of the Act, for the purpose of assessing 
the taxable mcome, the difference between the written down value of the machinery 
in the year of account and the price at which ıt was sold (the price not being ım 
excess of the original cost) was to be deemed to be profit in the year of account, and 
being such profit, it was liable to be included 1n the assessable income in the year of 
assessment But this is the result of a fiction introduced by the Act What in truth 
1s a capital return 1s by a fiction regarded for the purposes of the Act as income. 
Because thus difference between the price realized and the written down value is 
made chargeable to mcome-tax, 1ts character 1s not altered, and it 1s not converted 
into the assessee’s business profits. It does not reach the assessee as his profits : ıt 
reaches him as part of the capital invested by him, the fiction created by section 10 
(2) (vu) Second Proviso notwithstanding. The reason for introducing this fiction, 
appears to be this Where in the previous years, by the depreciation allowance 
the taxable income 1s reduced for those years and ultimately the asset fetches on sale 
an amount exceeding the written down value, z.e., the original cost less depreciation 
allowance, the Revenue is justified ın taking back what 1t had allowed in recoupment 
against wear and tear, because in fact the depreciation did not result. Butthe reason 
of the rule does not alter the real character of the receipt. Agam, itis the accumula- 
ted depreciation over a number of years which 1s regarded as mcome of the year in 
which the asset ıs sold The difference between the written down value of an asset 
and the price realized by sale thereof though not profit earned in the conduct of the 
business of the assessee is notionally regarded as profit ın the year in which the asset 
as sold, for the purpose of takmg back what had been allowed in the earlier years, 


A company normally distributes dividends out of its busmess piofits and not 
out of its assessable income. There is no definable relation between the assessable 
income and the profits of a business concern 1n a commercial sense. Computation 
of income for purposes of assessment of 1ncome-tax 1s based on a variety of artificial 
rules and takes into account several fictional receipts, deductions and allowances 
In considering whether a larger distribution of dividend would be unreasonable, 
the source from which the dividend 1s to be distributed and not the assessable Income 
has to be taken into account. The Legislature has not provided m section 23-A 
that in considering whether an order directing that the undistributed profits shall be 
deemed to be distributed, the smallness of the assessable income shall be taken into 
account. ‘The test whether 1t would be unreasonable to distribute a larger dividend 
has to be adjudged ın the hight of the profit of the year in question. Even though 
the assessable income of a company may be large, the commercial profits may be 
so small that compelling distribution of the difference between the balance of the 
assessable income reduced by the taxes payable and the amount distributed as 
dividend would require the company to fall back either upon its reserves or upon 
its capital which in Jaw it cannot do. For instance, in the case of companies receiv- 
ing income from property, even though tax is levied under section 9 of the Act on 
the bona fide annual value of the property, the actual receipts may be considerably 
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less than the annual value and if the Lest of 1easonableness 15 tho extent of the assess- 
able income and not the commercial profit, there may frequently arise cases 1n which 
companies may have to sell off their mcome producing assets The Legislature 
has deliberately used the expression “smallness of profit" and not “smallness 
of assessable income "* and there 1s nothing in the context in which the expression 
“smallness of profit’ occurs which justifies equation of the expression ‘‘ profit " 
with “ assessable income”’, Smallness of the profit ın section 23-A has to be ad- 
judged in the hght of commercial principles and not ın the light of total receipts, 
actual or fictional This view appears to have been taken by the High Courts in 
India without any dissentient opinion, see Sir Kasturchand, Lid v. Commissioner of 
Income Tax, Bombay Cityt, Ezra Proprietary Estates, Lid v. Commissioner of Income Tax, 
West Bengal? and Commissioner of Income Tax, Bombay City I v. F L. Smdth & Go., 
(Bombay), Lid 3. 

* By the fiction in section 10 (2) (vu) Second Proviso, read with section 2 (6-C)), 
what 1s really not income is, for the purpose of computation of assessable income, 
made taxable income but on that account, ıt does not become commercial profit, 
and if ıt is not commercial profit, 1t 1s not liable to be taken into account ın assessing 
whether in view of the smallness of profits a large: dividend would be unreasonable 
In our judgment, the High Court was night in holding that the amount of Rs 15,608 
was not liable to be taken 1nto account 1n considering whether having regard to the 
smallness of the profit made by the Company, ıt would be unreasonable to declare a 
larger dividend. 


The appeal therefore fails and is dismissed with. costs. 
Appeal dismissed. 
THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 
PRESENT —P. B GajewpRAGADKAR AND K C. Das Gupta, JJ. 


Sarda Prasad and others wm Appellants * 
U. 
Lala Jumna Prasad and others eo Respondents. 


Limitation Act (IX of 1908), section 7—Cwil Procedure Code f V of 1908), Order 32, rules 6 and 7— 
Partition decree—Karta and minor sons allotted jointly mmoveable properties unde:—Executwon—Starting 
boit of Limitation ——Karta 1f. can gwe valid discharge on behalf of mmors also—Applicability of rules 6 and 7 
of Order 32, Cwl Procedure Code and section 7 of the Limitation Act 


There 1s no ground for thinking that the provisions of section 7, Limitation Act (IX of 1908) are 
dimited to suits or decrees on money claims only , nor is there any reason to think that the word “ dis- 
charge ” can refer only to debts | Discharge means, to free from lability The provisions of section 7 
apply to discharge or satisfaction of all abilities under a decree (e g ) 1n respect of possession of pro- 
perty or 1n respect of taking some order as regards prope: ty 


In the instant case there 1s no scope for the application of esther the provisions of Order 32, rule 6, 
or Order 32, 1ule 7 of the Code of Civil Procedure (V of 1908). Neither 15 this a case of a receipt of 
any money or moveable properties , nor 1s there any question of entering 1nto an agreement or com- 
promise on behalf of the minor. For, clearly acceptance of delivery of possession of property in 
terms of the decree in a partition suit can by no stretch of imagination be considered entering into 
any "agreement or compromise ” 


Hence the managing member of the family could have given a discharge of the liability under the 
partition decree by accepting dehvery of possession on behalf of hus minor sons without their consent 
and so time ran against them also under section 7 of the Limitation. Act from the date of the decree 


Appeal from the Judgment and Decree, dated the 15th October, 1954, of the 
Allahabad High Court in Execution First Appeal No. 224 of 1951. 

S P. Sinha, Senior Advocate (Tiryuge Naram, Advocate, with him), for 
Appellants. 


G. C Mathur, Advocate, for Respondent No. 1. 
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The Judgment of the Court was dehvered by 


Das Gupta, 7 —-This appeal raises a question of limitation in execution proceed- 
gs The decree sought to be executed was made by the Civil Judge, Kanpur, on 
and September, 1938, 1n a suit for partition brought by two brothers Jumna Prasad 
and Devi Prasad and two minor sons of Jumna Prasad, against Gajju Lal, hus son 
Jawala Prasad, the four minor sons of Jawala Prasad—Sharda Prasad, Dharam Pal, 
Ram Pal and Krishna Pal, and one Smt Sundan By the decree one of the pro- 
perties, a house formerly bearing No. 36/22 and now 36/58, Etawa Bazar, Kanpur, 
was awarded along with other properties to the defendants in the sut The present 
application for execution was made by the four brothers, Sharda Prasad, Dharam 
Pal, Ram Pal, and Krishna Pal on 23rd November, 1949 The prayer was that 
these applicants may be delivered possession over this Etawa Bazar house along 
with Gajju Lal, Jawala Prasad and Smt Sundari on dispossession of Jumna Prasad 
and Devi Prasad It is stated in the application that all these applicants had “ up 
ull now been minors and one of them 1s still a minor and so no question 1n respect of 
time arises ”. This, ıt 1s important to note, was the first application for execution 
of the partition decree 


A number of objections were raised , but the principal objection and the only 
one with which we are concerned in this appeal was that the application was barred 
by time The decision of this question depended on the answer to the question raised 
on behalf of the opposite parties that Jawala Prasad one of the persons entitled jointly 
with these applicants to make an application for the execution of the decree could 
have given a discharge of the liability under the decree without the concurrence of 
bis minor sons and so time ran under section 7 of the Limitation Act against them 
also from the date of the decree. 


The Trial Court did not feel satisfied that Jawala Prasad could give a valid 
discharge and held accordingly that the application was within time. 


On appeal the High Court held that Jawala Prasad as the Karta of the Hindu 
joint Family could act on behalf of the entire Joint family ın taking possession of the 
house allotted to the defendants and delivery of such possession could discharge 
the lability qua the entire Joint family and held accordingly that the application was 
barred by limitation. The High Court however granted a certificate under Article 
133 (1) (c) of the Constitution and on that certificate this appeal has been filed by the 
applicants for execution. 


Two contentions were raised on behalf of the appellants in support of the plea 
that the High Court erred 1n holding that the application for execution was barred 
by limitation. Furst, ıt ıs urged that section 7 of the Limitation Act does not apply 
at all to a partition decree. The second contention 1s that 1n any case Jawala Prasad 
could not give a valid discharge of the lability under the decree 1n view of the pro- 
visions of Order 32 of the Code of Civil Procedure. 


On the first contention the argument 1s that the word “ discharge " 1s appro- 
priate only ın respect of a monetary claim and ıs wholly inappropriate 1n respect of 
any decree for possession whether on partition or otherwise There s, ın our opinion, 
no substance ın this argument. The mere fact that the two J/lustrations to section 4 
are in respect of debts 1s no ground for thinking that the provisions of section 7 are 
limited to suits or decrees on monetary claims only. Nor can we see any reason 
to think that the word ‘‘ discharge" can refer only to debts. Discharge means, to 
free from lability The lability may be in respect of monetary claims, lıke debts , 
it may be ın respect of possession of property , ıt may bein respect of taking some 
order as regards property ; it may be in respect of many other matters Except 
in the case of declaratory decrees or decrees of a similar nature, the decree in favour 
of one person against another requires the person against whom the decree 1s made 
liable to do something or to refrain from doing something This liability is ın a sense 
a debt which the party 1s ın law bound to discharge. ‘The ordinary use of the word 
** judgment-debtor " to denote a person against whom a decree has been made makes 
a clear recognition of this. It is worth mentioning 1n this connection that the Code 
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of Civil Procedure itself defines ** judgment-debtor " to mean “‘ any person against" 
whom a deciee 1s passed or an order capable of execution has been made.” 


It 1s helpful to notice ın this connection the provisions of section 8 of the Limita” 
tion Act that * nothing ın section 6 or section 7 applies to suits to enforce rights eof 
pre-emption " If section 7 had been applicable merely to litigation for monetary 
claims it would have been unnecessary and indeed meaningless to take the special 
step of exempting suits to enforce rights of pre-emption from the operation of section 
7. Thisis a further reason 1n support of the conclusion that the word “ discharge ”’ 
in section 7 1s not limited to discharge of monetary claims only but also to discharge 
or satisfaction of all other liabilities as well We, theiefore, hold that the first argu- 
ment raised on behalf of the appellants has no substance. 


Equally untenable 1s the second argument that the provisions of Orde: 32 of the 
@ode of Civil Procedure debar the manager of a Hindu joint family from giving dis- 
charge in respect of a liability to deliver properties Under the Hindu Law the 
Karta of a Hindu joint family represents all the members of the family and has the 
power and duty to take action which binds the family ın connection with all matters 
of management of the family property Clearly, therefore, when ın respect of a 
transaction of property possession has to be received by the several members of the 
family, it 1s the Karta’s duty and power to take possession on behalf of the entire 
family, including himself, the members of the family who are sw juris as well as 
those who are not 


When any minor member of a joint family 1s a party to a proceeding in a Court 
he has however to be represented by a next friend appointed by the Court and where 
somebody other than the managing member of the family has been appointed a 
guardian ad litem there might be difficulty in the way of the managing member 
giving a discharge on behalf ofthe minor Where however the managing member 
himself ıs the guardian ad litem the only difficulty in the way of action being taken by 
him on behalf of a minor 1s to the extent as mentioned ın Order 32, rules 6 and 7. 
In Ganesha Row v. Tuljaram Row ©& another the Judicial Commuttee pointed out 
that — 


** No doubt a father or managing member of a joint Hindu family may, under certain circum- 
stances and subject to certain conditions, enter 1nto agreements which may be binding on the minor 
members of the family But where a minor ıs party to a suit and a next friend or guardian has been 
appointed to look after the rights and interests of the infant in and concernmg the suit, the acts of 
such next friend or guardian are subject to the control of the Court". 


In that case their Lordships held that 1n view of the provisions of section 462 
of the then Code of Civil Procedure (which coriesponds to Order 32, 1ule 7 of the 
present Civil Procedure Code) the managmg member who had been appointed a 
guardian in the suit had no authority to enter into any compromise or agreement 
purporting to bind the minor. This principle has been applied also to cases where 
the provisions of Order 32, rule 6, would apply and so it has been held in numerous 
cases in India that the Karta of a Hindu joint family though guardian in the suit 
cannot give a valid discharge 1n respect of a claim or a decree for “ money or other 
movable property ." (Parameshwart Singh and otheis v Ranpt Singh and others? and 
e Latchman Chetty v Subbiah Chetty®). 


In the present case however there 1s no scope for the application of either the 
provisions of Order 32, rule 6 or Order 32, rule 7 of the Code of Civil Procedure. 
Neither is this a case of a receipt of any money or moveable properties ; nor is there 
any question of entering into an agreement or compromise on behalf of the minor, 
For, clearly acceptance of delivery of possession of property in terms of the decree 
in à partition suit can by no stretch of imagination be considered entering into 
any “ agreement or compromise ” 


Cn a: ccc cca a e a 


1 25 MLJ 150 ILR. 36 Mad 295 LR. 3 (1924) 47 M.LJ 389 IL.R 47 Mad. 
40 LA 192. 920 
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We are therefore of the opinion that Jawala Prasad, the managing member of 
the family could have given a dischaige of the liability under the partition decree by 
accepting delivery of possession on behalf of his minor sons without their consent and 
sogime ran against them also under section 7 of the Limitation Act from the date of 
the decree The High Court was therefore right in its conclusion that the applica- 
tion for execution was barred by limitation. 

The appeal ıs accordingly dismissed with costs. 


K.L B. ————— Appeal dismissed. 
THE SUPREME COURT OF INDIA 
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In regard to the intermeddlers they are said to represent the estate even though they are 1n posses- 
sion of parcels of the estate of the deceased and hence it should be held that the clause “ a person 
who 1n law represents the estate of a deceased person " must include different legatees under the will. 
"Therefore, there is no justification for holding that the * Estate? in the context must mean the whole of 
the estate. Thus the estate of the deceased was sufficiently represented. 


The rule of Private International law placing a lmitation on the competence of Courts to try 
ersonal actions against non-resident foreigners has tv be applied at the commencement or the mitia- 


Gon of the suit, and therefore the two suits ın the City Cıvıl Court at Hyderabad were competent 
when they were brought and the said Court had jurisdiction to try them. There is nothing in the 


rule of Private International Law to suggest that the said jurisdiction automatically came to an end 
as soon as one of the defendants died leaving as his legal representatives persons who were non-resident 


foreigners 
Natesa Sastrigal v Alamelu Ach, (1950) 1 MLJ 476, dissented from. 
Appeal from the Judgment and Deciee dated the 27th July, 1951, of the 
Madras High Court in A.S. Nos. 172 and 194 of 1947. 


A. Ranganatham Chetty, Senior Advocate (C.V. Narasimharao, A.V. Rangam and 
T. Satyanarayana, Advocates, with him), for Appellant. 

A.V Viswanatha Sasirı, Senior Advocate (S. Venkatakrishnan, Advocate with 
him), for Respondents Nos. 1 to 3. 

R. Ganapathy Iyer and T.K. Sundara Raman Advocates, for Respondents Nos. 


5 to 9. 
R. Ganapathy Iyer and R. Thiagarajan, Advocates and G. Gopalakrishnan, Advocate 
of M/s. Gagrat and Co , for Respondents Nos 11 and 12. 


The Judgment of the Court was delivered by 
Gajendragadkar, F —This appeal has been brought to this Court with a certificate 
issued by the Madras High Court under Article 133 (1) (æ) of the Constitution and 
it arises out of a suit (OS No. 83 of 1945) filed by the appellant the Andhra Bank, 
Limited against the twelve respondents Thus suit was based on two foreign judg- 
ments, Exhibits P-1 and P-3, which had been obtained by the appellant against 
the said respondents in Hyderabad. Respondent 1 is the son of Raja Bahadur 
Krishnamachan (hereafter called Raja Bahadur) who died in March, 1943. 
Respondent 1 and lus father were residents of Hyderabad. Raja Bhadur was 
ractising as an advocate in Hyderabad and subsequently he was appointed the 
Advocate-General. In September, 1935, respondent 1 was 1ndebted to the appellant 
in the sum of Rs. 14,876-3-7 1n respect of an overdraft account In May, 1938, he 
became indebted to theappellant in the sum of Rs 8,217-11-6 inrespect of his borrow- 


a eS eS 
* CLA. No. 508 of 1958. gist August, 1061. 
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ings on a pledge or samtaiy-waie-goods. Raja Bahadur had executed a letter of 
guarantee (Exhibit P-18) in Januarv, 1932 whereby he guaranteed the repayment 
of monies borrowed by respondent 1 up to the hmitof Rs 20,000. As the amounts 
due from respondent 1 remained unpaid the appellant had to institute two suits in 
the Hyderabad High Court for their iecobery These suits were numbered 47 
and 53 of Fazlı 1353. After they were filed ın the said High Court they were trans- 
ferred to the City Civil Court and rennmbered as Suits Nos 62 and 61 of Fazli 1353. 
Whilst the suits were pendidg Raja Bahadur who had been impleaded to the suits 
along with respondent 1 died Theieupon thc appellant joinsed the present res- 
pondents 2 to 12 1n those two suits as legal representatives of Raja Bahadur on the 
ground that they were in possession of different pieces of his properties under a 
settlement deed of 1940 and a 1egistered will executed by him on 28th August, 
1942 (Exhibit P-17). In both the suits the appellant obtained deciees with costs 
om 5th October, 1944. The said decrees directed respondent 1 to pay the whole 
of the amount claimed by the appellant ogainst him ond respondents 2 to 12 to pay 
Rs 20,000 which was the limit of guarantee executed by Raja Bahadur. All the 
respondents were directed to pay intesest at 3 per cent, on the amount due against 
them Whilst the suits were pending the goods pledged (n Suit No 62 were auc- 
tioned and the sale-proceeds realised which amounted to Rs 4,232-1-7 were given 
credit for whilst the Court passed the decrees in the said suits Accoidin$8 to the 
appellant an amount of Rs 27,923-6-5 was still due on the said decrees and so 1n: 
the present suit the appellant claimed from 1espondent 1 the whole of the said 
amount and fiom respondents 2 to 12 Rs 20,000 with interest and costs 


Respondent 2 1s the son of Raja Bahadur and iespondents 6 to 9 are his minor 
sons Respondents 3, 4, and 5 are the sons of respondent 1 Respondent 10 1s 
the daughter of Raja Bahadui while respondents 11 and 12 are his grand-daughters 
through his two daughters Respondent 2 for himself and as guardian of his minor 
sons resisted the appellant’s claim and contended that the Hyderabad Courts had 
no jurisdiction ove: them and therefore the decrees passed by the City Civil Court 
was without jurisdiction They also alleged that they had not been seived with. 
notice of suit and had not submitted to the jurisdiction of the Gity Civil Gout 
Respondent 1 did not resist the suit but his sons did. They alleged that they were 
not the legal 1epiesentatives of Raja Bahadur and had been improperly added as 
parties to the Hyderabad suit They jomed respondents 2 and 6 to 9 1n their conten- 
tion that the Hyderabad Court was not a Court of competent jutisdiction and they 
pleaded that the foreign judgments had not been based on the merits of the case. 
Respondents 10 to 12 filed similar pleas 


On these pleadings the learned trial Judge fiamed five principal issues. He 
held that the City Civil Court of Hyderabad had jurisdiction to try the suits and 
that the contesting respondents were bound by the decrees passed ın the said suits, 
He also found that the respondents who had been impleaded in the suits as legal 
representatives of the deceased Raja Bahadm were his legal representatives in law: 
and had been properly joined The other issues framed by the trial Court in respect 
of the other contentions 1aised by the respondents were also found against them Itis, 
however, unnecessary to 1efer to those issues and the findings thereon In the result 
a, deciee was passed in favour of the appellant for the amounts respectively claimed! 
by 1t against respondent 1 and against the assets of Raja Bahadur in the hands of 
1espondents 2 to 12 with interest at 3 percent. per annum from the date of the plaint 
tll the date of realisation The respondents were also directed to pay the costs of 
the appellant 


Against this decree two companion appeals were filed in the High Court at 
Madras. Civil Appeal No. 172 of 1947 was preferred by respondents 3 to 5, whereas 
Civil Appeal No 194 of 1947 was preferred by respondent 2 and his sons respondents 
6 tog It was uged by the two sets of respondents in their two appeals that the 
tual Court was 1n enor ın holding that the Hyderabad Court was a Court of compe- 
tent Juiisdiction and that the decrees passed by ıt were valid It was also urged 
that the decrees in question were contrary to natural justice and that respondents 2 
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to 12 were in fact not the legal representatives of Raja Bahadur and so the Hyderabad 
Cout acted illegally in passing the said decrees against them The High Court 
has upheld the first contention raised by the respondents and has held that the City 
Cyvil Court of Hyderabad which passed the deciees was not competent to ty the 
suits and so the decrees cannot be enforced by a suit under section 13 (a) of the Code 
of Civil Procedure According to the High Court the appellant had failed to prove 
that any of the contesting 1espondents had submitted to the jurisdiction of the Hydera- 
bad Couit Since the High Court came to the conclusion that the decrees were 
invalid it did not think ıt necessary to consider the two othe: arguments urged by 
the respondents Consistently with its. findings that the decrees were invalid and 
had been passed by the Hyderabad Court without jurisdiction the High Court 
allowed both the appeals preferred before ıt by the two sets of respondents and has 
dismissed the appellant's sut Itis against this decision that the appellant has come 
to this Court with a certificate issued by the High Court e 


The first question which falls to be considered 1n the present appeal 1s whether 
the City Civil Court at Hyderabad was a Court of competent jurisdiction when it 
pronounced the judgments in the two suits filed by the appellant 1n that Court 
Under section 13 of the Code a foreign judgment shall be conclusive as to any matter 
thereby directly adjudicated upon between the same parties except where ıt has not 
been pronounced by a Court of competent jurisdiction It 1s common ground that 
when the suits were filed 1n Hyderabad Raja Bahadur and 1espondent I were resi- 
dents of Hyderabad and the Hyderabad Cout was therefore competent to try the 
suits at the time when they were filed The actions in question were actions in 
personam but they were within the jurisdiction of the Hyderabad Court at their 
inception This position is not disputed It 1s also not seriously disputed that 
respondents 2 to 12 who were added as legal representatives of the deceased Raja 
Bahadur did not reside in Hyderabad at the relevant ume and were foreigners for 
the purpose of jurisdiction The High Court has held that under the well-established 
rule of Private International Law all personal actions must be filed in the Courts 
of the country where the defendant resides, and since respondents 2 to 12 had 
not submitted to the jurisdiction of the Hyderabad Court the Hyderabad Court 
had no jurisdiction to try the claim against them. 


The rule of Private International Law on which the High Court has relied 1s no 
doubt well settled It has been thus enunciated by Dicey in rule 26 


“When the defendant in an action 2 personam is at the tıme of the service of the wiit not ın 
‘England the Court has no jurisdiction to entertam the action" 1, 


According to Cheshire’s ** Private International Law ” this rule 1s based on the 
principle of effectiveness — * Jurisdiction ?, observes Cheshire, 


* depends upon physical power, and since the right to exercise power, or, what 1s the same 
thing in the present connection, the power of issuing process, 1s exercisable only against persons who 
are within the territory of the Sovereiga whom the Court represents, the rule at common law has 
always been that jurisdiction 1s confined to persons who are within reach of the process of the Court 
at the time of service of the writ A. Court cannot extend its process and so exert sovereign power 
beyond its own territorial limits ” ? 


This hmitation on the competence of Courts to try personal actions against non- 
resident foreigners has been emphatically laid down by the Privy Council in tle 
case of Sudar Guidyal Singh v The Rajah of Faridkoie? ‘In a personal action ", 
observed the Eail of Selborne, speaking for the Board, 


* to which none of these causes of jurisdiction previously discussed apply, a decree pronounced 
tn absentem by a foreign Court to the jurisdiction of which the defendant has not in any wav submitted 
himself 1s by international law an absolute nullity” (Page 185) 


‘This position 1s not and cannot be disputed , but the question which still remains 
is whether the High Court was right in applying this rule to the appellant’s case. 


— 


1 Dicey’s * Conflict of Laws”, 7th Ed. 5th Ed, page 107 


page 182. 3. (1893-94) 4 MLJ 267. LR. 21 IA. 
2. Cheshire’s ‘Private International Law”, 171. q re 
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As we have already seen, at their inception the two suits brought by the appellant 
in the Hyderabad Court were competent They were brought against residents 
over whom the Hyderabad Courts had Jurisdiction, and so there can be no manner 
of doubt that as they were filed they were perfectly competent and filed before « 
‘Court of competent jurisdiction If after the death of Raja Bahadur his legal 
representatives who were non-resident foreigners were brought on the record 1n the 
‘said suits, does the rule of Private International Law in question invalidate the 
subsequent continuance of the said suits in the Court before which they had been 
validly instituted at the outset? The High Court has answered this question 1n 
favour of the respondents and the appellant contends that the High Court was 
"wrong in giving the said answer 


In this connection it has been urged before us by Mr Ranganathan Chetty, 
on behalf of the appellant, that in considering the effect of the rule of Private Inter- 
national Law on which the High Court has relied 1t may be relevant to remember 
that the recent judicial decisions disclose a healthy tendency to relax the ngour 
ofthe said rule. In fact Mr Chetty has invited our attention to Exception 8 which 
Dicey has stated as one of the Exceptions to the rule Under this Exception, 


“whenever any person, out of England, 1s a necessary or a proper party to an action properly 
‘brought against some other person duly served with a writ in England, the Court may assume Juris- 
diction to entertam an action against such first mentioned person as a co-defendant ın the action ”’, 
(Pages 201, 202). 


The argument 1s that this Exception shows that where a personal action is properly 
brought against one person in an English Court and it ıs found that a non-resident 
foreigner is a proper or a necessary party to the action 1n order to sustain the claim 
made against the resident ın England, it would be open to join the non-resident 
foreigner as a proper or necessary party notwithstanding the fact that the said for- 
eigner 1s non-resident and not subject to the jurisdiction of the Court This excep- 
tion 1s pressed into service to show that the rule in question 1s not rigorously enforced 
in every case. 


In support of this argument Mr Chetty has also invited our attention to the 
decision of the Probate Court ın Travers v Holley! In that case a husband and wife 
shortly after their marriage in the United Kingdom in 1937 went out to Sydney 
in New South Wales and took with them all their belongings The husband 
then thought that the Commonwealth offered him better prospects. Having settled 
down in Sydney the husband invested money m a business which, however, collapsed 
on theoutbreakofwar Fora time thereafter he worked on a sheep farm in Northern 
New South Wales leaving his wife at Sydney where a child had been born in 1938. 
Later he secured a Commission 1n the Australian forces and was in due course trans- 
ferred to the British forces In August, 1943, the wife filed a petition for divorce 
in the Supreme Court of New South Wales on the allegation that she had been 
deserted by her husband since August, 1940 The petition succeeded and the wife 
was granted a decree which was made absolute on 30th November, 1944 The 
husband was served with a notice of the petition but he did not defend In due 
‘course both the parties remarried The husband's remarriage, however, proved 
unsuccessful and so in 1952" he obtained a decree for divorce on the ground that the 
Australian decree was invalid because at the time 1t was gianted neither husband 
nor wife was domiciled in New South Wales and the wife by remarrying had been 
guilty of adultery Against this decrec the wife appealed, and her appeal was 
allowed In discussing the validity of the decree passed by the Supreme Court of 
New South Wales the Court held that 


* the Courts of New South Wales by section 16 (a) of the New South Wales Matrimonial Causes 
Act, No 14 of 1899, and the Enghsh Courts by section 13 ofthe Matrimonial Causes Act, 1 937, claimed 
the same Jurisdiction, and it would be contrary to principle and inconsistent with comity if the Courts 
-of this Country refused to recognise a jurisdiction which mutates mutandis they claimed for themselves ; 
and that even if, while m desertion, the husband had reverted to his English domicile of origin the 
New South Wales Court would not be deprived of Jurisdiction ” 


I, L.R. (1953), P. 246. 
'S—3 
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In other words, on the ground of the rule of reciprocity the validity of the decree 
passed by the Court of New South Wales was not allowed to be effectively challenged 
by the husband 1n that case, on the ground that the relevant statutory provisions 
af the matrimonial law were substantially the same We ought, however to add 
that on two subsequent occasions the principle enunciated 1n the case of Travers}, 
it has been said, should be confined to the special facts and features of that case. 
In Dunne v Saban?, 1t 1s stated that 


« the observations m Travers v Holley! as to recognition ın certam circumstances of foreign 
decrees founded upon a jurisdiction similar to ours were directed to a case where the extraordinary 
jurisdiction. of the foreign Court corresponded almost exactly to the extraordinary Jurisdiction exer- 
cisable by this Court”, 


and m Mountbatten v Mountbaiten®, Davies, J has raised a whisper of protest against” 
making any further extension of the principle (page 81) Mr Chetty, however, con- 
tends that the principle of reciprocity 1s gradually finding more and more recogsi- 
tion in modern decisions, and on the strength of the said decisions ıt should be 
held thatthe relevant statutory provisions in Hyderabad and India being exactly 
the same the rule of Private International Law on which the High Court relied 
should not berigorously applied to the present case. 


In support of his argument Mr Chetty has also invited our attention to the 
obiter observations made by Denning, L J ın In re Dulles’ Settlement (No. 2) Dulles 
v. Vidler?. Denning, L J observed that the relevant rules prevailing in the Courts 
in the Isle of Man corresponded with the English rules for service out of the jurisdic- 
tion contained in Order 11, and added, 

* [ do not douht that our Courts would recognise a judgment properly obtamed in the Manx 
Courts for a tort committed there, whether the defendant voluntarily submitted to the jurisdiction 
or not., just as we would expect the Manx Courts m a converse case to recognise a judgment obtained 
in our Courts against a resident in ihe Isle of Man, on his being properly served out of our jurisdiction 
for a tort committed here” 


Mr Chetty points out that this observation again is based on the rule of reci- 
procity and it illustrates the modern tendency to relax the mgorous application of 
the rule of Private International Law in question. 


On the other hand it may be pertinent to pomt out that the present editor of 
Dicey’s ‘‘ Conflict of Laws? has commented on the observations of Denning, L J. 


by observing that 


* this suggested application of the principle of reciprocity 1s of a more sweeping character than 
its application to foreign divorces, because ın the first place ıt extends to enforcement and not merely 
to recognition, and in the second. place ıt would, :f logically carried out, mean that English Courts 
would enforce foreign judgments based on any of the very numerous jurisdictional grounds specified 
in Order 11, rule 1 of the Rules of the Supreme Court ”’. 


The editor further observes that 


«it may be doubted whether English Courts would be prepared to carry the principle of 
reciprocity as far as this, for the suggestion under discussion was made by a single Lord Justice in 
an obiter dictum, and moreover 1t 15 directly at variance with a weighty decision of the Court of 
Queen's Bench” (Schebshy v Westenholz) $ 


Therefore we do not think that this general argument that the rigour of the rule 
should be relaxed can be acceptedj 


However, even if the rule has to be applied the question still remains whether it 
has to be applied ai the inception or the commencement of the suit as well as at a 
later stage when on the death of one of the defendants his legal representatives are 
sought to be brought on the record. In dealing with this question 1t would be 


Se OO ee LLLI 1. 
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relevant to recall the five cases enunciated by Buckley, LJ in Emanuel & others v. 
Symon!, m which the Courts of England would enforce a foreign judgment “In 
actions i personam °, observed Buckley, L J, . 


** there are five cases ın which the Courts of this country will enforce a foreign judgment — (1) 

where the defendant is a subject of the foreign country in which the judgment has been obtained ; 
(2) where he was resident ın the foreign country when the action begun , (3) where the defendant 
in the character of plamtiff has selected the forum in which he 1s afterwards sued , (4) where he also 
voluntarily appeared , and (5) where he has contracted to submit himself to the forum in which the 
Judgment was obtamed ". 
It would be noticed that all these five cases indicate that the material time when the 
test of the rule of Private International Law has to be applied is the time at which 
the surt is instituted In other words, these five cases do not seem to contemplate that 
the rule can be invoked ın regard to a suit which had been properly instituted merely 
because on the death of one of the defendants his legal representatives who have 
been brought on the record are non-resident foreigners The procedural action 
taken in such a suit to bring the legal representatives of the deceased defendant on 
the record does not seem to attract the application of the rule If that be so, xt 1s 
at the commencement or the 1nitiation of the suit that the rule has to be applied, 
and if that 15 so, there 1s no doubt that the two suits in the City Civil Court at Hydera- 
bad were competent when they were brought and the City Civil Court at Hyderabad 
which tried them had jurisdiction to try them. 


In form the clam made by the appellant against respondens 2 to 12 m the 
Hyderabad Court was in the nature of a personal claim , but in substance the appel- 
lant would be entitled. to execute its decree only against the assets of the deceased 
Raja Bahadur ın the hands of respondents 2 to 12 That 1s the true legal position 
under section 52 of the Code of Civil Procedure in India, and to the same effect 1s 
the corresponding provision of the Code of Hyderabad Besides, when the legal 
representatives are brought on the record the procedural law both in India and 
Hyderabad requires that they would be entitled to defend the action only on such 
grounds as the deceased Raya Bahadur could have taken In other words the defence 
which the legal representatives can take must in the words of Order 22, rule 4, 
sub-rule (2) be appropriate to their character as legal representatives of the deceased 
defendant No plea which the deceased defendant could not have taken can be 
taken by the legal representatives ‘That emphatically brings out the character 
of the contest between the legal representatives and the appellant The appellant 
in substance ıs proceeding with its claim originally made against the deceased 
Raja Bahadur and ıt 1s that clarm which respondents 2 to 12 can defend in a manner 
appropriate to their character as legal representatives Ifthe suits originally brought 
by the appellant ın Hyderabad were competent how could 1t be said that they ceased 
to be competent merely because one of the defendants died ? The Hyderabad Court 
had jurisdiction to try the suits when they were filed and there 1s nothing in the 
rule of Private International Law to suggest that the said jurisdiction automatically 
came lo an end as soon as one of the defendants died leaving as his legal representa- 
tves persons who were non-resident foreigners. 


In considering this aspect of the matter we may refer to the statement 1n 
Salmonds’ * Jurisprudence ”’ that 


‘* mhentance 1s 1n some sort a legal and fictitious continuation of the personality of the dead man, 
for the representative 15 ın some sort 1dentified by the law with him whom he represents The rights 
which the dead man can no longer own or exercise tn propria persona and the obligations which he can 
no longer in propria persona fulfil, he owns, exercises, and fulfils 1n the person of a living subsutute To 
this extent, and 1n this fashion, 1t may be said that the legal personality of a man survives his natural 
personality, until, his obligations being duly performed, and his property duly disposed of, his repre- 
sentation among the living 1s no longer called for"? 


These observations support the appellant’s contention that essentially and in sub- 
stance and for the purpose of jurisdiction the suits brought by the appellant against 
Raja Bahadur did not alter their character even after his death and continued to be 





I LR (1g08) 1 KB 302 page 482. 
2, Salmond on ‘ Jurisprudence’, 11th Edition, 
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suits substantially against his estate as represented by his legal representatives If 
that be the true legal position there would be no scope for urging that the Court which 
wasecompetent to try the suits as originally filed ceased to be competent to try them 
because the legal representatives of the deceased Raja Bahadur were non-resident 
foreigners To hold otherwise would lead to this result that the suits against Raja 
Bahadur would abate on his death though the cause of action survives and the decree 
passed against his assets in the hands of his legal representatives can be effectively 
executed. 


The High Court seems to have thought that the Hyderabad Court's jurisdiction 
terminated on the death of Raja Bahadur so far as the appellant's claim against him 
was concerned "and the same cannot avail against his legal representatives ”, 
and it has observed that there 1s judicial authority in support of this conclusion. 
The decision on which the High Court has relied in support of 1ts conclusion is the 
judgment of the Full Bench of the Madras High Court m Kanchamala: Pathar V. 
Ry Shahay Rajah Saheb G? 5 others!. It ıs necessary to reter to the relevant facts 
in that case 1n order to appreciate the point which was decided by the Full Bench. 
In execution. of a money decree certain 1mmovable property belonging to the 
judgment-debtor had been attached. A proclamation of sale was then settled and 
an order passed for sale. At that stage the judgment-debtor died. The decree- 
holder and his vakil were aware of the death of the judgment-debtor, but even so 
no application was made under section 50 of the Code of Civil Procedure for leave 
to execute the decree against the legal representatives of the deceased judgment 
debtor, and so no notice was served as required by Order 21, rule 22, sub rule (1). 
‘The sale was then held and at the sale the property was purchased by a stranger. 
A question then arose as to whether the sale was void or voidable and the Fuil 
Bench held that it was void. Before the Full Bench 1t was contended that section 50 
had reference only to the stage when it became necessary to apply for execution 
against the legal representatives , it did not apply to a case where the judgment- 
debtor himself was alive when the attachment was made. The argument was that 
once the attachment was made the property attached was custodia legis and the lability 
then was that of the property and not that of the person. That is how, failure to 
bring the legal representatives on the record under section 50 or to apply for and 
obtam notice under Order 2r, rule 22, sub-rule (1) was attempted to be explained. 
‘This contention was negatived. It ıs ın the context of this contention and while 
rejecting 1t that Varadachan, J., observed that on the death of a person proceedings 
for recovery of a debt due by him or taken only against his estate and not against his 
legal representative do not seem to be justified either by legal history or by the langu- 
age of the Procedure Code — Similarly, in the same context and while rejecting the 
said argument Venkataramana Rao, J observed that as soon as a man dies he dis- 
appears trom the record and there 1s no party over whom the Court can exercise 
jurisdiction and it loses jurisdiction in one of its essentials Then the learned Judge 
has added that no decree can be passed without bringing his representative on the 
record After he 1s brought he becomes the detendant. Similarly after the decree 
he becomes judgment-debtor. It would be noticed that these observations on which 
the High Court has relied must be read ın the context of the facts before the Court in 
that case, and their effect must be appreciated m the hght of the argument which was 
rejected The Full Bench was really concerned to decide whether 1n regard to pre- 
perty which had been attached 1n execution of a decree proceedings under section 
50 and under Order 21, rule 22, sub-rule (1) have to be taken or not, and 1t has 
held that when a judgment-debtor dies no action can be taken against his estate 
unless his legal representative is brought on the record and orders are then passed 
against the assets of the deceased ın his hands. In our opinion, therefore, the observa- 
tions made 1n that case cannot be pressed into service when we are dealing witha 
very different problem. 


The same comment, with respect, falls to be made with regard to similar observa- 
tions made by Ranade, J ın Erava and another v Sidramappa Pasare?. In that case 
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a mortgagee H had obtained a decree against the mortgagor N but before the decree 
could be executed W died leaving behind him as his heirs his daughters. Subse- 
quently the decree-holder apphed for execution against the deceased judgment- 
debtor by his heir and nephew R. R appeared and pleaded that he was not the heir 
and that the daughters of JV were his heirs. Even so the daughters were not implea- 
ded to the execution proceedings nor were notices served on them under section 248 
of the Code (Act X of 1877). Ultimately the property was sold and was bought 
by the decree-holder subject to his mortgage. In due course the sale was confirmed 
and the sale certificate issued. The daughters of N then sued the mortgagee for 
redemption and were met with a plea that since the defendant had purchased the 
property at Court sale he was entitled to it free from the claim of the plaintiffs to 
redeem ‘This defence was rejected by the High Court. Candy and Jardine, JJ. 
based their conclusion on the ground that even if the auction purchaser got an abso- 
lute title to the property the present suit had been brought within twelve years of 
the sale and did challenge ıt and so the plaintiffs are entitled to redeem. Ranade, J., 
however, based himself on the ground that the sale proceedings were null and 1nvahd 
and without Jurisdiction because the true legal representatives of JV had not been 
brought on the record. It 1s in this connection that he rejected the argument of the 
auction-purchaser that the auction sale affected the estate of the deceased JV only 
and that ıt was a mere informality that the true heirs’ names were not Joined 1n the 
record in execution proceedings. In other words, according to Ranade, J., execution 
proceedings could not properly and validly be continued after the death of JV unless 
his true heirs and legal representatives were brought on the record. It 1s thus clear 
that the problem posed before the High Court 1n that case was very much different 
from the problem with which we are concerned in the present appeal, and so the 
observations made 1n that case cannot be of any assistance to the respondents in 
support of their contention that the Hyderabad Court ceased to have Jurisdiction over 
the suit because on the death of Raja Bahadur his legal representatives were non- 
resident foreigners. 


Gomg back to the narrow point which calls for our decision in the present appeal 
we are inclined to hold that there 1s no scope for the application of the rule of Private 
International Law to a case where the suit as initially filed was competent and the 
Court before which 1t was filed had jurisdiction to try 1t. In such a case if one of the 
defendants dies and his legal representatives happen to be non-resident foreigners 
the procedural step taken to bring them on the record is intended to enable them to 
defend the suit in their character as legal representatives and on behalf of the deceased 
defendant and so the jurisdiction of the Court continues unaffected and the compe- 
tence of the suit as originally filed remains unimpaired. In form it 1s a personal 
action against the legal representatives but ın substance ıt ıs an action continued 
against them as legal representatives in which the extent of their habulity 1s ultimately 
decided by the extent of the assets of the deceased as held by them. Therefore we 
must hold that the High Court was ın error ın reversing the finding of the trial Court 
on the question about the competence of the Hyderabad Court to try the two suits 
filed before ıt In this view 1t ıs unnecessary to consider whether some of the legal 
representatives had submutted to the jurisdiction of the Hyderabad Court or not. 


That takes us to the other argument raised by Mr. Viswanatha Sastri on behalf 
of the respondents He contends that respondents 2 to 12 who are ın possession of 
different pieces of property belonging to the deceased Raja Bahadur under the will 
executed by him cannot be said to be hus legal representatives under section 2 (11) 
ofthe Code Section 2 (11) provides, znter alta, that a legal representative means a 
person who in law represents the estate of a deceased person, and includes any person 
who intermeddles with the estate of the deceased It 1s well known that the expres- 
sion “ legal representative " had not been defined ın the Code of 1882 and that led 
to a difference of judicial opinion as to its denotation In Dramom Ghaudhuram) v. 
Elahadut Khan and others? the Calcutta High Court had occasion to consider these 
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conflicting decisions It was urged before the High Court that the term  ** legal 
representative’? used in section 234 of the said Code had to be construed strictly 
and could not include anybody except the heir, executor or the admunistrator of the 
deceased. The argument was that the term had been taken from the English Law 
and its scope could not be extended. This argument was rejected by Brett and 
Woodroffe, JJ. Woodroffe, J., examined the several judicial decisions bearing on 
the point and observed: 

* from this review of the authorities ıt will appear that judicial decisions have extended the 
sense of the term “ legal representative " beyond that of 1ts ordinary meaning of ‘‘admunistrator, 
executor, and heir” and though such extension has been attended with doubt and has ın some cases 
been the subject of conflicting decisions 1t appears io me to be too late now to endeavour, however 
convenient 1t might be, to secure for the term that which 1s perhaps its strict and legitimate sense 
I agree, therefore, ın holding that the term ıs not limited to administrators, executors and heirs and 
am of opinion that ıt must now be held to include any person who mn law represents the estate of a 
deceased judgment-debtor ”’. 

It would be relevant to observe that the view thus expressed by Woodroffe, J has 
been embodied ın the present definition of “ legal representative " by section 2 (11). 


Mr Sastri concedes that a universal legatee would be a legal representative 
and he does not challenge that the person who intermeddles even with a part of the 
estate of the deceased 1s also a legal representative , but his argument ıs that a legatee 
who obtains only a part of the estate of the deceased under a will cannot be said to 
represent his estate and is therefore not a legal representative under section 2 (11). 
We are not impressed by this argument The whole object of widening the scope of 
the expression * legal representative”? which the present definition 1s intended to 
achieve would be frustrated 1f1t ıs held that legatees of different portions of the estate 
of a deceased do not fall within 1ts purview. Logically it ıs difficult to understand 
how such a contention ıs consistent with the admitted position that persons who 
intermeddle with a part of the estate are legal representatives — Besides, if such a 
construction is accepted 1t would be so easy for the estate of a deceased to escape its 
legitimate liability to pay the debts of a deceased debtor only if the debtor takes the 
precaution of making several legacies to different persons by his will. Besides, as a 
matter of construction, 1f different 1ntermeddlers can represent the estate different 
legatees can likewise represent ıt In regard to the intermeddlers they are said to 
represent the estate even though they are 1n possession of parcels of the estate of the 
deceased and so there should be no difficulty ın holding that the clause “a person 
who in law represents the estate of a deceased person " must include different legatees 
under the will. There ıs no justification for holding that the “ Estate” ın the 
context must mean the whole of the estate. ‘Therefore, we are satisfied that the 
plain construction of section 2 (11) 1s against Mr Sastri’s argument , apart from the 
fact that considerations of logic and commonsense are equally against ıt 


In support of his argument Mr. Sastri has referred us to a decision of the Madras 
High Court in Natesa Sastrigal v. Alamelu Achi} In that case the Madras High 
Court no doubt seems to have observed that section 2 (11) does not include legatees 
of part of the estate — With respect, we think tha said observation does not represent 
the correct view about the interpretation of section 2 (11). 


We accordingly hold that the foreign judgments 1n the two suits pronounced by 
the City Civil Court as Hyderabad are judgments pronounced by a Court of compe- 
tent Jurisdiction, and so the defence raised by respondents 2 to 12 under section 13 (1) 
must fail We have also held that respondents 2 to 12 are the legal representatives 
of the deceased Raja Bahadur and so ıt follows that the estate of the deceased Raja 
adde) was sufficiently represented by them when the said judgments were pro- 
nounced. 


, In the result the appeal must be allowed, the decrees passed by the High Court 
in the two appeals Nos 172 and 194 of 1947 must be reversed and the decree of the 
trial Court passed in Civil Suit No 83 of 1945 restored with costs throughout 


K.LB. —€— Appeal allowed. 
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THE SUPREME COURT OF INDIA; 
(Civil Appellate Jurisdiction.) 


PnaEsENT:—P B. GAJENDRAGADKAR, A K Sarkar, K. N. Wancuoo, K. C. Das 
Gupta AND N. RAJAGOPALA AYYANGAR, JJ. 


. RL. Arora e Appellant” 
9, 
The State of Uttar Pradesh and others .. Respondents. 


Land Acquisition Act (I of 1894), sections 40 (1) (b) and 41—Scope—Acqussition for a public purpose and 

Ramet Cquistiion for a company—Work useful to the public—What constitutes—The work should be useful and not 

the product of the work—Work useful to the public and terms of the user—Satzsfaction of the Government about— 
Must be based on the interpretation of the words by the Court 


* By majority —Though the words ‘public purpose’ ın sections 4 and 6, Land Acquisition Act, have 
the same meaning, they have to be read ın the restricted sense ın accordance with section 40 when the 
acquisition 1s for a company under section 6 In one case, the notification under section 6 will say that 

‘ the acquisition 1s for a public purpose, ın the other case the notification will say that ıt ıs for a company. 
The Proviso to section 6 (1) shows that where the acquisition 1s for a public purpose, the compensation 
has to be paid wholly or partly out of public revenues or some fund controlled or managed by a local 
authority Where the acquisition ıs for a company, the compensation would be paid wholly by the 
company Though therefore this distinction is there where the acquisition 1s either for a public 
purpose or for a company, there 1s not a complete dichotomy between acquisitions for the two purposes 
and ıt cannot be maintained that where the acquisition 15 primarily for a company ıt must always be 
preceded by action under Part VII and compensation must always be paid wholly by the com- 
pany A third class of cases ıs possible where the acquisition may be primarily for company but 
it may also be at the same time for a public purpose and the whole or part of compensation may be 
paid out of public revenues or some fund controlled or managed by a local authority In such a case 
though the acquisition may look as 1f 1t 1s primarily for a company it will be covered by that part of 
section 6 which lays down that acquisition may be made for a public purpose if the whole or part of 
the ao 1s to be paid out of the public revenues or some fund controlled or managed by a local 
autnority. 


Section 40 (1) (b) of the Act has to be interpreted ın the context of what ıs provided in section 41 
about the agreement to be entered into between the Government and the company which agreement 
becomes a part of the Act under section 42 so far as regards the terms on which the public shall be enti- 
tled to use the work The fifth term in section 41 1s directly related to section 40 (1) (b) and itis. only 
by reading the two together that 1t will be possible to find out the intention of the Legislature when it 
provided for acquisition of land for a company through the machinery of the Act 


The very fact that the power to use the machinery of the Act for the acquisition of land for a 
company 1s conditioned by the restrictions 1n sections 40 and 41 1ndicates that the Legislature intended 
that land should be acquired through the coercive machinery of the Act for the restricted purpose men- 
tioned 1n sections 40 and 41, which would also be a public purpose for the purpose of section 4 


When section 40 (1) (b) says that work should be useful to the public 1t [means that it should be 
directly useful to the public which should be able to make use of 1t and not the product of the work. 
When the fifth term is section 41 provides that ** the public shall be entitled to use the work ” 1t means 
that the public shall be entitled to use the work directly and as of right for its own benefit and does 
not mean that those who have business with the company can go upon the work for that business 


It 1s for the Court to say what the words in sections 40 and 41 mean though it 1s for the Govern- 
ment to decide whethei the work is useful to the public and whether the terms contain the provisions 
for the manner in which the public shall be entitled to use the work  Itisonly in this latter part that the 
Government's satisfaction comes 1n and if the Government is satisfied that satisfaction may not be 
open to challenge , but the satisfaction of the government must be based on the meaning given to the 
relevant words by the Court. 


* Where the satisfaction of the government appears to be that the product of the {works of the 
company would be useful to the public and the provision in the agreement is merely that the public 
shall be able to go upon the works for purposes ofthe business that satisfaction 1s not enough to 
entitle ıt to use the machinery of the Act for the purpose of acquisition, 


Sarkar, J (contra) —The words in section 40 (1) (b) “such work ıs likely to prove useful to the 
public " read by themselves imply a work the construction of which results 1n some benefit which the 
public would enjoy They do not contemplate only a work which itself can be put by the public to 
its use The scope of the section should not be restricted by understanding the words as contempla- 
ting only a work which 1s capable of being used by the publicdirectly The proper view to take would 
he to read the statute as leaving it to the government to whom large powers have been given under 
the Act to decide the terms of the user of the work by the public, also to decide the cases in which the 
public shall have the right to use the work at all It ıs not obligatory under the statute that the 
public must have a right to use the work. 
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Appeal from the Judgment and Decree dated the.3oth July, 1958, of the Allaha- 
bad High Court in Special Appeal No. 202 of 1957. 


, C.B. Agarwala, Senior Advocate (Naumt Lal, Advocate with him), for Appellant. 


G.S Pathak and S.T. Desai, Senior Advocates (C.P. Lal, Advocate with them), 
for Respondents Nos. 1 to 3. 


S.T. Desu, Senior Advocate (Devendra Swarup and F P. Goyal, Advocates with 
him), for Respondent No. 4. 


The Court delivered the following Judgments :— 


Wanchoo, F. (for the majority)—This 1s an appeal on a certificate granted by tha 
Allahabad High Court. The appellant ıs the owner of certain lands- 
in village Nauraiya Khera. Out of those lands, 155 acres were requisitioned 

by the Defence Department of the Government of India and are still "in 
their possession and we are not concerned with that. Besides that, the 
appellant has g acres ofland which he had purchased many years ago > 
with the idea of erecting a factory thereon. The appellant got information 
in May, 1956 that steps were being taken to acquire his nine acres of 
land for an industralist in Kanpur He therefore wrote to the Collector of Kanpur 
in that connection On 25th June, 1956, however, a notification was issued under 
section 4 of the Land Acquisition Act, No I of 1894 (hereinafter called the Act), 
stating that certain land which was specified as 11.664 acres in village Nauratya. 
Khera was required for a company for the construction of textile machinery parts 
factory by Lakshmi Ratan Engineering Works Limited, Kanpur (hereinafter called 
the Works) This was followed on 5th July, 1956, by a notification under section 6- 
of the Act, which was in terms similar to the notification under section 4. The 
notification also provided for the Collector to take possession of any waste or arable- _ 
land forming part of the land mentioned in the Schedule to the notification 1mme- 
diately under the powers conferred by section 17 (1) of the Act. It is not in dispute 
that this notification was issued without taking any action under Part VII of the Act. 
On 31st July, 1956, the Collector took possession of the land and handed 1t over to 
the Works along with the buildings standing on it. 


In the meantime, the appellant had filed a Writ Petition in the High Court 
on 31st July, 1956, praying that the notification of 5th July, 1956 be, quashed and. 
had also applied for interim stay. As however possession had already been taken. 
on 31st July, 1956, the application for 1nterim stay was infructuous. One of the 
main grounds in support of the Writ Petition of 31st July, 1956, appears to have been 
that sections 38 to 42 of the Act had not been complied with. It seems that there- 
after steps were taken by the State Government to comply with the provisions of 
sections 38 to 42 of the Act. An agreement was entered into between the Govern- 
ment and the Works on 5th August, 1956 and was published 1n the Gazette on 11th. 
August, 1956 ; but this was done without making an inquiry either under section 5-A 
or section 40 of the Act. Therefore, on 14th September, 1956, an enquiry was. 
ordered by the Government under section 40. The enquiry was accordingly made 
and the inquiry officer submitted his report on grd October, 1956. This was followed 
by a fresh agreement between the Government and the Works on 6th December, 
1956 On 7th December, 1956, a fresh notification was issued under section 6 of the 
Act after the formalities provided under sections 38 to 42 had been completed. 
Thereupon the appellant filed another Writ Petition on 29th. January, 1957, challeng- 
ing the notification of 7th December, 1956, on various grounds. 


— 


It is not necessary to give in detail the grounds on which the notification of 7th 
December, 1956, was attacked. It 1s enough to say that one of the grounds was that 
the notification was invalid as ıt was not ın compliance with section 40 (1) (b) of the 
Act read with the fifth clause of the matter to be provided 1n the agreement under 
section 41. The learned Single Judge however held that the agreement was in 
accordance with the provisions of sections 40 and 41. He also held that there 
was no force 1n the other contentions raised on behalf of the appellant and dismissed 
he petition. The appellant then went in appeal which was dismissed. He them 
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applied for a certificate to enable him to appeal to this Court, which was granted ; 
and that 1s how the matter has come up before us. 


The only question that has been urged on behalf of the appellant before us 1s that 
the consent of the Government 1s being sought to be given to an acquisition for a. 
company which 1s not ın accordance with section 40 (1) (b) read with the fifth clause 
of the matters to be provided in the agreement under section 41 and therefore the 
notification of 7th December, 1956 is invalid. 


To determine the question raised by the appellant it 1s necessary to look into the 
scheme of the Act. The Preamble to the Act shows that 1t is an amending Act 
enacted for the purpose of ‘ acquisition of land needed for public purposes and for 
Companies and for determining the amount of compensation to be paid on account 
of such acquisition ” Section 3 (e) defines the expression company". The 
expression "' public purpose" 1s given an inclusive definition in section 3 (f). Then 
comes section 4. which provides for the issue of a preliminary notification to the effect 
that land in any locality ıs needed or 1s likely to be needed for any public purpose: 
On the issue of such notification steps are taken to survey the land and take all other 
action necessary to decide whether the land is fit for the purpose for which it 1s needed 
and in that connection section 5-A provides for objections by any person interested 
in the land, and the Collector hears the objector and submits his report to Govern- 
ment for appropriate action. Then comes section 6 which is in these terms — 


** (1) Subject to the provisions of Part VII of this Act when the appropriate Government is 
satisfied, after considering the report, if any, made under section 5-A, sub-section (2), that any parti- 
cular land 1s needed for a public purpose, or for a company, a declaration shall be made to that effect 
hd the signature ofa Secretary to such Government or of some officer duly authorised to certify its 
orders - 


Provided that no such declaration shall be made unless the compensation to be awarded for such 
property is to be paid by a company or wholly or partly out of public revenues or some fund controlled. 
or managed by a local authority. 


(2) * * * * * 


(3) The said declaration shall be conclusive evidence that the land is needed for a public pur- 

pose or for a Company, as the case may be , and, after makmg such declaration, the appropriate 
Government may acquire the land m manner heremafter appearing." 
Where however land is to be acquired for a company no notification under section 6 
can be issued till the provisions of Part VII of the Act are complied with, for action 
under section 6 for acquiring land for a company ıs subject to the provisions of Part 
VII. This is made further clear by section 39 which lays down that 


* the provisions of sections 6 to 37 (both inclusive) shall not be putm force in order to- 
acquire land for any Company, unless with the previous consent of the appropriate Government, 
nor unless the Company shall have executed the agreement hereinafter mentioned.", 


Before therefore the machinery provided for acquisition of land under sections 6 to 37 
(both inclusive) of the Act 1s put 1nto force for acquiring land for a company two- 
conditions precedent must be fulfilled, namely, (1) the previous consent of the appro- 
priate Government has been obtained and (u) an agreement in the terms of section 41 
has been executed by the company (see Babu Barkya Thakur v. The State of Dombay 
Jnd others1. In that case the notification under section 4 of the Act was challenged as 

e it did not say that the land was required for a public purpose as provided therein, but 
only said that the land was required for a company. This Court however pointed 
out that— 


** though 1t may appear on the words of the Act contained in Part II, which contains the opera- 
tive portions of the proceedings leading up to acquisition by the Collector that acquisition for a Gompany 
may or may not be for a public purpose, the provisions of Part VII make it clear that the appropriate 
Government cannot permit the bringing into operation the effective machinery of the Act unless xt 
1s satisfied as aforesaid, namely, that the purpose of acquisition is to enable the Company to erect 
dwelling houses for workmen employed by ıt for the provision of amenities directly connected with the 
Company or that the land 1s needed for construction of some work of public utility These requirements. 
indicate that the acquisition for a Company also 1s m substance for a public purpose inasmuch as ıt 
cannot be seriously contended that constructing dwelling houses, and providing amenities for the bene. 
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fit of the workmen employed by it and construction of some work of public utility do not serve a public 
purpose ? 
Therefore, though the words “ public purpose? in sections 4 and 6 have the same 
megning, they have to be read in the restricted sense in accordance with section 40 
when the acquisition 1s for a company under section 6. In one case, the notification 
under section 6 will say that the acquisition is for a public purpose, in the other case 
the notification will say that it is fora company. The Proviso to section 6 (1) shows 
that where the acquisition is for a public purpose, the compensation has to be paid 
wholly or partly out of public revenues or some fund controlled or managed by a 
local authority. Where however the acquisition 1s for a company, the compensation 
would be paid wholly by the company. "Though therefore this distinction is there 
where the acquisition 1s either for a public purpose or for a company, there 1s not a 
complete dichotomy between acquisitions for the two purposes and it cannot be 
maintained that where the acquisition 1s primarily for a company ıt must always bé 
preceded by action under Part VII and compensation must always be paid wholly 
by the company. A third class of cases is possible where the acquisition may be , 
primarily for a company but 1t may also be at the same tume for a public purpose and 
the whole or part of compensation may be paid out of public revenues or some fund 
controlled or managed by a local authority. In such a case though the acquisition 
may look as if 1t ıs primarily for a company ıt will be covered by that part of section 6 
which lays down that acquisition may be made for a public purpose 1f the whole or 
part of the compensation 1s to be paid out of the public revenues or some fund con- 
trolled or managed by a local authority. Such was the case in Pandit Jhandu Lal and 
others v The State of Punjab and arother! In that case the acquisition was tor the 
construction of a labour colony under the Government sponsored housing scheme 
for the industrial workers of the Thapar Industries Co-operative Housing Society 
Limited and part of the compensation was to be paid out of the public funds. In 
such a case this Court held that 

* an acquisition for a company may also be made for a public purpose within the meaning of 
he Act, ıfa part or the whole of the cost of acquisition 1s met by public funds ” 
and theretore it was not necessary to go through the procedure prescribed by Part 
VII Itis only where the acquisition ıs for a company and its cost ıs to be met 
entirely by the company itself that the provisions of Part VII apply. In the 
present case it 1s not the case of the respondents that any part of the compensa- 
tion 1s to be paid out of what may be called pubhc funds. It is not in dispute 
that the entire compensation ıs to be paid by the Works and therefore the 
provisions of Part VII would apply to the present case, and it is in this 
background that we have to consider the contention raised on behalf of the 
appellant. 


We have already pointed out that section 39 as well as the opening words of 
section 6 make 1t clear that the operative provisions of the Act for the purpose of 
acquiring land for a company will only apply when two conditions precedent have 
been satisfied, namely, (1) the previous consent of the appropriate government has 
been given to the acquisition, and (ii) the company has entered into an agreement 
as provided in the Act Thus takes us to sections 40, 4.1 and 42 of the Act Section 
40 lays down when the consent of the appropriate government can be given Section 
41 lays down the terms whick must be incorporated ın the agreement Section 42 e 
then provides that every such agreement shall be published ın the official gazette 
and shall thereupon so far as regards the terms on which the public shall be entitled 
to use the work have the same effect as 1f 1t had formed part of the Act. 


Now section 40 (1) lays down that such consent shall not be given unless the 
appropriate government Is satisfied either on the report of the Collector under section 
5-A (2) or by an 1nquiry held as hereinafter provided (a) that the purpose of the 
acquisition is to obtain land for the erection of dwelling houses for workmen employed 
by the company or for the provision of amenities directly connected therewith, or 
(b) that such acquisition 1s needed for the construction of a work, and that such work 
as likely to prove useful to the public. 


Wound 
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The Government therefore cannot give consent to the acquisition of land for a 
company unless it 1s satisfied about one or other of the two conditions mentioned in 
section 40 (1) We are in the present case not concerned with clause (a) of section 
40 (1) and need not refer to ıt further. The case of the respondents 1s that the Gover- 
ment was satisfied as to clause (5) of section 40 (1) and that 1s why 1t gave the consent 
required under section 39 The main dispute before us is as to the meaning to be 
given to clause (5) of section 40 (1) 

We are of opinion that it 1s not possible to interpret section 40 (1) (5) 1n isolation 


and by itself; ıt has to be interpreted in the context of what is provided in section 41 
about the agreement to be entered into between the Government and the company 


waégiuch agreement becomes a part of the Act under section 42 so far as regards the 


~ 


terms on which the public shall be entitled to use the work Now section 41 provides 
that if the appropriate government 1s satisfied that the purpose of the proposed acqui- 
sition 1s to obtain land for the erection of dwelling houses for workmen employed by 
the company or for the provision of amenities directly connected therewith or that 
the proposed acquisition 1s needed for the construction of a work and that such work 
is likely to prove useful to the public, 1t shall require the company to enter into an 
agreement with 1t, providing to the satisfaction of the appropriate Government for 
the following matters, namely— 


“ (1) the payment to the appropriate Government of the cost of the acquisition , 
(2) the transfer, on such payment, of the land to the company , 
(3) the terms on which the land shall be held by the company , 


(4) where the acquisition 1s for the purpose of erecting dwelling houses or the provision of 
amenities connected therewith, the time within which, the conditions on which and the manner in 
which the dwelling houses or amenities shall be erected or provided , and 


(5) where the acquisition 1s for the construction of any other work, the time within which and 


the conditions on which the work shall be executed and maintained, and the terms on which the public 
hall be entitled to use the work 


It will be clear from the above that the fifth term is directly related to section 40 (1) 
(b) and there can be no doubt that in finding out what 1s meant by section 40 (1) (5) 
we must take into account the fifth term 1n section 41 and it 1s only by reading the two 
together that it will be possible to find out the intention of the legislature when ıt 
provided for acquisition of land for a company through the machinery of the Act, 


We may here set out the contentions on either side as to the interpretation of 
these provisions It is contended for the appellant that though the words of section 
40 (1) (5) are wide in amplitude and provide for acquisition of land for construction 
of some work which 1s likely to prove useful to the public, these words do not carry 
the meaning that if the product of the company which constructs the work 1s useful 
to the public, land can be acquired for it It 1s urged that on this interpretation the 
Government will be turned into a sort of agent for acquiring lands for all companies 
which produce something which may be used by the public. It 1s therefore conten- 


ded that when section 40 (1) (b) says that acquisition may be made for the construc- 


tion of some work which 1s likely to prove useful to the public, 1t 1s not the product of 
the work which should be useful to the public but the work itself should be of direct 
use*to the public , and 1t ıs further urged that this mterpretation of section 40 (1) (b) 
is confirmed ıf one looks at the fifth term to be provided in the agreement according 
to section 41 That requires that the agreement should provide for the terms on 
which the public shall be entitled to use the work It 1s urged that this means that 
the public should be entitled to use the work as such and not merely the product of 
the work. 


On the other hand it 1s contended for the respondents that the words in section 
40 (1) (b) are of wide amplitude and land can be acquired under the Act for any 
company when the work set up by the company 1s likely to prove useful to the pubhc. 
It 1s urged that this means that the work itself may be useful to the public or the 
product of the work may be useful to the public , and so 1n exther case the work would 
be useful to the public and therefore land can be acquired for ıt. It is also urged 
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that the fifth term in section 41 should not be held to cut down the wide amplitude- i 
of the words used in section 40 (1) (b) and should be read in the same wide manner 
and the public should be held to be entitled to use the work :f ıt 1s allowed (say) to- 
go to the work for business purposes . 


. The respondents rely on Ezra v. The Secretary of State! in support of their inter- 
pretation of the relevant words in sections 40 and 41. In that case the Bank of 
Bengal, a Company which was incorporated under Act XI of 1876, was anxious to 
extend 1ts premises for the purpose of providing accommodation for the Public Debt 
Office. The Bank was unable to acquire the premises required by it by private 
treaty and therefore approached the Government to acquire the land for it under 
the Land Acquisition Act. Action was consequently taken under Part VII of thess 
Act for acquisition of the premises for the company and the agreement provided that 
the public , subject to the Act constituting and the bye-laws regulating the Bank, 
shall be entitled to use the said building or buildings, 1n relation to the said Govern- 
ment business so far as the same might be utilised by the Bank for the purposes of” 
such business. It was urged before the High Court that this was not sufficient com- * 
pliance with the fifth term of the agreement provided by section 41. The High. 
Court repelled this contention on the ground, firstly that the Government was vested 
with absolute discretion 1n this matter and was the sole custodian of the public interest 
in this country, and secondly that the rights of the public generally were dependent 
upon the Government business and the Government had considered the conditions 
therein inserted as sufficiently safeguarding its interests It was further held that 
that Court had no power to enter upon a consideration of the question how far that: 
provision sufficiently safeguarded the interests of the Government or of the public, 
of which 1t was the custodian (see pages 79-80) The problem that has been posed. 
before us does not appear to have been posed betore the High Court in that form.. 
Further the High Court seems to have thought that as the sections provided for the- 
satisfaction of the Government there was no power ın a Court to enter upon a considera- 
tion ofthe question how far that provision sateguarded the interests of the Govern- 
ment or of the public. Thus decision seems to suggest that the Government's decision 
as to the terms 1s completely final and as the Government was satisfied by the terms. 
it had imposed in that case the matter was no longer open before the Court. All that 
we need say about this case, is, as already pointed out, that the question was not. 
raised before the High Court in the manner in which it has been raised before us and 
that may account for the view taken by the High Court. It is also well to remember 
that in that case premises were required for the Public Debt Office of the Government 
which was then under the management of the Bank of Bengal and that may have had. 
something to do with the final decision. But, in any case, this case does not lay down 
that 1t 1s for the Government to determine what the relevant words 1n sections 40 and 
41 mean, though the High Court 1s right when it says that 1t 1s not for the Court to- 
enter upon a consideration of the question how far the provision made by the Govern- 
ment in the terms of the agreement sufficiently safeguards the interests of the public, 
that being a matter entirely for the satisfaction of the Government. But as the 
matter was not considered by the High Court from the point of view from which. 
it has been argued before us, this case cannot be treated as a decision on the inter- 
pretation of the relevant words in sections 40 and 41 merely by implication, In. 
any case, if by implication the said decision supports the respondent" contentibn, 
it does not correctly represent the true legal position 1n that behalf. In our opi- 
nion the interpretation of the material terms in section 40 (1) (4) and the fifth term. 
of the agreement provided 1n section 41 read together 1s and must always be within 
the jurisdiction. of the Court. 


Turning now to the opposing contentions as to the meaning of the relevant 
words 1n sections 40 and 41, we have already seid that the two provisions of section. 
40 and 41 must be read together to find out the intention of the Legislature when it 
provided for acquisition of land for a company through the agency of Government. 
It seems to us that it could not be theintention of the Legislature that the Govern- 
cre Melon du e uu EN REN 
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ment should be made a general agent for companies to acquire lands for them ın 
order that the owners of companies may be able to carry on their activities for pri- 
vate profit. If that wasthe intention of the Legislature, it was entirely unnecessary 
to provide for the restrictions contained 1n sections 40 and 41 on the powers of the 
Government to acquire lands for companies — If we were to give the wide 1ntérpreta- 
tion contended for on behalf of the respondents on the relevant words 1n sections 
40 and 41 1t would amount to holding that the Legislature intended the Government 
to be a sort of general agent for companies to acquire lands for them, so that their 
owners may make profits It can hardly be denied that a company which will 
satisfy the definition of that word 1n section 3 (e) will be producing something or 
other which will be useful to the public and which the public may need to purchase 

o on the wide interpretation contended for on behalf of the respondents, we must 
come to the conclusion that the intention of the Legislature was that the Government 
sheuld be an agent for acquiring land for all companies for such purchases as they 
might have provided the product intended to be produced 1s in a general manner’ 
useful to the public, and if that is so there would be clearly no point 1n providing 
the restrictive provisions ın sections 40 and 41 ‘The very fact therefore that the 
power to use the machinery of the Act for the acquisition of land for a company 1s 
conditioned by the restrictions 1n sections 40 and 41 indicates that the Legislature 
intended that land should be acquired through the coercive machinery of the Act 
only for the restricted purpose mentioned 1n sections 40 and 41, which would also 
be a public purpose for the purpose of section 4 We find ıt impossible to accept 
the argument that the intention of the Legislature could have been that individuals 
should be compelled to part with their lands for private profit of others who might 
be owners of companies through the Government, simply because the company 
might produce goods which would be useful to the public. If therefore the Legis- 
lature intended by the provisions of sections 40 and 41 that there should be 1estric- 
tions on the power to acquire land for companies 1t can only be given effect to by 
putting the narrower meaning on the words used 1n sections 40 and 41, as contended 
for by the appellant Further, reading section 40 (1) (5) and the fifth term of the 
agreement as provided 1n section 41 together (as they must in our opinion be read 
together in order to find out the real intention of the Legislature) there can be no 
doubt that the only meaning to be given to these provisions read together is, as 
contended for on behalf of the appellant In this connection we ought to add that 
as we shall presently point out the material words of the fifth term in the agreement 
provided in section 41 are reasonably incapable of the construction suggested by 
the respondents 


Let us therefore turn to the words of section 40 (1) (5), which says that acquisi- 
tion should be for some work which 1s likely to prove useful to the public Now 
if the Legislature intended these words to mean that even where the product of the 
work 1s useful to the public, land can be acquired for the company for that purpose, 
the Legislature could have easily used the words “‘the produce of” before the words 
* such work”? The very fact that there 1s no reference to the product of the work 
in section 40 (1) (b) shows that when the Legislaturesaid that the work should be 
hkely to prove useful to the public 1t meant that the work should be directly useful 
to the public through the public being able to use it instead of being indirectly useful 
fo the public through the public being able to usests product We have no doubt 
therefore that when section 40 (1) (b) says that the work should be useful to the public 
it means that 1t should be directly useful to the public which should be able to make 
use ofit This meaning 1n our opinion 1s made perfectly clear by what 1s provided 
in the fifth term in section 41 Before the machinery of the Act can be put into 
operation to acquire land for a company, the Government has to take an agree- 
ment from the company, and that agreement must provide, where acquisition is 
needed for the construction of some work and that work 1s likely to prove useful to 
the public, the terms on which the public shall be entitled to use the work These 
words can only mean that the public should have a right to use the work itself and 
not the product of 1t ; and it is the duty of the Government when it takes an agree- 
ment under section 41 to see that the public 1s so entitled to use the work. To say 
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that the public is entitled to use the work because the public can go to the work in > 
the way of business 1s 1n our opinion not giving any right to the public to use the work 
directly as such All that the agreement has provided in the present case 1s that 
“the public will have such right of access to and use of the land/works herein and 
Before specified as may be necessary for the transaction of their business with 
frm." ‘This ın our opinion 1s not what 1s meant by the words “ the terms on which 
the public shall be entitled to use the work ” in the fifth term of the agreement as ' 
provided in section 41 Such use for business 1s implicit in every business, even 

if the Government does not acquire land for it, for no company can carry on for a 
moment 1ts business with any profit 1f 1t does not allow those with whom ıt has busi- 
ness to come to its premises ‘Therefore, when the fifth term provides for the use 
of the work by the public as of right 1t cannot possibly envisage the use only by thos% 
who have business with a factory (for example) and their going there to transact 
business ; such use would 1n any case have to be permitted by the owner of the 
company, as otherwise it will not be worth his while to run the company at all. 
Therefore, when the fifth term provides that ** the public shall be entitled to use 
the work " ıt means that the public shall be entitled to use the work directly and." 
as of right for 1ts own benefit and does not mean that those who have business with 
the company can go upon the work for that business Reading therefore section 
40 (1) (5) and the fifth term of the agreement provided 1n section 41, there 15 1n our 
opinion no doubt that the intention of the Legislature was that land should be ac- 
quired only when the work to be constructed 1s directly useful to the public and the 
public shall be entitled to use the work as such for its own benefit ın accordance 
with the terms of the agreement which under section 42 are made to have the same 
effect as if they form part of the Act We are of opinion that this 15 the only inter- 
pretation of the relevant woids of sections 40 and 41, and the Legislature could 
not have intended otherwise 


Let us now turn to some of the arguments advanced on behalf of the respondents 
against the clear intention of the Legislature which is deducible from the interpreta- 
tion of the words used ın sections 40 and 41 [It ıs urged in the first place that 
sections 40 and 41 both provide for the satisfaction of the Government and it is 
the Government which has to be satisfied that the work is likely to prove useful 
to the public and further that 1t 1s the Government which has to be satisfied that 
the terms contain a provision as to how the public shall be entitled to use the work. 
It ıs further urged that as the Government ıs this case was satisfied that the Works 
was useful to the public and was also satisfied as to the terms in the agreement on 
which the public shall be entitled to use the Works, the Court has no further say 
in the matter We are of opinion that thus argument is entirely fallacious Ú 
1$ true that 1t 1s for the Government to be satisfied that the work to be constructed 
will be useful to the public , ıt 1s also true that it 1s for the Government to be satıs- 
fied that there 1s a term in the agreement providing that the public shall be entitled 
to use the work , but this does not mean that 1t 1s the Government which has the 
right to interpret the words used 1n section 40 (1) (5) or 1n the fifth term of the agree- 
ment in section 4I. It 1s the Court which has to interpret what those words mean. 
After the Court has interpreted these words, it is the Government which has to 
carry out the object of sections 40 and 41 to its satisfaction The Government 
cannot say that sections 40 and 41 mean this and further say that they are satisfied 
that the meaning they have given to the relevant words im these sections has been 
carried out in the terms of the agreement provided by them — It is for the Court to 
say what the words 1n sections 40 and 41 mean though ıt is for the Government to 
decide whether the work 1s useful to the public and whether the terms contain provi- 
sions for the manner ın which the public shall be entitled to use the work It is 
only in this latter part that the Government's satisfaction comes ın and if the Govern- 
ment ıs satisfied that satisfaction may not be open to challenge, but the satisfac- 
tion of the Government must be based on the meaning given to the relevant words 
in sections 40 and 41 by the Court. The Government cannot both give meaning 
to the words and also say that they are satisfied on the meaning given by them 
Ihe meaning has to be given by the Court and ıt 1s only thereafter that the Govern- 
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‘  ment’s satisfaction may not be open to challenge if they have carried out the mean- 
ing given to the relevant words by the Court The argument therefore that ıt is 
the Government's satisfaction which 1s required. both by section 40 and section 41 
1s of no help to the respondents, for 1t 1s for the Court to say what these words mean 
and then see whether the Government are satisfied according to the meariing giten 
to these words by the Court We have already indicated what these words mean 

and if ıt plainly appears that the Government are satisfied as a result of giving some 
other meaning to the words, the satisfaction of the Government is of no use, for then 
they are not satisfied about what they should be satisfied In the present case the 
Government seems to have taken a wrong view that so long as the product of the 
Works 1s 1seful to the public and so long as the public 1s entitled to go upon the 

"aer Works in the way of business, that 1s all that 1s required by the relevant words in 
sections 40 and 41 We have held that this is not the meaning of the relevant words 
4n sections 40 and 41 and therefore the Government's satisfaction on this meaning 
cannot be binding and would be worthless. 


Learned counsel for the respondents also relied on certam American decisions 
and pointed out that the trend in the United States of America these days was to give 
a wide meaning to the power of eminent domain contained in the Fifth amendment 
to the Constitution of the United States The Fifth amendment Jays down as 
follows in this respect — 


“ nor shall private property be taken for public use, without just compensation ” 


It seems that there has been controversy in America as to the meaning of the words 
“ public use ? used in the above amendment and there are two views prevalent. 
The older view was, and ıt is still held ın some States, that “ public use ” means 


“use by the public—that 1s, public employment—consequently that to make a use public, a 
duty must devolve on the person or Corporation holding property appropriated by right of eminent 
domain to furnish the public, with the use intended, and that there must be a right on the part of 


the public, or some portion of 1t, or some public or quasi-public agency on behalf of the public, to 
use the property after 1t ıs condemned” 


The later view is that “ public use” means. 


“public advantage, convenience or benefit and that anything which tends to enlarge the resour- 
ces, increase the industrial energies, and promote the productive power of any considerable number 
of the inhabitants of 1 section of the State, or which leads to the growth of towns and the creation 
of new resources for the employment of capital and labour contributes to the general welfare and 
the prosperity of the whole community and giving the Constitution a broad and comprehensive 
interpretation, constitutes a public use " (see American Jurisprudence, Vol 18, pp 661-2) 


In one State, where the older view 1s still held, the Court pointed out that 


^ 3f public use were construed to mean that the public would be benefited in the sense that 
the enterprise orimpiovement for the use of which the property was taken might contribute to 
the comfortor convenience of the public, or a portion thereof, or be esteemed necessary for their 
enjoyment, there would be absolutely no limit to the right to take private property, that 
it would not be difficult to show that a factory hoteletc, the erection of which was 
contemplated, would result in benefit to the pub 1c, and that, under this power, the property of 
the citizen would never be safe from an invasion ”’ (See «bid page 664) 

It 1s the later view prevalent ın some States in America for which the 
respondents are contending, and the result of that would be the same as pointed 
out above But we do not think it necessary to examine the American cases 

ecited before us because the words in our statute are not part materia with the 
words used in the Fifth amendment to the American Constitution. The Fifth 
amendment contemplates that private property shall not be acquired except 
for public use. The public use there is thus connected with the purpose of 
acquisition and may perhaps in certain conceivable circumstances depending upon 
the conditions in a particular State, be open to a wider interpretation. But the 
two views prevalent about 1t ın America itself show that ın one view it 1s the actual 
use of the work that 1s emphasised while in the other view 1t 1s the public benefit 
arising from the work that 1s emphasised Now so far as the words 1n the Act are 
concerned, ıt 1s to our mind perfectly obvious that itis the actual use ofthe work 
which the Act envisages and not the public benefit that might directly or indirectly 
arise from the use of the land acquired. This is clear from the words used both in 
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section 40 (1) (6) and the fifth term of the agreement provided in section 41. Section 
40 (1) (b) requires that the acquisition is for the construction of some work, and that 
that work 1s likely to prove useful to the public. It does not say that the acquisition 
of land would be useful to the public. Further the fifth term in the agreement 
protided im section 41 makes this clear beyond all doubt for it provides that the 
agreement shall contain the terms on which the public shall be entitled to use the 
work These words therefore 1n the Act are clearly referable to the narrower view 
prevalent in America, which emphasises the use by the public for the actual work 
constructed. We are therefore of opinion that the respondents can derive no ad- 
vantage from the American cases cited on their behalf to show the wider interpreta- 
tion of the words used 1n the Fifth amendment to the American Constitution 


Another argument on behalf of the respondents 1s based on section 50 of the 
Damodar Valley Corporation Act (No. XIV of 1948) which provides that, 


e 
* Any land required by the Corporation for carrying out its functions under this Act shall be 
«deemed to be needed for a public purpose and such land shall be acquired for the Corporation as if 
the provisions of Part VII of the Land Acquisition. Act, 1894 (I of 1834), were applicable to 1t and 
the Corporation were a company within the meaning of clause (e) of section. 3 of the said Act 


“That section is not before us for interpretation, and it is therefore 
not necessary for us to say anything about the scope, and meaning of 
that section. All that we need point out ıs that that section was not enacted 
to explain what the Legislature meant by the use of the relevant words 
-in sections 40 and 41. Whatever therefore may be the interpretation of that section 
and whatever may be the reason why the Legislature enacted that section in that 
„Act that will not control the meaning of the relevant words 1n sections 40 and 41, 
and it 13 therefore not necessary for us to interpret that section 1n the present proceed- 
ings As against this, learned counsel for the appellant pointed out that there 
are many other later Acts creating statutory Corporations like the Damodar Valley 
Corporation, in which there ıs no provision corresponding to section 50 That 
again 1s a matter into which we need not go, and itis unnecessary to consider why 
the Legislature provided section 50 in the Damodar Valley Corporation Act and 
did not provide some simular section in other Acts creating statutory Corporation 

-which were enacted after the Damodar Valley Corporation Act was put on the 
-statute book. These considerations in our opinion have no relevance to the inter- 
-pretation of the relevant words of sections 40 and 41 of the Act and we do not there- 
fore propose to say anything about section 50 of the Damodar Valley Corporation 
Act We may add that the works are not like the Damodar Valley Corporation 
and what we say in the present case may not necessarily be taken to apply to a 
statutory Corporation like the Damodar Valley Corporation, which 1s wholly owned 
by the State. 


Then it was urged on behalf of the respondents that section 6 (3) makes the 
purpose noted in the notification under section 6 (1) not justiciable. We have not 
been able to understand how that provision helps the respondents All that section 6 
(3) says is that the declaration shall be conclusive evidence that the land 1s needed for 
a public purpose or for a company In this case the declaration was that the land 
was needed for a company and that according to section 6 (3) is conclusive evidence 
that the land 1s so needed. Now 1t 1s not the case of the appellant that the land 
was not needed for the Works 1n the present case, nor does the appellant say that" 
though the land was needed for some other purpose, the notification falsely declares 
that ıt was needed for the Works In the circumstances the conclusiveness en- 
visaged by section 6 (3) 1s of no assistance to the solving of the problem with which 
we are concerned in the present case 


It 1s then urged for the respondents that thought the appellant had alleged 
mala fides, that part of the case was given up by hum and therefore it 1s not open to 
“him to urge the contentions that have been urged before us There 1s no force 
in this argument either, for there is no question of any mala fides or fraud on the Act 
in the present case. What the appellant contends 1s that the relevant words in 
-sections 40 and 41 have a certain meaning and that on that meaning the action of 
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` the State Government in giving consent for the use of the machinery provided in 
the Act for the acquisition. of land for the Works 1s not within the contemplation 
of the Act. This contention has nothing to do with mala fides or with fraud on the 
statute. It has always been the case of the appellant that the consent given by the 
Government was not within the meaning of the relevant words 1n sections 4o and 41 
and therefore the entire proceedings for acquisition of the appellant’s land must 

' be quashed, for the conditions precedent for the issue of the notification under 
section 6 had not been complied with On that case the appellant must succeed 
if we accept the meaning for which he contends, and that has nothing to do with 
mala fides or fraud on the statute on the part of the Government. 


=p Lastly we may notice an argument on behalf of the appellant that if we look 
to the history behind the legislation which culminated into the Act, we shall find 
that acquisition for a company was always for construction of some work which the 
public could use Reference in this connection was made to Act XXII of 1869 
which provided for acquisition for private individuals and companies. That Act 
applied to works of public utility, which were defined under section 11 to mean any 
bridge, road, railroad, tramroad, canal for irrigation or navigation, work for the 
improvement of a river or harbour, dock, quay, jetty, drainage work or electric 
telegraph and also all works subsidiary to any such work At the same time there 
was another Act in force, namely, Act VI of 1857, which provided for acquis'tion of 
land for public purposes Then came the Act (X of 1870), which repealed both 
Acts No VI of 1857 and No XXII of 1863 and made a consolidated provision for 
acquisition of land for public purposes and for companies and brought in Chapter 
VII for the first tıme This Act was replaced in 1894 by the present Act However, 
Act X of 1870 was ə consolidating and amending Act The Act ot 1894. 1s also an 
amending Act ‘Therefore, ıt ıs not possible to derive much assistance from the 
previous law existing before the Act of 1870 was passed, for 1t not only consolidated 
the previous law but also amended ıt. We have therefore to interpret the Act. on 
the words as they now stand and cannot derive much assistance from the provisions of 
Act XXII of 1863 That is why we have interpreted above the relevant words of 
sections 40 and 41 without any reference to the past history of the law relating to 
acquisition of land for public purposes and for companies. 

Coming now to the facts of the present case, we have to see whether the acquisi- 
tion is for a work which 1s useful to the public under section 40 (1) (6) and which 
the public ıs entitled to use ın accordance with the fifth term to be entered in 
the agreement under section 41. We have already set out the term 1n the agreement 
which shows that those who have business with the company shall have “ such right 
of access to and use of the land/works herein and before specified as may be necessary 
for the transaction of their business with the firm * Thus 1n our opinion 1s not what 
the relevant provisions of sections 40 and 41 require What these provisions 
require 1s that the work should be directly useful to the public and the agreement shall 
contain a term how the public shall have the right to use the work directly themselves 
It seems to us that under the relevant words 1n sections 40 (1) (b) and 41 1t 1s works 
hike a hospital, a public reading room or a library or an educational institution open 
to the public or such other work as the public may directly use that are contemplated 
and 1t is only for such works which are useful to the public in this way and can be 
directly used by it that land can be acquired for a company under the Act This is 
also the umplication of the following observations of this Court in Babu Barkya Thakurs 
case! at pages 137-38 with reference to sections 40 and 41 — 

*! In an industrial concern employing a large number of workmen away from their homes ıt is a 
a social necessity that there should be proper housing accommodation available for such workmen 
Where a large section of the community 15 concerned, its welfare 15 a matter of public concern Simuilar- 
ly, 1f a Company 1s generous enough to erect a hospital or a public reading room and library or an educa- 
tional institution open to the public, ıt cannot be doubted that the work ıs one of public utihty and 
comes within the provisions of the Act ” 


The fact that the product of the company would be useful to the public is not sufficient 
to bring the acquisition tor a company within the meaning ot the relevant words in 
a DAUERN 
I. (1961) 2 S.G J. 392 : (1961) 1 S.G.R. 128. 
S—5 
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sections 40 and 41. In the present case all that the Government was satisfied about 
appears to be that the product of the company will be useful to the public and the 
provision ın the agreement 1s merely that the public shall be able to go upon the 
warks tor purposes of business This 1n our opinion 1$ not the meaning of the relevant 
words under sections 40 and 41 and therefore the Government's satisfaction in that 
behali 1s not enough to entitle ıt to use the machinery of the Act for the purpose of 
acquisition in this case We therefore allow the appeal with costs and setting aside 
the order of the High Court quash the notification under section 6 of the Act and the 
proceedings resulting therefrom. 


Sarkar, 7 —The appellant was the owner of certain lands. The Government of 
Uttar Pradesh acquired the lands under the Land Acquisition Act, 1894 The 


appellant, thereupon, moved the High Court at Allahabad under Article 226 of th" 


Constitution tor an appropriate writ to quash the order of acquisition made by the 
Government. The petition was dismissed by the High Court and the appellant has 
filed this appeal against the Judgment of the High Court. The land, it may be 
stated, was acquired by the Government tor a company called the Lakshmi Ratan 
Engineering Works Ltd which required 1t tor setting up a textile machinery parts 


factory. 


Sections 6 to 37 ot the Act lay down the procedure for all acquisitions under it 
Part VII of the Act, which consists of sections 38 to 44, provides for acquisition of 
lands for companies for certain specified purposes It 1s not 1n controversy that the 
acquisition 1n the present case was made under this part Itisnecessary to set out 
sections 39, 40 and 41 of Part VII to appreciate the contention of the appellant : 


Sectton gg The provisions of sections 6 to 37 (both inclusive) shall not be put m force 1n order to 
acquire land for any Company, unless with the previous consent of the appropriate Government, nor 
unless the Company shall have executed the agreement hereinafter mentioned 

Section 40 (1) Such consent shall not be given unless the apprioprate Government be satisfied, eith- 
er on the report of the Collector under section 5-A, sub-section (2), or by an enquiry held as herem- 
after, provided,— 

a) that the purpose of the acquisition 15 to obtam land for the erection of dwelling houses for 
workmen employed by the Company or for the provision of amenities directly connected therewith, or 
(b) that such acquisition 1s needed for the construction of some work, and that such work 1$ 


likely to prove useful to the pubhc 
(2) Such enquiry shall be held by such officer and at such time and place as the appropriate 


Government shall appoint. 
(3) Such officer may summon and enforce the attendance of witnesses and compel the produc- 


tion of documents by the same means and, as far as possible, in the same manner as 1s provided by the 
Code of Civil Procedure 1n the case of a Crvil Court. 

Sectton 41 If the appropriate Government 15 satisfied after considering the report, if any, of the 
Collector under section 5-A, sub-section (2), or on the report of the officer making the inquiry under 
section 40 that the purpose of the proposed acquisition 1s to obtain land for the erection of dwelling 
houses for workmen employed by the Company or for the provision of amenities directly connected there- 
with, or that the proposed acquisition 18 needed for the construction of a work, and that such work is 
hkely to prove useful to the public, it shall require the Company to enter 1nto an agreement with the 
appropriate Government, providing to the satisfaction of the appropriate Government for the follow- 


ing matters, namely — 

(1) the payment to the appropriate Government of the cost of the acquisition , 

(2) the transfer, on such payment, of the land to the Company , i 

(3) the terms on which the land shall be held by the Company , 

(4) where the acquisition 15 for the purpose of erecting dwelling houses or the provision of ameni~ 
ties connected therewith, the time within which, the conditions on which and the matter m which 
the dwelling houses or amenities shall be erected or provided , and 

(5) where the acquisition 15 for the construction of any other work, the time within which and 
the conditions on which the work shall be executed and mamtarned, and the terms on which the public 
shall be entitled to use the work 

There 1s no dispute that the Government declared that it was satisfied that the 
acquisition was needed for the construction of a work, namely, a textile machinery 
parts factory and that this work was likely to prove useful to the public but the appel- 
lant contends that such a factory is not a work contemplated by section 40 (1) (b) 
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and the Government had no right, therefore, to give 1ts consent to the acquisition. 
The precise significance of this contention will have to be stated more fully later 


The first point taken by the respondents against this contention of the appellant 
is that the satisfaction of the Government under section 40 (1) (b) 15 subjective and 
that a declaration 1n the official gazette that the acquisition 15 for a public purpose 1s 

i under section 6 (3) conclusive and cannot theretore be questioned ın a Court. I 
think that the appellant 1s right when he says that this conclusiveness 1s of no avail 
unless the work can be said to be within section 40 (1) (b) The Government cannot 
by simply malung a declaration that it is satisfied that the acquisition ıs needed for 
the construction of some work hkely to prove useful to the public stop further enquires 

wwe even though the satisfaction contemplated is the Governments subjective 
satisfaction. If the work is not within the Act, the Governments satisfaction 
avails nothing And that 1s the contention of the appellant. No doubt if the Govern- 
ment says ıt ıs satisfied, ıt cannot be contended thatitis not satisfied But the 
Government has to be satisfied about a specified thing and a question can be raised 

. as to whether the thing about which the Government 1s satisfied is the thing contem- 
plated by the section I, therefore, proceed to consider whether the work about 
which the Government was satisfied 1n the present case, is within section 40 (1) (b). 


The real question raised by the appellant is as to the meaning of the words 
* such work 1s likely to prove useful to the public” ın clause (b) of section 40 (1). 
What 1s a work likely to prove useful to the public? The appellant says ıt is a work 
which the public can use for the purpose for which ıt was constructed Thus a 
building for a school would be such a work, for the public can use it for the purpose 
for which ıt was built So would a building for a hospital or a hbrary be It is 
said that this 1s the natural and ordinary meaning of the words Then it 1s said, even 
if ıt were not so, they have to be so read in view of sections 39 and 41. The matter 
is put in this way. In view of section 39 land cannot be acquired under Part VII 
unless two conditions are fulfilled The first is the consent of the Government to 
the acquisition which, in view of section 41, cannot be given—leaving out the cases 
of acquisition for workmen’s dwelling houses with which we are not concerned now— 
unless the acquisition 1s needed for the construction of a work which is likely to 
prove useful to the public The second 1s the execution of an agreement by the 
Company providing for the matters stated 1n section 41, one of which is the terms on 
which the public shall be entitled to use the work to be constructed on the land to be 
acquired, about which work the Government has been satisfied that it is likely to 
prove useful to the public. Since both these conditions have to be fulfilled, the work 
must be such as the public can use directly , 1f ıt were not such a work then the 
condition as to the agreement cannot be fulfilled Therefore the work in section 


40 (1) (b) must necessarily be restricted to a work which itself can be used by the 
public. 


The appellant contends that the work in the present case bemg a factory, 1t is 
not one which the public can use and, therefore, 1t 1s not a work for the setting up of 
which the Government could under section 40 (1) (5) give ts consent to the acquist- 
tion. It appears that in the present case the Company had executed an agreement 
purporting to be in terms of section 41 and that agreement provided that the public 

e would have a “ right of access to and use of the land-works as may be 
necessary for the transaction of their business with the firm ”, that 1s, the Company. 
It 1s contended by the appellant that this ıs not a comphance with the second condi- 
tion. It1s said that thus ıs not really providing for the use of the work, for that means 
use by the public of the work for the purpose for which it was built Hence, it is 

‘argued, that the acquisition 1s illegal. 


I am unable to accept the appellant's reading of section 40 (1) (b) as correct 
The words “such work 1s likely to prove useful to the public” read by themselves 
seem to me plainly to imply a work the construction of which results in some benefit 
which the public would enjoy They do not contemplate only a work which itself 
can be put-by the-public-to 1ts-use. - For example, a work- producing electricity for 
supply to the public 15 a work which is useful to the public. So also a work producing 
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any commodity like say, medicines or cloth would be a work which would be useful 
to the public Again, I feel no doubt that a radio broadcasting station would be 
a work which would be useful to the public. Take another case, namely, a post 
graduate college turning out a small number of highly qualified medical doctors. 
‘There can be no doubt that the building for the college can be said to be a work 
useful to the public It would be so not because the public would have a chance of 

etting training there and a small number of the members of the public would after 
the training be able to make a good livelshood, but because an institution of this kind 
is useful to the public as 1t turns out men who give very useful service to the public. 
In all the illustrations given the works would be useful to the public though the public 
might have no access to the works or any right to use them directly I think it 
would be unduly restricting the meaning of the word * useful’ to say that a work 1s 
useful to the public only when ıt can directly be used by the public The words are 
not ** work which the public can use” , ın which case 1t might with some Justifica- 
tion have been said that the work must be such as the public could use In the 
‘Shorter Oxford Dictionary, among the meanings of ‘useful’ appear, '' having the 
qualities to bring about good or advantage”, “ helpful in effecting a purpose a a 
Í find no reason not to apply these meanings to the word ‘useful’ in the section that I 


am considering. 


If the meaning for which the appellant contends were to be given to the words, 
4hen the work contemplated can only be a work like a hospital, school or ‘philan- 
thropic institutions of similar kind which itself the public can put to its use It seems 
to me that 1t would be strange it the section only contemplated that Part VII 
clearly deals with companies as business institutions A company in the Act means 
a company incorporated under one or other of certain Companies Acts and includes 
a society registered under the Societies Registration Act, 1860 and a registered society 
n the meaning of the Co-operative Societies Act, 1912. see section 3 (e) Now 
the first and the last are essentially business institutions Under section 38-A again 
a company for the purpose of Part VII is to include ‘‘an industrial concern, ordinarily 
employing not less than one hundred workmen owned by an individual or by an 
association of individuals and not being a Company ". This again is essentially a 
business organisation It 1s true that land cannot be acquired for this last mentioned 
variety of “ Company » under Part VII except for erection of dwelling houses for 
its workmen or for amenities connected therewith I am however referring to section 
38-A to show that Part VII is dealing with * companies " as business organisations 
and not as donors for philanthropic purposes That beng so, ıt would be curious 
if Part VII was intended only for acquiring lands for these business organisations so 
that they might out of charity set up philanthropic institutions If encouragement 
ot philanthrophy was the 1dea behind Part VII, why were its provisions not made 
available to philanthropic minded private individuals or association of individuals? 


Another reason which to my mind indicates that section 40 (1) (b) 1s not confined 
to philanthropic institutions 1$ that the word ‘ work’ would hardly then have been 
used , ıt 1s to my mind a very inappropriate use of the word ‘ work’ to describe a 
philanthropic institution * Work? 1n the present case can only mean a structure, a 


building and, therefore , a structure or building for any purpose see Shorter Oxford 
e. 


Dictionary. 


Section 40, 
work 1s likely to pro 
to compel the atten 


-withi 


furthermore, contemplates an enquiry for determining whether the 
ve useful to the public 1n course of which 1t may even be necessary 
dance of witnesses and production of documents. Thus 1s not an 
enquiry to hear the objections of the owner of the land to be acquired, to the acquisi- 
non Ezra v. Secretary of State! Y can hardly imagine that provisions for such 
elaborate enquiry would have been made if all that the Government had to be satıs- 
fied was whether a philanthropic institution would be useful to the public. It 
-would also appear inexplicable that Part VII was needed at all for the purposes of 
acquisition of land for the establishment of philanthropic institutions by companies 
bcn Se MES 
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for that could well have been done under section 6 as that would clearly be an acquisi 

tion for a company for a public purpose I do not suppose there can be any doubt 
that the establishment of a philanthropic institution would be a public purpose I 
am unable to agree with the contention that land can be acquired for a company 
only under Part VII Section 43 says that this Part would not apply to acquisition 
of land for a company for the purposes of which under an agreement with the com- 
pany, the Government 1s bound to provide land — Acquisition ın such cases for the 
company has therefore to be under sections 6 to 37 It would follow that under 
section 6 land can be acquired for a company ın a case not coming under Part VII. 
In the view that land can be acquired for a company under the Act otherwise than 
. apinder Part VIT, I am supported by A Natesa Asan v The State of Madras+ 


Lastly, I think 1t right to point out that though the provisions in Part VII have 
en on the statute book since at least 1870, 1n not a single case 1t appears to have 
been held in all these years that the work contemplated 1s work of a philanthropic 
nature which the public can put to its use directly I am not saying that this ıs an 
» argument which 1s conclusive but ıt strikes me as somewhat extraordinary if the 
meaning was as the appellant contends, ıt should not have struck anyone so long. 
In Ezra v Secretary of State1, an acquisition of land for the Bank of Bengal under Part 
VII for the purpose of constructing a building 1n which the Public Debt Office of the 
Government which was in charge of the Bank, was to be housed, was upheld ‘This 
was not a case of acquisition for a philanthropic purpose In Radhe Raman v State of 
U P *, an acquisition under Part VII for the purpose ofa co-operative housing society 
was upheld In Rambala Bhar v State of West Bengal? an acquisition for extension of 
the textile mills of a company was upheld 


Reading section 40 (1) (b) by itself, I am for these reasons unable to accept the 
view that the work there contemplated ıs only a building or other construction Lat up 
for a philanthropic purpose or ıs such as itself can be used by the public. In my 
opinion, the work contemplated 1s a work from the construction of which the public 
can in any way derive benefit, whether by the direct use of the work or by the enjoy- 
ment of the fruits of the activities carried on there, or, may be, otherwise. 


The question then ıs, however wide may be the meaning of the words ‘“‘work. 
likely to prove useful to the public” when read by themselves, has that 
meaning to be controlled in view of the fact that under section 41 an agreement has 
to be made with the company concerning the work providing for the terms on which 
the public can use ıt? Is that meaning to be restricted and the words understood as 
contemplating only a work which 1s capable ot being used by the public directly ? 
I do not think so That would not be a reasonable way of interpreting the statute. 
If I am right in what I have said so far, ıt would be defeating the intention of the 
statute 1f section 41 1s allowed to restrict the width of the natural meaning of the words 
used ın section 40 (1) (b) In my view, Part VII was enacted mainly for acquiring 
lands for business organisations and therefcre for purposes of their business also, 
provided that that business was useful to the public Obviously, in a very large 
majority of cases of such acquisition 1t would not be possible to permit the use by the 
public of the works put up on the land If such ıs the purpose of the acquisition, 
that purpose would be largely defeated 1f the statute at the same time provided that 
the public must have the right to use the work put upon the land A construction 
leading to such a result would in my view be wholly unjustified The proper view 
to take would be to read the statute as leaving 1t to the Government to whom large 
powers have been given under the Act to decide the terms of the user of the work by 
the public, also to decide the cases in which the public shall have the right to use the 
work at all. 


I think that the interpretation suggested by me has the support of authority. It 
has to be observed that when it 1s said that the meaning of section 40 (1) (b) must be 
restricted to bring ıt ın consonan 2 with section 41, 1t 15 conceded that the two sections. 





1 (1953 2MLJ 684 3 62 CWN 73 
2 AIR 1954 All 700 
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cannot stand side by side, each having its full operation Now, 1n"such a case, I 
conceive, it 1s the duty of the Court to remove the conflict by such interpretation as 
would carry out the intention of the Legislature I may read here the following 
pagsage from Maxwell on the Interpretation of Statutes (10th edition) page 78 

“ The beneficial spirit of construction 1s also well illustrated by cases where there 1s so far a conflict 
between the general enactment and some of its subsidiary provisions that the former would be limited in 
the scope of its operation if the latter were not restricted ” 
In such a case the rule ıs to allow scope to the general enactment Maxwell cites 
Cortis v Kent Water Works! 1n support of this proposition There an Act authorised 
the imposition of a local rate on all persons occupying land ın a parish and gave a 
dissatisfied"rate-payer an appeal but required the appellant to enter into a recognize. . 
sance for prosecuting the appeal Under this Act, a Corporation was subjected to a 
rate and a suit was brought to recover that rate It was said on behalf of the corpora; 
tion that the Act did not authorise the imposition of the rate on a Corporation 
because it contemplated the imposition of a rate on a person who could appeal 
against 1t and that a Corporation was not such a person because ıt could not main- ~ 
tain the appeal provided ın the statute as that appeal was one which a person who 
could enter into a recognisance could prosecute, and a Corporation could not enter 
intoa recognisance. Bayley, J. observed, 


"But assuming that they cannot enter into a recognisance, yet if they are persons capable of being” 
aggrieved by and appealing agamst a rate, I should say that that part of the clause which gives the 
appeal applies to all persons capable of appealing, and that the other part of the clause which requires 
a recognisance to be entered into applies only to those who are capable of entering into a recognisance, 
but 1s inapphcable to those who are not ” 
I think on the same principle I should 1n the present case hold that the provisions in 
the agreement about the terms on which the public would be enütled to use the 
work would be inapplicable to a case where the work 1s such that the public cannot 
use it. Thus for example, if land 1s acquired for setting up a highly specialised drug 
factory, 1t may be a work to which public admission as of right cannot conveniently 
be granted and to such a work the last part of section 41 (5) would not be applicable. 


I also find some support for the view that it 1s not obligatory that the public 
shall use the work from the fact that the user of the work by the public shall be such 
as the Government determines. The Government may be satisfied with very 
little user. The Government's satisfaction as to the quantum of this user is 
plainly conclusive. Therefore, 1t would seem that the provision as to the term of 
the user of the work by the public was not 1ntended to confer a substantial benefit 
on the public, a benefit which would warrant an interpretation defeating which 
otherwise would appear to be the main purpose of the statute. 


Another reason leading me to the view that it ıs not obligatory under the 
statute that the public must have a right to use the work 1s this Obviously, the 
public cannot in any case have the right to use the whole work Even ifa hospital 
was put up, the public cannot insist on using, say the dispensing room or the place 
where medicines are stocked or the residential quarters of the staff "That being so, 
it would be for the Government to decide what user of the work would be available 
to the public. If the Government decides that the public shall have the use of a 
very small part of the work, I do not think that any complaint can be legitimately*? 
made. This would show that the term as to user by the public was in no case intend- 
ed to confer a great benefit on the public. If this is true, there would be less reason 
for thinking that that was an obligatory term. If it was not obligatory, it cannot 
‘of course control the meaning of section 40 (1) (b). 


What I have said so far does not lead to the result that Part VII was enacted 
for the private benefit of companies as business organisations Nor is its effect to 
convert the Government into land agents for them In order that land may be 
acquired under Part VII, the Government must be satisfied that 1t 1s required to 
put up a work which would be useful to the public. So the controlling idea 1s benefit 
he ee Cibi OM LIRE 
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to the public. It 1s because of this that the Government acquires the land for the 
Company. No doubt the Company would itself derive some private benefit from 
the work But that cannot justify the view that the acquisition ıs for the benefit 
of the Company only or that the Act converts the Government into a land agent 
for the Company. No one can force the Government to acquire the land and when 
the Government does so, 1t does for public benefit and not solely for the Company's 
benefit Take a case where land 1s acquired to house the workmen of a company 
Here the public cannot use the land The acquisition 1s no doubt for the benefit 
of the workmen but at the same time the financial advantage goes solely to the 
Company Is ıt to be said that the Act ıs converting the Government into land 
eegerts for the Company ? Obviously not If so, neither can it be said in the 
case of acquisition for a company for putting up a work that the Government would 
be acting as a land agent for the company 


It 1s no argument that the Government might use its powers under Part VII 
to advance the interest of its friends and supporters Assume the Government does 
that The Government may equally use all other powers given to 1t by various 
statutes for a similar purpose. But that would not justify interpreting a statute 
plainly giving the Government a power, as not doing so A country cannot go on 
unless power can be entrusted to its Government. The remedy against the 
ee of such power 1s not always to the Court but to those who put the Government 
where ıt 1s. 


In the present case it will be remembered, the land was acquired for the setting 
up of a textile machmery parts factory. The Government was satisfied that 1t was a 
work which would prove useful to the public It seems to me that Government were 
entitled so to be satisfied within the meaning of section 40 (1) (b). Its no part 
of the duty of this Court to sit in judgment over the merits of Government's satis- 
faction I think it right however to pomt out that I find no fault with the Govern- 
ment for having been satisfied that the work would be useful to the public. ‘Textiles 
are an essential commodity for our daily life. Their manufacture therefore is 
useful to the public Textile manufacture requires textile mills and the mulls no 
doubt require parts. "Therefore a factory tor the purpose of manufacturing these 
parts can, in my view, be said to serve a public purpose. I find it impossible to take 
any objection to the present acquisition on the ground that the work proposed to be 
set up 1s not likely to prove usetul to the public. Nor ss it a legitimate objection to 
the acquisition that the public cannot directly use the work and the reasons for 
this view have been earlier stated. 


I would theretore dismiss this appeal with costs. 
ORDER. 


In accordance with the opinion of the majority, the appeal 1s allowed with costs. 
V.S, Appeal allowed. 
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Penal Code (XLV of 1860), sections 124-A and 505—Constitutional vairdity—If violates Article 19 of 
the Constitution of India (1950) 


Interpretation of Statutes—Constitution of India (1950)—Construction consistent with Constttutioa and 
another construction inconsistent with Constitution—Conststent construction to be preferred —Lateral meaning of 
words— Legislatwe history 


The provisions of the sections 124-À and 505 of the Penal Code read as a whole, along with the 
Explanations, make ıt reasonably clear that the sections aim at rendering penal only such activities as 
would be intended, or have a tendency, to create disorder or disturbance of public peace by resort 
to violence The Explanations appended to the main body of the section make ıt clear that criticism 
of public measures or comment on Government action, however strongly worded, would be within 
reasonable limits and would be consistent with the fundamental right of freedom of speech and expres- 
sion It 1 ouly when the words, wiittcn or spoken etc , which have the pernicious tendency or inten- 
tion of creating public disorder or disturbance of law and order that the law steps in to prevent such 
activities 1n the interest of public order So construed the section strikes the correct balance between 
individual fundamental rights and the interest of public order. 


It 1s well settled that if certain provisions of law construed one way would make them consistent 
with the Constitution and another interpretation would render them unconstitutional, the Court 
would lean in favour of the former construction It 1s also well settled that in interpreting an enact- 
ment the Court should have regard not merely to the literal meaning of the words used, but also take 
into consideration the antecedent history of the legislation, 1ts purpose and the muischief it seeks to 
suppress The provisions in the impugned sections have to be so construed as to limit their applica- 
tion to acts involving mtention or tendency to create disorder, or disturbance of law and order, or 
incitement to violence. 


Each one of the constituent elements of the offence under section 505 of the Penal Code has 
reference to, and a direct effect, on, the security of the State or public order Hence these provisions 
would not exceed the bounds of reasonable restrictions on the mght of freedom of speech and 
expression Article 1g (2) saves the section from the vice of unconstitutionality 


The expression 1n Article 19 (2) “ın the interest of | public order” are words of great ampli- 
tude and are much more comprehensive than the expression “ for the maintenance of ” 


Appeal by Special Leave from the Judgment and Order, dated the gth April, 
1956 of the Patna High Court in Criminal Appeal No 445 of 1955 and Appeals 
from the Judgment and Order dated the 16th May, 1958 of the Allahabad High 
Court in Criminal Appeals Nos. 76 and 1081 of 1955 and Cr. Misc. Writ No. 
2371 Of 1955. 


Janardan Sharma, Advocate, for Appellant and ° 

kR. G. Prasad, Advocate, for Respondent. (In Criminal Appeal No 169 of 
1957). 

The Attorney-General for India (On notice by the Court) (In all the four 
Appeals). 

CB Agarwala, Senior Advocate (G. C Mathur and C. P. Lal, Advocates, 
with him), for the Appellant (In Criminal Appeals Nos. 124 to 126 of 1958). 


S. P. Sinha, Senior Advocate (Gopal Behar: and S. Shaukat Hussam, Advocates, 
with him), for Respondent (In Cr. A. No 124 of 1958) 








* Crl A Nos. 169 of 1957 and 124 to 126 of 1958 24th January, 19 62. 
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The Judgment of the Court was delivered by : 


Sinha, G F —In these appeals the main question ın controversy 1s whether sections 
124-À and 505 of the Indian Penal Code have become void 1n view of the provisions 
of Article 19 (1) (a) of the Constitution The constitutionality of the provisions of 
section 124-A, which was mainly canvassed before us, 1s common to all the appeals, 
the facts of which may shortly be stated separately 


In Criminal Appeal No 169 of 1957, the appellant is one Kedar Nath Singh, 
«who was prosecuted beforea Magistrate, rst Class, at Begusarai, ın the district of 
Monghyr, in Bihar He framed the followmg charges against the accused person, 
which are set out in extenso in order to bring out the gravamen of the charge 
against him : 


“ First —That you on 26th day of May, 1953 at village Baraum, PS Teghra (Monghyr) by 
speaking the words, to wit, 


(a) To-day the dogs of the CID are loitering round Barauni Many official dogs are sitting 
even in this meeting The people of India drove out the Britishers from this country and elected these 
Congress goondas to the gaddi and seated them on it To-day these Congress goondas are sitting 
on the gaddi due to mistake of the people When we drove out the Britishers, we shall strike and 
turn out these Congress goondas as well These official dogs will also be liquidated along with these 
Congress goondas These Congress goondas are banking upon the American dollars and imposing 
various kinds of taxes on the people to-day The blood of our brothers—mazdoors and Kisans— 
is being sucked The capitalists and the zamimdars of this country help these Congress goondas. 
These zamindars and capitalists will also have to be brought before the people’s Court along with 
these Congress goondas. 


(b) On the strength of the organisation and umty of Kisans and mazdoors the Forward Com- 
munists Party will expose the black deeds of the Congress goondas, who are just like the Britishers.. 
Only the colour of the body has changed They have to-day established a rule of lathis and bullets 
in the country The Britishers had to go away from this land They had aeroplanes, guns, bombs 
and other weapons with them 


(c) The Forward Communist Party does not believe in the doctrine of vote itself The party 
had always been believing in revolution and does so even at present We believe in that revolution, 
which will come and in the flames of which the capitalists, zamindars and the Congress leaders of 
India, who have made it their profession to loot the country, will be reduced to ashes and on their 
ashes will be established a Government of the poor and the downtrodden people of India 


(4) It will be a mistake to expect anything from the Congress rulers They (Congress rulers) 
have set up V Bhava in the midst of the people by causing him wear a langoti ın order to divert the 
people's attention from their mistakes To-day Vinova is playing a drama on the stage of Indian 
politics Confusion 1s being created among the people I want to tell Vinova and advise his agents, 
* you should understand it that the people cannot be deceived by this Yajna, illusion and fraud of 
Vinova’ I shall advise Binova not to become a puppet in the hands of the Congressmen Those 
persons, who understand the Yajna of Binova, realise that Binova 1s an agent of the Congresss Govern- 
ment 


(e) I tell you that this Congress Government will do no good to you. 


(f) I want to tell the last word even to the Congress Tyrants ‘ You play with the people and. 
ruin them by entangling them ın the mesh of bribery, black-marketing and corruption ‘To-day the 
children of the poor are hankering for food and you Congressmen are assuming the attitude of Nawabs 
sitting on the chairs’ 


brought or attempted to bring into hatred or contempt or excited or attempted to excite dis- 
&@ffection towaids the Government established by law in the Indian Union and thereby committed 
an offence punishable under section 124-A of the Indian Penal Code and within my cognizance 


Secondly—That you on the 26th day of May, 1953 at village Baraum, P S Tegra (Monghyr) 
made the statement, to wit, 


(a) To-day the dogs of the GID are loitermg round Baraun Many official dogs are sitting 
evenintlusmeeting The people of India drove out the Britishers from this country, and elected these 
Congress Goondas to the gaddi and seated them on ıt To-day these Congress Goondas are sitting 
on the gaddi due to the mistake of the people When we have driven out the Britishers, we shall strike 
and turn out these Congress Goondas as well These official dogs will also be liquidated along with 
these Congress Goondas These Congress Goondas are banking upon the American dollars and 1mpos- 
ing various kinds of taxes on the people to-day The blood of our brothers Mazdoors and Kisans 15 
being sucked The capitalists and the zamindars of this country help these Congress Goondas These 
zamindars and capitalists will also have to be brought before the people’s Court along with these 
Congress Goondas. 
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(b) On the strength of the organisation and unity of kisans and mazdoors the Forward Com- 
munis Party will expose the black-deeds of the Congress Goondas, who are just hike the Britishers 
Only the colour of the body has changed They have, to-day, established a rule of lathis and bullets 
in the country The Britishers had to go away from this land They had aeroplanes, guns, bombs, 
an& other «weapons with them 


(c) The Forward Communist Party does not believe in the doctrine of votes 1tself The party 
had always been believing 1n revolution and does so even at present We believe 1n that revolution, 
which will come and ın the flames of which the capitalists, zamindars and the Congress leaders of 
India, who have made ıt their profession to loot the country, will be reduced to ashes, and on their 
ashes will be established a Government of the poor and the downtrodden people of India 


(d) It will be a mistake to expect anything from the Congress rulers They (Congress rulers) 
have set up V Bhave in the midst of the people by causing him wear a langoti 1n order to divert the 
attention of the people from their mistakes To-day Vinoba ıs playing a drama on the stage Of. 
Indian politics Confusion 1s being created among the people I want to tell Binova and advise his 
agents, “‘ You should understand ıt that the people cannot be decerved by this Yajna, illusion and 
fraud of Bmova" I shall advise Bova not to become a puppet in the hands of the Congressmea. 
Those persons who understand the Yajna of Bmova, realise that Binova 1s an agent of the Congress 
Government 


(e) I tell you that no good will be done to you by this Congress Government 


(f) I want to tell the last word even to Congress tyrants “you play with the people and ruin them 
by entangling them in the mesh of bribery, black-marketing and corruption ‘To day the children 
of the poor are hankering for food and vou (Congressmen) are assuming the attitude of Nawabs sitting 
on the chairs’ 


with intent to cause or which was likely to cause fear or alarm to the public whereby any person 
might be induced to commit an offence against the State of Bihar and against the public transquullity 
and thereby committed an offence punishable under section 505 (b) of the Indian Penal Code and, 
within my cognizance.” 


After recording a substantial volume of oral evidence, the learned trial 
Magistrate convicted the accused person both under sections 124-A and 505 (5) of 
the Indian Penal Code, and sentenced him to undergo rigorous imprisonment for 
one year No separate sentence was passed in respect of the conviction under the 
latter section 


The convicted person preferred an appeal to the High Court of Judicature at 
Patna, which was heard by the late Mr Justice Naqui Imam, sitting singly By his 
judgment and order, dated 9th April, 1956, he upheld the convictions and the sen- 
tence and dismissed the appeal. In the course of his judgment, the learned Judge 
observed that the subject-matter of the charge against the appellant was nothing but 
a vilification of the Government ; that it was full of 1ncitements to revolution and 
that the speech taken as a whole was certainly seditious It ıs not a speech criticis- 
ing any particular policy of the Government or criticising any ofits measures He 
held that the offences both under sections 124-A and 505 (b) of the Indian Penal 
Code had been made out. 


The convicted person moved this Court and obtained Special Leave to appeal. 
{t will be noticed that the constitutionality of the provisions of the sections under 
which the appellant was convicted had not been canvassed before the High Court. 
But 1n the petition for Special Leave, to this Court, the ground was taken that sections 
124-À and 505 of the Indian Penal Code “ are inconsistent with Article 19 (1) (2) 
of the Constitution? The appeal was heard ın this Court, in the first instance, by a 
Division Bench on 5th May, 1959 The Bench, finding that the learned counsel for 
the appellant had raised the constitutional issue as to the validity of sections 124-4 
and 505 of the Indian Penal Code, directed that the appeal be placed for hearing by 
a Constitution Bench. The case was then placed before a Constitution Bench 
on 4th November, 1960, when that Bench directed notice to issue to the Attorney- 
General of India under Rule 1, Order 41 of the Supreme Court Rules The matter 
was once again placed before a Constitution Bench on gth February, 1961, when 
it was adjourned for two months in order to enable the State Governments 
concerned with this appeal, as also with the connected Criminal Appeals Nos. 124- 
126 of 1958 (1n which the Government of Uttar Pradesh 1s the appellant) to make 
up their minds 1n respect of the prosecutions, as also in view of the report that 
the Law Commission was considering the question of amending the law of sedition in 
view of the new set-up. As the States concerned have instructed their counsel to 
press the appeals, the matter has finally come before us. 
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In Criminal Appeals Nos 124-126 of 1958, the State of Uttar Pradesh is the appel- 
lant, though the respondents are different In Criminal Appeal No. 124 of 1958, the ac- 
cused person is one Mohd Ishaq Ilm: He was prosecuted for having delivered a speech 
at Aligarh as Chairman ofthe Reception Committee of the All-India Muslim Convep- 
tion on 30th October, 1953 His speech on that occasion was thought to be seditious. 
After the necessary sanction, the Magistrate held an enquiry, and finding a prima facie 
case made out against the accused, committed him to the Court of Session The 
learned Sessions Judge, by his judgment dated 8th January, 1955, acquitted him 
of the charge under section 153-A, but convicted him of the other charge under 
section 124-A of the Indian Penal Code, and sentenced him to rigorous 1mprison- 
pent for one year. The convicted person preferred an appeal to the High Court. 
In the High Court the constitutionality of section 124-A of the Indian Penal Code 
was challenged 

e 


In Criminal Appeal No. 125 of 1958, the facts are that on 29th May, 1954, a 
meeting of the Bolshevik Party was organised in village Hanumanganj, in the 
district of Basti, in Uttar Pradesh. On that occasion, the respondent Rama Nand 
was found to have delivered an objectionable speech in so far as he advocated the 
use of violence for overthrowing the Government established by law After the 
sanction of the Government to the prosecution had been obtained, the learned 
Magistrate held an enquiry and ultimately committed him to take his trial before 
the Court of Sessions. In due course, the learned Sessions Judge convicted the 
accused person under section 124-A of the Indian Penal Code and sentenced him 
to rigorous mmprisonment for three years He held that the accused person had 
committed the offence by inciting the audience to an open violent rebellion against 
the Government established by law, by the use of arms Against the aforesaid 
order of conviction and sentence, the accused person preferred an appeal to the 
High Court of Allahabad. 


In Criminal Appeal No 126 of 1958, the respondent is one Parasnath Tripathi. 
He is alleged to have delivered a speech 1n village Mansapur, P. S. Akbarpur, in the 
district of Faizabad, on 26th September, 1955, 1n which he 1s said to have exhorted 
the audience to organise a volunteer army and resist the Government and its servants 
by violent means He is also said to have excited the audience with intent to create 
feelings of hatred and enmity against the Government. When he was placed on 
trial for an offence under section 124-A of the Indian Penal Code, the accused person 
applied for a writ of habeas corpus 1n the High Court of Judicature at Allahabad on the 
ground that his detention was illegal inasmuch as the provisions of section 124-A of 
the Indian Penal Code were void as being 1n contravention of his fundamental rights 
of free speech and expression under Article 19 (1) (a) of the Constitution This 
matter, along with the appeals which have given rise to appeals Nos 124 and 125, as 
aforesaid, were ultimately placed before a Full Bench, consisting of Desai, Gurtu 
and Beg, JJ. The learned Judges, 1n separate but concurring judgments, took the 
view that section 124~A of the Indian Penal Code was ultra vires Article 19 (1) (a) of 
the Constitution In that view of the matter, they acquitted the accused persons, 
convicted as aforesaid in the two appeals Nos 124 and 125, and granted the Writ 
Petition of the accused ın Criminal Appeal No 126 In all these cases the High 
Gourt granted the necessary certificate that the case involved important questions of 
law relating to the interpretation of the Constitution That ıs how these appeals are 
before us on a certificate of fitness granted by the High Court 


Shri C. B. Agarwala, who appeared on behalf of the State of Uttar Pradesh in 
support of the appeals against the orders of acquittal passed by the High Court, 
contended that the judgment of the High Court now reported in Ram Nandan v. 
State! ın which ıt was laid down by the Full Bench that section 124-A of the Indian 
Penal Code was ultra vires Article 19 (1) (e) of the Constitution and, therefore, void 
for the reason that 1t was not 1n the interest of public order and that the restrictions 
imposed thereby were not reasonable restrictions on the freedom of speech and 
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expression, was erroneous He further contended that the section umpugned came 
within the saving clause (2) of Article 19, and that the reasons given by the High 
Court to the contrary were erroneous He relied upon the observations of the 
Federal Court ın Neharendu Dutt Majumdar v. The King Emperor’, He also relied on 
Stephen’s Commentaries on the Laws of England, Volume IV, 21st Edition, page 
141, and the statement of the Law in Halsbury’s Laws of England, 3rd Edition, 
volume 10, page 569, and the cases referred to in those volumes Mr Gopal Behari, 
appearing on behalf of the respondents in the Allahabad cases has entirely relied 
upon the Full Bench decision of the Allahabad High Court in his favour Shri 
Sharma appearing on behalf of the appellant in the appeal from the Patna High 
Court has similarly relied upon the decision aforesaid of the Allahabad High Court, 


Before dealing with the contentions raised on behalf of the parties, 1t 1s convenient 
to set out the history of the law, the amendments ıt has undergone and the interpreta; 
tions placed upon the provisions of section 124-A by the Courts in India, and by 
their Lordships of the Judicial Committee of the Privy Council The section corres- 
ponding to section 124~A was originally section 113 of Macaulay's Draft Penal Code 
of 1837-39, but the section was omitted from the Indian Penal Code as 1t was enacted 
in 1860 ‘The reason for the omission from the Code as enacted ıs not clear, but 
perhaps the legislative body did not feel sure about its authority to enact such a provi- 
sion in the Code. Be that as 1t may, section 124-A was not placed on the Statute 
Book until 1870, by Act XXVII of 1870. There was a considerable amount of 
discussion at the tume the amendment was introduced by Sir James Stephen, but 
what he said while introducing the Bullin the Legislature may not be relevant for our 
present purposes. The section as then enacted ran as follows 


124-A Exetting Disaffection 


Whoever by words, either spoken or intended to be read, or by signs, or by visible 1epresentation, 
or otherwise, excites, or attempts to excite, feelings of disaffection to the Government established by 
law 1n British India, shall be punished with transportation for life or for any term, to which fine may 
be added, or with imprisonment for a term which may extend to thee years, to which fine may be 


added, or with fine. 


Explanation —Such a disapprobation of the measures of fthe Government as 1s compatible with 
a disposition to render obedience to the lawful authority of the Government, and to support the lawful 
authority of the Government against unlawful attempts to subvert or resist that authority, ts not dis- 
affection Therefore, the making of comments on the methods of the Government, with the mten- 
tion of exciting only this species of disapprobation, 1s not an offence within this clause” 


The first case in India that arose under the section is what 1s known as the 
Bangobast case (Queen-Empress v Jogendra Chunder Bose?) which was tried by a Jury 
before Sir Comer Petheram, C J. While charging the jury, the learned Chief Justice 
explained the law to the jury 1n these terms : 


** Disaffection means a feelmg contrary to affection, ın other words, dishke or hatred — Dis- 
approbation means simply disapproval It 1s quite possible to disapprove of man’s sentiments or 
action and yet to like him The meaning of the two words 1s so distinct that I feel it hardly neces- 
sary to tell you that the contention of Mr Jackson cannot be sustained Ifa person uses either spoken 
or written words calculated to create m the minds of the persons to whom they are addressed a dis- 
position not to obey the lawful authority of the Government, or to subvert or resist that authority, 1f 
and when occasion should arise, and if he does so with the intention of creating such a disposition ın 
his hearers or readers, he will be guilty of the offence of attempting to excite disaffection within the 
meaning of the section, though no disturbance is brought about by his words or any feeling of dis- 
affection, 1n fact, produced by them — It 1s sufficient for the purposes of the section that the wordf 
used are calculated to excite feelings of ill-will against the Government and to hold ıt up to the hatred 
and contempt of the people, and that they were used with the intention to create such feeling ” 


The next case is the celebrated case of Queen-Empress v. Balagangadhar Tilak? 
which came before the Bombay High Court. The case was tried by a jury before 
Strachey, J. The learned Judge, in the course of his charge to the jury, explained 
the law to them ın these terms. 

** The offence as defined by the first clause 1s excibng or attempting to excite feelings of dıs- 
affection to the Government ‘ What are feelings of disaffection ?” I agree with Sir Comer Petheram 
in the Bangobas: case that disaffection means simply the absence of affection It means hatred, enmity, 
eee eee 
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dislike, hostility, contempt and every form of ill-will to the Government ‘ Disloyalty ’ ıs perhaps the 
best general term, comprehending every possible form of bad feelings to the Government ‘That 1s 
what the law means by the disaffection which a man must not excite or attempt to excite , he must 
not make or try to make others feel enmity of any kind towards the Government You will observe 
that the amount or intensity of the disaffection 1s absolutely 1mmaterial except perhaps an dealyng 
with the question of punishment i£ a man excites or attempts to excite feelings of disaffection, great 
or small, he 1s guilty under the section In the next place, it 1s absolutely 1mmaterial whether any 
feelings of disaffection have been excited or not by the publication in question It 1s true that there 
IS before you a charge against each prisoner that he has actually excited feelings of disaffection 
to the Government If you are satisfied that he has done so, you will, of course, find him 
guilty But if you should hold that that charge is not made out, and that no one 1s proved to 
have been excited to entertain feelings of disaffection to the Government by reading these articles, 
still that alone would not justify you in acquitting the prisoners For each of them is charged not 
anly with exciting feelings of disaffection, but also with attempting to excite such feelings You will 
observe that the section places on absolutely the same footing the successful exciting of feelings of 
disaffection and the unsuccessful attempt to excite them, so that, 1f you find that either of the prisoners 
hgs tried to excite such feelings in others, you must convict him even if there 1s nothing to show that 
he succeeded Again, it ıs important that you should fully realise another pomt The offence con- 
sists 1n exciting or attempting to excite in others certam bad feehngs towards the Government — It 1s 
not the exciting or attempting to excite mutiny or rebellion, or any sort of actual disturbance, 
great or small Whether any disturbance or outbreak was caused by these articles, 1s absolutely 
immaterial If the accused intended by the articles to excite rebellion or disturbance, his act would 
doubtless fall within section 124-A, and would probably fall withm other sections of the Penal Code 
But even if he neither excited nor intended to excite any rebellion or outbreak or forcible resistance 
to the authority of the Government, still if he tried to excite feelings of enmity to the Government, 
that 1s sufficient to make him guilty under the section I am aware that some distinguished persons 
have thought that there can be no offence against the section unless the accused either counsels or 
suggests rebellion or forcible resistance to the Government In my opinion, that view 1s absolutely 
opposed to the express words of the section itself, which as plainly as possible makes the 
exciting or attempting to excite certain feelings, and not the inducing or attempting to mduce to 
any course of action such as rebellion or forcible resistance, the test of guilt I can only account for 
such a view by attributing ıt to a complete misreading of the explanation attached to the section, and 
to a misapplication of the explanation beyond its true scope ” 


The long quotation has become necessary 1n view of what followed later, namely, that 
this statement of the law by the learned Judge came 1n for a great deal of comment 
and judicial notice Wehave omitted the charge to the jury relating to the Explana- 
ton to section 124-A because that explanation has now yielded place to three separate 
Explanations in view of judicial opinions expressed later The Jury, by a majority of 
six to three, found Shri Balgangadhar Tilak guilty. Subsequently, he, on conviction, 
applied under clause 41 of the Letters Patent for Leave to Appeal to the Privy Coun- 
cil The application was heard by a Full Bench consisting of Farran, C J ,Candy and 
Strachey, JJ It was contended before the High Court at the Leave stage, «nter alia, 
that the sanction given by the Government was not sufficient ın law ın that it had 
not set out the particulars of the offending articles, and, secondly, that the Judge 
musdirected the Jury as to the meaning of the word “ disaffection " ın so far as he 
said that ıt might be equivalent to “ absence of affection?" . With regard to the 
second point, which is the only relevant point before us, the Full Bench expressed 


itself to the following effect : 


**'T'he other ground upon which Mr Russell has asked us to certify that this is a fit case to be 
sent to Her Majesty ın Council, ıs that there has been a misdirection, and he based his argument on 
one major and two mino: grounds The major grounds was that the section cannot be said to have 
been contravened unless there 1s a direct incitement to stir up disorder or rebellion That appeal 
tó us to be gomg much beyond the words of the section, and we need not say more upon that ground 
The first of the minor points 1s that Mr Justice Strachey in summing up the case to the Jury stated 
that disaffection meant the ‘ absence of affection’ But although if that phrase had stood alone it 
might have misled the Jury, yet taken ın connection with the context we think it ıs impossible that 
the jury could have been misled by ıt That expression was use ın connection with the law as laid 
down by Sir Comer Petheram in Calcutta in the Bangobast casc There the Chief Justice instead of 
using the words ‘absence of affection’ used the words ‘contrary to affection’. If the words ‘contrary 
to affection ? had been used instead of ‘ absence of affection? ın this case there can be no doubt that 
the summing up would have been absolutely correct in this particular. But taken in connection 
with the context 1t 1s clear that by the words ‘ absence of affection? the learned Judge did not mean 
the negation of affection, but some active sentiment on the other side. Therefore on that point we 
consider that we cannot certify that this 1s a fit case for appeal 


In this connection ıt must be remembered that itis not alleged that there has been a mis- 
carriage of justice." 


v 
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After making those observations, the Full Bench refused the application for leave. 
The case was then taken to Her Majesty in Council, by way of application for Special 
Leave to appeal to the Judicial Committee Before their Lordships of the Privy 
Gouncil, Asquith, Q G, assisted by counsel of great experience and eminence like 
Mayne, W. O Bonnerjee and others, contended that there was a misdirection as to 
the meaning of section 124-A of the Penal Code ın that the offence had been defined 
in terms too wide to the effect that ‘“‘ disaffection’? meant sunply “absence of ' 
affection’, and that ıt comprehended every possible form of bad feeling to the 
Government In this connection reference was made to the observations of Petheram 
C J. ın Queen-Empress v Jogendra Chander Bose!. It was also contended that the 
appellant’s comments had not exceeded what in England would be considered within 
the functions of a public journalist, and that the musdirection complained of was Of 
the greatest importance not merely to the affected person but to the whole of the 
Indian press and also to all Her Majesty's subjects , and that ıt injuriously affected 
the liberty of the press and the right to free speech in public meetings But in spite 
of the strong appeal made on behalf of the petitioner for Special Leave, the Lord 
Chancellor delivering the opinion of the Judicial Gommuttee, while dismissing the 
application, observed that taking a view of the whole of the summung up they did not 
see any reason to dissent from it, and that keeping in view the rules which Their 
Lordships observed in the matter of granting leave to appeal 1n cruminal cases, they 
did not think that the case raised questions which deserve further consideration by 
the Privy Council (vide Gangadhar Tilak v. Queen-Empress*.) 


Before noticing the further changes 1n the Statute, 1t 1s necessary to refer to the 
Full Bench decision of the Allahabad High Court in Queen Empress v. Amba Prasad? 
In that case, Edge, C J , who delivered the Judgment of the Court, made copious 
quotations from the Judgments of the Calcutta and the Bombay High Courts in the 
cases above referred to While generally adopting the reasons for the decisions in 
the aforesaid two cases, the learned Chief Justice observed that a man may be guilty 
of the offence defined 1n section 124-A of attempting to excite feelings of disaffection 
against the Government established by law 1n British India, although 1n a particular 
article or speech he may insist upon the desirability or expediency of obeying and 
supporting the Government. He also made reference to the decision of the Bombay 
High Court ın the Satara case 4 In that case a Full Bench, consisting of Farran, G.J., 
and Parsons and Ranade, JJ , had laid ıt down that the word ** disaffection” ın the 
section 1s used 1n a special sense as meaning political alienation or discontent or dis- 
loyalty to the Government or existing authority They also held that the meaning of 
the word “ disaffection ” in the main portion of the section was not varied by the 
Explanation. Parsons, J , held that the word “ disaffection ” could not be construed 
as meaning ‘absence of or contrary of affection or love’. Ranade, J’, interpreted 
the word “‘ disaffection ” not as meaning mere absence or negation of love or good- 
will but a positive feeling of aversion, which 1s akin to illwill, a definite 1nsubordina- 
tion of authority or seeking to alienate the people and weaken the bond of allegiance, 
a feeling which tends to bring the Government into hatred and discontent, by imput- 
ing base and corrupt motives toit. The learned Chief Justice of the Allahabad High 
Court observed that if these remarks were meant to be 1n any sense different from 
the construction placed upon the section by Strachey, J , which was approved, as 
aforesaid, by the Judicial Committee of the Privy Council, the later observations of 
the Bombay High Court could not be treated as authoritative. As the accused in 
the Allahabad case had pleaded guilty and the appeal was more or less on the question 
of sentence, 1t was not necessary for their Lordships to examine 1n detail the umplica- 
tions of the section, though they expressed their general agreement with the view of 
the Calcutta and the Bombay High Courts ın the first two cases, referred to above. 


The section was amended by the Indian Penal Gode Amendment Act (IV of 
1898). As a result of the amendment, the single Explanation to the section was 
replaced by three separate Explanations as they stand now. The section, as 1t now 


—— As 


- Ie (1892) IL R. 19 Cal. 35. TIT 3 (1898) LL R. 20 All 55 (F B.) 


- 


2, LR. 25 LA. 1. 4, (1898) I L.R. 22 Bom 152 (F.B.). 





1| KEDAR NATH SINGH V. STATE OF BIHAR (Sinha, C F ) 47 


stands in its present form, is the result of the several Adaptation Orders of 1937, 1948 
and 1950, as a result of the constitutional changes, by the Government of India 
Act, 1935, by the Independence Act of 1947 and by the Indian Constitution of 
1950. Section 124-A, as it has emerged after successive amendments by way of 
adaptations as aforesaid, reads as follows : . ° 


‘“ Whoever by words, either spoken or written, or by signs or by visible representation, or 
otherwise, brings or attempts to brmg into hatred or contempt, or excites or attempts to excite 
disaffection towards the Government established by law in India shall be punished with transporta- 
tion for life or any shorter term to which fine may be added, or with imprisonment which may extend 
to three years, to which fine may be added, or with fine 


Explanation 1 —The expression ** disaffection ” includes disloyalty and all feelings of enmity. 


a? Explanation 2 —(omments expressing disapprobation of the measures of the Goverr ment with 
a view to obtain their alteration by lawful means, without exciting or attempting to excite haticd, 
contempt or disaffection do not constitute an offence under this section 


* Explanation 3 —-Comments expressing disapprobation of the administrative or othe: action of 
the Government without exciting or attempting toexcite hatred, contempt or disaffection, do not 
constitute an offence under this section ” 

Thus offence, which is generally known as the offence of Sedition, occurs in 
Chapter VI of the Indian Penal Code, headed * Of Offences against the State ’ 
Thus species of offence against the State was not an invention of the British Govern- 
ment ın India, but has been known ın England for centuries Every State, whatever 
its form of Government, has to be armed with the power to punish those who, by 
their conduct, jeopardise the safety and stability of the State, or disseminate such 
feelings of disloyalty as have the tendency to lead to the disruption of the State or to 
public disorder In England, the crime has thus been described by Stephen ın his 
Commentaries on the Laws of England, 21st Edition, Volume IV, at pages 141-142, 
in these words : 

“ Section [X.—Seditton and Inciting to Dtsaffection—We are now concerned with conduct 
which, on the one hand, falls short of treason, and, on the other does not involve the use of force or 
violence The law has here to reconcile the right of private criticism with the necessity of sccm g the 
safety and stability ofthe State Sedition may be defined as conduct which has, either as its object or 


as 1ts natural consequence, the unlawful display of dissatisfaction with the Goverr ment or with the 
existing order of society 


The seditious conduct may be by words, by deed, or by writing Five specific heads of sedition. 
may be enumerated according to the object of the accused. This may be either 


I toexcite disaffection against the King, Government, or Constitution, or against Parliament 
or the administration of Justice ; 


2 to promote, by unlawful means, any alteration in Church or State ; 
* g, touncite a disturbance of the peace ; 

4 to raise discontent among the King’s subjects ; 

5 To excite class hatred. 


It must be observed that criticism on political matters 1s not of itselfseditious The testis" the 
manner in which it ıs made Candid and honest discussion is permitted The law only interferes 
when the discussion passes the bounds of fair criticism More especially will this be the case when 
the natural consequence of the prisoner’s conduct 1s to promote public disorder.?? 


This statement of the law is derived mainly from the address to the Jury by- 
Fitzerald, J , ın the case of Reg v Alexander Martin Sullivan*. In the course of his 
eaddress to the Jury, the learned Judge observed as follows : 


“Sedition is a crime against society, nearly allied to that of treason and it frequently 
precedes treason by a short mterval Sedition in itself 1s a comprehensive term, and it 
embraces all those practices, whether by word, deed or writing , which are calculated to disturb 
the tranquillity of the State, and lead ignorant persons to endeavour to subvert the Goverr.ment 
and the laws of the empire The objects of sedition generally are to induce discontent and 
imsurrection, and stir up opposition to the Government, and bring the administration of justice 
into contempt, and the very tendency of sedition ıs to incite the people toinsurrection and 
rebellion Sedition has been described as disloyalty in action and the Jaw considers as sedition 
all those practicés which have for their object to excite discontent or dissatisfactior, to create 
public disturbance, or to lead to civil war ; to bring into hatred or contempt the Sovereign or the 
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Government, the laws or constitution of the realm, and generally all endeavours to promote 
public disorder ”’ 


That the law has not changed during the course of the centuries 1s also apparent 
from the following statement of the law by Coleridge, J , 1n the course of his summung 
up to thé Jury ın the case of Rex v. Aldred? 


** Nothing 1s clearer than the law on this head, namely, that whoever by language, either written 
or spoken, incites or encourages others to use physical force or violence in some public matter 
connected with the State, 1s guilty of publishing a seditious libel The word ‘sedition’ in its ordinary 
natural signification denotes a tumult, an insurrection, a popular commotion, or an uproar , it 
implies violence or lawlessness 1n some form. . ae = 
In that case, the learned Judge was charging the Jury in respect of the indictment 
which contained the charge of seditious libel by a publication by the defendant a 


While dealing wıth a case arısıng under Rule 34 (6) (e) of the Defence of India 
Rules under the Defence of India Act (XXXV of 1939), Sir Maurice Gwyer, C J*, 
speaking for the Federal Court, made the following observations in the case of 
Niharendu Dutt Majumdar v The King-Emperor?, and has pointed out that the language 
of section 124-À of the Indian Penal Code, which was 1n part materia with that of the 
Rule in question, had been adopted from the English Law, and referred with 
approval to the observations of Fitzerald, J , ın the case quoted above , and made 
the following observations which are quite apposite 3 


d generally speaking , we think that the passage accuratelystatesthe Jaw as 1t 1s to be 
gathered from an examination of a great number of judicial pronouncements. 


The firstand most fundamental duty of every Government 1s the preservation of order, since 
order 1s the condition precedent to all civilisation and the advance of human happiress This duty 
has no doubt been sometimes performed ın such a way as to makc thc icmedy worse than the disease; 
but ıt does not cease to be a matter of obligation because some on whom the duty rests have per- 
formed it il]. Itis tothisaspect of the functions of Governament thatın our opinion the offence of 
sedition stands related — Itis the answer of the State to those who, for the purpose of attacking or 
subverting 1t, seek (to borrow from the passage cited above) to disturb its tranquillity, to create 
public disturbance and to promote disorder, or who incite others to do so Words, deeds or writings 
constitute sedition, if they have thisintention or thistendencv , and ıt ıs easy to see why they may 
also constitute sedition, if they seek, as the phrase 1s,to bring Governmentinto contempt This 
1s not made an offence in order to mmisterto the wounded vanity of Government, but because 
where Government and the law cease to be obeyed because no respect 1s felt any longer for them, only 
anarchy can follow Public disorder, or the reasonable anticipation or likelihood of public disorder, 
is thus the gist of the offence The acts or words complained of must either incite to disorder or 
must be such as to satisfy reasonable men that that ıs their intention or tendency " 


Thus statement of the law was not approved by their Lordships of the Judicial Com- 
mittee of the Privy Council in the case of King-Emperor v | Sadashw Narayan Bhal ro*, 
The Privy Council, after quoting the observations of the learned Chief Justice ın 
Ntharendu’s case?, while disapproving of the decision of the Federal Court, observed 
that there was no statutory definition of “sedition” in England, and the meaning 
and content of the crime had to be gathered from many decisions But those were 
not relevant considerations when one had to construe the statutory definition of 
‘Sedition’ as in the Code The Privy Council held that the language of section 
124-A, or of the Rule aforesaid, under the Government of India Act, did not justify 
the statement of the law as made by the learned Chief Justice in Niharendu’s case? 
They also held that the expression “ excite disaffection ” did not include “ excite 
disorder ” , and that, therefore, the decision of the Federal Court in Ntharendu’s case? * 
proceeded on a wrong construction of section 124-A of the Penal Code, and of sub- 
para (e), sub-rule (6) of Rule 34 of the Defence of India Rules Their Lordships 
approved of the dicta ın the case of Bal Gangadhar Tilak*, and ın the case of Anne 
Besant v Advocate-General of Madras?, which was a case under section 4 of the Indian 
Press Act (I of 1910), which was closely similar in Janguage to section 124-A of the 


Penal Code. 
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The Privy Council also referred to their previous decision in Wallace- Johnson v 
The King!, which was a case under sub-section (8) of section 326 of the Criminal Code 
of the Gold Coast, which defined “seditious intention ”` in terms similar to the 
words of section 124-A of the Penal Code In that case, their Lordships*had Iid 


down that incitement to violence was not a necessary ingredient of the crime of sedi- 
tion as defined in that law 


Thus, there 1s a direct conflict between the decision of the Federal Cowt m 
Ntharendu’s case? and of the Privy Council ın a number of cases from India and the 
Gold Coast, referred to above — It 1s also cleat that either view can be taken and can 

D supported on good reasons The Federal Court decision takes into consideration, 
as indicated above, the pre-existing Common Law of England ın respect of sedition 
It does not appear from the report of the Federal Court decision that the 1ulings 


aforesaid of the Privy Council had been brought to the notice of their Lordships of the 
Federal Court 


So far as this Court isconcerned, the question directly a11s1ng for determination 
n this batch of cases has not formed the subject-matter of decision previously But 
certain observations made by this Court in some cases, to be presently noticed, with 
reference to the interrelation between fieedom of speech and seditious writing or 
speaking have been made in the very first year of the coming into force of the Constitu- 
tion Two cases involving consideration of the fundamental right of freedom of 
speech and expression and certain laws enacted by some of the States imposing restric- 
tions on that right came up for consideration before this Court Those cases, 
reported in Romesh Thappar v The State of Madras? and Bry Bhushan v The State of 
Delli* were heard by Kania, C J , Fazl Alı, Patanjali Sastrı, Mehr Chand Mahajan, 
Mukherjea and Das, JJ , and judgments were delivered on the same day (26th May, 
1950) In Romesh Thappar’s case?, the majority of. the Court declared section 9 (1-A) 
of the Madras Maintenance of Public Order Act (Madras Act XXXIII of 1949), 
which had authorised imposition of resttictions on the fundamental right of freedom 
of speech, to be 1n excess of clause (2) of Article 19 of the Constitution authorising 
such restrictions, and, therefore, void and unconstitutional In Bry Bhushan's 
case,* the same majority struck down section 7 (1) (c) of the Ease Punjab Public 
Safety Act, 1949, as extended to the Province of Delhi, authorising the 1mposition of 
restrictions on the freedom of speech and expression for preventing or combating 
any activity prejudicaal to the public safety or the maintenance of public order. The 
Court held those provisions to be ın excess of the powers conferred on the Legislature 
by clause (2) of Article 19 of the Constitution Mr Justice Patanjali Sas rı, speaking 
for the majority of the Court ın Romesh Thappar’s case? made the following observa- 
tions with reference to the decisions of the Federal Court and the Judicial Committee 
of the Privy Council as to what the law of Sedition in India was : 

“Itas also worthy of note that the wod ‘seditio1’ which occurred m Article 1 3 (2) of the 
Draft Go1stitution prepared by the D afting Gommuttee was deleted before the Article was finally 
passed as Article 19(2) Inthis comectionit may be recalled thatthe Federal Court had, in 
dsfiumg seditionin Neharendu Dutt M gumdar v. The King-Enperor®, held that ‘the acts or words 
complained of must either 1i1cite. to disorder or must be such as to satisfy reasonable men that 
that ts their inteation or tendency’ but the Privy Goancil overruled that decision and em dhatically 
reaffi m^d the view expiessed in, Tilak’s case? tothe effzct that ‘the oF nce co sisted in eXxcitu.g or 
attem ting to excitein others certain bad feelingstowards the Government and notin excitn.g or 
attem ting to excite mutiny or rebellion, or any sort of actual disturba ice, great or small "—King- 
Emperor v Sadashio Narayan Bhalerao?. Dz:letion of the word ‘sedition’from the draft article 1 3 (2), 
therefore shows that c uicism of Government exciting disaff^ction or bad feelings towards ıt 1s not to 
be regarded as a jstifymg gcound for restrictimg the freedom of expression and of the press, unless 
1t 1$ such as to uid^cmiae "hs security of ortend to overthrow the State It1s also sigi.ificant that 
the corresponding Irish formula of ‘urdermming the public order or the authority of the State’ 
(Article 49 (6) (1) of the Qo otitution. of Eire, 1937) did not apparently find favour with the 


fram zs of the Lidia Goastitution Thus, very narrow a id stringent limits have been set to permissi- 
ble legislative abridgement of the right of free speech and expression, ad this was doubtless due to 


prunes 
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the realisation that freedom of speech and of the presslay at the foundation ofall democratic. 
organisations, for without free political discussion no public education, so essential for the proper 
functioning of the processes of popular government 1s possible. A freedom of such amplitude might 
involve risks of abuse. But the framers of the Constitution may well have reflected, with Madison 
whoewvas ‘ the leading spiritin the preparation of the First Amendment of the Federal Constitution’ 
that ‘ıt ıs better to leave a few of 1ts noxious branches to their luxuriant growth than, by pruning 
them away to injure the vigour of those yielding the proper fruits, ”. (quoted in Near v Minnesota). 


These observations were made to bring out the difference between the “security 
ofthe State" and * publcorder" As the latter expression did not find a place. 
in Article r9 (2) of the Constitution, atit stood originally, the section was struck 
down as unconstitutional. Fazl Ali, J, dissented fiom the views thus expressed 
by the majority and reiterated his observation in Bry Bhushan’s case 1 In the courses, 


of his dissenting judgment, he observed as follows : 


“It appears to me that in the ultimate analysis the real question to be decided in this case 1s whe- e 
ther ‘disorders volving menace to the peace and tranquillity of the Province’ and affectmg ‘public 
safety’ will be a matter which undermines the security of the State or not. I have borrowed the words 
quoted within inverted commas from the Preamble of the Act which shows its scope and necessity 
and the question raised before us attacking the validity of the Act must be formulated 1n the manner 
I have suggested Ifthe answer tothe question 1s 1n the affirmative, as I thunk 1t must be, then the. 
impugned law which prohibits entry into the State of Madras of fany document or class of documents" 
for securing public safety and mamtenance of public order should satisfy the requirements laid down 
in Article 19 (2) of the Constitution From the trend of the arguments addressed to us, 1t would 
appear that if a document 1s seditious, its entry could be validly prohibited, because sedition 1s a. 
matter which undermines the security ofthe State , but 1f, on the other hand, the documentis cal- 
culated to disturb public tranquillity and affect public safety, 1ts entry cannot be prohibited, because 
public disorder and disturbance of public tranquillity are not matters which undermine the security 
ofthe State Speaking for myself, I cannot understand this argument. In Bry Bhushan and another 
v. The State, I have quoted good authority to show that sedition owes its gravity toits tendency to 
create disorders and an authority on Criminal Law like Sir James Stephen has classed sedition as an 


offence against public tranquillity.” 


In Brij Bhushan’s case}, Fazl Ali, J , who was again the dissenting Judge, gave his 
reasons in greater detail. He referred to the judgment of the Federal Court in 
Niharendu Datt Majumdar’s case? and to the judgment of the Privy Council to the con- 
trary in King-Emperor v Sadashw Narayan? After having pointed out the divergence 
of opinion between the Federa] Court of India and the Judicial Commuttee of the 
Privy Council, the learned Judge made the followmg observations in order to explain 
why the term “sedition” was not specifically mentioned in Article 19 (2) of the 


Constitution : 


‘The framers ofthe Gonstitution must have therefore found themselves face to face with the. 
dilemma as to whether the word ‘sedition ’ should be used in Article 19 (2) and if it was to be used in 
what sense ıt was to be used On the one hand, they must have had before their mind the very 
widely accepted view supported by numerous authorities that sedition was essentially an offence 
against public tranquillity and was connected in some way or other with public disorder, and, on 
the other hand, there was the pronouncement of the Judicial Gommuttee that sedition as defined m 
the Indian Penal Code did not necessarily imply any intention or tendency to meite disorder. 
In these circumstances, 1t ıs not surprising that they decided not to use the word ‘sedition’ in 
clause (2) but used more general words which cover sedition and everything else which makes 
sedition such a serious offence. That sedition does undermine the security of the State 1s a matter 
which cannot admit of much doubt ‘That :it undermines the security of the State usually through 
the medium of public disorder 1s also a matter on which eminent Judges and jurists are agreed. 
Therefore, 1t 1s difficult to hold that public disorder or disturbance of public tranquillity are not 


matters which undermine the security of the State ” e 


As a result of these differences in the interpretation of Article 19 (2) of the Consti- 
tution, the Parliament amended clause (2) of Article 19 , 1n the form in which it stands 
at present, by the Constitution (First Amendment) Act, 1951, by section 3 of the Act, 
which substituted the original clause (2) by the new clause (2) This amendment 
was made with retrospective effect, thus indieating that it accepted the statement of 
the Jaw as contained 1n the dissenting judgment of Fazl Ah, J , in so far as he had 
pointed out that the concept of “ security of the State ” was very much allied to the. 





1. (1950)SCJ 425: (1950) 2M L J. 431: 38. 
(1950) S G R. 60 39. (1947)1 M.L.J. 343 : LR. 741.A.89. 


5e 
2. (1942) FLJ. (F.Q) 47: (1942) F.GR. 


Ij KEDAR NATH SINGH V. STATE OF BIHAR (Sinha, C. 7.). 5I 


concept of “ publicorder ” and that restrictions on freedom of speech and expression 
could validly be umposed in the interest of public order 


Again the question of the limits of legislative powers with reference to the 
provisions of Articles 19 (1) (a) and 19 (2) ofthe Constitution came up for decision by 
a Constitution Bench of this Court in Ramp Lal Modi v The Stateof UP 1 In that 
case, the validity of section 295-A of the Indian Penal Code was challenged on the. 
ground that 1t imposed restrictions on the fundamental right of freedom of speech and 
expression beyond the limits prescribed by clause (2) of Article 19 of the Constitution. 
In this connection, the Court observed as follows : 

«9 "The question for our consideration 15 whether the impugned section can be properly said to be a. 
law 1mposing reasonable restrictions on the exercise of the fundamental rights to freedom of speech and 
expression zn the interests of public order, It will be noticed that the language employed in the amend- 
ed, clause 1s *' in the interests of? and not “for the maintenance of”. As one of us pointed out 1n 
Deb: Saran v. The State of Bihar, the expression ‘in the interests of? makes the ambit of the protection 
very wide. A law may not have bee designed to directly mamtam public order and yet it may have. 
been enacted m the interests of pubhc order.” 

Though the observations quoted above do not directly bear upon the present contro- 
versy, they throw a good deal of hght upon the ambit of the power of the Legislature. 
to 1mpose reasonable restrictions on the exercise of the fundamental right of freedom 


of speech and expression. 


In this case, we are directly concerned with the question how far the offence,.as 
defined 1n section 124-A of the Indian Penal Clode, is consistent with the fundamental 
right guaranteed by Article 19 (1) (a) of the Constitution, which 1s in these terms ~ 


“tg (1) All citizens shall have the right— 
(a) to freedom of speech and expression ... ... 


This guaranteed right is subject to the right of the Legislature to 1mpose reasonable 
restrictions, the ambit of which 1s 1ndicated by clause (2), which, in its amended 
form, reads as follows : 

“ (2) Nothing ın sub-clause (a) of clause (1) shall affect the operation of any existing law 
or prevent the State from making any law, in so far as such law imposes reasonable restrictions on 
the exercise of the right conferred by the said sub-clause ın the interests of the security of the State 
friendly relations with foreign States, public order, decency or morality, or m relation to contempt. 
of Court, defamation or incitement to an offence ” 


It has not been questioned before us that the fundamental right guaranteed by 
Article 19 (1) (a) of the freedom of speech and expression 1s not an absolute right 

It is common ground that the right is subject to such reasonable restrictions as would 
come within the purview of clause (2), which comprises (a) security of the State 

(5) friendly relations with foreign States, (c) public order, (d) decency or morality, 
etc., etc — With reference to the constitutionality of section 124-A or section 505 
of the Indian Penal Code, as to how far they are consistent with the requirements 
of clause (2) of Article 19 with particular reference to security of the State and public. 
order, the section, 1t must be noted, penalises any spoken or written words or signs 
or visible representations, etc , which have the effect of bringing, or which attempt 
to bring into hatred or contempt or excites or attempts to ex: ite disaffection towards 
the Government established by law Now, the expression “ the Government 
established by law ? has to be distinguished from the persons for the time being 
engaged in carrying on the administration ‘‘Government established by law = 
is the visible symbol of the State The very existence of the State will be in Jeopardy 
if the Government established by Jaw 1s subverted Hence, the continued existence 
of the Government established by law ıs an essential condition of the stability of the 
State Thatis why ‘sedition ’, as the offence in section 124~-A has been chara Cterised 
comes under Chapter VI relating to offences against the State. Hence, any acts 
within the meaning of section 124-A which have the effect of subverting the Govern. 
ment by bringing that Government into contempt or hatred, or creating disaffection 
against it, would be within the penal statute becauge the feeling of disloyalty to the. 
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Government established by law or enmity to 1t imports the 1dea of tendency to public 

‘disorder by the use of actual violence or incitement to violence In other words, 
any written or spoken words, etc , which have implicit in them the idea of subvert. 
ing Government by violent means, which are comp endiously included in the term 
‘revolution’, have been made penal by the section in question. But the section has 
taken care to indicate clearly that strong words used to express disapprobation of 
the measures of Government with a view to their improvement or alteration by 
lawful means would not come within the section Similarly, comments, however 
strongly worded, expressing disapprobation of actions of the Government, without 
exciting those feelings which generate the inclination to cause public disorder by 
acts of violence, would not be penal In othr words, disloyalty to Governmeiie, 
established by law 1s not the same thing as commenting in strong terms upon the 
measures or acts of Government, or its agencies, so as to ameliorate the condition 
of the people or to secure the cancellation or alteration of those acts or measures 
by lawful means, that 1s to say, without exciting those feelings of enmity and dis- 
loyalty which imply excitement to public disorder or the use of violence. 


It has not been contended before us that if a speech or a writing excites people 
to violence or have the tendency to create public disorder, it would not come within 
the definition of ‘sedition’ What has been contended is that a person who makes a 
very strong speech or uses very vigorous words in a writing directed to a very strong 
criticism of measures of Government or acts of public officials, might also come with- 
in the ambit of the penal section Butin our opinion, such words written or spoken 
would be outside the scope of the sections In this connection, it Is pertinent to 
observe that the security of the State, which depends upon the maintenance of law 
and order 1s the very basic consideration upon which legislation, with a view to 
punishing offences against the State, is undertaken Such a legislation has, on the 
one hand, fully to protect and guarantee the freedom of specch and expression, 
which is the sine qua non of a democratic form of Government that our Constitution 
has estabhshed This Court, as the custodian and guarantor of the fundamental 
rights of the citizens has the duty cast upon it of striking down any law which unduly 
restricts the freedom of speech and expression with which we are Concerned in this 
case But the freedom has to be guarded against becoming a licence for vilification 
and condemnation of the Government established by law, in words which incite 
violence or have the tendency to create public disorder A citizen has a right to 
say or write whatever he likes about the Government, or its measures, by way of 
c-iticism or Comment, so long as he does not incite people to violence against the 
Government established by law or with the intention of creating public disorder 
The Court has, therefore, the duty cast upon it of drawing a clear line of demarca- 
tion between the ambit of a citizen’s fundamental right guaranteed under Article 
19 (1) (a) of the Constitution and the power of the Legislature to umpose reasonable 
restrictions on that guaranteed right in the interest of, enter alia, security of the State 
and public order We have, therefore, to determine how far the sec tions 124-A 
and 505 of the Indian Penal Code could be said to be within the justifiable limits 
of legi lation. If st 1s held, in consonance with the views expressed by the Federal 
Court in the case of Neharendu Dutt Majumdar v The King-Emperor*, that the gist of 
the offence of sedition 1s incitement to violence or the tendency or the intention 
to create public disorder by words <poken or written, which have the tendency ér 
the effect of bringing the Government e-tablished by law into hatred or contempt 
or creating disaffection in the sense of di loyalty to the State, 1n other word bringing 
the law into hne with the law of «edition in England, as was the intention of the 
legislators when they introduced ‘ection 124-A into the Indian Penal Code in 1879 
as aforesaid, the law will be withm the permissible limits laid down in clause (2) 
of Article 19 of the Constitution. If on the other hand we give a literal meaning 
to the words of the section, divorced from all the antecedent background in which 
the law of sedition has grown, as laid down 1n the several deci ion» of the Judicial 

‘Committee of the Privy Council, 1t will be true to say that the -ection is not only 
within but also very much beyond the limits laid down m clause (2) afore aid. 
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In view of the conflicting decisions of the Federal Court and of the Privy Council 
ieferred to above, we have to determine whether and how far the provisons of 
sections 124-A and 505 of the Indian Penal Code have to be struck down as unconsti- 
tutional If we accept the interpretation of the Federal Court as to the gist of c1i- 
munality ın an alleged crime of sedition, namely, incitement to disorder or tendehcy 
or hkelihood of public disorder or reasonable apprehension thereof, the section may 
lie within the ambit of permissible legislative restrictions on the fundamental tight 
of freedom of speech and expression There can be no doubt that apart from the 
provisions of clause (2) of Article 19, sections 124-A and 505 are clearly violative 
of Article 19 (1) (a) of the Constitution But then we have to see how far the saving 

use, namely, clause (2) of Article 19 protects the sections aforesaid Now as 
already pointed out, in terms of the amended clause (2), quoted above, the expression 
‘am the interest of public order ” are words of great amplitude and are much more 
«comprehensive then the expression “for the maintenance of”, as observed by this 
Court ın the case of Vuendra v The State of Punjab Any law which 1s enacted 
in the interest of public order may be saved from the vice of constitutional invalidity 
If, on the other hand, we were to hold that even without any tendency to disorder 
or intention to create disturbance of law and order, by the use of words written or 
spoken which merely create disaffection or feelings of enmity against the Govern- 
ment, the offence of sedition 15 complete, then such an interpretation of the sections 
would make them unconstitutional in view of Article 19 (1) (2) read with clause (2). 
It is well settled that 1f certain provisions of law construed in one way would make 
them consistent with the Constitution, and another interpretation would render 
them unconstitutional, the Court would lean in favour of the former construction. 
The provisions of the sections read as a whole, along with the Explanations, make 
it reasonably clear that the sections aim at rendering penal only such activities 
as would be intended, or have a tendency, to create disorder or disturbance of public 
peace by resort to violence As already pointed out, the Explanations appended to 
the main body of the section make it clear that criticism of public measures or com- 
ment on Government action, however strongly worded, would be within reasonable 
limits and would be consistent with the fundamental right of freedom of speech and 
expression It 1s only when the words, written or spoken, etc , which have the perni- 
cious tendency or intention of creating public disorder or disturbance of law and 
order that the law steps 1n to prevent such activities in the interest of public order 
So construed, the section, 1n our opinion, strikes the correct balance between 1n- 
dividual fundamental rights and the interest of public order It is also well settled 
that in interpreting an enactment the Court should have regard not merely to the 
literal meaning of the words used, but also take into consideration the antecedent 
hustory of the legislation, 1ts purpose and the mischief ıt seeks to suppress (vide (1) 
The Bengal Immunity Company, Limited v The State of Bihar? and (2) RM D Chamar- 
baugwala v The Umon of India? Viewed in that light, we have no hesitation in so 
construmg the provisions of the sections 1mpugned 1n these cases as to limit their 
application to acts involving intention or tendency to create disorder, or disturbance 
of law and order, or incitement to violence. 


We may also consider the legal position, as 1t should emerge, assuming that 
the main section 124-A 1s capable of being construed in the literal sense in which 
the Judicial Committee of the Privy Council has construed ıt ın the cases referred 
to above On that assumption, 1s ıt not open to this Court to construe the section 
in such a way as to avoid the alleged unconstitutionality by Irmrting the appli- 
cation of the section ın the way ın which the Federal Court intended to apply it ? 
In ow opinion, there are decisions of this Court which amply justify our taking 
that view of the legal position This Court, ın the case of RM D Chamarbaugwala 
v The Umon of India?, has examined in detail the several decisions of this Court, 
as also of the Courts in America and Australa After examining those decisions, 


I (1958)SCGJ 88 (1958) S.CR. 308 at 3. (1957) SCJ. 593 (1957) 2 An W.R. 
317 (SCG) 76 (1957) 2 MLJ (SC) 76 (1957) 
2 (19558 GJ 672 (1955) 2? ML J. (S.C) MLJ (Crl2 547 (1957) S.C R. 930 
168: (1955) 2 SCR 603 
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this Court came to the conclusion that if the impugned provisions of a law come 
within the constitutional powersof the Legislature by adopting one view of the words 
of the umpugned section or Act, the Court will take that view of the matter and 
limit its application accordingly, in preference to the view which would make it 
unconstitutional on another view of the interpretation of the words m question 
In that case, the Court had to choose between a definition of the expression '! Prize 
Competitions ” as limited to those competitions which were of a gambling character 
and those which were not The Court chose the former interpretation which made 
the rest of the provisions of the Act, Prize Comp titions Act (XLII of 1955), with 
particular reference to sections 4 and 5 of the Act and Rules 11 and 12 framed 
thereunder, valid The Court held that the penalty attached only to those competi- 
tions which involved the element of gambling and those competitions in whic 
success depended to a substantial degree on skill were held to be out of the purview 
of the Act The rateo decidend: ın that case, in our Opinion, applied to the case ig 
hand in so far as we propose to limit 1ts operation only to such activities as come 
within the ambit of the observations of the Federal Court, that 1s to Say, activities 
involving incitement to violence or intention or tendency to create public disorder 
or cause disturbance of public peace 


We do not think ıt necessary to discuss or to refer 1n detail to the authorities 
cited and discussed in the repo ted case (R M D Ghamarbaugwalla v The Union of 
India! at pages 940 to 952 We may add that the provisions of the 1mpugned 
sections, impose restrictions on the fundamental freedom of speech and expression, 
but those restrictions cannot but be said to be 1n the interest of public order and 
within the ambit of permissible legislative interference with that fundamental right. 


It 1s only necessary to add a few observations with respect to the constitutionality 
of section 505 of the Indian Penal Code. With reference to each of the three clauses 
of the section, it will be found that the gravamen of the offence is making, publishing 
or circulating any statement, rumour or report (a) with intent to cause or which 
is likely to cause any member of the Army, Navy or Air Force to mutiny or otherwise 
disregard or fail in his duty as such , or (b) to cause fear or alarm to the public or a 
section of the public which may mduce the commission of an offence against the 
State or against public tranquillity ; or (c) to incite or which is likely to incite one 
class or community of persons to commit an offence against any other class or com» 
munity. It is mansfest that each one of the constituent elements of the offence 
under section 505 has reference to, and a direct effect on, the security of the State 
or public order. Hence, these provisions would not exceed the bounds of rea- 
sonable restrictions on the right of freedom of speech and expression. It is clear, 
therefore, that clause (2) of Article r9 clearly saves the section from the vice of 
unconstitutionahty, 


It has not been contended before us on behalf of the appellant in Cr. A No. 169 
of 1957 or on behalf of the respondents 1n the other appeals (Nos, 124-126 of 1958) 
that the words used by them did not come within the purview of the definition of 
sedition as interpreted by us. No arguments were advanced before us to show that 
even on the interpretation given by us their cases did not come within the mischief 
of the one or the other section, as the case may be. It follows, therefore, that the 
Crummal Appeal No 169 of 1957 has to be dismissed. Criminal Appeals 
Nos 124-126 of 1958 will be remanded to the High Court to pass such order as it 
thinks fit and proper in the light of the interpretation given by us. 


V.S. Cr Appeal No 169 of 1957 dismissed, 
Cr. Appeals Nos. 124-126 of 1958 remanded. 


C—O Sek 
1. (1957) SCJ 593 (1957) 2 An.W.R, (SC) 76 : (1957) 24M LJ (SC. 76 (1957) ML. 
J (Crl) 547 . (1957) S.C.R. 930. 
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THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 
PRESENT :—S. K. Das, K. Sussa Rao AND RacuusBar Davar, JJ. 


Pratap Singh and another (In both the Appeals) .. Appellanis* 
v. 
Gurubaksh Singh (In both the Appeals) . Respondent. 


Contempt of Courts Act (XXXII of 1952), section 3—Action by Government servant ın cwil Court for reler 

against Government—JDusciplinary action against hım for contravention of executive instructions mna cwreular— 

gular prohibiting Government servant from having recourse to Courts of law before exhausting departmental 
channels of redressal—Initration of disciplinary proceedings—If contempt of Court 

The institution of the departmental disciphnary proceedings at a time when the suit 1n the Court 
was pending could only be to put pressure on the respondent to withdraw his suit or face the conse- 
quences of the disciplinary action This undoubtedly amounted to contempt of Court There are 
many ways of obstructing the Court and ** any conduct by which the course of justice 1s perverted, 
either by a party or a stranger, 1s a contempt , thus the use of threats, by letters or otherwise, to a 
party while his suit 1s pending, or abusing a party ın letters to persons likely to be witnesses in the 
cause, have been held to be contempts ? (Oswald's Contempt of Court ) 

The question 1s not whether the action ın fact interfered but whether 1t had a tendency to interfere 
with the due course of justice The action taken against the respondent by way of a proceeding against 
him can have only one tendency, namely , the tendency to coerce the respondent and force him to 
withdraw the suit or otherwise not pressit. If that be the clear and unmistakable tendency of the procee- 
dings taken against the respondent, then there can be no doubt that im law the appellants have been 
guilty of contempt of Court, even though they were merely carrying out the instructions contained in 
the circular letter 

What the position would be if such a rule were made a condition of employment for certain Govern- 
ment servants 15 left open and not decided. 

Raghubar Dayal, F —(contra). There was nothing 1n the description of the charge or 1n the descrip- 
tion of the evidence m support of ıt, which in any way referred to the merits of the case or directed the 
appellant to do, m connection with that case The charge was with respect to misconduct and 1ndisci- 
pline which consisted simply in his going to Court without exhausting all the normal channels of redress 
It did not threaten the appellant with any consequences 1n view of his continuing the suit. There 1s 
no mdication in the charge-sheet that 1n case he withdraws the suit the charge would be dropped Any 
action taken in pursuance of the circular would not fer se amount to contempt of Court. 

Contempt of Court proceedings are in public interest and so are Departmental proceedings 
against Government employees for any act of indiscipline committed by them. It 1s therefore only 
when the Departmental action directly affects the course of the Judicial proceeding that ıt can 
amount to interfering with the course of justice and, consequently, to contempt of Court If ıt does 
not do so, there can be no case of contempt of Court. 


Appeals from the Judgment and Order dated the 5th November, 1958, of the 
Punjab High Court in Criminal Order Nos. 20 and 27 of 1957. 


B.K Khanna, K.L. Hatmı and P D Menon, Advocates, for Appellants (In both 
the Appeals). 

Bhagat Singh Chawla and K.R. Chaudhuri, Advocates, for Respondent (In both 
the Appeals). 


The Court delivered the following Judgments: 


S.K. Das, JJ. (for himself and K. Subba Rao, j.).—lhese are two appeals on 
certificates granted by the Punjab High Court under Article 134 (1) (c) of the Consti- 
tution They have been heard together and this judgment will govern them both. 


The appeals are from the judgment and order of the said High Court dated 
5th November, 1958, by which ıt found the two appellants guilty of an offence 
punishable under section 3 of the Contempt of Courts Act, 1952 (XXXII of 1952) 
and directed them, by way of punishment, to abandon the departmental proceed- 
ings which had been taken against the respondent Gurbaksh Singh for an alleged 
contravention of the instructions contained ın a circular letter dated 25th January, 
1953, issued by the Chief Secretary to the Punjab Government and warned them 
against complying with the said instructions. 





*Criminal Appeals Nos 128 and 129 of 1959. 20th January, 1962. 
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The relevant facts are these Gurbaksh Singh, respondent ın the two appeals, 
was a Forester in the Punjab Forest Department Pratap Sigh, appellant in 
Criminal Appeal No 128 of 1959, was, at the relevant time, Chief Conservator of 
Forests, Punjab Bachan Singh, appellant in the other appeal, was Divisional 
F8rest Officer, Amritsar It appears that in the year 1950 the respondent supplied 
three lacs cubic feet of timber to the various Ordnance Depots under orders of the 
then Chief Conservator of Forests In 1954, the then Chief Conservator of Forests 
sent a letter to the respondent alleging that there had been a short supply in the tım- 
ber which was sent to the Ordnance Depot at Chhoke and that there had been a 
loss ot Rs 11,355 to the Government By an order conveyed im a letter dated 16th 
July, 1956, the State Government directed the Chief Conservator of Forests to recoger 
ten per cent. of the loss, 2e , Rs 1,136 and odd annas from the respondent Gurbaks 
Singh. The letter turther stated that the recovery sought to be made trom the salary 
of the respondent was 1n accordance with the rules contained ın the Punjab Civel 
Services (Punishment and Appeal) Rules, 1952 and that an opportunity had already 
been given to the Forester to submit an explanation and. the order for recovery was 
made after considering his explanation. Gurbaksh Singh then instituted a suit in the 
Court of the Senior Subordinate Judge, Amritsar, for a declaration that the order of 
recovery made against him was void and without effect. The suit was followed by a 
petition under Article 226 of the Constitution which was, however, dismissed by 
the Punjab High Court on 20th May, 1957 When the summons m the suit instituted 
in the Court of the Senior Subordinate Judge, Amritsar, was served on the State 
Government, the Under-Secretary to thesaid Government 1n the Forest and Animal 
Husbandry Depaitments, sent a memorandum to the Chief Conservator of Forests 
in which the attention of the latter was drawn to ə circular letter issued by the Chief 
Secretary on 25th January, 1953 The letter has been quoted im extenso in the 
judgment of the High Court and was 1n these terms 


*Y am directed to say that the question of Government servants having recourse to Courts of law 
in matters arising out of their employment of conditions of service has been engaging the attention of 
Government for some time past and it 1s considered necessary to lay down that m the matter of grie- 
vances arising out of a Goverument servant's employmevt or condition of services the proper course 1s 
to seek redress from the appropriate departmental and Governmental authorities Any attempt by a 
Government servant to seek a decision on such issues in a Court of law (even m cases where such a 
remedy 1s legally admissible) without first exhausting the normal official channels of redress, can only 
be regarded as contrary to official propriety and subversive of good discipline and may well justify 
the mitiation of disciplinary action against the Government servant These instructions may, there- 
fore, be brought to the notice of all Government servants of your department/office ” 


The Under Secretary said in ius memorandum that as the respondent had not 
exhausted the departmental remedies open to him before going to a Court of law, 
he had rendered himself lable to disciphnary action as per the instructions 
contained in tbe circular letter. The Under Secretary then said 


“Tt may please be inbimated 1mmediately as to what action you propose to take agamst him ” 


On receipt of this memorandum, the appellant Pratap Singh sent a copy thereof 
to the Conservator of Forests, South Cucle, and directed that the responden: should 
be proceeded with m accordance with the mstructions aforesaid and a copy of the 
proceedings recorded and orders passed in the case should be forwarded to him, 
On receipt of the said orders, the Conservator of Forests, South Circle, passed an 
office order appomting Bachan Singh, appellant in Criminal Appeal No 129 of 
1959, to hold an enquiry against the respondent for having contravened the imstruc- 
tions contained in the circular letter quoted above Bachan Singh then drew up a 
charge-sheet against the respondent and asked him to submit an explanation in 
writing within 15 days In the charge-sheet ıt was stated that the respondent had 
gone to a Court of law before exhausting all his departmental remedies and this 
was contrary to official propriety and subversive of good disciphne The charge- 
sheet appears to have been drawn up on or about goth August, 1957. Then, on 
14th September, 1957 the respondent made an application to the High Court to 
the effect that the two appellants had commutted contempt of Court punishable 
under section 3 of the Contempt of Courts Act, 1952. In that petition the allega- 
tion made was that appellant Pratap Singh had framed and got served a charge- 
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sheet on the respondent and appellant Bachan Singh was holding an enquiry into the 
chaige, which was tantamount to interfering with the legal 11ghts of the respondent 
to seek redress 1n a Court of law and also amounted to ex-rting pressure upon him 
with the intent of restraining him from pressing his suit. This, ıt was stated, amount- 
ed to an obstruction of the judicial process and interfered with the coursé of justice 
in respect of the suit which was pending in the Court of the Senior Subordinate 
Judge, Amritsar, a Court subordinate to the High Court. The High Court issued 
notice to the appellants and after hearing the parties came to the conclusion that 
though the appellants were clearly guilty of an offence punishable under section 3 of 
the Contempt of Courts Act, 1952, they were merely endeavouring to comply with 

wre instructions of the Government, the legality or propriety of which they had no 
reason to doubt In that view of the matter, the High Court expressed the view 
that the ends of justice would be amply met 1f the two appellants were directed to 
eabandon the departmental proceedings which had been taken against the respondent 
and furthermore, if they were warned against complying with the instructions 
contained ın the circular letter issued by the State Government. 


On behalf of the appellants three points have been urged in support of the 
contention that they were not guilty of the offence of contempt of Court Firstly, 
it has been argued that the petition dated 14th September, 1957, by which the res- 
pondent prayed for action against the appellants for contempt of Court, stated that 
the contempt was in respect of the High Court in which a writ petition under Article 
226 of the Constitution had been filed That writ petition, it is pomted out, was 
dismissed on 20th May, 1957 and the charge-sheet against the respondent was drawn 
up on goth August, 1957, 2 e , about three months after the writ petition in the High 
Court had been dismissed. The argument betore us is that where the contempt is 
criminal 1n its nature, the specific offence charged should be distinctly stated, and 
each step in the proceedings to punish ıt should be fairly, properly and strictly 
taken. Itisargued that the application on behalt of the respondent made a grievance 
of interference with the due course of justice in the matter of the writ petition filed in 
the High Court, but the High Court held the appellants guilty of a different offence, 
namely, of interference with the course of justice 1n respect ot the suxt pending in 
the Court of the Senior Subordinate Judge, Amritsar. 


The second point which has been taken on behalf of the appellants 1s that on a 
fair construction of the terms of the circular letter on which the two appellants took 
action against the respondent, 1t should be held that it did not constitute an inter- 
ference with the course of justice, inasmuch as 1t did not 1mpose any absolute ban 
on a Government servant to have recourse to a Court of law for the redress of his 
grievances arising out of his employment or conditions of his service, but merely 
imposed. an obligation on a Government servant to exhaust his departmental reme- 
dies before taking recourse to a Court of law It has been argued that on this 
view of the circular letter, the action taken by the appellants against the respondent 
did not constitute an interference with the course of justice in respect of the suit 
which was pending 1n the Court of the Senior Subordinate Judge, Amritsar. 


Thirdly, 1t has been contended that in any view of the matter appellant Pratap 
Singh, who took no action beyond endorsmg the memorandum of the Under 
Secretary was not guilty of contempt of Court. 


We propose now to deal with these three points in the order 1n which we have 
stated them The first point can be very shortly disposed of It appears that the 
respondent filed two petitions on 14th September, 1957,1n the Punjab High Court 
which gave rise to two cases Numbers 20 and 27 of 1957 These two cases were 
heard together In the petition which gave rise to case Number 20 of 1957, a grie- 
vance was made of interference with the course of justice in the High Court in respect 
of the writ petition which was dismissed by the High Court on goth May, 1957. 
But in the second petition filed on the same day, which gave rise to case Number 27 
of 1957, the respondent clearly stated as follows in paragraph g of his petition : 


“ Previously the petitioner filed a petition under section 3 of the Contempt of Courts Act in this. 
Hon’ble Court ın respect of this very charge-shect on the ground that this charge-sheet related to the 
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writ petition that had been filed by the petitioner (Civil Writ No 528 of 1956). Now, however, the 
respondents are taking up the plea that the charge-sheet (annexure ‘A’) 1s not m respect of the writ 
petition filed in the High Court but concerns the suit which has been filed by the petitioner and which 
1s awaiting decision 1n the Court of the Subordinate Judge at Amritsar ” 


" Itis clear, therefore, that the High Court had beforeit two petitions against the 
appellants, 1n one of which a grievance was made of interference with the course of 
justice in respect of the writ petition and in the other a grievance was made of inter- 
ference with the course of justice in respect of the suit which was awaiting decision 
in the Court ot the Senior Subordinate Judge, Amritsar The respondent further 
stated that “ by forcing and coercing him to withdraw his suit or otherwise not to 
press it" the appellants were obstructing the course of justice and had, therefdm, 
committed contempt of Court pumshable under section 3 of the Contempt of Courts 
Act, 1952. In view of these allegations in the second petition filed on 14th Septem- 
ber, 1957, the first point urged on behalf of the appellants must be overruled ° 


We now come to the second point which 1s of a more substantial nature We 
have already quoted the terms of the circular letter dated 25th January, 1953. 
‘There was some argument before us as to whether the said circular letter contained 
executive instructions only or laid down a rule as to a condition of service. Our 
attention was drawn to some institutions, or departments of Government, where a 
rule 1n similar terms laid down as one of the conditions of service that ıt 1s improper 
for a Government servant to take recourse to a Court of law before he has exhausted the 
normal official channels of redress. Learned Advocates for the parties were, however, 
agreed that no rule laying down the conditions of service of Government servants 
serving in the department to which the respondent belonged imposed an obligation 
similar to that imposed by the circular letter. We have, therefore, proceeded in 
this case on the footing that the circular letter contained executive instructions only 
and did not embody a rule governing the conditions of service. Therefore, we 
have not thought it necessary to consider what the position would be if such a rule 
were made a condition of employment for certain. Government servants. Other 
considerations would then arise, such as, the authority of the rule making power to 
make such a rule, and we must make it clear that we are expressing no opinion on 
those other considerations. 


Assuming that the circular letter contained certam executive instructions 
what then is the position? It should perhaps be made clear at the very outset 
that the question before us 1s not so much the validity of the circular letter 1n the 
abstract, but the propriety of the action taken against the respondent on the basis 
of the circular letter at a time when his suit was awaiting decision in the Court of 
the Senior Subordinate Judge at Amritsar. It must not, however, be assumed that 
we are holding the circular letter to be valid ın the sense that compliance with it 
will, in no circumstances, amount to contempt of Court. We do not come to any 
such conclusion. The argument before us 1s that the circular letter did not impose 
an absolute ban on a Government servant seeking redress of his grievances arising 
out of his employment or service conditions in a Court of law ; 1t1s submitted. that 
all that 1t did was to ask Government servants to exhaust first the normal official 
channels of redress before proceeding to a Court of law. The emphasis, ıt 1s stated, 
is on propriety and discipline in the conduct of a Government servant, and ıt has 
been submitted that judged from that point of view, the circular letter cannot be 
said to constitute an interference with the course of justice in any Court of law. 
Theoretically and ın the abstract, this may be true , and if the circular letter merely 
lays down that ordinarily a Government servant should exhaust his departmental 
remedies before going to a Court of law, no objection can be taken to ıt. Speaking 
generally, a Government servant does not ordinarily go to Court, unless and until 
he fails to get what he considers to be justice from the departmental authorities 
But we have to consider in this case a somewhat different problem, namely, the action 
taken against the respondent during a pending litigation, as though going to a 
‘Court of law before exhausting departmental remedies must ın all cases be visited 
with punishment. 
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What, after all, 1s contempt of Court? 

** 'To speak generally, contempt of Court may be said to be constituted by any conduct that 
tends to bring the authority and administration of the law into disrespect or disregared, or to 
interfere with or peryudice parties litigant or their witnesses during the litigation ” 

(Oswald's Contempt of Court, 3rd Edition, page 6) We are concerned in 
the present case with the second part, namely, “to interfere with or 
prejudice parties litigant during the litigation’. In the case under our 
consideration the respondent had instituted a suit in the Court of the 
Senior Subordinate Judge, Amritsar, in respect of his grievance that a 
certain sum of money was being legally deducted from his salary. On 
«half of the respondent ıt was alleged that he had no further departmental 
remedies to exhaust, inasmuch as the order by which a part of his salary was 
being deducted. was a final order made by the Punjab Government after consider- 
ang the respondent’s explanation. On behalf of the appellants ıt has been contended 
that the respondent had still a further remedy by way of an appeal to the Governor 
That is a matter with which we are not really concerned, as ıt relates to the question 
whether the respondent had or had not violated the terms of the circular letter. 
We are concerned with the action that was taken against the respondent on the 
footing, right or wrong, that he had violated the instructions of the circular letter. 
His suit was pending in the Cout of the Senior Subordinate Judge, Amritsar 
When the summons 1n the suit was served on the Government, the Under Secretary 
to Government, drew the attention of one of the appellants to the circular letter and 
asked the latter to intimate to Government what action he proposed to take against 
the respondent Appellant Pratap Singh then forwarded the memorandum of the 
Under Secretary to the Conservator of Forests, South Circle, and in his torwarding 
endorsement Pratap Singh directed that the respondent should be proceeded with ın 
accordance with the instructions in the circular letter and that a copy of the proceed- 
ings recorded and orders passed should be forwarded to him. It appears, therefore, 
that appellant Pratap Singh was not merely content with forwarding the memoran- 
dum of the Under Secretary. He directed his subordinate officer to take action 
against the respondent. In accordance with that direction a proceeding was drawn 
up against the respondent and the appellant Bachan Singh was asked to enquire into 
it. The appellant Bachan Singh then drew up a charge-sheet and in that charge- 
sheet it was stated that the respondent had gone to a Court of law before exhausting 
all his departmental remedies. What would be the effect of these proceedings on 
the suit which was pending in the Court of the Senior Subordinate Judge, Amritsar ? 
From the practical ‘point of view, the institution of the proceedings at a time when 
the suit in the Court of the Senior Subordinate Judge, Amritsar, was pending could 
only be to put pressure on the respondent to withdraw his suit,or face the consequences 
of disciplinary action. This, in our opinion, undoubtedly amounted to contempt of 
Court. There are many ways of obstructing the Court and 
“ Any conduct by which the course of justice is perverted, either. by a party or a stranger, 
is a contempt; thus the use of threats by letter or otherwise, to a party while his sut is pending; 
or abusing a party in letters to persons likely to be witnesses 1n the cause, have been held to 
be contempts’’, 
(Oswald's Contempt of Court, 3rd Edition, page 87) The question ıs not 
whether the action in fact interfered, but whether it had a tendency to interfere 
with the due course of justice The action taken in this case against the 
respondent by way of proceeding against him can, in our opinion, have only one 
tendency, namely, the tendency to coerce the respondent and force him to withdraw 
his suit or otherwise not pressit If that be the clear and unmistakable tendency of 
the proceedings taken against the respondent, then there can be no doubt that in 
law the appellants have been guilty of contempt of Court, even though they were 
merely carrying out the instructions contained in the circular letter. 


We have been referred to a large number of decisions dealing with various 
aspects of contempt of Court. We consider it unnecessary to refer to them all, 
because 1t 1s clear to us that any conduct which interferes with or prejudices parties 
litigant during the litigation 1s undoubtedly contempt of Court. There is, however, 
one decision which is very much 1n point and to which we must refer. In Shankar 
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Lal Sharma v M S Bisht! in very similar circumstances it was held by the Allahabad 
High Court that 1f any kind of threat or any action which may amount to a threat 1s 
held out to a person who has approached the Civil Counts for a redress of his grievan- 
ces, with a view to induce him to forego the assistance of the Civil Courts, the action 
amounts to a contempt of Court In that case also an employee oi the Public Works 
Department of Uttar Pradesh moved the High Court for the grant ofa writ. While 
the writ petition was pending in the High Court the Chief Engineer, PW D, U P., 
purporting to act 1n accordance with certain directions contained ın a circular letter 
asked for an explanation from the employee as to why he has submitted a writ applica- 
tion to the High Court. The learned Judges expressed the view that there was no 
doubt that the action taken by the Chief Engineer in accordance with the instructiegs 
contained in the circular letter amounted to a threat with a view to induce the 
employee to forego the assistance of the Civil Courts. An unqualified apology having 
been tendered in the case, no further action was taken. On behalf of the appellante 
reliance was placed on the decision of this Court in S S. Roy v. State of Orissa”. That 
was a case 1n which a First Class Magistrate misconceiving his powers and exercising 
a Jurisdiction not vested ın him by law and without any justifying cireumstances made 
an order under section 144, Code of Criminal Procedure, by which a Civil Court 
peon was restrained from executing a warrant of arrest issued by an Additional 
Munsif in connection with the execution of a money decree , the Magistrate was not 
influenced by any extraneous consideration or dishonest motive in making the order 
and it was held that the Magistrate was not guilty of contempt of the Court of the 
Additional Munsif, because there was nothing to suggest any wilful culpability on 
his part. We are unable to agree with the learned Advocate for the appellants that 
the principle of that decision should apply to the present case. The appellants in 
the instant case were not judicial officers who misconceived their powers. They 
were no doubt carrying out executive instructions given by their employer, but they 
carried out those instructions at a time when a civil suit was pending and they carried 
out the instructions in such a manner as to exert pressure on the respondent to with- 
draw the suit "That 1s the finding at which the High Court arrived and on that 
finding the appellants were clearly guilty of contempt of Court The decision in. 
Webster v. Bakewell Rural District Counsil? on which also learned Advocate for the 
appellants relied 1s not in pont 'That was a case m which the yearly tenant of a 
cottage and land, adjoining a highway and torming part ot a settled estate, issued a 
writ against the local authority for an injunction to restrain an alleged trespass on 
his land , the Solicitor of the tenant for life wrote to the local authority with a view to 
arrange the matter and at the same time wrote to the tenant that the tenant for life 
required him to withdraw the writ, and that, 1f he did not comply, his tenancy would 
be determined. It was held that the Solicitor had not committed a contempt of 
Court. The decision proceeded on the footing that the tenant for life had the right 
to tuin out the yearly tenant and there was nothing to prevent the tenant for life, 
who was the landlord, from exercising his legal rights 1f he did so honestly to protect 
the rights he had in the property. 


We have, therefore, come.to the conclusion that the appellants were guilty o 
contempt of the Court of the Senior Subordinate Judge, Amritsar and in awarding 
the sentence the High Court correctly took into consideration the circumstances that 
the appellants were merely carrying out the instructions contained ın the circular 
letter. Though that circumstance does not afford a defence to the charge, it 1s 
undoubtedly a consideration relevant to the sentence 


As to the third point that appellant Pratap Singh took no action beyond endors- 
ing the memorandum of the Under Secretary, we have already dealt with it and 
pointed out that he not merely endorsed the memorandum of the Under Secretary 
but directed the Conservator of Forests, South Circle, to institute a proceeding 
against the respondent for having contravened the instructions contained in the- 
circular letter. 
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This disposes of all the points urged on behalf ofthe appellants. In our opinion, 
there are no g10unds for interference with the judgment and order of the High Couit, 
dated 5th November, 1958. The appeals are accordingly dismissed. 


Raghubar Dayal, 7 —I have had the advantage of perusing the judgment ofemy 
learned brother, S. K Das, J , but regret my inability to agree that the appellants 
are guilty of contempt of Court. 


The facts leading to the conviction of the appellants in the two appeals, have 
been fully mentioned ın the majority judgment and I need not repeat them here. 
For the purpose of these cases, I assume the validity of the Circular issued by the 

vernment in 1953 That has not been challenged by the opposite party. Ifan 
employee acts against the directions contained ın the Circular, 1t is just and proper 
that action be taken If action 1s taken and that be considered per se to amount to 
the commussion ot contempt of Court, the directions ın the Circular can be disobeyed 
with impunity and the Circular, though valid, would remain a dead letter It would 
then be incongruent to hold that any action taken in pursuance of 1t would fer se 
amount to contempt of the Court to which the Government servant had gone for 
adjudication. 


There is nothing 1n the charge-sheet framed against the appellants by Bachan 
Singh, Divisional Forest Officer, which can amount to contempt of Court. The 
Charge relates to misconduct and indiscipline. The evidence in support of the 
charge 1s mentioned in the charge-sheet to be that Gurbaksh Singh had gone to the 
Court of law before exhausting all the sources as ordered 1n the Circular and which 
was contrary to official propriety and that thereby he had rendered himself liable to 
disciplinary action. There was nothing 1n the description of the charge or in the 
description of the evidence ın support of it, which, ın any way, referred to the merits 
of the case or directed Gurbaksh Singh to do, 1n connection with that case. For 
the purposes of the charge laid against him, the merits of the civil case were irrelevant 
The charge was with respect to misconduct and indiscipline which consisted simply 
in his going to Court without exhausting all the normal officials channels of redress 
Gurbaksh Singh had simply to point out that he had exhausted all the official channels 
open to him and that therefore, he had not acted in contravention of the directions 
given in the Circular. 


The charge-sheet did not, in any way, threaten Gurbaksh Singh with any conse- 
quences in view of his continuing his suit. His continuing the suit will not be in 
contravention of the Circular and therefore, will not be misconduct or indiscipline on 
account of his contravening the directions of the Circular Iam unable, therefore, 
to conclude from the Departmental charge-sheet against Gurbaksh Singh during the 
pendency of his suit in Court that the Departmental proceedings were 1n order to put 
pressure on him to withdraw his suit or face the consequences of disciplinary action. 
Even 1f Gurbaksh Singh does not withdraw the suit, the basis of the charge against 
h m would stand and he will have to meet it. There ıs no indication in the charge- 
sheet, or in any other circumstance, that in case he withdraws the suit the charge 
would be dropped. He committed the act of 1ndiscipline and he has to answer for 
it if the Department considers ıt expedient to take Departmental action. 


I do not d»spute the legal proposition that if any pressure ıs put on a party in 
order to make him act ın a particular manner with respect to pending litigation, 
that would amount to contempt of the Court in which the matter be pending. I 
however fail to see any such conduct on the part of the appellants ın the action taken 
by them against Gurbakh Singh. 


Reference may now be made to certain cases having a bearing on the question 
before us for determination. 


The cases reported as Hrishikesh Sanyal v. A. P. Bagchi? and Radhey Lal v. Niranjan 
Nath? hold that a person does not commit contempt of Court 1f during the pendency 
of a certain proceeding he takes recourse to other judicial proceedings open to him, 





1, LL.R. (1940) All. 710. 2. ALR. 1941 All. 95. 


62 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1963 


even though the latter proceedings put the other party to loss, because everybody 1s 
entitled to take recourse to law. 


It was held in Baldeo Sahat v. Shwa Datt? that the plaintiff's son's serving a notice 
on the defendant telling him that either he should pay damages for a defamatory 
statement about him in the written statement within a certain time or he would bring 
action against him for defamation, did not constitute contempt of Court. 


In Kamta Prasad v. Ram Agyan? 1t was held that a party cannot be said to be 
intefering with the course of justice and to be guilty of contempt of Court when he 
makes an offer for the settlement of the dispute between the parties out of CoU. 
and, as part of the settlement, suggests that the pending litigation should be with? 
drawn and, failing 1t, threatens to take legal proceedings open to him under the law. 
Reliance was placed for this view on the decision in Webster v. Bakewell Rural District | 


Council 3, 


The principle behind all these cases is that such action of the person which he 
takes in pursuance of his right to take legal action 1n a Court of law or 1n just making 
a demand on the other to make amends for his acts will not amount to interfering with. 
the course of justice, even though that may require some action on the part of the 
other party 1n connection with his own judicial proceeding, as a party 1s free to take 
action to enforce his legal rights. 


The case reported as Shankar Lal Sharma v. M. S. Bisht* does go against the appel- 
lants I however do not agree with the conclusion 1n that case that the calling for an 
explanation from the employee as to why he had submitted a writ application in the 
High Court, in contravention of certam directions contamed in the Government 
Circular of 1952, was an attempt to hold out a threat of Departmental action against 
him in order to induce him to withdraw the application he had presented for 
the protection of his rights under the Constitution. 


On the other hand, ın the case reported as Cheriyan Joseph v. Dr. James? a differ- 
ent view was expressed. The plaintiff instituted a suit for a delcaration that a cer tain 
resolution was not binding upon the church or the parish in which he resided and for 
a permanent injunction to restrain the defendants from acting in pursuance of that 
resolution. The vicar of that church was one of the defendants. The Bishop's 
letter to the plaintiff contained a threat to excommunicate him and to claim damages 
from him in case he did not withdraw his suit forthwith. The plaintiff was subse- 
quently excommunicated. Thereafter, he applied for contempt of Court proceedings 
against the Bishop and the Vicar, alleging that the letter and the excommunication 
were calculated to interfere and obstruct the course of justice, as their object was to 
cow him down into submission and to compel him under the threat of excommunica- 
tion to abandon the suit which he had filed and which he was entitled to prosecute. 
In considering the question ıt was observed at page 76 : 


“On the other hand, the contents of the letter indicate that 1t was conceived by respondent 1 (the 
Bishop) and that he was actmg ın the exercise of his legitimate right of safeguarding the interests of 
the Church We are not prepared to assume as the petitioner's learned counsel wants us to assume 
that respondent 2 (the Vicar) was responsible for the despatch of this letter He was legally bound to- 
obey the commands of his Bishop and all that he did was to comply with the direction given to him by 
the Bishop in as innocuous a manner as possible Therefore, ın our judgment, respondent 2 cannot 
be taken to task for obeying an order sent to him by respondent 1.” 


On the question of the letter amounting to contempt of Court it was said at the end of 
the page : 

‘¢ The facts seem to us to be more similar to the case reported as Webster v Bakewell Rural 
District Council?, There 1t was held that the threat to assert one's legal rights against another if he 
chose to contmue an action started by him, would not amount to contempt In the present 


case also the threat held out by respondent 1 was that the petitioner bad already mcurred a censure 
by the Church and that i£ he persisted in asserting his rights in. the suit filed by him in the Court 


I, ALR. 1940 All. 114. 4. AIR. 1956 All 160. 
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of the District Munsif of Alleppy, respondent 1 would exercise the lawful right of excommunicating 
the petitioner for the wrongful acts done by him” 


The Vicar was not held guilty of contempt of Court. I think in this case the Judges 
took a correct view of the matter. f A 


The case before us 1s a still stronger case for holding that no contempt of Court 
took place since the action taken against Gurbaksh Singh did not ask him to with- 
draw the suit he had instituted. 


The observations of the Privy Council in Perera v. The King* lead to the same 
conclusion. Mr. Perera, a member of the House of Representatives of Ceylon and 
as sach a Visitor of the Jail, made certam remarks in the Visitor's Book, which were 
considered to amount to contempt of Court by the Supreme Court of Ceylon. On 
appeal, the Privy Council said at page 209 : 

* “Their Lordships are satisfied that the order against the appellant ought not to have been made... 
But Mr Perera, too, has rights that must be respected , and ther Lordships are unable to find any thing 
in his conduct that comes within the definition of contempt of Court That phrase has not lacked 
authoritative interpretation. There must be involved some ‘act done or writing published 
calculated to brig a Court or a Judge of the Court mto contempt or to lower his authority ; or some 
thing ‘calculated to obstruct or interfere with the due course of justice or the lawful process of the 
Courts * See Reg. v Gray.? 


What has been done here 1s not at all that kind of thing Mr. Perera was acting in good faith 
and ın discharge of what he believed to be his duty as a member of the legislature Huis 1nformation 
was inaccurate, but he made no public use of it, contenmg himself with entering his comment in the 
appropriate instrument, the visitors’ book, and writing to the responsible Minister The words that 
he used made no direct reference to the Court, or to any judge of the Court , or, indeed, to the course 
of justice, or to the process of the Courts Finaily, his criticism was honest criticism on a matter of 
public importance, When these and no other are the circumstances that attend the action complained 
of there cannot be contempt of Court. 

It can be said in the present case that the appellants acted ın good faith and in dis- 

charge of what they believed to be their duty as officers of Government to comply with 

the directions given in the Circular to which attention had been drawn by the Under 

Secretary to the Government, by his letter enquirmg what action was proposed 

to be taken against Gurbaksh Singh The action taken was on the departmental 

basis. No publicity was given toit The words used in the charge made no 

reference to the merits of the case, to the Judge or the Court or to the course of justice 

or to the process of the Gourts. ‘The action was taken in the interest of discipline of 
the services and therefore in. public interest 


In Rizwan-ul-Hasan and another v. The State of Uttar Pradesh® this Court said at 
page 588 : 

** As observed by Rankin, C J , ın Anantalal Singha v Alfred Henry Watson,* the yurisdiction in 
contempt is not to be mvoked unless there 1s real prejudice which can be regarded as a substantial 
interference with the due course of justice and that the purpose of the Court's action 15 a practical 
purpose and it 1s reasonably clear on the authorities that the Court will not exercise its yurisdceition 
upon a mere question of propriety ” 

It follows that even 1f the action of the appellants be considered to be improper, that 
will not justify holding them guilty of contempt of Court when their action in no 
way prejudiced the trial of the suit. 


In Brahma Prakash Sharma and others v. The State of Uttar Pradesh®, it was stated 

a$ page 1176: 
“It would be only repeating what has been said so often by various judges that the object of con- 
tempt proceedings ıs not to afford protection to Judges personally from 1mputations to which they 
may be exposed as individuals , ıt ıs 1ntended to be a protection to the public whose interests would be 


very much affected if by the act or conduct of any party, the authority of the Court is lowered and 
the sense of confidence which people have m the administration of justice by 1t 1s weakened ” 


Contempt of Court proceedings are in public interest and so are Departmental 
proceedings against Government employees for any act of indiscipline committed. 
by them. It ıs therefore only when the Departmental action directly affects the 


A r ta 
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course of the judicial proceeding that ıt can amount to interfering with the course 


of justice and, consequently, to contempt of Court. If 1t does not do so, there can be 
no case of contempt of Court. 


* In rè the South Shields (Thames Street) Clearance Order, 1931! certain articles were 
published suggesting that the appellants by their appeal were keeping the tenants out 
of the new houses, that they were hindering the progress of housing in the borough 
and causing the corporation to lose the rents of the new houses It was argued 
that the articles constituted contempt not as affecting the mind of the Court that 
would hear the appeal, but as tending to deter the appellants and others from coming 
to the Court and presenting their appeal and that the articles were thus pines, 
to affect the course of justice It was held that the rule ought not to be granted € 
the issue oi the writ of attachment in the case would be an extension of the jurisdiction 
of the Court on contempt beyond anything that could justify it. It 1s to be noticegl 
that in that case noth ng was said on the merits of the matter for consideration ın the 
appeal, though reference was made to the adverse results of the pendency of the 
appeal on the tenants, the corporation and the progress of housing and it was said 
that ın view of the publicity of such contemplated adverse effects, the appellants and 
other persons might be deterred from taking similar matters to Court and therefore 
those articles caused obstruction to the course ofjustice Such a contention was not 
accepted as ıt would be extending the jurisdiction of the Court in matters of con- 
tempt. Such a possibility of a certain act with respect to the conduct of a party or a 


few persons interested. 1n similar cause 1n future was held not to amount to contempt 
of Court 


I have already stated that no threat 1s held out to Gurbaksh Singh 1n the con- 
tents of the charge-shzet with respect to withdrawing or not withdrawing the suit. 
Any consideration that to avoid Departmental action he be tempted to withdraw 
the sut or that other Goveinment servants would be deterred from instituting 
amilar suits will be beyond the scope of considerations for the determination of 
the question whether the appellants committed. contempt of Court or not. 


In In re The Wiliam Thomas Shipping Co. H W. Dillon & Sons, @ Lid v The 
Company In re Sw Robert Thomas?, 1t was said at page 376 . 


* I think that to publish myurious misrepresentations directed against a party to the action, 
especially when they are holding up that party to hatred or contempt, 1s liable to affect the course 
of yustice, because 1t may, ın the cese of a plamtiff. eause him to discontir.ue the action from 
fear of public dislike, or 1t may cause the defendant to come to à compromise which he otherwise 


would not come to, for a like reason” 

'This would make publication of injurious misrepresentations against a party to 
an action, contempt of Court, 1f they had a tendency to cause that party to come 
to a compromise wh.ch he otherwise would not come to. The facts of the present 
case do not 1n any way correspond to this case even if, on his own, Gurbaksh Singh, 
to avoid Departmental action discontinues the suit as the action taken does not 


in any way make such injurious misrepresentation of the party, if any, as would 
hold h m up to hatred or contempt. 


Lastly I may refer to the judgment of this Court in Sabal Kumar Gupta © others 
v. BK Sen © another?. Proceedings 1n revision against the Sessions Judge’s order 
for further enquiry on a complaint filed by one Bimala Kanta Roy Choudhury 
against B.K. Sen, under section 497, Indian Penal Code, were pending in the High 
‘Court. B.K. Sen held the office of Commissioner of the Calcutta Corporation. 
The Corporation appointed a Special Committee of three Councillors to enquire 
into the allegations levelled against certain officials, including BK Sen of the 
‘Corporation who were alleged to have been taking advantage of their office in 
carrying on business in their own names. The Special Committee issued a ques- 
tionnaire to BK. Sen. Some of the questions related to his giving appointments 
to certain persons who were related to certain witnesses in the case, his giving ap- 
pomtments to certain persons and condoning the punishment previously inflicted 


an 
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on one person as they were helping hum in continuing the defence in that case and 
to his beng instrumental in securing the appointment of another probable prosecu- 
tion witness. The High Court considered this action of the Special Committee to 
amount to gross contempt of Court and convicted the members of the Special Gom- 
muttee for it. On appeal to this Court the order was set aside. This Court said 
in the majority judgment at page 638: 

“The record does not establish that at any time the appellants had made comments on the case 
under section 497, Indian Penal Code, pending against BK Sen or in respect of any matter pending 
in connection with that case in the Calcutta High Court The questionnaire nowhere suggested 
that B K Sen had made these appomtments m order to suborn prosecution witnesses in that case or that 
hy had made the appointments with a view to preventing Bimala Kanta Roy Choudhury from produc- 

“ing witnesses to prove his case against BK Sen The Special Committee. had embarked upon an 
enquiry on the directions of the Corporation m order to discover malpractice on the part of the Corpora- 
tion’s servants Malpractices on the part of a servant of the Corpoation would presumably include 
emaking unworthy appomtments The ascertamment of the motive for the appointments would be 
merely incidental to the mam purpose of the enquiry It would be difficult to conclude therefrom 


that the Special Committee were holding a parallel enquiry on matters pending decision. by a Court of 
aw and that thereby their action tended to interfere with the course of justice ” 


"The same, with greater emphasis can besaidin the present case. The Departmental 
‘enquiry against Gurbaksh Singh did not tend to interfere with the course of justice. 
Bachan Singh appellant, was conducting the enquiry under the orders of Pratap 
Singh. Pratap Singh, directed the enquiry under orders from Government. Neither 
‘of them would commit contempt of Court in discharging his duty. 


I am therefore of opinion that the facts of the case do not make out that the 
-appellants, by their alleged conduct, committed contempt of Court. I would there- 
ffore allow their appeals. 


ORDER BY THE Court —In accordance with the opinion of the majority, these 
appeals are dismissed. 


V.S. ———— Appeals¥dismissed. 
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M Chockalingam and another 
y. 
"Ihe Commissioner of Income-tax, Madras and another .. Respondents. 


Income-tax Act (XI of 1922), sections 18-A and 35—Income-tax Rules 1922, rule 48—Rechfication by the 
Income-tax Officer under section 35 of assessment orders—Addttion of interest to tax assessed under sub-section (8) of 
section 18-A—Absence of notice to assessee—Effect 


The appellants herein filed petitions for writ of certiorari against the orders of Income-tax Officer 
under section 35 of the Income-tax Act (1922) rectifying his orders of assessment by adding mterest on 
the tax assessed under sub-section (8) of section 18-A without notice to the assessees The High Court of 
Madras, held: (1) failure to 15sue notice was only a procedural defect (n) ıt caused no prejudice to the 
petitioners and (im) the result would have been the same even if notice had been issued and dismissed 
the petitions but certified the case as fit for appeal to the Supreme Court, 


- 


.. Appellants* 


d 


Held, action under section 35 may be taken without notice, if 1t 1s in favour of the assessee , but 1f 
at has the effect of enhancıng an assessment the Income-tax Officer acting under the section must, 
under the Proviso thereto, send a notice to the assessee and give him reasonable opportunty of bemg 
heard. The High Court ought to have quashed the orders as prayed for, 


As held in Gursahai Sargal’s case, (1963) 1 S G J. 149 (1963) x I.T J. 118) sub-section (6) of section 
18-A 1s applicable to assessments under sub-section (8) thereof. There is nothing to show that any of 
the provisos to sub-section (6) have to be left out.” “Shall ” in sub-section (8) can only be read as 
mandatory if the relief under the Fifth Proviso to sub-section (6) is not given. 


All the sub-rules of rule 48 apply equally to a case of part payment as one of non-payment of ad- 
vance tax , the assessees have been demed the opportunity of having the benefit of the last sub-rule 
and of obtaimmg relief under the Fifth Proviso to sub-section (6). There has been a clear denial 

vof natural justice resulting in prejudice to the appellants. 


*C.As Nos 37 to 40 of 1962. I2th Octoher, 1962, 
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Appeals from the Judgment and Order dated the 30th September, 1958 of 
the Madras High Court ın Writ Petitions Nos. 501, 502, 514 and 515 of 1956 


K. N Rajagopal Sastri, Senior Advocate (M. S K Aiyangar, Advocate, with 
him} for Appellants in all the Appeals. 


Gopal Singh, R. N Sachthey and P. D. Menon, Advocates for Respondents. 
in all the Appeals 


The Judgment of the Court was delivered by 


Hidayatullah, J.—These are four appeals filed by two brothers Chockalingam 
and Meyyappan against a common judgment of the High Court of Madras dateg 
September 30, 1958, by which the High Court dismissed four petitions under Article" 
226 of the Constitution filed by them Each of the appellants had filed two such. 
petitions for the assessment years 1951-52 and 1952-53 in respect of which theye 
were ordered to pay penal interest under section 18-A (8) of the Income-tax Act. 
The High Court certified the cases as fit for appeal to this Court and hence the present 
appeals. 

The facts are these  Chockalingam and Meyyappan are the sons of one 
Meyyappa Chettiar At first the assessment was on the Hindu Undivided Family 
but by an order of the High Court dated December 5, 1949, a partial partition in 
the family was recognised from the assessment year 1940-41. It 1s not necessary to 
narrate the events that transpired after the decision of the High Court. The judgment 
of the High Court was given effect to after 1953 and the assessments for the years 
1951-52 and 1952-53 made on the brothers as individuals were completed on July 11, 
1953 and August 30, 1954, respectively for the two years. The appellants had not 
paid advance tax according to their own estimate of the 1ncome for these two years 
and they were liable to penal interest under section 18-A (8) of the Income-tax Act. 
The Income-tax Officer, Karaikudi overlooked this fact and did not add penal 
interest to the tax leviable. In 1956 the Income-tax Officer started proceedings 
under section 35 of the Income-tax Act for the rectification of the assessment. No- 
notice was sent to either brother and the Income-tax Offcer ordered the levy of 
penal interest as follows — 


I. On Chockalngam— 


1 


1951-52 . Rs. 13,391-7-0 

1952-53 . Rs. 8,281-0-0 
Il. On Meyyappan— 

1951-52 .. Rs. 13,440-11-0 

1952-53 .. Rs. 8,254- 6-0 


There is no appeal against the order under section 35, Income-tax Act. The: 
appellants therefore applied under section 33-A to the Commissioner of Income- 
tax for revision of these orders. We were told at the hearing that they were not 
heard by the Commissioner. They were informed by the Income-tax Officer by a 
letter dated April 9, 1956, that their applications were rejected. As there was no: 
further remedy, the appellants filed four petitions under Article 226 of the Constitu- , 
tion, challenging the orders of the Income-tax Officer and the Commissioner of 
Income-tax on the ground that they were opposed to the principles of natural justice. 
Before the High Court 1t was contended by the Department that there was a patent 
failure on the part of the Income-tax Officer to add penal interest to the tax, which 
he could rectify under section 35 as an erior apparent from the record This con- 
tention of the Department was accepted and the High Court dismissed the petitions. 
because ın its opinion there was no substantial but a * procedural’ defect and the 
failure to issue the notice caused no prejudice because the result would have been 
the same even if the notice had been issued. In our opinion, and we say 1t respect- 
fully, the High Court was 1n error 1n holding that there was no breach of the princi- 
ples of natural justice 1n this case-and the High Court ought to have quashed the- 


orders. 
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Section 35 which deals with the rectification of mistakes provides that the 
Income-tax Officer (among other officers) may at any time within four years from 
the date of any assessment order, etc, passed by him, on his own motion rectify 
any mistake apparent from the record of the assessment and shall within the like 
period rectify any mistake which has been brought to his notice by an assessee. 
One of the provisos says that no such rectification shall be made, having the effect 
of enhancing an assessment or reducing the refund, unless the Income-tax Officer 
has given notice to thie assessee of his intention so to do and has allowed him a 
reasonable opportunity of being heard. 


æ Section 18-A which was inserted by the Income-tax Amendment Act, 1944 
{XI of 1944) provides for advance payment of tax by an assessee. Sub-section (8) 
of that section says that where, on making the regular assessment, the Income-tax 
Officer finds that no payment of advance tax has been made ın accordance with 
previous provisions of that section, interest calculated in the manner laid down in 
sub-section (6) shall be added to the tax as determined on the basis of the regular 
assessment. Sub-section (6) says that if in any year an assessee has paid advance 
tax under sub-section (2) or (3) on the basis of his own estimate and the tax so paid 
is less than eighty per cent. of tax determined on the basis of the regular assessment, 
so far as such tax relates to income to which the provisions of section 18 do not 
apply, and if 1t 1s not due to any variation in the rate of tax, simple interest at the 
rate of six per cent. per annum from the Ist day of January in the year in which the 
tax was paid up to the date of the said regular assessment, 1s payable by the assessee 
on the amount by which the tax paid falls short of the eighty per cent. A number 
of provisos are added to sub-section (6) and the Fifth Proviso says :— 


“ Provided further that ın such cases and under such circumstances as may be prescribed, 
the Income-tax Officer may reduce or waive the interest payable by the assessee ”. 


* Prescribed " means prescribed by rules made under the Act and rule 48 of 
the Indian Income-tax Rules, 1922, provides for the different cases and circumstances 
as follows :— 


* 48. The Income-tax Officer may reduce or waive the interest payable under section 18-A 
tn the cases and under the circumstances mentioned below, namely .— 


(1) where the relevant assessment is completed more than one year after the submission of 
the return, the delay 1n assessment not being attributable to the assessee ' 


(2) where a person is under section 43 deemed to be an agent of another person and ıs assessed 
upon the latter's 1ncome. 

(3) where the assessee has income from an unregistered firm to which the provisions of clause 
(b) of sub-section (5) of section 23 are applied. 

(4) where the '' previous year ” 1s the financial year or any year ending near about the close 
of the financial year and large profits are made after the 15th March, ın circumstances which could. 
not be forseen. 


(5) any case in which the Inspecting Assistant Commissioner considers that the circumstances 
are such that a reduction or waiver ofthe interest payable under section 18-A (6) 1s justified ” 


It will appear from this that the action under section 35 may be taken in favour 
of the tax-payer without any notice to him but if the action has the effect of enhancing 
ean assessment or reducing the refund, the Income-tax Officer, acting under section 35, 
must send a notice to the assessee and give him a reasonable opportunity of being 
heard. This admittedly was not done in this case. It 1s urged by the learned counsel 
for the Department that this proviso cannot apply to a case of penal interest leviable 
under sub-section (8) to section 18-A because that ‘sub-section 1s mandatory, that 
the Fifth Proviso to section 18-A (6) does not override the mandatory character 
of the eighth sub-section and that the writ jurisdiction was rightly not exercised by 
the High Court 1n favour of the appellants because even 1f notice had been given 
to them, penal interest would have had to be added 1n any event since the Income-tax 
Officer had no option. | 


There is no doubt that the eighth sub-section applied, to the assessment of the 
two appellants. It is also indisputable that as they had made no advance payment. 
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of tax the Income-tax Officer was obliged under that sub-section to calculate the 
interest 1n the manner laid down in sub-section (6) and add it to the tax. It has 
now been ruled by this Court recently 1n the Gursahai Saigal v. The Commissioner 
of Income-tax, Punjab, that sub-section (6) can be read with sub-section (8) 1nspite 
of Certain difficulties of language ın applying the provisions of the former sub-section 
to the latter. This Court points out that the intention of section 18-A is to charge 
interest whenever the tax-payer 1s in defualt in making an advance payment of 
tax, and that sub-section (6) must be read mutatis mutandis so as to advance the 
clear intention underlying sub-section (8) and not to defeat that intention. This 
being established, the question is whether sub-section (6) must be read with all its 
provisos. The argument here 1s that according to the terms of sub-section (8) oly, 
the “manner” of calculation can be taken from sub-section (6) and the Fifth Proviso 
does not lay down any ‘manner of calculation’. The Fifth Proviso says that 1n 
certain circumstances and in certain cases the Income-tax Officer may reduce of 
waive interest payable by the assessee. The proviso operates after the amount of 
tax 1s determined and cuts across the sub-section. The Income-tax Officer, though 
empowered to reduce or waive the interest payable by the assessee, 1s controlled 
by the rules which prescribe the circumstances under which and the cases 1n which 
he can take that action. The relevant rule has been quoted above. All the sub- 
rules are equally applicable to sub-section (6) and sub-section (8). Sub-rule (5) of 
that rule 1s general 1n its terms and it lays down that 1n a case in which the Inspecting 
Assistant Commissioner considers that the circumstances are such that a reduction 
or waiver of interest is justified, the Income-tax Officer may reduce or waive the 
interest payable. Such a case may be where a part of the tax 1s paid and also a case 
where no taxis paid. Thus right of an assessee to obtain a decision of the Inspecting 
Assistant Commissioner in either case 1s denied to the assessee 1f he is not sent a 
notice and 1s not afforded a hearing as required by section 35 (Proviso) It 1s con- 
tended on the strength of a ruling of Bombay High Court 1n Lata Mangeshkar v. 
Union of India and others?, that the addition of interest being compulsory under 
sub-section (8), the Fifth Proviso under sub-section (6) which invests the Income- 
tax Officer with discretion is not applicable. It is also stated in that case that 
sub-section (8) only requires that the calculation should be in accordance with 
sub-section (6) and the Fifth Proviso to sub-section (6) is not concerned with calcula- 
tion and cannot be applied to cases arising under sub-section (8). We do not agree that 
the Fifth Proviso to sub-section (6) does not apply to a case arising under sub-section 
(8). Sub-section (6) without reserve is expressly made applicable and this Court 
in Gursahai Saigal's Caset, has ruled that in cases arising under sub-section (8) the 
sixth sub-section 1s to be applied mutatis mutandis. If sub-section (6) 1s. applicable 
the discretion which 1s contemplated under the Fifth Proviso read with rule 48 1s 
open not only in cases arising under sub-sections (2) and (3) of section 18-A but 
also 1n cases arising under sub-section (8). There is nothing to show that in applying 
sub-section (6) any of the provisos are to be left out. The eighth sub-section no 
doubt uses the word “shall” but in the context of sub-section (6) and Fifth Proviso 
the word can only be read as mandatory if the relief under the proviso 1s not given. 
The circumstances which entitle an Income-tax Officer to give relief 1n cases arising 
utider sub-sections (2) and (3) may also be circumstances justifying relief ın cases 
arising under sub-section (8). It was ruled in Income-tax Officer, Madurai and, 
another v. N. R Vidyasagar®, that the"Fifth Proviso and rule 48 were mtended to 
relieve against the rigour of the inflexible rule originally enacted in sub-section (6). 
The effect of the introduction of the proviso mutatis mutandis affects sub-section (8) 
as well. All the sub-rules of rule 48 apply equally to a case of part-payment and a 
case of no payment of advance tax. There may be as good a justification for not 
paying the advance tax wholly as for not páying 1t partly. The present case is an 
apt illustration because the order of the High Court was passed in 1947 and effect 
to it was given by the Tribunal ın 1950. The compromise with the Income-tax 
Department 1n relation to the back years took place 1n 1952 and the assessments for 





1. (1963) 1 LT.J. 118 : (1963) 1 S.C.J. 149: 2, (1959) 36 LT R. 527. 
( 1963) 48 LT. R. (S.C) 1. 3. (1962)44 LT-R. 732. 
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1947-48 and 1949-50 were only completed on the last day of March, 1953 It is 
thus apparent that for the assessment years 1951-52 and 1952-53 the appellants 
might, if opportunity had been given to them, have convinced the Inspecting Assis- 
tant Commussioner that they had good grounds for not paying the advance stax 
because their cases were still in the process of consideration and settlement. No 
doubt, the Inspecting Assistant Commussioner might have disagreed with their 
claim but the opportumty to bring the cases to the notice of the Inspecting Assistant 
Commissioner was denied to the appellants if they did not receive a notice and were 
not heard against the express direction 1n the proviso to section 35. In our opinion 
there was a clear breach of the principles of natural Justice 1n the present case. 


It 1s contended that this 1s not a case 1n which we should reverse the order of 
the High Court because the grant of writ 15 discretionary and if the High Court 
declined to give a writ because 1n its opinion penal 1nterest was payable, we should 
not take a contrary view and grant the writ here. The question 1s not whether penat 
interest was payable or not but whether an opportunity had to be given to the appel- 
lants as required by the proviso to section 35 to show cause against the demand for 
penal interest. If thus opportunity was not given, the High Court should have 
acted to rectify that error. The authorities acting under the Indian Income-tax Act 
have to act judicially and one of the requirements of judicial action 1s to give a fair 
hearing to a person before deciding against him. In a recent case of the House 
of Lords Commissioners of Inland Revenue v. Hood Barrs!, ıt was held that such 
proceedings were quasi-judicial and if the section required a notice and notice was 
not given there was a breach of the principles of natural justice and certiorari 
lay to quash the order made. Lord Reid at page 706 observed .— 

“ I do not think it necessary 1n this case to decide what degree of formality, if any, 1s required 
in proceedings before the General Commissioners, for this at least 1s clear : no tribunal, however 
informal, can be entitled to reach a decision against any person without giving to him some proper 


opportunity to put forward his case. It may well be that these Commissioners acted ın good faith 
and with the best intentions, but that 1s not enough." 


A similar view was also expressed by this Court ın Sinha Govindyji v Deputy 
Chief Controller of Imports and Exports ? It 1s more so in this case where the proviso 
to section 35 itself makes 1t incumbent upon the Income-tax Officer to give notice 
and a hearing to an assessee when the effect of the rectification would be the enhance- 
ment of the assessment. The learned counsel for the Department raised the forlorn 
argument that the addition of penal interest ıs not enhancement of assessment as 
stated in the proviso We do not see what else it could be. The word “ assessment " 
is used 1n the proviso not as an equivalent of the tax calculated at the rate given 1n 
the Finance Act but the total amount which the assessee 1s required to pay. The 
proviso applies whenever the effect of the order 1s to touch the pocket of the assessee 
and in our opinion this was such a case. 


In the result the appeals are allowed A writ of certiorari will issue and the 
order of the Income-tax Officer will be quashed The Income-tax Officer will, 
however, be free to take such action as may be open to hım In the circumstances 
of the case the parties will bear their costs here and in the High Court. - 


K.G.S. Appeals allowed and 
: writ of certiorari issued. 


Se e 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


. PRESENT :—D. P. Smua, Chief Justice, J. L. Kapur, M. HIDAYATULLAH, 
J. CG. Sman AND J. R. MUDHOLKAR, JJ. 


The State of Rajasthan | .. Appellant * 
Ue 


Mst. Vidhyawati and another .. Respondents. 


Tort—Government Servant—Tortious act sn the course of employment—V carious habilty—State ts hakle— 
eonstituton of India, 1950, Aricle 300—Scope. © 


The State Government 1s liable for tort 1n respect of a tortious act committed by its servant within 
the scope of his employment and functioning as such, 


The State 1s no better position rn so far as ıt supplies cars and keeps drivers for its civil service. 
When a jeep car so supplied by the State to the Collector was being driven. back from the repair. shop 
to the Collector's place, when the accident took place 1t cannot be said that its driver was domg 
anything m connection with the exercise of Sovereign powers of the State. 


The first part of Article 300 of the Constitution of India deals only with the nomenclature of the 
parties to a suit or proceeding, but the second part defines the extent of liabihty by the use of the words 
** m the like cases ” and refers back for the determination of such cases to the legal position before the 
enactment of the Constitution By the cham of enactments, beginning with the Act of 1858 and 
ending with the Constitution, the words ** shall and may have and take the same suits, remedies and 
proceedings " in section 65 of the Government of India Act, 1858, by incorporation, apply to 
the Government of a State to the same extent, as they applied to the East India Company. The 
Company was hable for the tortious acts of its servant. ; 


In India, ever since the time of the East India Company, the Sovereign has been held hable to be 
sued ın tort or 1n Contract, and the Common Law immunity never operated ın India. Now that we 
have, by our Constitution, established a Republican torm of Government, and one of the objectives, 18 
to establish a Socialistic State with 1ts varied industrial and other activities, employing a large army 


of servants, there ıs no justification, 1n principle, or ın public interest, that the State should not be 
held lable vicariously for the tortious act of 1ts servant. 


It ıs not necessary to travel beyond the stage when the Rajasthan Union was formed on the eve 
of the Constitution. It has not been shown that the Rajasthan Union would not have been liable for 
the tortious act of 1ts employee, in the circumstances disclosed ın the present case. 


Appeal from the Judgment and Decree, dated the 22nd March, 1957, of the 
Rajasthan High Court in D. B. Civil First Appeal No. 36 of 1954. 


G. C. Kasliwal, Advocate-General, for the State of Rajasthan, (H. R. Khanna, 
S. K. Kapur and P. D. Menon, Advocates, with him), for Appellant. 


S. N. Andley, Rameshwar Nath and P. L. Vohra, Advocates of M]js. Rajinder 
& Go., for Respondents. 


The Judgment of the Court was delivered by 


Sinha, C.F.—This appeal, on a certificate granted by the High Court of Rajas- 
than under Article 133 (1) (c) of the Constitution, raises a question of considerable 
importance, namely, the extent of the vicarious liability of Government for the tor- 
tious acts of its employees, acting in the course of their employment as such. The 
‘Trial Court dismissed the claim for compensation as against the State of Rajasthan, 
which was the second defendant in the suit for damages for tortious act of the first 
defendant, Lokumal, who is not a party to this appeal. On appeal by the plaintifiS 
against the Judgment and Decree of the Trial Court, the High Court of Rajasthan 
passed a decree in favour of the plaintiffs allowing compensation of Rs. 15,000 against 
the State of Rajasthan also, which is the appellant in this Court. 


The facts of this case may shortly be stated as follows . The first defendant, 
Lokumal, was a temporary employee of the appellant State, as a motor driver on 
probation. In February, 1952, he was employed as the driver of a Government jeep 
car, registered as No. RUM 49, under the Collector of Udaipur. The car had been 
sent to a workshop for necessary repairs. After repairs had been carried out, the 
first defendant, while driving the car back along a public road, in the evening of 








*C.A. No. 263 of 1958. 2nd February, 1962; 
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11th February, 1952, knocked down one Jagadishlal, who was walking on the footpath 
by the side of the public road in Udaipur city, causing him multiple injuries, includ- 
ing fractures of the skull and backbone, resulting, ın hisdeath thiee days later, in the 
hospital wheie he had been removed for treatment The plaintiffs, who arg Jagdish- 
lal's widow and a minor daughter, aged three years, through her mother as next 
friend, sued the said Lokumal and the State of Rajasthan for damages for the tort 
aforesaid ‘They claimed the compensation of Rs. 25,000 from both the defendants. 
The first defendant remained ex parte. The suit was contested only by the second 
defendant on a number ofissues. But in view of the fact that both the Courts below 
FA agreed ın finding that the first defendant was rash and negligent ın driving the 
ep car resulting ın the accident and the ultimate death of Jagadishlal, ıt is no more 
necessary to advert to all the questions raised by way of answer to the suit, except the 
one on which the appeal has been pressed before us. The second defendant, who 
* was the respondent in the High Court, and is the appellant before us, contested the 
suit chiefly on the ground that 1t was not liable for the tortious act of 1ts employee. 
The Trial Court, after an elaborate discussion of the evidence, decreed the suit against 
the first defendant ex parte, and dismissed 1t without costs against the second defendant. 
On appeal by the plaintiffs, the High Cout of Rajasthan (Wanchoo, C J. and D S. 
Dave, J.) allowed the appeal and decreed the suit against the second defendant also, 
‘with costs in both the Courts. The State of Rajasthan applied for and obtained the 
necessary certificate “‘ that the case fulfils the requirements of Article 133 (1) (¢) 
of the Constitution of India ”,. The High Court rightly observed that an important 
point of law of general public importance, namely, the extent of the lability of the 
State, in tort, was involved. 


In support of the appeal, counsel for the Appellant raised substantially two ques- 
tions, namely, (1) that under Article 300 of the Constitution, the State of Rajasthan 
was not liable, as the corresponding Indian State would not have been liable 1f the 
case had arisen before the Constitution came into force ; and (2) that the jeep car, 
the rash and negligent driving of which led to the claim ın the suit, was being mam- 
tained “ in exercise of Sovereign powers” and not as part of any commercial activity 
of the State The second question may shortly be disposed of before we address 
ourselves to the first question, which 1s the more serious of the two raised before us. 
Can it be said that when the jeep car was being driven back from the repair shop to 
the Collector's place, when the accident took place, 1t was doing anything 1n connec- 
tion with the exercise of Sovereign powers of the State? It has to be remembered 
that the injuries resulting in the death of Jagadishlal were not caused while the jeep 
car was being used in connection with the Sovereign powers of the State. On the 
findings of the Courts below, 1t 1s clear that the tortious act complained of had been 
committed by the first defendant in circumstances wholly dissociated from the exercise 
of Sovereign powers The Trial Court took the view that as the car was being main- 
tained for the use of the Collector, 1n the discharge of his official duties, that circum- 
stance alone was sufficient to take the case out of the category of cases where vicarious 
liability of the employer could arise, even though the car was not being used at the 
time of the occurrence for any purposes of the State. The trial Court accepted the 
contention of the State of Rajasthan, on reaching the conclusion, after a discussion 
of the legal position, in these words: 


* Therefore ıt follows that the Constitution and control of the Collector's office at the Udaipur 1s 
an instance of exercise of Sovereign powers ?? 


On appeal, the High Court disagreed with the Trial Court on the legal issue. Its 
finding on this 1ssue 1s in these words : 


* In our opmion, the State 1s m no better position ın so far as ıt supphes cars and keeps drivers 
for its civil service. It may be clarified that we are not here considering the case of drivers employed 
by the State for driving vehicles which are utilised for military or pubhc service ” 


In the 1esult, the High Court granted afdecree to the plaintiffs as against the 
second defendant also fo. the sum of Rs. 15,000 In our opinion, the High Court has 
taken the correct view of the legal position, ın view of the circumstances in which the 
occurrence took place. 
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The more important question raised on this appeal rests upon the true construc- 
tion and effect of Article 300 (1) of the Constitution, which 1s in these terms : 

*"The Government of India may sue or be sued by the name of the Union of India and the Govern- 
ment of a State may sue or be sued by the name of the State and may, subject to any provisions which 
may ‘be made by Act of Parhamentor of the Legislature of such State enacted by virtue a powers 
conferred by this Constitution, sue or be sued in relation to their respective affairs in the like cases as 
the Dommuion of India and the corresponding Provinces or the corresponding Indian States might 
have sued or been sued if this Constitution had not been enacted ” 


It will be noticed that this Article consists of three parts, namely, (1) the first part 
provides for the form and the cause-title ın a suit and says that a State (omitting 
any reference to the Government of India) may sue or be sued by the name of tie E 
State, and (2) that a State may sue or be sued in relation to its affairs in like cases 
as the corresponding Provinces or the corresponding Indian States might have 
sued or been sued if this Constitution had not been enacted; and (3) that the e 
second part 1s subject to any provisions which may be made by an Act of the Legis- 
lature of the State concerned, in due exercise of its legislative functions, in pursuance 
of powers conferred by the Constitution. The learned Advocate-General for the 
State of Rajasthan argued that the second part of the Article has reference to the 
extent of the liability of a State to be sued, and that, therefore, we have to determine 
the question of the liability of the State in this case ın terms of the Article. On the 
other hand, it has been argued on behalf of the plamtiffs-respondents that Chapter 
III of Part XII of the Constitution, which 1s headed as “ Property, Contracts, 
Rights, Liabilities, Obligations and Si its,", contains other Articies in the Chapter 
dealing with rights and liabilities, namely, Articles 294 and 295, and that Article 300: 
is confined to only the question in whose name suits and proceedings may be 
commenced, in which the Government of a State may figure as plaintiff or as defen- 
dant, and that the Article is not concerned with defining the extent of liability of a 
State. In other words, it was contended that Article 300 was irrelevant for deter- 
mining the vicarious liability of the defendant State in this case, and that there was 
nothing in this Article definitive of that liability. In our opinion, ıt 1s not correct 
to argue that the provisions of Article 300 are wholly out of the way for determining 
the liability of the appellant State It 1s true that Articles 294 and 295 deal with 
rights to property, assets, liabilities and obhgaticns of the erstwhile Governors’ 
Provinces or of the Indian States (specified m Part B of the First Schedule). But 
Articles 294 and 295 are primarily concerned with the devolution of those rights, 
assets and liabilities, and, generally speaking, provide for the succession of a State 
in respect of the rights and habilities of an Indian State Thats to say, they do not 
define those rights and liabilities, but only provide for substitution of one Government 
in place of the other It 1s also true that the first part of Article 300, as already 
indicated, deals only with the nomenclature of the parties to a suit or proceeding,. 
but the second part defines the extent of liability by the use of the words “in the 
like cases ” and refers back for the determination of such cases to the legal position 
before the enactment of the Constitution. That legal position 1s indicated im the 
Government of India Act, 1935 (25 and 26 Geo V, c. 42), section 176 (1) of which 
1s in these words 

** The Federation may sue or be sued by the name of the Federation of India and a Provincial 
Government may sue or be sued by the name of the Province, and, without prejudice to the 
subsequent provisions of his chapter, may, subject to any provisions which may be made by Act of the 
Federal or a Provmcial Legislature enacted by virtue of powers conferred on that Legislature by this 


Act, su&or be sued in relation to their respective affairs ın the like cases as the Secretary of State 
in Council might have sued or been sued if this Act had not been passed." 


It will be noticed that the provisions of Article 300 (1) and section 176 (1) are 
mutatis mutandis substantially the same. Section. 176 (1) refers back to the legal 
Position as 1t obtained before the enactment of that Act, that 1s to say, as it emerged 
on the enactment of section 32 of the Government of India Act, 1915 (5 & 6 Geo. V, 
c 61) sub-sections (1) and (2), which only are relevant for our present purposes 
are in these words ; 


“ (1) The Secretary of State 1n Council may sue and be sued by the name of the Secretary 
of State m Council, as a body corporate 


I] STATE OF RAJASTHAN v. MST. VIDHYAWATI (Sinha, C. 7.). 73. 


(2) Every person shall have the same remedies against the Secretary of State in Council as he 
might have had agaist the East India Company if the Government of India Act, 1858, and this Act 
had not been passed.” 


As compared to the terms of Article 300, ıt will be noticed that part (1),o0f 
that Article corresponds to sub-section (1) of section 32 above, part (2) roughly, 
though not exactly, corresponds to sub-section (2), and part (3) of the Article, as 
indicated above, does not find a place in section 32. Sub-section (2) of section 32 
has specific reference to “‘ remedies’, and has provided that the remedies against 
the Secretary of State in Council shall be the same as against the East India Company, 
if the Government of India Act of 1858, and the Government of India Act, 1915, 
baf not been passed. We are, thus, referred further back to the Act 21 and 22 
Vict, C. 106, entitled, “An Act for the better Government of India." 
As this Act transferred the Government of India to Her Majesty, it had to make, 
Provisions for succession of power and authority, rights and liabilities Section 
65 of the Act of 1858 is in these terms : 


**'The Secretary of State in Council shall and may sue and be sued as well in India as ın England 
by the name of the Secretary of State 1n Council as a body corporate, and all persons and bodies, 
politic shall and may have and take the same sutts, remedies and proceedings, legal and equitable, 
against the Secretary of State in Council of India as they could have done against the said Company ; 
and the property and effects hereby vested in Her Majesty for the purposes of the Government of India 
or required for the said purposes, shall be subject and liable to the same judgments and executions as 
they would while vested ın the said Company have been liable to ın respect of debts and habulities. 
lawfully contracted and incurred by the said Company ” 


It will thus be seen that by the chain of enactments, beginning with the Act of 
1858 and ending with the Constitution, the words “ shall and may have and take 
. the same suits, remedies and proceedings " ın section 65 above, by incorporation, 
apply to the Government of a State to the same extent, as they applied to the East 
India Company. 


The question naturally arises What was the extent of lability of the East 
India Company for the tortious acts of its servants committed in course of their 
employment assuch? ‘The exact question now before us arose m a case in Calcutta, 
before the Supreme Court of Calcutta, m the case of The Peninsular and Oriental Steam: 
Navigation Company v. The Secretary of State for Indiat. The Calcutta case appears 
to have been cited before the High Court of Bombay in the case of Narayan Krishna 
Laud v. Gerard Norman, Collector of Bombay? The Bombay case related to an action 
of trespass, brought by the plamtiff against the Collector of Bombay in respect of 
certain land, which the Collector believed was Government property. Of 1mme- 
diate importance to us 1n this case is the report of the Calcutta case, which does not 
appear to have been reported in any Calcutta legal journal though, on the face of it, 
it was a judgment of far reaching importance and has always been cited as the leading 
case on the subject It was a case decided by a Full Bench, consisting of Peacock, 
C J., and Jackson and Wells, JJ , of the Supreme Court of Calcutta. It arose out ofa 
reference by the Small Cause Court Judge under section 55 of Act IX of 1850 The 
case, as stated to the Supreme Court, was to the following effect. A servant of the 
plaintiffs was proceeding on a highway in Calcutta driving a carriage drawn by a 
pair of horses belonging to the plamtiffs. The accident, which took place on the 
highway, was caused by the servants of the Government, employed in the Govern- 
ment dockyard at Kidderpore, acting in a negligent and rash manner. Asa result of 
the negligent manner in which the Government employees ın the dockyard were 
carrying a piece of iron funnel, one of the horses drawing the plaintiff's carriage was 
injured The plaintiff company claimed damages against the Secretary of State for 
India for the damage thus caused. ‘The learned Small Cause Court Judge came to 
the finding that the defendant’s servants were wrongdoers 1n carrying the iron funnel 
in the centre of the road, and were, thus, liable for the consequences of what occurred. 
But he was in doubt as to the liability of the Secretary of State for the tortious acts. 





1 Decided m1861 and reported ın the News- Court Reports, Vol V, of the year 1868-69 
paper ‘Englishman’ of October 23, 1861, and re- 2 (1868-69) Vol. V BomHCR 1 
published in Appendix ‘A’ to the Bombay High 
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of the Government servants concerned ın the occurrence in which the injury was 
caused to the plaintiffs’ horse. So the question, which was referred to the Court. 
for 1ts answer, was whether the Secretary of State was lable for the damage occa- 
sioned by the ne#ligence of the Government servants, assuming them to have been 
guilty of such negligence as would have rendered an ordinary employer lable In 
the course of their judgment, them Lordships began by examummg the question 
whether the Proviso to the jurisdiction of the Small Cause Courts to the following 
effect could be a bar to the suit. 

“ Provided always that the Court shall not have jurisdiction m any matter concerning the revenue, 
or concerning any act ordered or done by the Governor, or Governor-General or any member of the 
Council of India, or of any Presidency, m his public capacity, or done by any person by order W tbe 
Governor-General or Governor in Council or concerning any act ordered or done by any Judge or 
Judicial Officer in the execution of his office, or by any person m pursuance of any judgment or order 
of any Court , or any such Judge or Judicial Officer, or ın any suit for libel or slatider?. (Proviso to 
section 25 of the Small Cause Court Act). 
The Court came to the conclusion that the Proviso was not a bar to the suit. Having 
disposed of the preliminary question, the Court addressed itself to the main contro- 
versy, which it described as ‘‘ one of very considerable rmportance and of some 
difficulty ?^. Then the Court considered the provisions of section 65 of the Act of 
1858, and pointed out that as the Queen could not be sued ın her own Courts, as the 
East India Company could have been, ıt was necessary to provide by that section 
the mode for enforcing the liabilities of the Company now devolved upon the Secre- 
tary of State. Then the Court addressed itself to the question: Would the East 
India Company have been liable ım the present action if the Act (21 and 22 Vict. ch. 
106) had not been passed? With reference to the provisions of 3 and 4 Wm. IV, 
c, 85, it was pointed out that the Company not only exercised powers of Government, 
but also carried on trade as merchants The Court then examined in great detail 
the provisions of the Act aforesaid and pointed out that by that Act the Company 
was directed to close 1ts commercial business and cease to have any interest in the 
territorial acquisitions ın India, which were to be held by the Company until goth 
April, 1854, m trust for the Crown Section 10 of that Act, which may be characteri- 
sed as the ancestor of section 65 of the Act of 1858, provided as follows : 

** That so long as the possession and Government of the said territories shall be continued to the 

sad Company, all persons and bodies politic shall and may have and take the same suits, remedies, 
and proceedings, legal and equitable, agamst the said Company, ın respect of such debts and habulties 
as aforesaid , arid the property vested ın the said Company m trust as aforesaid shall be subject and 
hable to the same judgments and execution, ın the same manner and form respectively as if the said 
‘property were hereby continued to the said Company to their own use ” 
It ıs noteworthy that the provisions of section 10, quoted above, are materially similar 
to the latter part of section 65 of the Act of 1858. It was 1n accordance with the 
provisions of section 10, followed up by section 65 aforesaid, that the Court laid it 
down that the Secretary of State for India was subject to the same liabilities as those 
which previously attached to the East India Company. 


Before the Supreme Court of Calcutta, ıt was contended by the learned Advocate- 
General, on behalf of the defendant, that the State cannot be liable for damages 
occasioned by the negligence of its officers or of persons in its employment. It was 
pointed out, “ıt 1s true that it 1s an attribute of soverignty that a State cannot be 
sued in 1ts own Courts without its consent”. “ In England, the Crown?', 1t was 
further pointed out, “ cannot be made liable for damages for the tortious acts of its 
servants either by petition of right or 1n any other manner, as laid down by Lord 
Lyndhurst in the case of Viscount Canterbury v. The Attorney-General’ ‘That decision 
was based upon the principle that the King cannot be guilty of peisonal negligence 
or misconduct, and consequently cannot be responsible fo: the negligence or mis- 
conduct of his servants. The Court further pomted out that 1t was ın view of these 
difficulties in the way of getting redress that the liability of the Secretary of State, 
in place of that of the East India Company, was specifically provided for by section 
10, aforesaid. The East India Company itself could not have claimed any such 
immunity as was available to the Sovereign. This view was based on the opmion 
expressed by Grey, C J , m the case of Bank of Bengal v. The East India Company’, that 
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“* the fact of the Company's having been invested with powers usually called Sove- 
reign powers did not constitute them Sovereigns”. ‘This dictum was also founded 
upon the recital in 53 Geo III, c. 155, by which the territories in the possession and 
under the Goveinment of the East India Company were vested in them without 
prejudice to the undoubted sovereignty of the Crown. The Court also pointed 
out that the lability of the Secretary of State was in no sense a personal liability, 
but had to be satisfied out of the revenues of India. 


This case also meets the second branch of the argument that the State cannot be 
hable for the tortious acts of its servants, when such aservants are engaged on an 
,€vVity connected with the affairs of the State. In this connection it has to be 
remembered that under the Constitution we have established a Welfare State, whose 
functions are not confined only to maintaining law and order, but extend to engaging 
ein all activities including industry, public transport, State trading, to name only a 
few of them. In so far as the State activities have such wide ramifications involving 
not only the use of Sovereign powers but also its powers as employers in so many public 
sectors, it 1$ too much to claim that the State should be immune from the consequen- 
ces of tortious acts of its employees ccmmutted in the course of their employment as 
such, In this respect, the present set up of the Government 1s analogous to the posi- 
tion of the East India Company, which functioned not only as a Government with 
Sovereign powers, as a delegate of the British Government, but also. carried on trade 
and commerce, as also public transport like railways, post and telegraphs and road 
transport business. It was in the context of those facts that the Supreme Court of 
Calcutta repelled the argument advanced on behalf of the Secretary of State 1n these 
terms : 


** It was contended m argument that the Secretary of State ın Council, as regards his liability to be 
sued, must be considered as the State, or as a public officer employed by the State But, in our opinion 
his habilty to be sued depends upon an express enactment in the 21st and 22nd Vict., c 106, by which 
he 1s constituted a mere nominal defendant for the purpose of enforcing payment, out of the revenues 
of India, of the debts and habihties which had been contracted or incurred by the East India Company, 
or debts or habilities of a similar nature, which might afterwards be contracted or incurred by the 
Government of India. We are further of opinion that the East India Company were not Sovereigns, 
and, therefore, could not claim all the exemption of a Sovereign , and that they were not the public 
servants of Government, and, therefore, did not fall under the principle of the cases with regard to the 
habihties of such persons , but they were a company to whom Sovereign powers were delegated, and 
who traded on their own account and for their own account and for their own benefit, and were en- 
gaged ın transactions partly for the purposes of Government, and partly on their own account, which 
without any delegation of Sovereign rights, might be carried on by private individuals, There 3s a 
great and clear distinction between acts done in the exercise of what are usually termed Sovereign powers 
and acts done ın the conduct of undertaking which might be carried on by private individuals without 
having such powers delegated to them; Moodaley v The East India Company and The Same v. Morton ?! 


It was also argued before that Court that the East India Company having the 
two-fold character of a Sovereign power and of a trading company, 1t would be very 
difficult to determine whether a particular act had been done im the exercise of 
Sovereign powers or of its activity 1n relation to trade and business. In answer to this 
contention, 1t was pointed out by the Court that the Company would not have been 
liable for any act done by its officers or soldiers ın carrying on hostility or ın seizing 
property as prize property or while engaged in military or naval action. In such 
cases no action would have lain even against the officers themselves. But the Com- 
pany would have been liable for the negligence of their servants or officers in navigat- 
ing a river steamer or 1n repairing the same or in doing any act in connection with 
such repairs. 


The argument that a distinction had to be drawn between the liability under a 
contract and that arising out of a wrongful act, and that the latter category of liability 
would not be within the mischief of the words of the section (section 65) was rightly 
repelled with reference to the words of the Statute, which said “debts lawfully 
contracted and expenses or liabilities incurred ”. The latter expression ‘ liabilities 
mcurred * would include a liability arising out of a tortious act. ‘The Court, after an 
elaborate consideration of all possible arguments in favour of the Secretary of State, 
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came to the following conclusion, which is rightly summed up in the Head-note in 
these words : 
** The Secretary of State in Council of India is liable for the damages occasioned by the negligence- 


of segvants 1m the service of Government if the negligence 1s such as would render an ordinary employer- 
liable ” 


But ıt was further argued that Article 300 speaks of ‘ like cases " with reference 
to the liability of the corresponding Indian States. In this connection, 1t was further 
argued that the plaintiff, ın order to succeed in his action against the State of Rajas- 
than, must prove that the State of Udaipur, which would be deemed to be the corres- 
ponding State, would have been liable ın similar circumstances before the Constigg- 
tion was enacted The history of events leading up to the formation of the State of** 
Rajasthan has to be adverted to in this connection, Itis clear, on a reference to the 
Government publication called ‘‘ The White Paper on Indian States ” (paragraphs, 
134 to 138, at pages 53 to 55) that the integration of the Rajputana States mto one 
single State was effected 1n several stages. The Rajasthan Union was originally 
formed by the smaller States, which later united and formed the United State of^ 
Rajasthan, inaugurated on 25th March, 1948 Subsequently, bigger States jomed 
and the second Rajasthan Union was inaugurated on 18th April, 1948. By a further- 
process of integration of some bigger States, a new United State of Rajasthan was 
inaugurated on goth March, 1949. There was a further accession of territory by 
the agreement contained in Appendix XLI, on 10th May, 1949, with the result that 
the initial United State of Rajasthan with an area of 16,807 square miles developed 
into one of the biggest units in India, as the Rajasthan Union, before the Constitution, 
with an area of 1,28,424 square miles. And, finally, on the inauguration of the 
Constitution emerged the State of Rajasthan as one of the Part B States — It is clear 
that we cannot go beyond the last stage of the integration, as aforesaid, which brought. 
into existence the State just before the coming into effect of the Constitution. As- 
already pointed out, the provisions of the second part of Article 300 have to be traced. 
backwards until we reach the Government of India Act of 1858 (section 65), which 
itself was based upon section 10 of the Act (3 and 4 Wm. IV, c 85) of which the rele- 
vant portions have been set out above. 


Fiom the resume of the formation of the State of Rajasthan given above, 1t 1s- 
clear that we need not travel beyond the stage when the Rajasthan Union was 
formed on the eve of the Constitution It has not been shown that the Rajasthan. 
Union would not have been liable for the tortious act of 1ts employee, in the 
circumstances disclosed in the present case. The issue framed at the trial, on 
this part of the controversy, was Issue No. 9, 1n these terms . 


* Whether the State of Rajasthan 1s not liable for the act of Defendant No. 1 ? " 


The State of Rajasthan has not shown that the Rajasthan Union, its predecessor, was 
not liable by any rule of positive enactment or by Common Law — It 1s clear from 
what has been said above that the Dominion of India, or any constituent Province of 
the Domimion, would have been liable in view of the provisions aforesaid of the 
Government of India Act, 1858 We have not been shown any provision of law, 
statutory or otherwise, which would exonerate the Rajasthan Union from vicarious 
liability for the acts of 1ts servant , analogous to the Common Law of England. It , 
was impossible, by reason of the maxim “ The King can do no wrong ”, to sue the 
Crown for the tortious act ofits servant. But it was realised in the United Kingdom 
that that rule had become out-moded in the context of modern developments in 
state-craft, and Parliament intervened by enacting the Crown Proceedings Act, 1947, 
which came into force on 1st January, 1948. Hence the very citadel of the absolute 
rule of immunity of the Sovereign has now been blown up Section 2 (1) of the Act 
provides that the Crown shall be subject to all those liabilities, in tort, to which ıt 
would be subject if it were a private person of full age and capacity, 1n respect of torts 
committed by its servants or agents, subject to the other provisions of the Act. As 
already pointed out, the law applicable to India in respect of torts committed by a 
servant of the Government was very much ın advance of the Common Law, before 
the enactment of the Crown Proceedings Act, 1947, which has revolutiomsed the 
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law in the United Kingdom, also. It has not been claimed before us that the Common 
Law of the United Kmgdom before 1t was altered by the said Act with effect from 
1948, applied to the Rajasthan Union m 1949, or even earlier. It must, therefore, 
be held that the State of Rajasthan has failed to discharge the burden of establishing 
the case raised in Issue No. 9, set out above. 


Viewing the case from the point of view of first principles, there should be no 
«difficulty in holding that the State should be as much liable for tort in respect of a 
tortious act committed by its servant within the scope of his employment and function- 
ing as such, as any other employer The immunity of the Crown in the United 
Kangdom was based on the old feudalistic notions of justice, namely, that the Kung 

“was incapable of doing a wrong, and therefore, of authorising or intigating one, and 
that he could not be sued 1n his own Courts In India, ever since the time of the 
«East India Company, the Sovereign has been held liable to be sued 1m tort or in con- 
tract, and the Common Law mmunity never operated in India. Now that we have, 
by our Constitution, established a Republican form of Government, and one of the 
objectives is to establish a Socialistic State with its varied industrial and other activi- 
ties, employing a large army of servants, there 1s no justification, in principle, or in 
public interest, that the State should not be held liable vicariously for the tortious 
act of its servant. This Court has deliberately departed from the Common Law 
rule that a civil servant cannot mamta a suit against the Crown. In the case of 
State of Bihar v. Abdul Majd, this Court has recognised the right of a Government 
servant to sue the Government for recovery of arrears of salary. When the rule 
ofimmunity in favour of the Crown, based on Common Law in the United Kingdom, 
has disappeared from the land of 1ts birth, there 1s no legal warrant for holding that 
it has any validity in this country, particularly after the Constitution. As the cause 
of action in this case arose after the coming into effect of the Constitution, in our 
opinion, it would be only recognising the old established rule, going back' to more 
than 100 years at least, 1f we uphold the vicarious liability of the State. Article 300 
of the Constitution itself has saved the right of Parliament or the Legislature of a 
State to enact such law as 1t may think fit and proper in this behalf. Butso long as 
the Legislature has not expressed 1ts intention to the contrary, it must be held that 
the law is what it has been ever since the days of the East India Company. 


In view of these considerations, 1t must be held that there 1s no merit in this 
appeal, and it 1s accordingly dismissed with costs. 


VS. | ———— Appeal dismissed, 
THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 


PRESENT :—P. B. GAJENDRAGADKAR, K. N. Wancuoo AND K. C. Das 
Gupta, JJ. 


The State of Andhra Pradesh «> Appellant* 
v. . 
Thad. Narayana .. Respondent. 


Criminal. Procedure Code (V of 1898), section 423 (1) (5)—Scope— Appeal by convicted person against his 
econviction—Eitgh Court ıf can reverse the finding of acquittal in Javour of accused in respect of offence not direclty 
the subject-matter of the appeal. 


In dealing with an appeal preferred by a convicted person against the order of conviction and 
sentence imposed on him by the trial Gourt, the High Court cannot in exercise of its powers under 
section 423 (1) (b) of the Code of Criminal Procedure reverse the finding of acquittal recorded by the 
trial Court in favour of the appellant in respect of an offence which is duectly not the subject- 
matter of the appeal The power conferred by the expression ‘‘alter the finding" does not 
include the power to alter or modify the finding of acquittal The finding specified in the context 
means the finding as to conviction 


Thadı Narayara v The State of Andhra Pradesh, (1959) 2 AnW.R 29° (1959) M.L J. (Crl.) 524 
(F.B.), affirmed. 
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Appeals by Special Leave from the Judgment and Order dated the 24th Feb- 
ruary, 1959, of the Andhra Pradesh High Court, Hyderabad, in Criminal. Revision 
Case No. 636 of 1958 and from the Judgment and Order dated the 15th July, 1958 
of the Andhra Pradesh High Court in Crl. A. No. 237 of 1957. 


In Grl. Appeal No. 222 of 1959. 

K. R. Chaudhuri and T. M. Sen, Advocates, for Appellant. 

P. Ram Reddy, Advocate (at State expense), for Respondent. 
In Crl. Appeal No. 112 of 1961. 


P. Ram Reddy, Advocate for Appellant. "us 
K. R. Ghaudhur: and T.M. Sen, Advocates for Respondent. 
The Judgment öf the Court was delivered by ° 


Gajendragadkar, J.—The short and interesting question which arises for our 
decision 1n the present appeal ıs ın respect of the powers of the High Court in 
disposing of appeals under section 423 (1) (b) of the Code of Criminal Procedure. 
It dealing with an appeal preferred by a convicted person against the order of con- 
viction and sentence imposed on him by the trial Court can the High Court in exercise 
of its appellate powers under section 423 (1) (b) reverse the finding of acquittal re- 
corded by the trial Court in favour of the appellant 1n respect of an offence which 
is directly not the subject-matter of the appeal ? On this question there has been 
a difference of opinion amongst our High Courts, and it appears from reported deci- 
sions that in the same High Court sometimes conflicting views have been expressed 
on the point. 


This question arises in this way. In the Court of Sessions, Visakhapatnam: 
Division, the respondent Thadi Narayana was charged at the instance of the 
appellant the State of Andhra Pradesh with having commutted offences punishable 
under section 302 and section 392 of the Indian Penal Code. The case against 
her was that on 27th December, 1956, at about night-meal-time at Gangacbolapenta 
she committed the murder of a minor girl K. Sriramulamma by stabbing her 
with a knife and thus rendered herself liable to be punished under section 302. It 
was also alleged against her that at the aforesaid time and place and in the course 
of the same transaction she had robbed the said victim of her four pairs of gold 
Konakammulu and a pair of gold Alakalu and thereby committed the offence of 
robbery under section 392. On 16th April, 1957, the learned trial Judge found that 
the charges against the respondent under sections 302 and 392 had not been proved 
beyond a reasonable doubt, and so he acquitted her of the said offences. He, how- 
ever, held that the respondent was shown to have committed an offence under sec- 
tion 411 and so he convicted her of the said offence and sentenced her to undergo 
rigorous imprisonment for a period of two years. 


Against the order of conviction and sentence thus imposed on her the respon- 
dent preferred a jail appeal in the High Court of Andhra Pradesh. ‘This appeal 
was heard by Sanjeeva Rao Naidu, J. By his Judgment delivered on 22nd July, 
1958, the learned Judge expressed his conclusion that he was satisfied that gross 
miscarriage of justice had resulted ın the case : ° 

** and the only way to rectify this 1s to order the retrial of the case on the original charges under 


sections 302 and 392 of the Indian Penal Code so that the accused may be properly tried thereon. and 
if found guilty, convicted fo. the offence or offences proved by evidence to have neen commutted by 


her 33 


In the result the conviction and sentence of the accused under section 411 was. 
set aside and the case was remanded to the trial Court for retrial on the charges 
already framed against her. 


Accordingly when her retrial commenced on 3rd November, 1958, an appli- 
cation was made on behalf of the respondent before the trial Judge (Criminal M.P. 
No. 242 of 1958) 1n which it was urged that her trial in respect of the offences under 


sections 302 and 392 was not permissible having regard to the order of acquittal. 
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which had been passed in her favour at the original trial The validity of the plea 
of autrefois acquit thus raised by the respondent was challenged by the appellant, and it 
was urged that by virtue of the order passed by the High Court ordering her retrial 
the trial Court in law was bound to proceed with the retrial. The trial Judge yp- 
held this contention and observed that he was bound to obey the directions given by 
the High Court and if he were to examine the merits of the contention raised before 
him by the respondent he would be transgressing his limits, because the determination. 
of the point raised by the respondent would necessarily involve examining the cor- 
rectness or otherwise of the High | Court's order directing a retrial The trial Court 
thus rejected the application made by the respondent. 


*^ Against this order the respondent moved the High Court by her Criminal 
Revision Application No. 636 of 1958 The Criminal Revision Application was 
placed before a Full Bench because 1t raised two important questions of law. These 
questions were thus framed: 

(1) Where an accused is tried by a Sessions Court on charges of murder and robbery, ‘and the 
Sessions Court acquits the accused of those charges and convicts her only of an offence under section 
411, Indian Penal Code and the accused appeals to the High Court against the conviction and sen- 
tence but the State Government does not appeal agaist the acquittal of the accused on charges of 
murder and robbery, is ıt open to the High Court to set aside the conviction and sentence under sec- 
tion 411, Indian Penal Code and order the accused to be retried on the charges of muder and robbery ? 


(2) When in pursuance of the order of the High Court the Sessions Court agam frames charges. 
under sections 302 and 392, Indian Penal Code against the accused, 1s it or is ıt not open to the 
aor to plead the statutory bar of ‘autrefoss acqut ° under section 403, Criminal Procedure 

c: 

The answer given by the Full Bench to the first question 1s that except 1n exercise of 
the revisional powers under section 439 of the Code of Criminal Procedure sub- 
ject to the limitations prescribed therein it is not open to the High Court to order 
a retrial on the charges on which the accused was acquittal by the trial Court in: 
an appeal by the accused against his conviction, though it 1s empowered to reverse 
the conviction and order a retrial on that charge alone. On the second question 
the Full Bench held that ıt was open to the accused to plead the bar of autrefois acquit 
under section 403 notwithstanding the order of the High Court unless there 1s an- 
adjudication on the acquittal by the High Court either under section 423(1) (a) 
or section 439 of the Code of Criminal Procedure. As a result of these answers. 
the revisional application preferred by the respondent was allowed, her plea under 
section 403 was upheld and 1t was ordered that the retrial of the respondent for the 
offences under sections 302 and 392 of the Indian Penal Code cannot be proceeded’ 
with. This order was passed on llth March, 19591, It 1s against this order that 
the appellant has come to this Court by Special Leave. 


The powers of the appellate Court in disposing of appeals are prescribed by 
section 423 of the Code This section occurs in Chapter XXXI of the Code which 
deals with appeals, reference and revision. In the present appeal we are concerned 
with the provisions of section 423 (1) (b). However, it 1s convenient to read 
section 423 (1) (a) and (b): 


423 (1) The Appellate Court shall then send for the record of the case, if such record 1s not 
already m Court After perusing such record, and hearing the appellant or his pleader, if he appears, 
and the Public Prosecutor, if he appears, and, ın case,of an appeal under section 411-À, sub-section 

2) or section 417, the accused, if he appears, the Court may, if ıt considers that there js no sufficient 
ground for interfering, dismiss the appeal, or may— á 


(a) 1n an appeal from an order of acquittal, reverse such order and direct that fu. ther inquiry 
be made, or that the accused be retried or commutted for trial, as the case may be, or find him guilty 
and pass sentence on him according to law , 


(b) in an appeal from conviction, (1) reverse the finding and sentence, and acquit or discharge 
the accused, or order him to be retried by a Court of competent jurisdiction subordinate to such 
Appellate Court or commutted for trial, or (2) alter the finding, maintaining the sentence, or, with or 
without altering the finding, reduce the sentence, or, (3) with or without such. reduction. and with 
or without altering the finding, alter the nature of the sentence, but, subject to the provisions of 
section 106, sub-section (3), not so as to enhance the same ; 
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1 TheFull Bench decision is reported as (1959) 2 An. WR 29° (1959) MLJ (Crl.). 
Thad: Narayana v. The State of Andhra Pradesh, 524 (F,B ). 
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Section 423(1) (a) expressly deals with an appeal from an order of acquittal and 
it empowers the Appellate Court to reverse the order of acquittal and direct that 
further inquiry be made or that the accused may be tried or commutted for trial, 
asthe case may be, or ıt may find him guilty and pass sentence on him according 
tolaw. In appreciating the powers conferred on the Appellate Court in dealing with 
an appeal against an order of acquittal it 1s necessary to bear 1n mind that the only 
forum where an appeal can be preferred against an original or an appellate order 
of acquittal 1s the High Court, that is to say, the powers conferred on the Ap- 
pellate Court by section 423 (1) (a), can be exercised only by the High Court and 
not by any other Appellate Court. Under section 408 the Court of Sessions Js an 
Appellate Court to which appeals from orders of conviction passed by an Assistasat 
Sessions Judge, a District Magistrate or any other Magistrate be, and so the Court 
of Sessions 1s an Appellate Court, but no appeal against an order of acquittal passed 
by any of the aforesaid authorities can he to the Court of Sessions. All appedis 
against acquittal whether passed by the trial Court or the Appellate Court lie only 
to the High Court, and so the powers prescribed by section 423 (1) (a) can be exer- 
cised only by the High Court. As we will presently point out this fact has some 
bearing on the construction of the material words used in section 423 (1) (5) (2). 


Section 423 (1) (5) (1) in terms deals with an appeal from a conviction, and it 
empowers the Appellate Court to reverse the finding and sentence and acquit or 
discharge the accused or order a retrial by a Court of competent jurisdiction sub- 
ordinate to such Appellate Court or committed for trial. In the context ıt ıs obvious 
that * the finding " must mean the finding of guilt. The words “ the finding and 
sentence "' are co-related. ‘They indicate that the finding ın question is the cause 
and the sentence is the consequence ; and so what the Appellate Court is empowered 
to reverse 1s the finding of guilt and consequently the order as to sentence. ‘There 
1s no difficulty in holding that section 423(1) (5) (1) postulates the presence of an 
order of sentence against the accused and it 1s 1n that context that it empowers the 
Appellate Court to reverse the finding of guilt and sentence and then to pass any one 
of the appropriate orders therein specified. In our opinion section 423 (1) (5) (1) 
is, therefore, clearly confined to cases of appeals preferred against orders of conviction 
and sentence, and the powers exercisable under it are therefore conditioned by the 
said consideration. It 1s impossible to accede to the argument that the powers 
conferred by thus clause can be exercised for the purpose of reversing an order of 
.acquittal passed 1n favour of a party 1n respect of an offence charged in dealing with 
.an appeal preferred by him against the order of conviction in respect of another 
-offence charged and found proved. There can thus be no doubt that the order 
passed by Mr. Justice Naidu cannot be justified under this clause. 


At this stage it would be relevant to point out that Mr. Justice Naidu did not 
purport to proceed under section 439 in dealing with the respondent's case when 
the appeal preferred by her against her conviction was being argued before him. 
It ıs true that the learned Judge noticed that the appeal ın question was a jail appeal 

.and the respondent was not defended by a lawyer. So he ordered Mr. A. 
' Gangadhara Rao, an Advocate of the Court, to appear amicus curiae to argue the 
plea on behalf of the respondent ; but, as the Full Bench has pointed out, the re- 
.cord clearly shows that neither the respondent nor her pleader was given notice 
under section 439 (2) of the Code, and even the Advocate appointed amicus curiae 
did not know much less the respondent herself that the learned Judge intended to 
exercise his powers under section 439 against the respondent in respect of the offences 
under sections 302 and 392 despite the fact that the appellant had not perferred 
an appeal against the order of acquittal passed in favour of the respondent on those 
grounds. ‘Therefore, it 1s unnecessary for us to consider in this appeal the question 
about the scope and effect of the provisions of sections 423 and 439 of the Code 
read together. The only provision under which the order passed by Mr. Justice 
Naidu is seriously sought to be supported is section 423 (1) (b) (2) and it ıs to that 
provision that we must now turn. 


It is urged by Mr. Choudhury on behalf of the appellant that in construing 
the expression “‘ alter the finding " it would be necessary to remember that when 
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the High Court deals with an appeal against conviction the proceedings in the Ap- 
pellate Court are in substance a continuation of the proceedings 1n the trial Court 
and so the entire case 1s 1n that sense pending before the Appellate Court. The 
argument 1s that ın exercising the powers conferred on ıt by section 423 (1) (b *(2) 
the High Court is not confined only to the order of conviction which is directly the 
subject-matter of the appeal but 1t 1s possessed of the entire proceedings of the case 
against the accused and st ıs in the hight of this fact that the expression “alter the 
finding " must be construed. In our opinion, this argument is not well-founded. 
The scheme of section 423 itself clearly shows that when appeals against conviction 
arewbrought before the Appellate Court by the convicted person it 1s only the orders 
*6f conviction and matters incidental thereto that fall to be decided by the Appellate 
Court. Anorder of acquittal passed 1n favour of an accused person can be challenged 
by an appeal as provided by section 417 of the Code, and section 423 (1) (a) there- 
fore expressly deals with the powers of the High Court ın dealing with such appeals 
against orders of acquittals. Prima facie, ifan order of acquittal ıs not challenged 
by an appeal as contemplated by section 417 and if no action is taken by the High 
Court under section 439 the said order of acquittal becomes final and cannot be 
impugned indirectly by the State 1n resisting an appeal filed by a convicted person 
against his conviction. In a case where several offences are charged against an ac- 
cused person the trial is no doubt one , but where the accused person is acquitted 
of some offences and convicted of others the character of the appellate proceedings 
and their scope and extent 1s necessarily determined by the nature of the appeal 
preferred before the Appellate Court If an appeal 1s preferred against an order 
of acquittal by the State and no appeal is filed by the convicted person against his 
conviction 1t 15 only the order of acquittal which falls to be considered by the Appellate 
Court and not the order of conviction. Similarly, if an order of convic- 
tion 1s challenged by the convicted person but the order of acquittal 1s not challenged 
by the State then ıt 1s only the order of conviction that falls to be considered by the 
Appellate Court and not the order of acquittal. "Therefore, the assumption that 
the whole case 1s before the High Court when 1t entertams an appeal against convic- 
tion is not well-founded and as such it cannot be pressed into service in construing 
the expression “alter the finding ”. 


In this connection we ought to recall the fact that it 1s only the High Court which 
is authorised to entertain appeals against acquittal under section 417 of the Code. 
But the provisions of section 423(1) (b) are applicable to all the Appellate Courts 
and so the meaning of the expression “ alter the finding " cannot change according 
as the Appellate Court is the High Court or the Court of Sessions. It 1s common 
ground that the Court of Sessions which 1s an Appellate Court cannot alter the finding 
of acquittal ın pursuance of the provisions of section 423 (1) (5) (2) but the argument 
is that the High Court can. This argument puts two different interpretations on 
the same expression “ alter the finding ? and that would not be a proper mode to 
adopt ın construing the clause. We are, therefore, inclined to hold that just as the 
Court of Sessions 1s not entitled to alter the finding of acquittal in exercising its 
powers under section 423(1) (b) (2) so 1s the High Court not entitled to do it. In 
other words, the expression “‘ alter the finding ” has only one meaning, and that 
is alter the finding of conviction and not the finding of acquittal. 


Besides, if the expression “‘ alter the finding" was to include the power to re- 
verse the finding of acquittal ıt 1s not easy to realise why section 423 (1) (a) should 
have been enacted at all. From the very fact that section 423 (1) (a) deals 
independently with the topic of appeals from orders of acquittal it would be 
reasonable to infer that the appellate power in respect of the orders of acquittal are 
dealt with separately and exclusively under section 423 (1) (a), whereas appellate 
powers to deal with orders of conviction are dealt with separately and exclusively 
under section 423(1) (b). The scheme of section 423, therefore, 1s inconsistent with 
the argument that clause (2) of section 423(1) (b) covers orders of acquittal and 
empowers the Appellate Court to alter the said orders. 

As a matter of construction the words “ the finding " in the expression “ alter 
the finding " must mean the finding of conviction, because the clause begins with 
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* m an appeal from a conviction " and it is obvious that read in the context of 
the opening words of the clause “ the finding " must mean the finding of convic- 
tion and no other It is with an appeal from conviction that the clause deals and 
it is the finding of conviction or guilt which ıt empowers the Appellate Court 
to alter. The word “ alter ” must in the context be distinguished from the word 
* reversed". Whereas, under section 423 (1) (b) (1) power 1s conferred on the High 
Court to reverse the order of conviction the power conferred on the Appellate Court 
by the expression "alter the finding" is merely the power to alter. Reversal of the 
order implies 1ts obliteration, whereas alteration would imply no more than modi- 
fication and not its obliteration. This consideration also shows that what thewex- 
pression aims at ıs the finding of conviction or guilt and not the finding of acquitta 
or innocence. 


There 1s yet another consideration which leads to the same conclusion. Sec= 
tion 423 (1) (b) (2) emphatically refers to the sentence and requires that despite the 
alteration of the finding the sentence must be maintained. In other words, the 
finding and the sentence go together and the clause provides that even if the find- 
ing 1s altered the sentence may be retained. | Similarly, the sentence may be reduced 
with or without altering the finding. The reference to the sentence in both the 
cases indicates that the finding which can be altered under the clause 1s a finding 
which has led to the imposition. of sentence on the accused person ‘This clause 
would naturally raise the question as to what are the kinds of cases 1n which the power 
can be exercised. The answer to this question 1s furnished by the provisions of sec- 
tions 236, 237 and 238. Section 236 deals with cases where it 1s doubtful what 
offence has been committed, section 237 with cases where a person may be charged 
with one offence and yet he can be convicted of another, and section 238 with cases 
where the offence proved includes the offence charged and another offence not so 
charged. Where a person 1s charged with a major offence, such as for instance 
under section 407 of the Indian Penal Code, he may be convicted either of that offence 
or ofa minor offence, as for instance under section 406. That is the result 
of section 238 of the Code. Now, if a trial Court charges, and convicts an accused 
person of, an offence under section 407 and sentences him the Appellate Court 
may alter the finding of guilt of the accused from section 407 to section 406 and in 
that case 1t may retain the same sentence or reduce it. It is, however, clear that in 
exercising the power conferred by section 425 (1) (b) (2) the sentence imposed on 
an accused person cannot be enhanced, and that may mean that the conviction of 
a minor offence may not be altered into that of a major offence. In our opinion, 
therefore, the power conferred by section 425 (1) (b) (1) 1s intended to be exercised 
in cases falling under sections 236 to 238 of the Code. We would accordingly hold 
that the power conferred by the expression “ alter the finding " does not include the 
power to alter or modify the finding of acquittal, The finding specified in the 
context means the finding as to conviction, and the power to alter the finding can 
be exercised in cases like those which we have just indicated. 


If section 423 (1) (b) (2) was intended to confer power on the Appellate Court to 
alter findings of acquittal the whole clause would have been differently worded 
and section 423 (1) (a) would not have found a separate place in the section. 
Besides, 1f without an appeal against an order of acquittal the finding as to acquittal* 
can be altered by the Appellate Court 1t 1s not easy to appreciate why section 439 
should have been separately enacted. Section 439 hss been separately enacted in 
order to empower the High Court 1n the interest of justice to examine the orders 
of acquittal and if it 1s satisfied that 1n any case the order of acquittal needs to be 
revised the High Court can exercise its powers suo motu. The Legislature has there- 
fore deliberately provided wide powers under section 439 in the interest of justice, 
and so 1t 1s very unlikely that the Legislature-could have intended to confer a 
similar power on the High Court under section 423 (1) (b) (2). 


In this connection we ought to deal with another argument which is sometimes 
pressed into service in support of the wider construction of the clause "alter the 
finding ". It ıs said that the provisions of section 439 apply to cases where there is 
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a complete and express order of acquittal, whereas section 423 (1) (b) (2) covers 
cases of implied and partial acquittal. It 1s also urged that whereas there 1s a specific 
provision made in section 439 (4) by which the High Court 1s precluded from con- 
verting a finding of acquittal into one of conviction there is no such dimitaéion 
in section 423, Both these arguments do not appear to us to be well-founded. In 
regard to the argument of imphed acquittal being open to review by the High Court 
under section 423 (1) (b) (2) ıt would be enough to refer to a decision of the Privy 
Council where this argument has been rejected In Kishan Singh v. The King 
Emperor!, the appellant had been tried by a Sessions Judge under section 302 on a 
charge of murder. He was convicted under section 304 of culpable homicide not 
e@mounting to murder. This conviction was recorded in the hght of the 
provisions of section 238 (2) of the Code. For the offence under section 304 he was 
sentenced to five years’ rigorous imprisonment. While convictmg the appellant 
under section 304, the trial court did not record a specific order of acquittal for the 
offence under section 302. The State Government did not appeal but applied for 
revision on the ground that the appellant should have been convicted of murder 
and that the sentence was inadequate. The High Court thereupon convicted 
the appellant of murder and sentenced him to death. This order of conviction 
and sentence was successfully challenged by the appellant before the Privy Council. 
The Privy Council held that the finding at the trial ought to be regarded as of 
acquittal on the charge of murder and that consequently section 439 (4) of the 
Code precluded the High Court from having jurisdiction upon revision to convict 
on that charge. Dealing with the argument that section 439 (4) should be confined 
only to cases where there 1s complete acquittal their Lordships thought it neces- 
sary to say that 
* f the learned Judges of the High Ccurt of Madras intended to hold that the prohibition in 
section 439, sub-section (4) refers only to cases where the trial has ended in a complete acquittal of the 
accused ın respect of all charges or offences, and not to a case such as the present, where the accused 
has been acquitted of the charge of murder, but convicted of the minor offence of culpable homicide 
not amounting to murder, their Lordships are unable to agree with that part of their decision, The 


words of the sub-section are clear and there can be no doubt as to their meaning There is no justifi- 
cation for the qualification which the learned Judges attached to the sub-section ” 


It would thus be clear that any attempt to confine the operation of section 439 
(4) to cases of the so-called complete acquittal cannot be entertained , and so it 
would be idle to suggest that section 423 (1) (b) (2) covers cases of implied or partial 
acquittal and section 439 deals with cases of express and complete acquittal In 
setting aside the order of conviction for the offence of murder imposed by the High 
Court on the appellant the Privy Council observed that the High Court had acted 
without jurisdiction and so 1t could not accept the plea that no prejudice had thereby 
been caused to the appellant. This case, therefore, clearly establishes that in exer- 
cising the powers conferred on ıt by section 423 (1) (b) the High Court cannot con- 
vert acquittal 1nto conviction , that can be done only by adopting the procedure 
prescribed in section 439 of the Code. 


Then, as to the argument based on the specific provision contained ın section 
439 (4) ıt is obvious that no such limitation could have been prescribed ın regard 
to the provisions of section 423 (1) (b) for the reason that the orders of acqutttal 
eare outside the purview of that clause Therefore, 1t would be unreasonable to 
suggest that because there 1s no limitation on the power of the High Court as there 
is in section 439 (4) the High Court can, in dealing with an appeal against convic- 
‘tion, alter the finding of acquittal recorded at the Trial in favour of the accused 
person. We must accordingly hold that the Full Bench of the Andhra High Court 
was right in coming to the conclusion that Mr. Justice Naidu acted without juris- 
diction in altering the finding and order of acquittal passed 1n favour of the respon- 
dent in respect of the offences under sections 302 and 392 when he was dealing with 
the appeal preferred by the respondent against her conviction under section 411 


In this connection we may incidentally refer to the observations made by 
Venkatarama Ayyar, J, who spoke for the Court, ın Jayaram Vithoba and another v. 
p S JA MESA ONU POUR OVER ORUM ee 


I, (1927-28) 55 MLJ 786° L.R. 55 IA 390. 
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The State of Bombay!. In dealing with the contention of the accused that the Court 
had no power under section 423 (1) (b) of the Code of Criminal Procedure to award 
a sentence under section 148 1n a case where the accused was charged under sections 
324 and 148 of the Indian Penal Code, the High Court had observed that they had 
ample power to transpose the sentence so long as the transposition does not amount 
to enhancement, and this observation raised a question about the construction of 
m 423 (1) (b). Deahng with the said question, Venkatarama Ayyar, J. obser- 
ve 


there 1s nothing about the transposition of the sentence under section 423 (1) (P) It only 
provides for altering the finding and maintaining the sentence, and that can apply only to cases Where | 
the finding of guilt under one section 1s altered to a finding of guilt under another. The section 
makes a clear distinction between a reversal of a finding and its alteration ’’. 


These observations seem to take the same view of the scope and effect of the 
provisions of section 423 (1) (b) as we are inclined to do. 


As we have already indicated at the commencement of this judgment, on 
the question raised for our decision in the present appeal there has been conflict 
of judicial opinion. We do not, however, propose to consider the several decisions 
to which our attention was drawn because, m our opinion, no useful purpose would 
be served by examining the facts in all those cases and subjecting to scrutiny the 
reasons adopted for arriving at different conclusions. We would, therefore, content 
ourselves with the broad statement that the respondent has relied upon the decisions 
in Indra Kumar Nath v The State?, The State v. Amalesh Chandra Ray?, Fulo v State* 
(Full Bench), and Taj Khan and others v, Rex® (Full Bench), whereas the appellant 
has relied upon the decisions ın Krishna Dhan Mandal and others v. Queen- Empress, 
Queen Empress v. Fabanulla and another?, Yn Re Illuru Lakshmiah and another®, Golla 
Hanumappa and others v. Emperor®, Re K. Balt Reddi19, In Re Rangiah!!, Bawa Singh v. 
The Crown}? (Full Bench) and the majority judgment in Emperor v. Zamir Casim and 
others19, The minority view expressed by Mr. Justice Mulla in Emperor v. Ramir 
Casim and others®, contains a careful and exhaustive discussion of the topic and the 
respondent has strongly relied upon it. 


There is one more point which still remains to be considered and that is the 
subject-matter of the second issue referred to the Full Bench. It is urged before 
us by Mr Choudhury on behalf of the State that the Full Bench itself has acted in 
excess of jurisdiction 1n entertaming the plea raised by the respondent under section 
403, because he contends that the judgment delivered by Mr. Justice Naidu could 
not be revised by the High Court having regard to the provisions of section 369 of 
the Code. We have already mentioned that this question has also been answered 
in favour of the respondent by the Full Bench. The judgment of the Full Bench 
does not show that the effect of the provisions of section 369 was argued before it. 
In substance, however, the Full Bench has held that the order passed by Mr. Justice 
Naidu 1s outside the authority conferred on the High Court under section 423 (1) (5) 
(2) and as such can be treated to be without jurisdiction and therefore a nullity. We 
do not propose to decide this point 1n the present appeal, because we have allowed 
Mr. Rama Reddy, who apppeared for the respondent at our instance, to make an 
application for Special Leave against the order passed by Mr. Justice Naidu. Accord-, 
ingly Mr Rama Reddy has made an application, Special Leave Petition (Criminal) 
No. 476 of 1961, for Special Leave and has prayed for excuse of delay made 1n filing 
it Having regard to the very unusual circumstances in which the present appli- 
cation has been made we feel no difficulty in condoning the delay made by the 
respondent ın filing her application for Special Leave and granting her Special 
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Leave to appeal against the order ın question In fairness we ought to add that 
Mr. Choudhury did not resist the respondent’s prayer for excuse of delay in the 
present case. Since we are now possessed of an appeal, Criminal Appeal No. 112 
of 1961, filed by Special Leave against the Judgment and order of Mr. Justice Nasdu 
the question as to whether the Full Bench could have considered the validity of the 
said judgment and order has become a matter of academic importance. There 
can be no doubt that in the appeal preferred by the respondent against the said 
order ıt is certainly open to her to challenge its validity, and as we have come to the 
conclusion that the order passed by Mr. Justice Naidu 1s without jurisdiction we 
havg no difficulty ın allowing the respondent's appeal and setting aside the said order. 
ec 
In the result the appeal preferred by the respondent agamst the order passed 
by Mr. Justice Naidu 1s allowed and the order under appeal ıs set aside. ‘The 
‘Inevitable consequence of this decision 1s that Criminal Appeal No. 222 of 1959 
preferred by the State fails and is dismissed 


The Appeals having been placed before their Lordships for clarification of the 
operative portion of the Order dated 24th July 1961, the Court made the following 


OnpER[.—Criminal Appeals Nos 222 of 1959 and 112 of 1961 have been 
placed before us today for clarifying the operative portion of the order We have 
heard counsel for both the parties and by consent we direct that the following 
paragraph should be substituted for the final order ın the judgment. 


“In the result Criminal Appeal Nos 112 of 1961 preferred by the respondent 
Thadi Narayana ıs allowed and the High Court's order passed in Criminal Appeal 
No. 237 of 1957 by which case against her had been sent back for retrial on the 
original charges against her under sections 302 and 392 of the Indian Penal Code 
is set aside. The consequence of this decision 1s that the order of acquittal passed 
in her favour by the‘trial Court ın respect of the said offences is restored ‘The 
State has not preferred any appeal against the High Court’s decision in Criminal 
Appeal No. 237 of 1957 whereby the conviction of Thadi Narayana in respect of 
the offence under section 411 and sentence imposed on her in that behalf have 
been set aside while ordering her retrial for the major offences under sections 302 
and 392 of the Indian Penal Code ; and so this latter order of aquittal in respect 
of section 411 will stand. In the circumstances of this case this result cannot be 
avoided. Criminal Appeal No. 222 of 1959 preferred by the State against the 
decision of the Full Bench therefore fails and 1s dismissd.”’ 


Cr. A No 222 of 1950 dismissed and 
Cr. A. No. 112 of 1961 allowed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PRESENT :—K. Sussa Rao, RAGHUBAR DAYAL AND J. R. Mupnorxan, JJ. 


Kundan Lal Rallaram -. Appellant* 
v. 
The Custodian, Evacuee Property, Bombay .. Respondent. 


Negotiable Instruments Act (XXXVI of rud. section 118—Persumption as to Consideration having passed — 
Ps and applicability —Ewdence Act (I of 1872), section 114, Illustration (g)—Rebuttal of the presumption — 
ect 


If relevant evidence 1s withheld by the plaintiff, section 114 of the Evidence Act enables the Court 
to draw a presumption to the effect that, 1f produced, the same would be unfavourable to the plamtiff, 
This presumption, if raised by a Court, can under certain circumstances rebut the presumption of law 
under section. 118 of the Negotiable Instruments Act (XXXVI of 1881) as to consideration having 
passed. The evidence required to shift the onus of proof need not necessarily be direct evidence > 


it may comprise circumstantial evidence or presumptions of Jaw or fact. 
Si S 


T 9th August, 1961, 
*Civil Appeal No 433 of 1959. 16th_March, 1961, 
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In the mstant case, the appellant has documentary evidence as well as oral evidence to prove 
that consideration passed, but he wilfully withheld them The above circumstantial evidence coupled 
with the wilful withholding of the material evidence in the case, would be legal evidence to hold that 
the presumption raised under section 118 of the Negotiable Instruments Act, was rebutted 


* Murugesam Pillar v Gnana Sambandha Pandara Sannada ILR 40 Mad 402 LR 441A 98 32 
MLJ 369 AIR 1917PC 6 ~ 


Rameshar Singh v Bapt Lal Patsak (1929) 57 MLJ 565 AIR 1929 P C 95 
Ehralal v Badkulal (1953) SC J 315 (1953) 13M L J 725 AIR 1953SC 225, rehed on. 


Appeal by Special Leave from the Judgment and Order dated the 13th July, 
1957, of the Custodian-General of Evacuee Property, New Delhi, in Revision 


No. 1090-R/Judl /Bombay/1956 *e 
Achhru Ram, Senior Advocate (K. L. Mehta, Advocate, with him), for Appellant. 
H j Umrigar and T. M Sen, Advocates, for Respondent. o 


The Judgment of the Court was delivered by 


Subba Rao, F —' This 1s an appeal by Special Leave from the order dated 13th 
July, 1957, of the Costodian-General of Evacuee Property, New Delhi. 


One Abdul Satar Ahmedhoy owned a factory known as Empire Tin Factory 
at Hathi Baug, Love Lane, Mazagaon, Bombay On partition of the country he 
migrated to Pakistan One Nathuram Ramaldas, a resident of Karachi, owned 
a shop there named Indian Electric and Tradmg Company. Abdul Satar Ahmed- 
bhoy and Nathuram Ramaldas agreed to enter into a transaction of exchange 1n res- 
pect of the said properties For the purpose of exchange the Empire Tin Factory 
at Bombay was valued at a sum of Rs 1,48,000 and the Indian Electric and ‘Trading 
Company, at Karachi was valued at Rs. 1,00,000 In respect of the balance of 
Rs 48,000 payable by Nathuram Ramaldas to Abdul Satar Ahmedbhoy, the former 
paid to the latter a sum of Rs 11,000 in cash and executed a promissory note dated 
24th December, 1947, in his favour for the balance of Rs 37,000. On or about 
22nd March, 1948, Abdul Satar Ahmedbhoy endorsed the said promissory note 
in favour of the appellant Kundan Lal Rallaram It 1s said that the said endorse- 
ment was made 1n consideration of the transfer of the stock-in-trade of the appelant's 
business ın radios and gramphones ın Karachi. On 13th November, 1948, the ap- 
pellant made a demand on Nathuram Ramaldas for the payment of the amount due 
under the promissory note, but Nathuram Ramaldas denied his hability. There- 
upon having made a demand for payment on Abdul Satar Ahmedbhoy and having 
received his reply repudiating his hability, Nathuram Ramaldas filed a suit (No. 
411 of 1950) 1n the High Court at Bombay against Abdul Satar Ahmedbhoy and the 
executant of the promissory note for the recovery of the amount due thereunder. 
Subsequent to the filing of the suit, the Deputy Custodian of Evacuee Property, 
Bombay, issued a notice dated 23rd September, 1950, to Abdul Satar Ahmedbhoy 
to show cause why he should not be declared an evacuee under the Admunistra- 
tion of Evacuee Property Act, 1950 (Act XX XI of 1950) (hereinafter called the Act). 
The Deputy Custodian, by his order dated 25th October, 1950, declared the said 
Abdul Satar Ahmedbhoy an evacuee under section 2 (d) (1) and (1) of the Act 
and the said promissory note as an evacuee property ‘The appellant filed a peti- 
tion under section 40 of the Act before the Custodian of Evacuee Property, Bombay,e 
for confirmation of the transaction of exchange whereunder he became the endorsee 
of the promissory note. The Deputy Custodian, by his order dated 10th July, 
1951, held that the endorsement of the promissory note was not bona fide or for valu- 
able consideration and, on that finding, rejected the petition The appellant filed 
an appeal against that order to the Custodian of Evacuee Property, Bombay, on 
10th August, 1951, and the same was dismissed on 10th September, 1951. But the 
Custodian-General, by his order dated 7th December, 1955, 1n revision remanded 
the case to the Custodian for further enquiry after giving the parties an opportunity 
to produce fresh evidence with regard to the genuineness or otherwise of the 
signature of Abdul Satar Ahmedbhoy to the endorsement. On remand, the Custo- 
dian, after considering the entire evidence placed before him, found that the transac- 
tion of exchange between Abdul Satar Ahmedbhoy and Nathuram Ramaldas was 
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without consideration, though the endorsement on the reverse of the promissory 
note by Abdul Satar Ahmedbhoy ın favour of the appellant was proved. On revision 
the Custodian-General agreed with the Custodian that the endorsement was not 
supported by consideration, and, on that finding, dismissed the petitiont Hefice 
this appeal. 


Learned counsel for the appellant contended that the finding of the Custodian- 
General was vitiated by the fact that he had held erroneously that the presumption 
under section 118 of the Negotiable Instruments Act in favour of the appellant that 
the consideration had passed for the endorsement of the promissory note was 

eebfitted by evidence and circumstances in the case, when as a matter of fact the 
respondent did not produce any evidence in rebuttal. 


e To appreciate this argument ıt would be necessary to notice at the outset the 
Scope of the presumption under section 118 of the Negotiable Instruments Act 
and also the different methods available to a person against whom such a 
presumption 1s drawn to rebut the same. The relevant part of section 118 of the 
Negotiable Instruments Act reads : 


** Until the contrary 1s proved, the following presumptions shall be made — 


(a) that every negotiable instrument was made or drawn for consideration, and that every 
such instrument, when 1t has been accepted, indorsed, negotiated or transferred, was accepted, 
indorsed, negotiated or transferred for consideration.” 

This section lays down a special rule of evidence applicable to negotiable instru- 
ments. ‘The presumption 1s one of law and thereunder a Court shall presume, inter 
alia, that the negotiable instrument or the endorsement was made or endorsed for 
consideration. In effect 1t throws the burden of proof of failure of consideration on 
the maker of the note or the endorser, as the case may be. The question 1s, how the 
burden can be discharged? The rules of evidence pertaining to burden of proof 
are embodied in Chapter VII of the Evidence Act. The phrase “burden of proof? 
has two meanings—one the burden of proof as a matter of law and pleading and the 
other the burden of establishing a case , the former 1s fixed as a question of law on 
the basis of the pleadings and ıs unchanged during the entire trial, whereas the 
latter 1s not constant but shifts as soon as a party adduces sufficient evidence to raise 
a presumption in his favour. The evidence required to shift the burden need not 
necessarily be direct evidence, z e., oral or documentary evidence or admissions made 
by opposite party ; 1t may comprise circumstantial evidence or presumptions of 
law or fact. To illustrate how this doctrine works 1n practice, we may take a suit 
on a promissory note. Under section 101 of the Evidence Act, 


“Whoever desires any Court to give Judgment as to any legal right or lability dependent on 
the existence of facts which he asserts, must prove that those facts exist ” 


Therefore, the burden initially rests on the plaintiff who has to prove that the promis- 
sory note was executed by the defendant. As soon as the execution of the promissory 
note 1s proved, the rule of presumption laid down ın section 118 of the N egotiable 
Instruments Act helps him to shift the burden to the other side The burden of proof as 
a question of law rests, therefore, on the plaintiff ; but as soon as the execution 1s 
proved, section 118 of the Negotiable Instruments Act imposes a duty on the Court 
‘to raise a presumption in his favour that the said instrument was made for considera- 
tion. This presumption shifts the burden of proof 1n the second sense, that 1s, the 
burden of establishing a case shifts to the defendant. The defendant may adduce 
direct evidence to prove that the promissory note was not supported by considera- 
tion, and, if he adduced acceptable evidence, the burden again shifts to the plaintiff, 
and so on. The defendant may also rely upon circumstantial evidence and, if the 
circumstances so relied upon are compelling, the burden may likewise shift again 
to the plaintiff. He may also rely upon presumptions of fact, for instance those 
mentioned ın section 114 and other sections of the Evidence Act. Under section 114 
of the Evidence Act, 

- “The Court may presume the existence of any fact which ıt thinks hkely to have happened, 


regard being had to the common course of natural events, human conduct and public and private 
business, in their relation fo the facts of the particular case,” 
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Illustration (g) to that section shows that the Court may presume that 
evidence which could be and is not produced would, if produced, be 
unfavourable to the person who withholds it. A plaintiff, who says that he 
hañ sold" certain goods to the defendant and that a promissory note was executed as 
consideration for the goods and that he 1s ın possession of the relevant account books 
to show that he was in possession of the goods sold and that the sale was effected 
for a particular consideration, should produce the said account books, for he is 
in possession of the same and the defendant certainly cannot be expected to produce 
his documents. In those circumstances, if such a relevant evidence 1s withheld 
by the plaintiff, section 114 enables the Court to draw a presumption to the efect 
that, if produced, the said accounts would be unfavourable to the plaintiff. Thi* 
presumption, if raised by a Court, can under certam circumstances rebut the pre- 
sumption of law raised under section 118 of the Negotiable Instruments Act. Briefly 
stated, the burden of proof may be shifted by presumptions of law or fact, and pre- 
sumptions of law or presumptions of fact may be rebutted not only by direct or cir- 
cumstantial evidence but also by presumption of law or fact. We are not concerned 
here with irrebuttable presumptions of law. 


We shall now notice some relevant decisions. The Privy Council in Muru- 
gesam Pilla: v. Gnana Sambandha Pandara Sannadhi+, observed : 


** A practice has grown up in Indian procedure of those ın possession of ımportant documents 
or information lying by, trusting to the abstract doctrine of the onus of proof, and failing, accordingly, 
to furnish to the Courts the best material for its decision With regard to third parties this may be 
nght enough—they have no responsibility for the conduct of the suit , but with regard to the parties 
to the suit it 1s in their. Lordships’ opinion, an inversion of sound practice for those desirmg to rely 
upon a certain state of facts to withhold from the Court the written evidence in their possession which 
would throw hght upon the proposition.” 


The same rule was reaffirmed in Rameshwar Singh v. Bapt Lal Pathak?, and was 
approved by this Court ın Hiralal v. Badkulal?. ‘These three decisions lay down that 
it 1s the duty of a party to a suit in possession of important documents to produce 
them ın Court, and 1f that duty is not discharged the Court may as well draw the 
presumption which it 1s entitled to do under section 114 of the Evidence Act. A 
Division Bench of the Madras High Court in Narayana Rao v. Venkatappayya*. ĉon- 
sidered the interaction of the provisions of section 118 of the Negotiable Instruments 
Act and section 114 of the Evidence Act in the matter of rebuttal of the presumption 
under the former section. After considering the earlier decisions, including those 
of the Privy Council ,Varadachariar, J., summarized the law at page 311 thus : 

** It has to be borne m mind that, when evidence has been adduced on both sides, the question 
of onus ıs a material or deciding factor only ın exceptional circumstances, Cf Yellappa Ramappa Naik v. 
v. Tippanna?, and that even the onus under section 118 of the Negotiable Instruments Act need not 
always be discharged by direct evidence adduced by the defendant , Muhammad Sharif Khan v Muham- 
mad Moozzum Alt Khan9, Singar Kunwar v Basdes Prasad” and Bishambar Das v Ismal® Not merely 
can the Court base 1ts conclusion on the effect of the evidence taken as a whole but ıt may also draw 
adverse inferences against a party who being ın a position to adduce better evidence deliberately abs- 


tams from doing so ; Murugesam Pillas v Gnana Sambandha Pandara Sannadi*, Guruswami Nadar v. 
Gopalaswamt Odayar?, and Raghavendra Rao v Venkataswam: JNayakan1? ” 


We respectfully accept the correctness of the said observations. 


Now let us apply this legal position to the facts of this case. In this case the* 
appellant gave evidence before the Deputy Custodian. His evidence discloses the 
following facts the appellant was doing business in radios and gramophones in 
Karachi 1n partnership with one Sarup Singh ; he transferred his shop to his friend 
Iqbal Hussain with the consent of the landlord without consideration and the stock- 
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in-trade for consideration to Abdul Satar Ahmedbhoy; he did not remember the name 
of the landlord whose permission he took before transferring the shop to Iqbal 
Hussain , he sold all his goods to Abdul Satar Ahmedbhoy who was a stranger 
to him and took from him a sum of Rs. 96-1-0 ın cash and took from him an endagse- 
ment in his favour of the promissory note for Rs 37,000 executed by another who 
was also a stranger to him , he prepared a hst of articles in the shop at the time of 
valuation, but the list was not produced , he admitted that he had accounts and 
that they might be in Delhi, but did not produce them , he stated that the whole 
business was managed by his partner, Sarup Singh, and though the partner 1s alive, 
and in India, he did not examine him as a witness. The aforesaid evidence discloses 
E “circumstances under which the stock-in-trade of the appellant was transferred 
to Abdul Satar Ahmedbhoy and the promissory note was endorsed in his favour. 
It also establishes that the appellant had documentary evidence as well as oral evi- 
dence to prove that consideration passed, but he wilfully withheld them. The said 
circumstantial evidence and the wilful withholding of the material evidence in 
the case would be legal evidence on the basis of which the Custodian-General held 
that the presumption raised under section 118 of the Negotiable Instruments Act 
was rebutted. The Custodian-General stated 1n his order as follows . 

“It cannot be denied that prima facie a negotiable instrument which has been endorsed shall be 
taken to have been drawn for consideration But if there is evidence to prove that there was no consi- 
deration for the endorsement then there can be no presumption to that effect As I have set out 
above the evidence and the circumstances of the case negative the fact that the promissory note was 
endorsed for consideration ” 

. . The proposition of law enunciated by the Custodian-General 1s correct and on 
the basis of the relevant legal evidence he held that the presumption was rebutted. 
‘The order of the Custodian-General 1s, therefore, correct both in law and m fact. 


In the result, the appeal fails and 1s dismissed with costs. ` 
K L.B. 
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Jetmull Bhojraj oo Appellant * 
v. 
"The Darjeeling Himalayan Railway Co., Ltd. and others ee Respondents. 


Limitation Act (IX of 1908), Articles 30 and 31—Scope and iapplicabitity—Ratlways Act (IX of 1890) 
section 7]—JNotwe under—Essenttals. 


By majority (Sarkar, 7 , holding contra) —The High Courts in India have taken the view that 
the object of service of notice under section 77 of the Railways Act, 1890, 1s essentially to enable the 
Railway Administration to make an enquiry and investigation as to whether the loss, destruction or 
deterioration was due to consignor’s laches or ta the wilful neglect of the Railway Administration and its 
servants and further to prevent stale and possibly dishonest claims bemg made when owing to delay it 
may be practically xmpossible to trace the transaction or check the allegations made by the consignor. 
It has also been held that a notice under section 77 of the Act should he liberally construed In this 
wiew the letter of July 9, 1946 (Exhibit 1 (y) which was sent to the General Manager of Darjeeling 
Himalayan Railway Co, Ltd., within six months of the booking of the consignment amounts to a 
sufficient notice for the purposes of section 77 of the Act 


' Where a person saysthat his consignment has not been delivered, as 1t should have been delivered 
according to the contract between him and the Railway Administration, he must be regarded as makmg 
it clear that he would be holding the Railway Administration. to its contractual engagement which 
necessarily involves the payment of damages for breach of that engagement ‘Thus not only the object 

"underlying section 77 of the Actis satisfied by the letter referred to above but also a claim for compensa- 
tion is implied in it. 


*C.A. No, 402 of 1959. 2nd May, 1962. 
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plaintiff on the ground of imitation to estabhsh that the loss or injury occured more than one year 
before the institution of the suit and since im the instant case, no attempt has been made on behalf of the 
Darjeeling Himalayan Railway Co, Ltd to show that the damage ın fact occurred more than one: 
year before the mstitution of the suit, the suit 1s not barred by time 


[ Ld 
Per Sarkar, J (contra) —A request to trace goods and expedite theu dehveiy is certainly 
not a claim for compensation 1n respect of them Section 77 of the Railways Act, 1890 requires sucha ~ 
claim to be preferred Thus the letter askmg that a search for the goods be made and they be delivered. 
1s not sufficient compliance with section 77 of the Act 


On the evidence produced in the case and the plaint it must be held that the damage 
to the goods occurred before Decmber 21, 1946, and the suit which was filed on April 9, 1948 
(after a lapse of more than an year from 21st December, 1946 1s barred by time under Article 30 
of the Limitation Act (IX of 1908). ee 


Appeal from the Judgment and Decree, dated the 15th March, 1956, of the 
Calcutta High Court in Appeal from Original Decree No. 236 of 1949 ° 


C B Aggarwala, Senior Advocate, (Sukumar Ghose, Advocate, with hun), for 
Appellant 


Rameshwar Nath, Advocate of M/s. Rajinder Narain & Go., for Respondents Nos.. 
I to 3 


D N. Mukherjee and D. Gupta, Advocates, for Respondent No. 4. 


The Court delivered the following Judgments— 


Sarkar, 7 —This appeal arises out of a suit for recovery of damages in respect of 
go bales out of 259 bales of cloth delivered on 10th May, 1946 at Wadi Bunder station: 
on the Great Indian Peninsula Railway, hereafter called the G I.P. Railway, to be 
carried from there to Giellekhola a station on the Darjeeling Himalayan Railway, 
hereafter called the DH Railway. In order to reach Giellekhola the goods had to 
be carried over four railways, namely, the G.I P. Railway, East Indian Railway, 
hereafter called the E I Railway, the Bengal Assam Railway, hereafter called the ^ 
B A. Railway and the D H. Railway., The goods had been booked through to be 
carried over all these railways. At all material times the railways other than the 
DH Railway, were owned by the Government of India, the DH Railway being 
owned by a private company. At some stage of the litigation the DH Railway 
Company went into liquidation and the liquidators were brought on the record. 


On yth June, 1946, 169 bales were delivered to the appellant to whom the 
Railway Receipt had been endorsed. Various correspondence thereafter ensued 
as to the remaining go bales with which alone the présent litigation 1s concerned. 
About September, 1946, the wagon containing the go bales was traced at a station. 
called Gadkhali on the BA Railway Further correspondence ensued and the go 
bales actually arrived at Giellekhola shortly prior to 21st December, 1946 on which. 
date, having found the consignment-m a very damaged condition, the appellant 
requested the D H. Railway to give open delivery Thereafter on 12th February, 
194.7, open delivery of the contents of the go bales was given to the appellant. At 
that tume the damage done to the goods was assessed by agreement between the appel- 
lant, the B A. Railway and the D H. Railway at Rs. 27,920-13-6. "The appellant 
thereafter on 29th January, 1948 sent a notice under section 8o' ofthe Code of 

_ Civil Procedure to the Secretary of the Railway Department, Government of India, e 
making a demand of Rs. 34,192 for damage suffered by 1t as a result of the negligence 
of the railways m:carrymg the goods. This sum was made up of the aforesaid sum of 
Rs. 27,920-13-6 and certain other sums on account of the difference between the 
ex-mull price and the retail price of the goods and of the refund of the railway 
freight A demand for a simular sum was made on the D.H Railway. This 
demand was repudiated by the railways. The appellant, therefore, on gth April, 
1948 filed the suit for damages. E 


The suit was decreed against the D H. Railway only by the trial Court for- 
Rs. 27,920-13-6 The D.H. Railway preferred an appeal against the judgment of the- 
trial Court to the High Court.at Calcutta. .. The appellant also filed a cross objection 
contending that the suit should have been decreed against all the railways and the: 


"Y a 
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decree should have been for the full amount claimed by ıt. The High Court allowed 
the appeal and dismissed the cross-objection. Hence the present appeal. 


It seems to me that there are two reasons why this appeal should far The 

_ first 1s that the suit was barred by limitation. This case 1s governed by Article 30 of 
the Limitation Act which provides for a suit against a carrier for compensation for 
injuring goods, a period of one year from the date when the injury occurs. Now it 
seems to me that on the evidence produced in this case and the plaint it has to be held 


that the damage to the goods occurred before 21st December, 1946. In the plaint 
the appellant stated, 


e° « Before the receipt of those bales at Giellekhola 1n. December, 1946 ıt was not possible for the 
plamtiff to know about the aforesaid damaged condition of those bales, but no sconer the same arrived 


ine fact that the same arrived in hopelessly damaged condition was brought to the notice of the railway 
a@therities concerned ” 


On the same date, the appellant wrote to the Political Officer of Sikkim for whom ıt 
had purchased the cloth, stating, 


** we have been advised by our Tista Bridge agent that the consignment of go bales has now arrived. 
at Giellekhola but the same has reached m a very damaged condition ” E 
Thirdly, there is a letter written sometime prior to 29th January, 1947 by the appel- 


lant to the Political Officer of Sikkim, the precise date of which does not appear in the 
record, in which it stated, 


** Tt has been nearly one month the cloth arrived at Gaellekhola in a hopeless condition and no 
further step 1s bemg taken by the railway We beg therefore to request that steps may very kmdly be 


taken to expedite the settlement of the same ” 
I think that these letters clearly establish that the damage had occurred prior to 


2Ist December, 1946 On this part of the case, the trial Court held that the damaged 
condition referred to in the correspondence, 


** could only refer to the outward aspect and could in no sense refer to the real internal damage 
which certainly could not be ascertamed unless the bales were opened and open delivery was given ’” 


It seems to me that the trial Court overlooked the fact that it was not the ascertain- 
ment of the damage by the appellant that 1s relevant for the purpose of deciding the 
question of limitation. What is relevant for that purpose ıs the fact of the happening: 
of the damage It has to be observed that this 1s not a case where ıt is alleged that 
the railways fraudulently concealed the damaged condition of the goods. The trial’ 
Court also overlooked the fact that 1n the plaint the appellant made the case that the 
damage had occurred prior to December, 1946 Lastly, the trial Court did not 
notice that 1n one of the letters to which I have referred 1n the preceding paragraph, 
the appellant expressly stated that the cloth, that 1s, the goods themselves, had been. 
damaged in December, 1946. The open delivery was demanded by the appellant 
only to assess the quantum of the damage. That appears from the appellant's 
letter of 21st December, 1946 to the Political Officer of Sikkim where it is stated, 


* We beg, therefore, to request you to kindly instruct the General Manager, DH Railway, 


Kurseong, telegraphically to give open delivery of the consignment and to give a receipt fo: any loss or 
damage " 


There is further nothing to show that any damage had occurred after 21st December,. 
1946 and 12th February, 1947 when open delivery was given to the appellant. It 

would be idle to contend that only the “ outward aspect"' of the bales had been. 
damaged without their contents being damaged Then ıt has to be remembered 

that the case made ın the plait 1s that the appellant came to know of the damaged 

condition of the bales on 21st December, 1946. If it came to know of the damage 

then, the damage must have occurred before that date. The suit should, therefore, 

have been filed within the period of one year of the date when the damage occurred 
as provided in Article 30 of the Limitation Act and a further period of two months, 

being the time requisite for the notice under section 80 of the Code of Civil Procedure 
to the benefit of which the appellant was entitled under section 15 (2) of the Limita- 
tion Act. As the damage must have occurred prior to 21st December, 1946, the. 
suit which was filed on gth April, 1948, was, therefore, clearly out of time. 
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"The other reason why the appeal should fail 1s that no notice under section 77 of 
the Railways Act, 1890, had been given. That section so far as 1s material 15 in these 


terms. 2 
hd * 

, Section 77 —A person shall not be entitled to compensation for the loss, destruction or 
deterioration of goods delivered to be carried, unless his claim to the compensation 
has been preferred 1n writing by him or on his behalf to the railway  admunistration, within six 
months from the date of the delivery of the . . goods for carriage by the railway ” 


The section requires a claim for compensation for the loss, destruction or deteriora- 
tion of goods to be preferred to the railway administration within six months of the 
delivery of the goods to the railway for carriage. It 1s well settled that the sectson 1s 
mandatory. Ifa claim is not preferred within the time mentioned, ıt cannot e 
recovered from the railway ; a suit for such recovery must be dismissed. 


Now I do not find that any claim was preferred by the appellant on any of tfe 
railways at all within the prescribed period. There are no doubt certain letters 
written by the appellant to some of the railways including the D.H. Railway within 
that period but allthat these letters did was to ask that an enquiry should be 
made by the railway admunistration to trace the missing go bales and that their del- 
very should be expedited Not one of them contained any claim to compensation 
for deterioration of any goods. A request to trace goods and expedite their delivery 
1s certainly not a claim to compensation in respect of them ‘The section requires 
such a claim to be preferred Iam unable to hold that a letter asking that a searc 
for the goods be made and they be delivered ıs a compliance with section 77. Such 
a letter would not only not be 1n terms of the section nor serve the purpose of the 
section The object of the section 1s to prevent stale claims : see Governor-General n 
Council v. Musadd: Lal. Now if no claim is made within the prescribed time, that 
object 1s not served. The letters in this case do not expressly contain any claim 
against the railway admunistration nor can they be said to amount to any claim by 
necessary implication. The view that I have taken appears to have been taken by 
some of the High Courts. In Salem Dayal Bagh Stores Ltd. v. The Governor-General 
in Council, Happell, J. said, 

*In my opinion, Exhibit P-3 cannot be regarded as a notice, satisfying:ithe requirement of 


section 77 It makes no claim for compensation at all, and ıs merely aletter stating that the goods 
had not arrived and asking that enquiries might be made” 


~ 


In Martab Alı v. Union of India?, it was observed that a letter intimating.that nothing 
was known about the goods and requesting the railway administration to locate them 
was held not to satisfy section 77. It was there observed that, 


“ what is fatal to the argument 1s that in none of these letters there 1s any demand for compensa- 
ton A notification of a claim under section 77 must of necessity contam a demand for compensa- 
tion.” f 


No case takıng a contrary view has been brought to our notice. 


But ıt was said that ın the present case it was impossible to prefer any claim for 
damages for deterioration of goods within the period mentioned ın section 77 for the 
appellant had no knowledge that the goods had deteriorated till that period had 
expired. It was therefore contended that the maxim lex non cogit ad impossibilia aut 
iutilia applied and the performance of the condition mentioned in the section should 
be dispensed with on account of impossibility of such performance. Reference was 
made to Maxwell on Interpretation of Statutes (10th edition), page 385 in support of 
this contention. Hence it was said that the claim ın the present suit was maintainable 
though no claim might have been preferred to the railway administration as required 
by section 77. 


The contention proceeds on the basis of the impossibility of preferring the claim 
within the time mentioned in section 77. But I think this is a misreading of the 
section. It does not seem to me that its terms can ever be impossible of compliance. 
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It requires that a claim to compensation for loss, destruction or deterioration of goods 
must be preferred within six months of the date of delivery of the goods to the railway. 
A claim has to be preferred within this period whether the person entitled to the goods 
15 then aware that the goods have been lost, destroyed or damaged or not. , If hg 1s 
aware, there 1s, of course, no impossibility of performance. If he ıs not aware, 
then also he must prefer a claim for 1f he does not, the section prevents him from 
recovering anything later. If ıt were not so, the section, which contains a 
mandatory provision for the protection of the railway administration, would be 
rendered absolutely nugatory. Suppose the contention of the appellant was right.. 
Then ıt might legitimately say in case of non-delivery of goods that ıt was 1mpossi- 
He for ıt to have made a claim for their loss or destruction within the period of six 
months for it was not then aware that the goods had been lost or destroyed and 
would never be delivered to1t It seems to me impossible that the section intended 
such result ‘The section clearly contemplates that, knowledge or no knowledge, 
a claim must be preferred within the time mentioned ın ıt. If this ıs so in the case 
of loss or destruction of goods, ıt must equally be so 1n the case of damage to goods. 
Want of knowledge 1s irrelevant and does not make it impossible to prefer a claim. 
It 1s not as if that ın the case of damage to goods a claim for any specific sum must 
be made. The section does not require that It would be enough if a claim for 
damages generally 1s preferred. So knowledge of the damage 1s not essential for 
compliance with the terms of the section. Indeed ıt seems to me that a claim for loss 
or destruction of goods would cover a claim for damage to goods if they were later 
delivered in a damaged condition. The greater would include the lesser. 


The view that I have taken seems to me to serve the object of the section As I 
have already said the object 1s to prevent stale claims. Its object, therefore, 1s that a 
claim should be made within the time prescribed so that the railway administration 
might make the necessary enquiries promptly and before the evidence concerning the 
claim was lost. It3s not permissible to put such an interpretation on the section as 
would defeat the object and that is what would happen if the appellant's contention 
was accepted. 


Therefore, in my opinion, the appellant should have preferred a claim ın this 
case in terms of section 77. As it had not done so, its suit must fail. 


For these reasons I would dismiss the appeal with costs 


Mudholkar, ] (for himself and Subba Rao, F.) —This ıs an appeal upon a certifi- 
cate granted by the High Court of Calcutta under Article 133 (1) (a) of the Constitu- 
tion from its judgment reversing a decree for damages passed 1n favour of the appel- 
lant fiim by the Subordinate Judge, Darjeeling. 


The admitted facts are briefly these. The appellant had consigned 259 bales 
of cloth from Wadi-Bunder, a station of the Great Indian Peninsular Railway (now 
the Central Railway) to Giellekhola, a station on the Darjeeling Himalayan Railway 
(now 1n liquidation) on 10th May, 1946 Outofthese bales 169 reached the destina- 
tion on or about 7th June, 1946. As the remaining bales had not reached the destina- 
tion the appellant sent a telegram on ist July, 1946, to the General Manager of the 
D H Railway requesting him to give early delivery of those bales. By a letter, dated 
gth July, 1946, the appellant confirmed the telegram and requested the General 
Manager to see that the remaining bales reached the destination immediately. 
Thereafter some correspondence followed between the appellant and the Political 
Officer, Sikkim, to whom the bales were to be delivered by the appellant, and also. 
between the Political Officer and the D H. Railway administration It 1s, however, 
not necessary to refer to this correspondence and to certain other correspondence 
which has been referred to m the statement of the case except to the letter, dated 
21st December, 1946, addressed by the appellant to the D H. Railway stating that 
they have come to know that the consgnment had arrived at Giellekhola in “a 
very damaged condition ” and requesting that open delivery of the consignment be 
given immediately. Open delivery was given to the appellant’s assistant manager, 
Tulsi Ram, P.W. 1, on 12th February, 1947, by the Commercial Inspector, D.H. 
Railway. The damage was jointly assessed by the Commercial Inspector, D.H. 
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,Railway and the Claims Inspector, Bengal Assam Railway at Rs. 27,920-13-6 and 
the assessment list was signed by them as well as by Tulsi Ram By a letter, dated 
26th June, 1947 Mr A. C. Chatterjee, Advocate, made a claim of Rs 34,192 against 
the Manager of the BA Railway, the General Manager of the DH Railway and 
Messrs” Gillander Arbuthnot & Co., Managing Agents for DH Railway On the 
same day Mr. Chatterjee sent a similar letter to the G I P. Railway administration. ~ 
But the Superintendent of Claims of that Administration at Bombay repudiated the 
claim on the ground that it had not been preferred within six months from the date of 
booking as required by section 77 of the Indian Railways Act, 1890 (Act IX of 1990). 
It may be mentioned that the consignment had to pass over the railway systems of 
G.I.P. Railway, East Indian Railway, Bengal Assam Railway, and Darjéely 
Himalayan Railway It does not appear that any notice was given to the E.I. 
Railway. As the appellant’s claim was not settled, he instituted a suit ın the Court of 
Subordinate Judge, Darjeeling, on gth April, 1948. To that suit the Dominion €f. * 
India, presumably as representing the G.I P. Railway, EI Railway and the BA 
Railway was made defendant No. 1, the second defendant being the D H Railway. 


The appellant’s claım was denied by both the defendants Two written state- 
ments were, however, filed by the Dominion of India, one as representing the G I P. 
Railway and the other as representing the EI Radway. The only contention in 
these written statements to which reference need be made 1s non-compliance with the 
-provisions of section 77 of the Indian Railways Act. 


The main contesting defendant was the D H. Railway We will refer to only 
those contentions raised by it which bear on the arguments advanced byit The first 
of these contentions 1s that no notice as required by section 77 of the Indian Railways 
Act claiming compensation for the damage to the go bales was given by the appellant 
to it within six months of the delivery of the consignment to the GIP Railway. 
‘The second contention 1s that the suit was barred by limitation, having been instituted 
morc than twelve months of the date on which damage had occurred. x 


The learned Subordinate Judge dismissed the suit ın so far as the Dominion of 
India was concerned on the ground that no notice under section 77 was given to the 
G I.P. Railway administration or the EI Railway administration or the B A Rail- 
way administration. He, however, held that the telegram, dated 1st July, 1946 and 
the letter, dated oth July, 1946 addressed to the Manager of D H Railway amounted 
to sufficient compliance with the requirements of section 77 He further held that 
the limitation for the suit 1s that prescribed by Article 30 of the Limitation. Act 
According to him a suit instituted within one year from the date on which the loss 
was discovered by the plaintiff would be within tıme. On this finding the learned 
Subordinate Judge passed a decree for Rs. 26,920-13-6 against the second defendant 
and dismissed the suit against the first defendant. 


The second defendant preferred an appeal before the High Court but shortly . 
thereafter went into liquidation. ‘Thereupon the liquidators were added as appell- 
Jants The plaintiff preferred a cross-objection with respect to that part of his claim 
which was dismissed. Eventually the plaintiff amended the cross-objection and 
sought a decree ın the alternative against the G.I P. Railway or the EI Railway. 


The High Court allowed the appeal and dismissed the cross-objection upon the 
view that the provisions of section 77 have not been complied with and that the suit 
which falls under Article 31 of the Limitation Act was barred by time. 


The first question to which we address ourselves 1s whether the appellant had 
complied with the requirements of section 77 of the Railways Act. ‘The relevant 
portion of that section reads thus . 

“A person shall not be entitled to compensation for the loss, destruction or. deterioration 
-of goods delivered to be so carried unless his claim to compensation has been pre- 


ferred in writing by him or on his behalf to the railway administration within six months from the date 
-of the delivery of the goods for carnage by railway.” 


‘The High Courts in India have taken the view that the object of service of notice 
under this provision ıs essentially to enable the railway administration to make an 
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enquiry and investigation as to whether the loss, destruction or deterioration was 
due to the consignor’s laches or to the wilful neglect of the railway administration 
and its servants and further to prevent stale and possibily dishonest claims being made 
when owing to delay ıt may be practically impossible to trace the transaction or check 
the allegations made by the consignor In this connection we may refer to a few of 
the decisions. They are Shamsul Hug v. Secretary of State, A. Mahadeva Ayyar v. 
The SI Railway? , Governor-General in Council v. Gourt Shankar Mills Ltd.? , Meghan 
-Hhrajee & Co. v. Bengal Nagpur Railway*. Bearing in mind the object of the section 
it has also been held by several High Court that a notice under section 77 should be 
diberally construed In our opinion that would be the proper way of construing a 

, wotice under that section In enacting the section the intention of the Legislature 
must have been to afford only a protection to the railway administration against fraud 
and not to provide a means for depriving the consignors of their legitumate claims for 
“compensation for the loss of or damage caused to their consignments during the course 
of transit on the railways. 


Bearing 1n mind these considerations we think that the letter of 9th July, 1946 
(Exhibit 1 (y)) which was sent within six months of booking the consignment amounts 
to a sufficient notice for the purposes of section 77 The relevant portion of that 
letter reads thus : 

“We confirm our telegram sent to you reading as under on Ist inst ‘Invoice 5 tenth May, Wadi 

Bunder Geka part mnety bales not reached Please reach urgently ” and regret very much to inform 
you that we have as yet heard nothingin response thereto nor the part nmety bales have reached 
destination Will you therefore, please take necessary action to cause the part consignment to reach 
destination immediately ” 
This letter clearly brings to the notice of the administration that go bales out of 
the consignment of 279 bales had not reached their destination. More than that 
by this letter the appellant requested the General Manager of the DH Railway 
to take appropriate action without delay It ıs true that a claim for compensa- 
tion has not been made by the appellant 1n this notice. In our view however such 
a claim must be deemed to be implied ın the notice The reason 15 obvious. Where 
a person says that his consignment has not been delivered as 1t should have been 
delivered according to the contract between him and the railway administration 
he must be regarded as making it clear that he would be holding the railway ad- 
munistration to its contractual engagement which necessarily involves the payment 
of damages for breach of that engagement In our opinion, therefore, not only the 
object underlying section 77 is satisfied by the letter dated gth July, 1946 but also a 
claim for tompensation is implied in that letter. 


Upon the language of section 77 1t would appear that a notice thereunder must 
be given to every railway administration against whom a suit ıs eventually filed. 
No such notice was given by the appellant to the G.I P Railway administration 
or the EI Railway administration or the BA Railway administration within six 
months of booking the consignment and, therefore, 1n so far as they are concerned 
the suit must be held to have been rightly dismissed. That, however, would not 
help the second defendant. For, so far as this defendant 1s concerned, as we have 
icd held, a notice under section 77 was given within six months from the date of 

ooking 


The next question ıs with regard to limitation. According to the High 
Court Article 31 applies to a suit of the present nature. The first column of Article 
3r reads thus 

“ against a carrier fo. compensation for non-delivery of, or delay ın delivering, goods ” 
Column 3 reads thus: 
* When the goods ought to be delivered ” 


According to the learned Subordinate Judge the proper Article 1s Article 30, the 
first column of which reads thus. 
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* Against a carrier for compensation for losing or myuring goods ” 
The third column reads thus : 


: 
: ** When the loss or injury occurs ” 


It seems to us that the appropriate Article would be Article 30 and not Article 31 
because what the appellant 1s claımıng 1s compensation for the damage to the goods 
which were eventually delivered. Even so, the question 1s what 1s the starting point 
of limitation. According to column 3 of the starting point would be the date of 
the loss or injury to the goods. Now when goods are consigned by a consignoy he 
would not be in a position to know the precise date on which the loss or injury hae, 
occurred. In Umon of India v. Amar Swgh!, this Court has held that the burden 
would be on the Railway administration who want to non-suit the plaintiff on the 
ground of limitation to establish that the loss or mjury occurred more than one yeaf 
before the institution of the suit. No attempt has been made on behalf of'the D.H. 
Railway to show that the damage 1n fact occurred more than one year before the 
suit was instituted All that is said on their behalf 1s that the appellant knew in 
December, 1946 that the consignment appeared to be damaged. In this connection 
reliance 1s placed on Exhibit B which 1s a letter addressed by the appellant to the 
D.H. Railway on 21st December, 1946. What 1s stated there 1s that the consign- 
ment has arrived at Giellekhole in “a very damaged condition ” This has reference to 
the outer covering or the package and not to the contents Moreover, delivery was 
given nearly two months after this and 1t is not possible to say whether the damage 
which was noticed at that time had already been caused before 21st December, 
1946 or was caused thereafter. The D H. Railway which had the custody of the 
goods could alone have been 1n a position to say, 1f at all, as to when the damage was 
caused Upon the material before us 1t 1s not possible to say that the suit was 1n- 


stituted beyond one year of the accrual of the cause of action. It is, therefore, not 
barred by time. 


There ıs, however, one more question which needs to be considered and that 
is whether the damage was caused on the D.H Railway. In their written statement 
they have contended that the consignment of go bales was received by them at Silguri 
from the B.A. Railway and that ıt was transhipped by them to Giellekhole in the 
same condition. No evidence, however, was led by them 1n support of this conten- 
tion. Under section 80 of the Railways Act it 1s for the consignor to establish, if he 
wants to sue a railway administration other than the one which booked the consign- 
ment, that the damage had occurred on its system. The contention seems to us to 
be correct. But where a consignor receives his consignment in a damaged condi- 
tion from the delivering railway the burden would shift to the delivering railways 
to show that the damage had not occurred on its railway. The burden could be 
discharged by showing that the consignment was already damaged before ıt was 
received by that railway Here, no evidence having been given on behalf of the 
D.H. Railway on the point we hold that the presumption has not been rebutted. 


Upon this view we must allow the appeal against the DH Railway. The 
claim made for Rs. 5,500 odd by the appellant 1n the cross-objection has not been 
pressed before us. We, therefore, allow the appeal in part, set aside the decree ofe 
the High Court 1n so far as the D H. Railway 1s concerned and restore that of the 


trial Court The appellant would be entitled to his proportionate costs against 
the D.H. Railway. 


ORDER OF THE CounT —In view of the majority opinion. the Court allowed 
the appeal is part, set aside the decree of the High Court in so far as the 
D.H. Railway 1s concerned and restored that of the trial Court. The appellant 
would be entitled to his proportionate costs against the D.H Railway. 


K.L.B. ————— Appeal allowed in part. 
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THE SUREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 


PRESENT :—P. B GajENDRAGADKAR, A. K Sarkar, K. N Wancuoo, K C. 
Das GuPTA AND N. RAJAGOPALA AYYANGAR, JJ 


* 


Nav Rattanmal and others .. Appellanis* 
U. 
The State of Rajasthan Respondent 


elamiation Act (IX of 1908), Articles 83 and 149-—Security bond to Government —Suit by the Government 
e & enforce—Article 149 of the Act—If contravenes Article 14 of the Gonstitution of India (1950)—App licability 
of Article 83 of the Limitation Act 


Article 149 of the Limitation Act (IX of 1908) does not offend Article 14 of the Constitution of 
*India (1950). The Limitation Act, though a * statute of repose ? and intended for quieting titles 
and ın that sense looks at the problem from the pomt of view of the defendant with a view to provide 
for him a security against stale claims, addresses itself at the same time also to the position of the 
plamtiff There 1s a rational basis for treating the Government differently as regards the period 
within which claims might be put in suit between the Government on the one hand and private m- 
dividuals on the other Article 83 of the Limitation Act does not apply where Article 149 of the 
Limitation Act 1s applicable 


Appeal from the Judgment and Order, dated the 16th day of December, 1954 
of the Court of the Judicial Commussioner, Ajmer, in Civil Appeal No 134 of 1952. 


A V. Viswanatha Sastri, Senior Advocate (S N. Andley, Rameshwar Nath and 
P. L. Vohra, Advocates of M/s Raynder Narain & Go, with him), for Appellants. 


G. G. Kasliwal, Advocate-General for State of Rajasthan (S. K Kapur and 
T. M. Sen, Advocates, with him), for Respondent 


The Judgment of the Court was dehvered by 


Rajagopala Ayyangar, 7.—This is an appeal on a certificate granted by the Judi- 
cial Commissioner, Ajmer, and 1s directed against the judgment of that Court, dated 
16th December, 1954, by which the decree ın favour of the respondent —Un1on of 
India—was affirmed. 


Seth Lal Chand Kothari—the original first appellant ın the appeal before us 
(he died pending this appeal and his heirs have been brought on record as his legal 
representatives, appellants 1 to 6)— was appointed by the Commissioner, Ajmer- 
Merwara as Government Treasurer, Aymer-Merwara, by an order, dated 20th 
February, 1940, the treasuries to be under his charge beng two, that at Ajmer and a 
sub-treasury at Beawar. Before accepting office he had, under the rules, to deposit 
Government Promissory Notes to the extent of Rs 60,000 and also execute a 
Security Bond for a like amount with two sureties to cover any loss to the Govern- 
ment in these treasuries He accordingly made the deposit, and a security bond 
was executed by him on 27th February, 1940, with Seth Phool Chand, who is now 
the seventh appellant in the appeal and one Seth Kanwarlal Ranka who died even 
before the suit and was not impleaded ın ıt Thereupon Lal Chand Kothari was 
directed to take charge of the office as Treasurer and he did so on 6th March, 1940. 


n We are not concerned with the treasury at Ajmer, but only with that at Beawar. 
Lal Chand, at the time of his taking charge, executed a receipt headed ** Charge- 
report " and in ıt ıs recited that he had taken over from the previous incumbent 
(M. L. Patni) the amount of cash which tallied with what had to be ın the treasury 
according to the books Nothing happened between 1940 and 1948 and the business 
at the treasury appeared to be proceeding regularly and according to the rules It 
may be mentioned that there were the usual periodical checks and audits by Govern- 
ment officials but no impropriety was discovered during these checks or audits. On 
3lst March, 1948, Extra Assistant Commissioner, Aymer, made a check of the treasury 
at Beawar. The treasury staff who ought to have been there were however absent 
in spite of their having had prior intimation of hus arrival and thereupon he directed 
c | CT a a MN MUN QNEM M REA 
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the treasury to be sealed. There were two cash chests at this sub-treasury, one secured 
"with a single lock, the key of which was with the staff of the Treasurer and the other 
with double-locks, the keys of which were held, one by the employee of the Treasurer 
anq the ather by the Government Treasury Officer—the Tahsildar. A verification 
of the balance in the two chests disclosed that a sum of 7 annas, 9 pies was missing 
from the single-lock chest and Rs. 84,215 from the chest with the double-lock The 
Government thereupon took proceedings to realise the mussing amount from the 
security of Rs 60,000 which had been under deposit ‘The Government securities 
were sold and they realized about rupees 58 thousands and odd leaving a sum of 
Rs. 25,786-13-9 still due The Union of India thereupon filed a suit—Cavil Suit No. 


125 of 1951 before the Sub-Judge, First Class, Beawar, on the security bond, dated e 


27th February, 1940, against Lal Chand Kothari and Seth Phool Chand for recovery 
of thissum Several defences were raised by the defendants but they were all rejected 
‘by the learned Subordinate Judge who granted the respondentsa decree in terms* 
prayed for ın the sut The defendants filed an appeal to the Judicial Commussioner 
‘who dismissed 1t, but having regard to the fact that some of the defences turned on 
the interpretation of the security bond, dated 27th February, 1940, granted a certi- 
Farms under Article 133(1) of the Constitution and that 1s how the appeal 1s now 
efore us 


Neither the factum of the loss by embezzlement nor its amount 1s In question, 
and the only points raised for consideration are (1) whether on the terms of the 
‘bond the decree in favour of the appellants could be sustained , (2) whether the 
claim in the suit was not barred by limitation. The argument on this second point 
was that 1f Article 83 of the Indian Limitation Act governed the claim ıt would be 
barred, and that the provision contained in Article 149 prescribing a 60-year period 
of limitation for suits by the Government was unconstitutional as violative of 
Article 14 of the Constitution. It 1s this last plea that has led to the appeal being 
heard by this larger Bench. 


As regards the first point that the suit clam was not comprehended within the 
terms of the security bond, learned counsel made three submissions (1) In order 
to render the defendants hable, the loss sustained by the Government must be proved 
to have occurred onor after 6th March, 1940, on which date alone Lal Chand 
Kothari took charge of the treasury. Though loss to the extent set out 1n the plaint 
did occur at the treasury ın Beawar, learned counsel urged, the plaintiff-respondent 
had not proved that 1t occurred after 6th March, 1940. In other words, the argu- 
ment was that there was no physical checking on 6th March, 1940, when he took over 
and because of this one could not be certain whether 1t was a loss which had occurred 
during the period of the previous incumbent m office or could with certainty be 
attributed to the period, subsequent to 6th. March, 1940 Ths argument was re- 
jected by the Courts below and, 1n our opinion, correctly In the face of the receipt 
executed by Lal-Chand Kothari ıt would not be open to him to contend that the 
recitals ın ıt were not correct, and in any event ıt would be for hım to show that ıt 
"was incorrect and, of course, there was no possibility of his establishing this 


(2) It was next urged that on the terms of the bond read in the context of 


the surrounding circumstances Lal Chand Kothari would be liable only for the ° 


deficiency ın the chest with the smngle-lock and not for the loss or embezzlement 
or deficiency in the other chest with the double-lock The whole basis of this argu- 
ment was that the security deposit of Rs 60,000 and the security bond for the like 
amount executed by the Treasurer was an indication that 1t was with reference to 
the amount which was the maximum 1n the chest under the single-lock and from 
this feature ıt was urged that ıt was the intention of the parties that Lal Chand 
Kothari would not be responsible for any embezzlement, loss or deficiency in. the 
other chest. This submission ıs without any foundation, because the lhabi- 
hty under the Bond would depend upon itsterms and in the face of the language 
used in the document learned counsel realised that the submission could not be 
seriously maintained. 


j 
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(3) The last submission under this head was that the loss having occurred 
in the chest with the double-lock, this could not have been without the connivance 
of Government officials and that therefore the lability of the Treasure: was excluded. 
-Learned counsel also drew our attention to the fact that the terms of the bond anade 
Lal Ghand hable even for embezzlement by Government officers, notwithstanding 
that he had no control over them But ıf Lal Chand agreed to those terms, and 
this 1s not disputed, the terms must prevail Apart from the terms of the security 
bond however, it would be apparent that if the key of one of the locks was with 
the employee of the Treasurer the defalcation could not have occurred without such 
employee's connivance or negligence — If so, the fixing of hability upon the employer 
could not be characterised even as unreasonable apart from the habihty flowing 
from the terms of the bond, and such a vicarious lability for the negligence or mis- 


conduct of his servants, 1s not lessened by reason of the assistance or negligence of 
Government officials 


These exhaust the points urged based on the terms of the bond. It remains 
to deal only with the contention that the claim 1s barred by limitation under Article 
83 of the Limitation Act on the plea that Article 149 of the Limitation Act which 
fixes a period of 60 years for suits by the Government ıs unconstitutional as 
violating Article 14 of the Constitution It 1s urged that there 1s no rational basis for 
treating claims by Government differently from those of private individuals in the 
matter of the time within which they could be enforced by suit. 

Learned counsel urged that statutes of limitation were statutes of repose and 
enacted to ensure that stale claims were not agitated, so that after a reasonable 
length of time people might proceed on the footing that they would not be held 
lable for possible claims against them Basing himself on these principles, the 
argument of the learned counsel was that for the purpose of agitating claims no 
distinction could be drawn between Government and private individuals and that 
on no rational basis could a legislation which permitted a longer period of 
limitation. for claims by the State be sustained 

It 1s, no doubt, true that Lord Kenyon described statutes of Limitation as 
“ Statutes of repose " (wide per Dallas, C J, in Talson v. K ayel, and Bramwell, B. 
as “Statutes of peace" Hunter v Gibbons?, though sometimes contrary opinions 
have been expressed In Re Baker,? Cotton, L J, observed that pleas of limitation 
would never be loked upon with any favour smce they are used to defeat debts 
clearly due It is however unnecessary to examine further the theory underlying 
statutes of limitation, We shall proceed on the generally accepted basis that they 
are designed to effectuate a beneficent public purpose, v2z., to prevent the taking 
away from one what he has for long been permitted to consider his own and on the 
aith of which he plans his hfe, habits and expenses 

This however does not militate against there bemg a rational basis for a distinc- 
tion bemg drawn between the claims of the State and the claims of the individuals 
in the matter of a provision of a bar of limitation for enforcing them In considering 
this matter two points have to be kept separate (1) whether a distinction could be 
drawn or a classification supported between the provision of any variation m the 
time that should be available for enforcing clams by private individuals and claims 
by the State, (2) whether, if such a classification were good, the period of 60 years 
provided by Article 149 of the Indian Limitation Act 1s such a long period of time 
as to be unreasonable. We are drawing attention to the distinction between these 
two points because learned counsel laid much stress on the fact that the period of 
limitation fixed by Article 149 was 60 years and that this was an unreasonably long 
period of tame If learned counsel is right ın his submission that there ıs no rational 
basis for placing private individuals and the Government ın different classes while 
framing a legislation providing for limitation for actions he might succeed , but if 
he is wrong there and the correct view is that there 1s a rational basis of classification, 
then the period that should be allowed to the Government to file a suit would be a 
matter of legislative policy and could not be brought within the scope or purview 


1, 3 br. & B. 223. 3. 44 Ch D.atp 270. 
2. 26 L] Ex 5. i 


100 THE; MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1963 


of a challenge under Article 14 or indeed of any other article m the Constitution. 
It 1s sufficient therefore 1f we confine ourselves to the first point, vz, whether there 
is a rational basis for treating the Government differently as regards the period. 
within whrch claims might be put 1n suit between the Government on the one hand. 
and private individuals on the other. : 

First and foremost there 1s this feature that the Limitation Act, though a statute 
of repose and intended for quieting titles, and in that sense, looks at the problem 
from the point of view of the defendant with a view to provide for him a security 
against stale claims, addresses itself at the same time also to the position of the plain- 
tiff’ Thus, for instance, where the plaintiff ıs under a legal disability to institute a. 


suit by reason of his being a minor or being insane or an idiot, ıt makes provisions for * 


the extension of the period taking into account that disability. Similarly, public 


interest ın a claim being protected ıs taken into account by section 10 of the Act by , 


providing that there shall be no ‘period of limitation in the case of express trusts. 
litis not necessary to go into details of these provisions but it is sufficient to 
state that the approach here 1s from the point of view of protecting the enforceability 
of claims which, if the ordinary rules appl ed, would become barred by limitation. 
It ıs 1n great part on this principle that ıt ıs said that subject to statutory provision, 
while the maxim vigilantibus et non dormientibus jura. subveniunt ıs a rule for the 
subject, the maxim nullum tempus occur rege 1s in general applicable to the 
Crown. The reason assigned was, to quote Coke, that the State ought not to 
suffer for the negligence of its officers or for their fraudulent collusion with the 
adverse party. It is with this background that the question of the special pro- 
vision contained in Article 149 of the Act has to be viewed Furst, we have the fact 
that ın the case of the Government, 1f a claim becomes barred by limitation, the loss 
falls on the public, : e , on the community 1n general and to the benefit of the private 
individual who derives advantage by the lapse of tıme. ‘This itself would appear to- 
indicate a sufficient ground for differentiating between the claims of an individual 
and the claims of the community at large. Next, ıt may be mentioned that in the 
case of governmental machinery, ıt ıs a known fact that it does not move as quickly 
as in the case of individuals Apart from the delay occurring 1n the proper officers. 
ascertaining that a cause of action has accrued—Government being an impersonal 
body, before a claim is launched there has to beinter-departmental correspondence, 
consultations and sanctions obtained according to the rules. These necessarily take 
time and ıt is because of these features which are sometimes characterised as red- 
tape that there ıs delay ın the functioning of Governments offices It ıs precisely 
for this reason that we have from the earliest Civil Procedure Codes provisions which 
find place in the Code of 1908, lke Order 27, rules 5 and 7 reading . 

** Order 27, rule 5. The Court in fixing the day for the Government to answer to the plait, shall 
allow a reasonable time for the necessary communication with the Government through the proper 
channel, and for the issue of instructions to the Government Pleader to appear and answer on behalf 
of the Government and may extend the time at its discretion 

Order 27, rule; (1) Where the defendant ıs a public officer and, in receivmg the summons, 
consider it proper to make a reference to the Government before answering the plamt, he may 
apply to the Court to grant such extension of the time fixed in the summons as may he necessary to- 
enable him to make such reference and to receive orders thereon through the proper channel 

(2) Upon such application the Court shall extend the time for so long as appears to 1t to be 

necessary ” 

These matters apart, the ratio underlying the special provisions for summary 

recovery of amounts due to Government without resort to suits by a procedure not 

available for enforcing the dues of private individuals, like the “ Revenue Recovery 

Acts” and ‘“‘Public Demands Recovery Acts” which have been on the statute book 

for over a century 1s also simular, viz , the interest of the public and of the community 

in realising what 1s due to it expeditiously , and the constitutional validity of such 

provisions have been sustained by this Court In Purshottam Govindy Halar v Desar! 

this Court held that section 13 of the Bombay Land Revenue Act, 1876, by virtue of 
which a person had been arrested ın pursuance of a warrant issued for recovery of 
a demand certified under section 46(2) of the Indian Income-tax Act, did not. 
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offend Article 14 of the Constitution — Similarly, ın Collector of Malabar v. Ebrahım,! 
the arrest of a defaulter in respect of an 1ncome-tax demand under section 48 of the 
Madras Revenue Recovery Act was held not to offend Article 14 of the Constitu- 
tion Perhaps another decision of this Court of more immediate relevance, 1n which 
the point now raised that there 1s no rational basis for distinguishing between the 
claims of the Government and the claims of private individuals, was considered and 


- negatived, 1s that in Mannalal v. Collector Fahalwar*, yn which judgment was delivered 


on 7th December, 1960 In this last case 1t was urged before this Court that the 
summary mode of recovery of amounts due to the Government for which provision 
was made by the Rajasthan Public Recovery Act there 1mpugned—a mode of re- 


* *covery which was not available to the private citizen—contravened the equal protec- 


tion of the laws guaranteed by Article 14 and this contention was repelled. The 
argument of learned counsel for the appellants has therefore to be rejected both 
on the ground of principle as well as on the ratio underlying the decisions of this Court. 


The appeal fails and dismissed with costs. 
K.L.B. ————— Appeal dismissed. 
THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
PRESENT —P. B. GAJENDRAGADKAR, K. Sussa Rao AND M. HripAvATULLAH, JJ: 
The Commussioner of Income-tax, Madras (in both appeals) .. Appellant* 


Ü 
S. A. S. Marimuthu Nadar (in both the appeals) .. Respondent. 

Income-tax Act (XI of 1922), section 16 (3) (a) (1)—Mmor sons admitted to benefits of partnership— 
2 of therr income included in computation of father's total income for assessment Earned income. relief — 

1ght to 

A father 1s entitled to earned income relief on the share income of his minor sons included in the 
computation of the total 1ncome of the father under the provisions of section 16 (3) (a) (u) of the 
Income-tax Act The general intention of the section is to give rehef in cases where the income of the 
minor child or the wife 1s included ın the total income of the husband who has to pay mcome-tax on 
the consolidated amount 

Appeals from the Judgment and Order, dated the 28th August, 1956,8 of the 
Madras High Court in Case Referred No 28 of 1953. 

H. N. Sanyal, Additional Solicitor-General of India and K. N. Rajagopal Sastre, 
Senior Advocate (T. M. Sen, and P. D. Menon, Advocates, with him), for Appellant 
(1n both the appeals). 

Narayanaswamt and R. Gopalakrishnan, Advocates, for Respondent (in both 
the appeals) 

The Judgment of the Court was delivered by 

Hiayatullah, 7 —These are two appeals against the Judgment of the Madras 
Hugh Court dated 28th August, 1956, by which a composite question embracing 
two assessment years, referred by the Income-tax Appellate Tribunal (Madras 
Bench ‘B’) was answered against the Department. The question, which was 
referred to the High Court, was as follows : 

** Whether the assessee 1s entitled to earned income relief on the share income of the two minor 
sons for 1949-50 assessment year and on the share income of one minor son for 1950-51 assessment 
year included in the computation of the total mcome of assessee under the provisions of section 16 (3) 
(a) (u) of the Income-tax Act ?” 

The respondent, S. A. S. Marimuthu Nadar, was the manager of a Hindu 
undivided family. The family consisted of Marimuthu Nadar, his two major sons 
and two minor sons. On 16th August, 1946, the family divided, and a firm came 
into existence. Marimuthu Nadar and his two major sons took 4/16th share each 
and the two minor sons were admitted to the benefits of partnership to the extent of 
2/16th share each. For the assessment year, 1949-50 (the previous year ended 
on l6th August, 1948) the share of profits of Marimuthu Nadar from the partnership 
————— SRR C ATE SSIS INP ASS EIEN ARE UN GUPALIE. 
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was Rs 9,812, while the share:of profits of his two minor sons was Rs 8,124 and. 
Rs. 8,391. The mcome of the minors was added to the total income of Marimuthu 
Nadar under section 16(3) (a) (u) of the Income-tax Act. Marimuthu Nadar was 
granted eatned income relief only to the extent of his own mdividual share of the 
profits from the partnership. In the assessment year, 1950-51, the elder of the two 
minor sons had become major, and ıt was only the share of the remaining minor 
son which was included in the total income of Marimuthu Nadar. In that year 
also, he was given earned income relief only on his share of the profits but not on 
the share of the profits of the minor son, which was included in his total income. 


Marimuthu Nadar's share of profits was Rs. 12,344 and that of his munor soñ, 
Rs 10,143. 


Marimuthu Nadar appealed to the Appellate Assistant Commussioner and 
also to the Appellate Tribunal, but his appeals were unsuccessful At the 
instance of Marimuthu Nadar, the Tribunal referred the above question to the 
High Court for its decision The High Court answered the quesion in the affir- 
mative and in favour of the assessee. The Commissioner of Income-tax, Madras, 


has, therefore, appealed with a certificate under section 66-A (2) of the Indian 
Income-tax Act. 


There 1s no dispute about the amounts involved, nor about the inclusion of 
the share of the profits of the minors from the partnership, in the total income of 
the father. The contention, however, 1s that earned income relief can only be 
granted to the father ın respect of his own individual share of profits and not in 
respect of the share of the minor or mmors, as held by the High Court The 
Income-tax Officer, the Appellate Assistant Commissioner and the Tribunal held that 
in view of the definition of “ earned income " in section 2 (6-AA), only that portion 
of income was entitled to this relief which satisfied the condition that it was earned: 
by the person to whom it belonged before its inclusion ın the total income of another, 
and that in the case of an unregistered firm, the minor or the wife, as the case may 
be, must, asa partner, have been actively engaged in the conduct of the business 
before earned income rehef would be admissible. The High” Court held that 
inasmuch as the profits were earned by Marmuthu Nadar working as a 
partner actively engaged in the conduct*of the business and the share of the , minors 
was included in his total income, thé definition justified the inclusion of the minors? 
share ın the amount, on which earned income relief could be claimed. 


Section 2 (6-AA), omitting portions not relevant, reads as follows : 


** ‘earned income’ means any income of an assessee who 1s an individual, . s. . . . . -> 
unregistered firm . . . i-e. 


(b) which'is chargeable under the head * Profits and gains of business, profession or vocation * 
where the business, profession or vocation 1s carried on by the assessee or, in the case of a firm, where 
the assessee 1s a partner actively engaged in the conduct of the business, profession or vocation, 
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and includes any such income which 
in the assessee’s income under the 
is exempt from tax under sub 


, though 1t ıs the income of another person 1s included’ 
provisions of this Act, but does not include any such income which 
-section (2) of section 14 or under a notification issued under section 60 ?? 
The general intention behind the section, in spite of its obscurity, 1s fairly clear. 
It 1s to give to an assessee, earned income relief ın ‘respect of the 1ncome of another 
person, included in his total income under the provisions of this Act The only 
difficulty is about the conditions under which such relief ıs to be granted The 
words of the last paragraph of the section are “and mcludes any such income un 
and the question ıs what mcome js indicated by the word “ such ” ‘Three readings. 
of the section were considered at the Tiéàring , but one of them must be rejected as. 
clearly not admissible That reading 1s to take " such ” back to the words “ any 
income of an assessee ” m the opening part of the definition. Its not necessary to: 
give detailed reasons why this reading 1s not permissible. It 1s enough to say that: 
if the latter part of the section 1s read im this extended form, it makes no sense. 


¢ 
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The other two readings were pressed upon us for our acceptance respectively 
by the rival parties. It 1s admitted by both sides that the quality of the income 
which 1s entitled to earned income relief by virtue of the latter part of section 2: 
(6-AA) must be that of “earned mcome” as defined in the first part of the sub- 
section The question 1s, who must earn that 1ncome, or, in other words, in an 
unregistered firm, ıs 1t a condition precedent that the minor or the wife must be 
actively engaged in the conduct of the business, or 1s 1t sufficient if the father or the 
husband is so engaged ? 


The words “such income” refer, as we have said, not to the words “ any 
incbme of an assessee " 1n the earlier part but to the whole definition of “ earned 
income " given by the Act, before it says what ıs to be included in ıt In other 
words, by *' such income” 1s meant, earned income determined 1n the same manner- 


ein which that income 1s to be determined under the earlier part of the definition. 


The definition requires that “ earned income” should be (a) income of an assessee 
who 1s, inter alia, an individual or an unregistered firm , (b) 1f chargeable under the 
head “ profits and gains of business. ”, the business must be carried on by 
the assessee, 1f an individual, or 1n the case of a firm, where the assessee is a partner 
actively engaged in the conduct of the business The emphasis is upon the assessee 
carrying on the business himself or as an active partner in the conduct of the busi- 
ness 


The two conditions were obviously satisfied by Marimuthu Nadar in respect 
of hus own share of the profits from the partnership The question 1s whether they 
are satisfied 1n respect of the share of the profits of the minors in the two assessment 
years According to the Department, "such 1ncome" must be earned income, and: 
earned by the person who receives it mn the first instance and not by the person 1n 
whose total income ıt ıs included by the Act. In other words, to get the benefit, the 
income must be earned actively by the minor or the wife, before 1t can quahfy for the 
earned income relief in the hands of the father or the husband, as the case may be. 
The case of the other side 1s that so long as the father or the husband has worked 
actively as a partner, the income would be entitled to the relief, even though it was 
initially the income of the minor son or the'wife In the case of a minor, the position 
1s Clear, because a minor cannot be a partner actively engaged in the conduct of the 
business, and it 1s impossible that the section ıs meant to apply to a minor only when: 
a minor 1s engaged actively ın busmess as a partner. In the case of a wife, however, 
the matter 1s not so simple, because the wife may be actively engaged 1n the conduct 
of the business with her husband or the husband may be dormant. If the wife 1s. 
actively engaged and the husband 1s not, on the reading suggested by the assessee, 
earned income relief would not be admissible to the husband, but on the reading 
suggested by the Department, 1t would be. If the husband 1s actively engaged 
in the business but the wife 1s not, then according to the reading suggested by the 
assessee, the husband would be entitled to the earned income relief, but not so, on the 
reading suggested by the Department. 


Now, the general intention of the section is to give relief in cases where the 
income of the minor child or the wife is included in the total income of the husband 
who has to pay income-tax on the consolidated amount. Cases of wives and minors 
actively engaged m the conduct of a business are very few indeed, whereas cases 
of fathers and husbands actively engaged in the conduct of the business while their 
minor children or wives, as the case may be, are dormant, are very numerous and of 
common and natural occurrence. It 1s to be expected that the law ıs framed not 
for rare cases but for cases which one encounters daily in ordinary hfe There is. 
also equity (if equitable considerations can be taken into account in a taxing Act) 
in giving earned income relief to a person who has to pay tax on income which belongs. 
to another but which he has himself earned ' In our opinion, the section can only 
be read as enacting that for purposes of earned income relief, “ such income ” will be 
included which, though it 1s the income of another person, has been earned by the 
assessee, or; 1n the case of a firm, where the assessee is ‘a’ “partrier, by his being 
actively engaged as partner in the conduct of the business. ‘The words “ wheré the 
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assessee 1s a partner " must be given effect to, even when the income of the minor or 
the wife 1s considered under the latter part, and they also pomt to the same 
conclusion. In reading the definition in this way, no violence 1s done to the language 
of it The condition that the assessee must have worked actively as a partner 1s 
thus applicable also to the latter part of the definition. In our opinion, the 
High Court was right in he answer which it gave. 


The appeals fail, and are dismissed with costs. 
Appeals dismissed. 


THE SUPREME COURT OF INDIA. mes 
(Criminal Appellate Jurisdiction ) 


Present —J L. Kapur, K. Sussa Rao, RAGHUBAR DAYAL AND T.L VENKATA- e 
RAMA ArvAR, JJ 


‘The State of Bihar .. Appellant * 
v 
Mangal Sao .. Respondent 


Telegraph Act (XIII of 1885), (before rts amendment by Act XV of 1961), section 20—Scope—Keeping or 
using of a radio set without a licence—If offence under section 20—Sectrons 3 and 4—Jnterpretation 


A radio receiving set 1s a /* telegraph ”? within the meaning of the definition given in section 3 of 
the Telegraph Act (1885) Under the First Proviso to section 4 the Central Government may grant a 
licence to a person for establishing, maintaining and working a telegraph or 1n respect of any of them , 
and if a person either establishes, maintainsor works a telegraph without a licence or 1n contravention 
of the terms of licence, he would be committing an offence under section 20 of the Act A person 
keeping a radio can appropriately be said to ** maintain ” 1t within the meaning of the section <A per- 
son 1n possession of a radio for use “f maintains”? as well as “ works” it 
Appeal by Special Leave from the Judgment and Order, dated the 11th April, 
1960, of the Patna High Court in Criminal Revision No. 76 of 1960 


S. P Varma and P D Menon, Advocates, for Appellant. 
The Judgment of the Court was delivered by 


Subba Rao, 7 —This appeal by Special Leave against the Judgment and Order 
of the High Court at Patna raises the question whether—to use neutral terms— 
the keeping or using of a radio set by a person without a licence would be an offence 
under section 20 of the Indian Telegraph Act, 1885 (XIII of 1885), hereinafter 
called the Act. 


The respondent is a businessman, having a shop in the city of Patna In 
November, 1955, an Inspector of Wireless Telegraph visited. bis shop and found a 
radio set being played theren. As he was using the radio without a licence, he 
was prosecuted under sections 3 and 6 of the Indian Wireless Telegraphy Act, 1933 
(XVII of 1933) and section 20 of the Act The Judicial Magistrate, Patna City, 
convicted the respondent under the said sections and sentenced him only under 
section 20 of the Act to pay a fine of Rs. 200 and ri default to undergo simple 
imprisonment for three months On appeal the learned Sessions Judge, Patna, 
confirmed both the conviction and sentence. On revision, the High Court at Patna 
set aside the conviction and sentence under section 20 of the Act, but confirmed the 
conviction under sections 3 and 6 of the Indian Wireless Telegraphy Act, 1933 and 
sentenced him to pay a fine of Rs 100 and in default to undergo simple i:mprison- 
ment for one month. The State of Bihar has preferred the present appeal against 
the order of acquittal made by the High Court under section 20 of the Act. 


The High Court set aside the conviction under section 20 of the Act on the 
ground that the use of a wireless receiving set without a licence would not be an 
offence under the said section having regard to the provisions of section 4 of the Act. 
Mr. Varma, learned counsel for the State, canvasses the correctness of that decision. 
A A SE aS 
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It would be convenient at the outset to read the relevant provisions of the Act 
as they stood before Amendment by Act XV of 1961. 
Section 3 (1) —‘‘ telegraph ? means an electric, galvanic or magnetic telegraph, end includes 


appliances and apparatus for making, transmitting or receiving telegraphic, telephonic or other com- 
munications by means of electricity, galvanism or magnetism 


Section 4 (1) —Within India, the Central Government shall have the exclusive privilege of establish- 
ing, maintaimmg and working telegraphs : 

Provided that the Central Government may grant a licence, on such conditions and 1n considera- 
tion of such payments as ıt thinks fit, to any person to establish, maintam or work a telegraph within any 
pax of India 

F Provided further that the Central Government may, by rules made under this Act and published 
an the Official Gazette, permit, subject to such restrictions and conditions as 1t thinks fit, the establish. 
ment, maintenance and workng— 


(a) of wireless telegraphs on ships within Indian territorial waters and on aircrafts within or 
above India, or Indian territorial waters, and 
(b) of telegraphs other than wireless telegraphs within any part of India. 


Section 20 (1) If any person establishes, maintains or works a telegraph within India ın contraven- 
tion of the provisions of section 4 or otherwise than as permitted by rules made under that section, he 
shall be punished, if the telegraph 1s a wireless telegraph, with imprisonment which may extend to 
three years, or with fine, or with both, and, in any other case, with a fine which may extend to one 
thousand rupees 
Under the said sections, if a person establishes, maintains or works a telegraph 
without a licence 1n contravention of the provisions of section 4, he would be commit- 
ting an offence punishable thereunder. The first question ıs whether a radio receiv- 
ing set is a “ telegraph " within the meaning of the definition given in the Act. 
This Court had an occasion to consider the scope of the said definition ın the context 
of a Post and Telegraph Wireless Station, which was receiving communications 
from different cities of the country, in Sensor Electric Inspector v. Lakshminarayana 
Chopra! After quoting the provisions of section 3 (1) of the Act, this Court pro- 
ceeded to observe : 

** The Telegraph Wireless Receiving Station clearly comes within the definition. of “ telegraph”? 
an the Telegraph Act The Telegraph Act was passed 1n 1885. ‘‘ Telegraph ” then included “ an 
electric, galvanic, or magnetic telegraph and appliances and apparatus for telegraphic, telephonic 
or other communications by means of electricity, galvanism or magnetism’? At that time wireless tele- 
graphy or radio had not been developed In the year 1914, section 2 (7) of the said Act was amended 
and the following words were inserted after the words “‘ apparatus for" ‘‘ making, transmitting or 
meceiving ”’ With the result that, after the amendment, receiving of communications by means of 
electricity was included ın the definition A wireless receiving station certainly receives communica- 
tions by means of electricity and therefore, 1t 1s ** telegraph ? within the meaning of the said definition ” 


If a telegraph wireless receiving station is a telegraph as defined 1n section 3 (1) 
of the Act, a radio set receiving communications should equally be a telegraph 
within the meaning of the said section , for a radio set receives communications by 
means of electricity. Wireless transmitter transmits sound as electro-magnetic 
waves and the said waves are detected and received by the recerving apparatus. 
We, therefore, hold that a recerving set 1s a telegraph within the meaning of the Act. 


The next question 15 whether the respondent established, maintained or worked 
a telegraph within the territories of India in contravention of the provisions of 
section 4 Section 4 (1) consists of a main part and two provisos. The main part 
«of the section confers an exclusive privilege on the Central Government of establish- 
ing, maintaining and working telegraphs The Second Proviso enables the Central 
Government to make rules to permit the establishment, maintenance and working 
of wireless telegraphs on ships and aircrafts within a specified area or of telegraphs 
other than wireless telegraphs within any part of India. The First Proviso confers 
a power on the Central Government to grant licence to establish, maintain or work 
a telegraph within any part of India. . There is a difference in the phraseology used 
in the main part and the Second Proviso and that used in the First Proviso While 
in the main part and the Second Proviso the conjunction “ and ” 1s placed between 
eee ee 
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S—14 


106 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1963 ^£ 
* mamtaming" and * working”, in the First Proviso the disjunctive “ or Uus 
used. It 1s not necessary to express our view whether in the main part and the 
Second Proviso the three words **establshmg " , “ maintainmg " and “ working" 
can be read disyunctively, for we are only concerned with the First Proviso which. 
expressly made them disjunctive. Under section 20 of the Act also the disjunctive 
* or" used between “ maintains”? and “works”. It is, therefore, clear that 
under the First Proviso to section 4 the Central Government may grant a licence 
to a person for establishing, maintaining and working a telegraph or 1n respect of 
any of them , and if a person eithe: establishes, maintains or works a telegraph 
without a licence or in contravention of the terms of licence, he would be committing 
an offence under section 20 of the Act. a 


It is suggested that neither of the three terms would be appropriate for keeping, 
a radio set or using ıt. Learned counsel for the appellant argues that keeping or 
using a radio set would be maintaining or working a radio within the meaning of 
that section In the Shorter Oxford English Dictionary the following meaning, 
among others, 1s given to the word “‘ maintain "' . “ to keep 1n being , to preserve 
unimpaired , to pay or furnish the means of keeping up of ; to keep supplied or 
equipped , to keep in repair.’ A person who has a radio set for the purpose of using 
it must necessarily keep 1t 1n good condition and bear the expenditure for so keeping. 
it and for repairing ıt, 1f1t goes wrong He can, therefore, appropriately be said to 
maintain it within the meaning of the section. 


The same dictionary gives various meanings to the verb “ work "f. The follow- 
ing are some of them ; “ to bestow labour or effort upon ” ; " to manipulate so as 
to bring it into the required condition ” ; “‘ to operate upon. so as to get in to some 
state or convert into something else " ; * to bring or get into some condition by 
labour or exertion”. Ifa person tunes a radio, he can properly be said to operate 
upon it or manipulate ıt for the purpose of receiving the said communications. 
Such a person works on the radio. We, therefore, hold that a person in possession 
of a radio for us maintains as well as works it. In this case it has been established 
that when the Inspector visited the shop of the respondent, the latter was using;the 
radio and therefore was worlang it. 


Rehance was placed by the High Court on a judgment of the Madras High 
Court ın In re Pandian!, wherein Pandrang Row, J., appears to accept. the contention 
that the use of a wireless set without a licence is not an offence under section 20 of 
the Act. The learned Judge observed : 


It 1s, to say the least, extremely doubtful whether the use of a wireless receiving. set without a 
lıcence would amount to an offence under section 20, Telegraph Act, which in view of section 4 of that 
Act could not have been intended to include wireless receiving sets used ordinarily to receve broad- 
cast programmes ” 


The learned Judge has not expressed a final opinion on the construction of the 
section. Presumably, he was of opinion that section 4 applies only to a telephone 
established, maintained and worked by Government or with its permission. With 
great respect, the learned Judge has omitted to notice the First Proviso to section 4 of? 
the Act which takes 1n a licensee of a telegraph for are or other of the three purposes e 
mentioued therein. In the result, we hold that as the respondent used the radio 
without a licence, he committed an offence under section 20 of the Act. 


We, therefore, convict him under section 20 ofthe Act also. But ın the circum- 
stances of this case, we think that no separate sentence 1s called for. The sentence 
already imposed under sections 3 and 6 of the Indian Wireless Telegraphy Act, 
1933, 1s sufficient. In the result, the order of the High Court ıs modified to the 


extent indicated 


Order modified. 


i 
1. (1938) 2 ML.J.281 AIR 1938 Mad 82r. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) ° . 


PnEsENT .—S. K. Das, M. HIDAYATULLAH AND J C. Suam, JJ. 
The Income-tax Officer, V Circle, Madras and another 


(In both the Appeals) -. Appellanis* 
v. 
>. K. Habibullah (In both the appeals) . Respondent 


e * Income-tax Act (XI of 1922), section 35 (1) and (5)—Rectryfication of mustake—Assessment of a partner n 


a firm—Effect of section 35(5) on assessmerts completed before the clause came into force 


The power of rectification under section 35 (1) of the Income-tax Act (1922) may be exercised 
*subject to two conditions, (1) that there 3s a mistake apparent from the record of the assessment, and 
(2) that the order of rectification 1s made within. four years from the date of the assessment sought to 


Section 35 (1) of the Income-tax Act could not therefore be resorted to hy the Income-tax 
authorities for rectification of the assessments of the assessee, for there was no error apparent from the 
record of those assessments 


Clause (5) of section 35 of the Indian Income-tax Act, which was enacted by the Income-tax 
(Amendment) Act, 1953, was not declaratory of pre-existing law, and as it clearly affected vested rights 
which had accrued to the assessee, must be deemed to have come into force from Ist April, 1952 It 
had no greater retrospective effect than was expressly granted to ıt The power to rectify assessment 
of a partner consequent upon the assessment of the firm of which he is a partner Ey mcludmg or 
correcting his share of profit or loss can therefore be exercised only in case of assessment of the firm 
made on or after 1st April, 1952 The Income-tax Officer has no jurisdiction under clause( 5) of section 
35 of the Act to rectify the assessment of a partner of a firm consequent upon the assessment or 
reassessment of the firm disclosing an error made before rst April, 1952. 


Appeals from the Judgment and Order dated the roth April, 1957, of the 
Madras High Court in W.P. No. 952 of 1955.1 

K N. Rajagopal Sasiri, Senior Advocate (D. Gupta, Advocate, with him), for 
Appellants (In both the Appeals). 

R. Thagarajan, Advocate, for Respondent (In both the Appeals). 

The Judgment of the Court was delivered by 


Shah, F—One S.K. Mohideen—hereinafter referred to as the assessee—was 
a partner in two firms—Messrs. Dinshaw & Co and Messrs, Palaniappa Chettiar 
& Co. The firms were registered under the Indian Income-tax Act. The assessee 
submitted returns of his income and incorporated therein the estimated share of 
his losses in the two firms at Rs. 20,000 and Rs 10,000, for the assessment year 1946-47 
and at Rs mi and Rs. 12,436 for the assessment year 1947-48 The Income-tax 
Officer, V Circle, Madras, completed the assessment for the two years on 20th 
February, 1950, after adopting the estimates furnished by the assessee, but he made a 
note that the losses accepted were subject to revision on ascertainment of correct 
particulars "The assessment of Messrs. Dinshaw & Co. for the years 1946-47 
and 1947-48 was completed on 31st Ocrober, 1950 by the Income-tax Officer, 
“I Circle, Madras and the proportionate share of the assessee for the losses was comput- 
ed for the two years at Rs. 15,839 and Rs. 1,046 respectively. Assessment of Messrs. 
Palamappa Chettiar & Co. for 1947-48 was completed by the Income-tax Officer, 
Special Circle, on goth June, 1951 and the share of the assessee in the loss suffered 
by that firm was computed at Rs. 2,009 On receipt of intimation of the orders 
passed ın the assessment of the two firms, the Income-tax Officer, V Circle, Madras, 
issued on 4th May, 1953 notices to show cause why the assessments of the assessee, 
for the years 1946-47 and 1947-48 should not be rectified under section 35 of the 
Income-tax Act On 24th March, 1954, the assessee wrote to the Income-tax 
Officer stating : “ This ıs to inform you that I have no objection in completing the 
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assessments of the previous years in accordance with law." On 27th March, 1954, 
the Income-tax Officer revised the assessment of the assessee in respect of the two 
yeats after talang into account the share of the losses as computed in the assessments 
of the two firms 


The assessee died on 17th April 1954 and his son S.K. Habibullah—herem- `^ 
after referred to as the respondent—applied to the Commissioner of Income-tax, 
Madras, praying for revision of the orders. The Commissioner held that section 35 
was properly invoked for rectification of the assessments and rejected the applica- 
tions. But the High Court of Judicature at Madras in petitions under Article»226 
of the Constitution filed by the respondent ordered that writs of certiorari do 1ssut © 
quashing the orders of the Income-tax Officer, V Circle The Commussioner of 
Income-tax, Madras, appeals to this Court with certificate of fitness granted by, y 
the High Court. 


The plea of the Commissioner that the assessee having assented to the rectifica- 
tion, 1t was not open to the respondent to challenge the authority of the Income-tax 
Officer, has no force. By his letter dated 24th March, 1954 the assessee merely 
informed the Income-tax Officer that he had no objection to rectification according 
to law. But if the law did not authorise the Income-tax Officer to rectify the 
assessment, assent could not validate what was unauthorised. 


Section 35 (1) empowers the Income-tax authorities to rectify mistakes apparent 
from tbe record of certain orders passed by them. The clause (omitting parts 
not material) provides that the Income-tax Officer may at any time within four 
years from the date of any assessment order passed by him, on his own motion 
rectify any mistake apparent from the record of the assessment. The power of 
rectification may be exercised subject to two conditions: (1) that there 1s a mistake 
apparent from the record of the assessment, and (2) that the order of rectification 
is made within four years from the date of the assessment sought to be rectified. ^ 
The mistake which may be rectified need not be in the order itself - it may be in 
any part of the record or proceeding of assessment of the assessee. But for the pur- 
pose of assessment an individual and a firm are distinct entities and even if an 1n- 
dividual is a partner of the firm, a mistake discovered because of something con- 
tained in the assessment of the firm is not a mistake apparent from the record of 
assessment of the individual partner. In Kanumarlapud: Lakshminarayana Chetty 
and others v, First Additional Income-tax Officer, Nellore*, in dealing with the question 
‘whether the record of the assessment of the firm may be regarded as the record of 
the assessment of the individual partner, Subba Rao, C.J. speaking for the Court 
observed, and, ın our judgment, correctly . 

** But ıt 15 said that section 35 of the Act even without the amendment would have enabled the 
Income-tax authorities to re-open the assessment on the ground that there was a mistake apparent , 
from the record But from the record of final assessment, 1t 1s impossible to say that there was a mis- 
take apparent from the record, for the assessmg authoritv accepted a certam figure as representing the 
share of the assessees ın the firm and made a final assessment The mistake s not im the record 
but by a subsequent assessment of the firm, ıt was discovered that the earher assessment, was wrong 
to the extent of the assessee’s share in the firm. Its not a mistake apparent from the record but a 
mustake discovered from the disposal of another case 
Section 35 (1) of the Income-tax Act could not therefore be resorted to by thg 
Income-tax authorities for rectification of the assessments of the assessee, for there 
was no error apparent from the record of those assessments. 


The Income-tax Officer, however, sought to rely upon section 35 (5) which was 
3ncorporated by section 19 of the Indian Income-tax (Amendment) Act, 1953 
(XXV of 1953) with effect from rst April, 1952. The clause which was incorporated 
is in the following terms :— 

“ (5) Where m respect of any completed assessment of a partner in a firm it is found on the 
assessment or reassessment of the firm or on any reduction or enhancement made in the income 
of the firm under section 31, section 33, section 33-A, section 33-B, section 66 or section 66-A that the 
share of the partner ın the profit or loss of the firm has not been included in the assessment of the 


partner or, if 1ncluded, 1s not correct, the inclusion of the share 1n the assessment or the conection 
tn. 


I. 1956 An.W.R. 249 : 291.TR 419. 
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thereof, as the case may be, shall he deemed to be a rectification of a mistake apparent from the re- 
cord within the meaning of this section, and the provisions of sub-section (1) shall apply thereto ac- 
cordingly, the period of four years referred to in that sub-section bemg computed from the date of the 
final order passed m the case of the firm ” 


Clause (5) was one of a group of clauses, added by Act XXV of 1953, dealing yith 
rectification of assessments. Clause (5) dealt with inclusion of income or correc- 
tion of the income of a partner ın a firm consequent upon assessment or reassess- 
ment of the firm of which he was a partner. Clause (6) dealt with recomputation 
of total 1ncome of an assessee in consequence of modifications made 1n the Excess 
Profits ‘Tax or the Business Profits Tax payable by an assessee subsequent to an 
assessment made under the Indian Income-tax Act. Clause (7) dealt with recti- 


e “ication consequent upon modification of orders under section 23-A of the Income- 


tax Act and clause (8), which was enacted (ın the form in which 1t now exists) by the 


e Indian Finance Act, 1956, dealt with the rectification consequent upon proceedings 


in re-assessment under section 34 (1) (a) or section 31 (1-A). The Legislature by a 
fiction ın all these classes of cases regarded the inclusion, correction, computation or 
re-computation as rectification of a mistake apparent from the record and prescribed 
special termini for reckoning the period of four years within which the rectification 
must be made. Under clause (5) with which alone we are directly concerned 
in these appeals, the inclusion of the share in the assessment of the partners or the 
correction thereof is deemed to be a mistake apparent from the record within the 
meaning of the section, and sub-section (1) applies thereto accordingly—the period 
of four years being computed from the date of the final order passed 1n the case of 
the firm. The discrepancy disclosed as a result of assessment or re-assessment of a 
firm between the share of a partner included in the individual assessment of that 
partner and his share disclosed in the assessment of the firm was not an error 
apparent from the record within the meaning of section 35 (1) and the Legislature 
enacted a fiction making the inclusion of the share in the assessment or correction 
thereof such a mistake. If the inclusion of the share or the correction of the assess- 
ment were an error apparent from the record and falling under clause (1) of section 
35, the enactment of clause (5) was plainly unnecessary. When the Legislature 
has deliberately enacted a fiction of the nature set out in clause (5), we are unable 
to agree with the contention raised by counsel for the Revenue that the enactment 
of the fiction was ex-abudant: cautela. Rectification of the nature contemplated 
by clause (5) could not have been effected under clause (1) and to remove the lacuna 
the Legislature declared that what was not a mistake should for the purpose of 
rectification of assessment be regarded as a mistake apparent from the record and 
provided a terminus for the computation of the period of four years. 


The assessments of the two firms were completed a long time before rst April, 
1952. It is also common ground that the individual assessments of the assessee 
were not provisional but final assessments under section 23 (3) of the Income-tax 
Act. 


The question which falls to be considered is whether relying upon clause (5) of 
section 35 an Income-tax Officer may rectify the assessment of a person who is a 
partner of a firm when the assessment of the firm is completed before the 1st of 
April, 1952. The Legislature has given to clause (5) a partial retrospective opera- 


* tion. The provision enacted by clause (5) is not procedural in character : it affects 


vested rights of the assessee. ‘Therefore in the absence of compelling reasons the 
Court would not be justified in giving a greater retrospectivity to the provision than is 
warranted by the plain words used by the Legislature. As observed by the Judi- 
cial Committee of the Privy Council in Commissioner of Income-tax, Bombay Presidency 
and Aden v. Messrs. Khemchand Ramdas! : 


iis * * when once a final assessment 1s arrived at, it cannot, in their 
Lordships opinion, be re-opened except in. circumstances detailed in sections 34 and 95 of the Act 
T * * and within the time limited by those sections.” 


J ee TER a RR. 
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The orders of assessment are, subject to the provisions relating to appeals, revi- 
sions, reassessment and rectification, final : it 1s not open to the Income-tax Officer 
to re-open the assessment because he thinks fit to do so. The provisions relating to 
assessments and rectification or re-opening thereof are exhaustive, and may not be 
extended ‘by analogies. The right to rectify an assessment may therefore be exer- 
cised in strict compliance with conditions prescribed by the statute in that behalf. 
Before 1st April, 1952, rectification of assessment of an 1ndividual on the disclosure 
of errors consequent upon assessment of the firm of which he 1s a partner was not 
for reasons already stated permissible under clause (1) of section 35 This power 
was conferred for the first time by clause (5) as from 1st April, 1952, and by the 
express words of the clause arose from the assessment of the firm. If by the aw, 
prevailing at the time when the assessment of the firm was made, no such result * 
as is contemplated by the new clause (5) arose, to give a larger retrospective opera- 
tion than 1s directed, is to ascribe to the Legislature an intention different from the ə 
one expressed, and to make a larger inroad upon the finality of that assessment 
than is permitted by the Legislature. Section 35 (5) does not purport to amend 
clause (1) ; that clause ıs left untouched by the amending statute. Its application, 
by fiction, is extended to other classes of cases by declaring what in truth are not 
mistakes, as mistakes. Clause (5), therefore, confers an additional power of recti- 
fication upon the Income-tax authorities and in the absence of compelling reasons 
we will not be justified in upholding the exercise of the power to assessments of firms 
which have been completed before the date on which the power was invested. 


Some assistance may be derived from the phraseology used by the Legislature 
in clause (6) which was enacted simultaneously with clause (5). That clause pro- 
vides, (omitüng parts which are not material) : 


** Where the excess profits tax or the business profits tax payable by an assessee has been modified 
9 i or where any excess profits tax or business profits tax has been assessed after the com- 
pletion of the corresponding assessment for mcome-tax (whether before or after the commencement 
of the Indian Income-tax (Amendment) Act, 1953), and in consequence thereof ıt 1s necessary to 
re-compute the total income of the assessee chargeable to income-tax, such re-computation shall be 
deemed. to be a rectification of a mistake apparent from the record within the meaning of this sec- 
tion, " 


Manifestly, by the express provisions contained in clause (6) the fiction applies whe- 
ther the assessment is completed before or after the commencement of the Indian 
Income-tax (Amendment) Act, 1953 — Even though clause (6) 1s also made retrospec- 
tively operative as from 1st April, 1952, the Legislature has authorised the revenue 
authorities after rst April, 1952 to pass an order re-computing the total income of 
the assessee whether or not the assessment was completed before the commencement 
of the Indian Income-tax (Amendment) Act, 1953. It is true that by the Ex- 
planation to that clause, for the purposes of this sub-section, where the assessee is 
a firm, the provisions of sub-section (5) shall also apply as they apply to the rectifica- 
tion of the assessment of the partners of the firm, but thereby an intention to give a 
larger retrospective operation to clause (5), 1n so far as 1t deals with rectification 
of assessments of partners consequential upon the completion of the assessment of 
the firm in which they are partners, is not indicated When the Legislature under 
clause (6) of section 35 expressly authorised rectification in the circumstances men- 
tioned therein even if the assessment has been completed before the Indian Income- 
taxY( Amendment) Act, 1953, and ıt made no such provision 1n clause (5), ıt would * 
be reasonable to 1nfer that the Legislature did not intend to grant to the revenue 
authorities a power to rectify assessments falling within clause (5) where the firm's 
assessment was completed before rst April, 1952. 


In our view, it was rightly held in Kundan Lal v. 1.1.0., B. Ward, Amritsar}, 
following Kanumarlapud: Lakshminarayana Chetty and others v. First Additional Income- 
tax Officer, Nellore®, that clause (5) of section 35 of the Indian Income-tax Act, which 
was enacted by the Income-tax (Amendment) Act, 1953, was not declaratory of pre- 
existing law, and as it clearly affected vested rights which had accrued to the assessee, 
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must be deemed to have come into force from 1st April, 1952. It had no greater 
retrospective effect than was expressly granted to ıt. ‘The power to rectify assess- 
ment of a partner consequent upon the assessment of the firm of which he 1s a partner 
by including or correcting his share of profit or loss can therefore be exerased qnly 
in case of assessment of the firm made on or after 1st April, 1952. The Income-tax 
Officer has no Jurisdiction under clause (5) of section 35 of the Act to rectify the 
assessment of a partner of a firm consequent upon theassessment or re-assessment of 
the firm disclosing an error made before rst April, 1952. 


, The appeals therefore fail and are dismissed with costs. One hearing fee. 
e* VS. ——— Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Original Jurisdiction ) 


PRESENT '——B P. Smua, Chief Justice, J. L. Kapur, P. B. GAJENDRAGADKAR, 
K. Sussa Rao AND K N. Waucnuoo, JJ. 


J. Y. Kondala Rao and others, etc., etc. .. Petiteoners* 


U. : 
The Andhra Pradesh State Road Transport Corporation 
and others (1n all the petitions) .. Respondents. 


Motor Vehicles Act (IV of 1939), as amended by Act (C of 1956), Chapter IV-A, Sectton 68-C—Vires 
—Valtdity ın the light of the Fundamental Rights guaranteed under the Constitution of India (1950) 


Ordinarily a State Transport Undertaking, compared with persons or private undertakings 
should be ın a better position than others to carry on the said services, for the benefit of the public ; 
admunistratively, financially and technically it can be expected to be in a far better position than 
others It can provide more well-equipped buses, give better amenities to the travelling public, keep 
regular timings, repair or replace the buses in emergencies. In such a situation, when the Legislature 
makes a classification between a State Transport Undertaking and others carrymg on the business 
of transport services, 1t cannot be said that there 1s no reasonable basis for such a classification Once 
it ıs conceded that Chapter IV-A of the Motor Vehicles Act (IV of 1939) 1s constitutionally good and 
that the Legislature can validly make law for nationalization of the [road:transport service, the procedure 
laid down for implementing the said policy cannot be said to be unreasonable The provisions of 
Chapter IV-A cannot be struck down on the ground that they confer an arbitrary power on the State 
Transport Undertaking and on the State Government to discriminate between individuals and the State 
‘Transport Undertaking, and between individuals and private undertakings, and between individuals 
and individuals [In the instant case since. Chapter IV-A of the Act in specific terms provides a 
complete'and in the circumstances satisfactory machinery for reasonably regulating the exclusion of 
all or some of the private operators from the notified area or route, the provisions of the said Act do 
not infringe the equality clause enshrined in Article 14 of the Constitution of India (1950). The 
note relating to the frequency of the services appended to the schemes must be deleted bemg void , 


Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights 
A, V. Viswanatha Sastri, Senior Advocate, (T. V R. Tatachar, Advocate, with 
him) for Petitioners ın Petitions Nos. 76, 87, 93-104 and 217-228 of 1960) 
T V. R. Tatachar Advocate for Petitioners (1n petitions Nos. 72 and 229-233 
of 1960). 
D. Narasaraju, Advocate-General for the State of Andhra Pradesh (P. R. Rama- 
echandra Rao and T. M. Sen, Advocates, with him) for Respondents (in all the 
petitions. 
The Judgment of the Court was delivered by 


Subba Rao, 7.—These petitions are filed under Article 32 of the Constitution 
for the enforcement of the petitioners’ fundamental right to carry on the business 
of motor transport in West Godavari District ın the State of Andhra Pradesh by 
the issuance of writs of cert:orarı or any other appropriate writs, orders or directions 
to quash the schemes of road transport services as finally approved by the Govern- 
ment of Andhra Pradesh on 21st March, 1960, and for other incidental reliefs. 


Se ee E 
* Petitions Nos 72, 76, 87, 93 to 104 and 217 to 233 of 1960. 8th September, 1960. 
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In exercise of the powers conferred by section 68-C of the Motor Vehicles Act 
(IV of 1939), as amended by the Central Act (C of 1956) (hereinafter called the 
Act), Shri Guru Pershad, the Chief Executive Officer, Andhra Pradesh State Road 
Transport Corporation (hereinafter called the Transport Corporation) published 
seven proposals , dated 7th December, 1959, in the Andhra Pradesh Gazette, dated 
17th December, 1959 propounding seven schemes for the nationalization of 
the road transport in respect of different parts of West Godavari: District in 
that State Under that notification objection from the public and affected parties 
were invited to be filed within 30 days of the publication thereof. More than 3,000 
objections were received by the Government against the said schemes. Aéter 


considering the objections, the Government issued notices to the objectors or ther? e 


representatives and the representatives of the Transport Corporation informing 
them of the time, place and the dates of hearing. On the notified dates, namely, , 
10th, 11th and 12th March, 1960, 200 objectors were present and most of them were 
represented by advocates. ‘The Transport Corporation was also represented by its 
Chief Executive Officer and its legal advisers. The Minister in charge of the port- 
foho of Transport held an enquiry, considered the conflicting arguments advanced, 
gave definite findings on the points urged, rejected all the objections but one and. 
approved the schemes with a slight modification. The seven schemes were directed 
to be put 1n. force from different dates which were given in the order made by the 
Minister. The aggrieved operators who were not satisfied with the order of the 
Minister filed the present petitions for the said reliefs. 


Shri A. V. Viswanatha Sastri, learned counsel for the petitioners, raised before 
us the following points (1) The provisions of Chapter IV-A of the Act are ultre 
vires the powers of Parhament because they are within the exclusive legislative field 
of the States. (2) The provisions of Chapter IV-A of the Act infringe the funda- 
mental right of the petitioners under Article 19(1) (g) of the Constitution and are 
not saved by clause (6) of the said Article. (3) The provisions of Chapter IV-A 
are also violative of Article 14 of the Constitution. (4) The order of the Govern- 
ment confirming the schemes is vitiated by the doctrine of bias and, therefore, void. 
(5) Though in fact seven schemes are framed, in effect they are component parts 
of one scheme and that device has been adopted to circumvent the judgment of 
this Court in Shrinwasa Reddy v. The State of Mysore’. (6) The schemes are void 
inasmuch as they were prepared and published by the Chief Executive Officer who 
was not one of the persons who could act on behalf of the Transport Corporation 
under section 13 of the Road Transport Corporations Act. (7) The schemes as pro- 
pounded by the Transport Corporation did not give the number of vehicles pro- 
posed to be operated in each route as it should have given under rule 4 of the Andhra 
Pradesh Motor Vehicles Rules (hereinafter called the Rules) and the modification 
made by the Minister directing the Transport Corporation to do so does not also 
comply with the requirements of the said rule. (8) In exercise of the power con- 
ferred under rule 5 of the Rules, the State Transport Undertaking conferred upon 
itself power to vary the frequency of the services and that rule and the note made 
pursuant thereto are inconsistent with the provisions of the Act and, therefore, void. 
(9) The proposed schemes include three new routes and that 1s illegal as the said 
Transport Undertaking has no power to include any new routes in a scheme pro- 


posed by it. Though many other questions are raised in the petitions, they are * 


not pressed before us. 

Learned Advocate-General for the State of Andhra Pradesh sought to sustain 
the schemes as approved by the Minister ın their entirety. 

We shall now proceed to deal with the contentions in the order they were raised. 

Re. (1) . The first contention ‘does not now merit a detailed consideration as 
it has been considered and rejected by this Court in H. C. JVarayanappa v. The State 
of Mysore?. In that case, after considermg the question, Shah, J., speaking for this. 
Court, observed : 
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** We are therefore of the view that Chapter IV-A could competently be enacted by the Parlia- 
ment under Entry No 21 read with Entry No 35 of the Concurrent List” 


Nothing further need be said on this point. With respect we accept and follow 
the said decision. ; x 


‘ Re (2) : The next contention 1s based upon Article 19 of the Constitution. The 
question ıs whether Chapter IV-A of the Act is saved by Article 19 (6) of the 
Constitution If Chapter IV-A, which provides for the nationalization of road 
transport services in the manner prescribed thereunder 1s not a permissible legis- 
latign covered by Article 19(6), ıt would certamly offend against the fundamental 

e Tight of the petitioners to do business in motor transport. The constitutional valt. 
dity of Chapter TV-A of the Act was raised in Gullappalls Nageswara Rao v. Andhra 
Pradesh Road Transport Corporation}, There 1t was argued that Chapter IV-A of 
*he Act was a piece of colourable legislation whose real object was to take over the 
business of the petitioners therein under the cover of cancellation of permits m con- 
travention of Article 31 of the Constitution and that plea was rejected by this Court. 
But no attack was made on the validity of Chapter IV-A of the Act on the 
ground that it infringed the provisions of Article 19(1) (g) of the Constitution and 
was not saved by clause (6) of the Article. That pomt ıs now raised before us. 
Under Article 19(1) (g), all citizens shall have the right to carry on trade or 
business. The material part of clause (6) of Article 19, as amended by the Consti- 
tution (First Amendment), Act, 1951, reads . 

“ Nothing in sub-clause (g) of the said clause . . . . . shall affect the operation of any 
existing law ın so far as ıt relates to, or prevent the State from making any law relating to 


the carrying on by the State, or by a corporation owned or controlled by the State, of any trade, busi- 
ness, industry or service, whether to the exclusion, complete or partial, of citizens or otherwise 2 


The only question ıs, how far and to what extent Article 19 (6) secures the 
validity of Chapter IV-A of the Act from attack that 1t offends against Article 19 (1) 
(g) Learned Counsel for the petitioners contends that Article 19 (6) (2) provides 
only for partial exclusion of citizens, that 15, the exclusion of a certain class of persons 
as a whole and notfor partial exclusion of some among the same class. As section 68-C, 
the argument proceeds, enables the State Transport Undertaking to frame a scheme 
for excluding some among the same class, the said provision 1s not saved by Article 
19(6) of the Constitution. Relevant portions of section 68-C of the Act read : 


* Where any State Transport Undertaking 1s of opinion that . . . . ıt 18 necessary in the 
public interest that road transport services ın general or any particular class of such service in relation 
to any area or route or portion thereof should be run and operated by the State Transport Undertaking, 
whether to the exclusion, complete or partial, of other persons or otherwise . . Ts 


Under this section a scheme may be framed 1n respect of road transport service in 
general or 1n respect of a particular class of such service empowering the State 
Transport Undertaking to run the said service , ıt may be in relation to any area 
or route or a portion thereof , 1t may also be to the exclusion of all or some of the 
persons running the said service in general or a particular class ofit. The section 
enables the State to take over a particular class of a service, say, the bus service, and 
exclude all or some of the persons doing business 1n that class of service. Learned 
counsel says that this section confers a wide power beyond the permussible limits 

* of Article 19(6) (ez) of the Constitution. To state it differently, the argument is that 
while Article 19(6) (2) does not enable a partial exclusion of some among the same 
class of service, section 68-C permits the said exclusion. 


The answer to this argument depends upon the true meanmg of the provisions 
of thesaid Article. Undersub-clause (1) of Article 19 (6), the State can make a law 
relating to the carrying on by the State or by a corporation, owned or controlled 
by the State, of any particular business, industry or service, whether to the exclusion 
complete or partial, of citizens or otherwise. Article 19(6) ıs only a saving pro- 
vision and the law made empowering the State to carry on a business 1s secured from 
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attack on the ground of infringement of the fundamental rights of a citizen to the 
extent ıt does not exceed the limits of the scope of the said provision. Sub-section 

(22) 1$ couched ın very wide terms. Under ıt the State can make law for carrying 

on a business or service, to the exclusion complete or partial of citizens or otherwise. 
The law, therefore, can provide for carrying on a service to the exclusion of all the 
citizens , it may exclude some of the citizens only ; 1t may do business ın the entire ^ 
State or a portion of the State, 1n a specified route or a part thereof The word 

** service ? 1s wide enough to take in not only the general motor service but also 
the species of motor service. ‘There are, therefore, no limitations on the State's power 

to make laws conferring monopoly on 1t 1n respect of an area, and person or perspns 

to be excluded. In this view, 1t must be held that section 68-C does not exceed the , 
limits prescribed by Article 19 (6) (22) of the Constitution 


Re (3): ‘The next contention is that the provisions of Chapter IV-A of the Act, e 
and particularly those of section 68-C thereof, offend against Article 14 of the Con- 
stitution The argument ıs that Chapter IV-A enables the State to make a discrimi- 
nation between the State Road Transport Corporation on the one hand and 
private operators and private transport undertakings on the other, and also to make 
a simular discrimination between the private operators or the private transport 
undertakings, and that this discrimination 1s left to the arbitrary discretion of the 
Transport Corporation. It 1s true that the provisions of this Chapter enable a scheme 
to be framed conferrmg a monopoly on the State in respect of transport services 
to the partial or complete exclusion of other persons. However, the provisions 
of the scheme do not make any distinction between mdividuals operating a trans- 
port service and private transport undertakings , they are all treated as one class 
and the classification 1s only made between the State Transport Undertaking and 
private transport undertaking, whether the business ıs carried on by individuals 
or firms or companies ‘The only question, therefore, 1s whether such a classification 
offends against the equality clause of the Constitution. Article 14 says : 


“ The State shall not deny to any person equality before the law or the equal protection of the 
laws within the territory of India ” 


This doctrine of equahty has been so frequently considered by this Court that it 
does not require any further consideration. It has been held that this Article does 
not prohibit reasonable classification for the purpose of legislation, but such a classi- 
fication cannot be arbitrary but must be based upon differences which have rational 
relation to the object sought to be achieved Doubtless 1n the present case, the 
Legislature placed the State Transport Undertaking ina class different from other 
undertakings. The question 1s whether the classification made in Chapter IV-A 
of the Act 1s Just and has reasonable relation to the object of the legislation. The 
object of Chapter IV-A, as disclosed by the provisions of section 68-G, 15 to provide 
in the interest of the public an efficient, adequate, economical and properly co- 
ordinated road transport service. To achieve that object section 68-C confers a 
power on the State Transport Undertakmg to prepare a scheme to run the service, 
whether to the exclusion, complete or partial, of other persons or otherwise The 
classification has certainly reasonable nexus to the object sought to be achieved 
Ordinarily a State Transport Undertaking, compared with persons or private under- 
takings, should be in a better position than others to carry on the said services for the ¢ 
benefit of the public , admunistratively, financially and technically ıt can be ex- 
pected to be m a far better position than others It can provide more well-equip- 
ped buses, give better amenities to the travelling public, keep regular timings, repair 
or replace the buses ın emergencies It may also employ efficient supervisory staff 
to keep things going at an appreciably high standard. Weare not suggesting that 
there are no individuals or private companies who can efficiently run the service. 
But the State, compared with individuals, should certamly be ın a better position 
to achieve the object, namely, to 1mprove the road transport service 1n all its diverse 
aspects. In such a situation, when the Legislature, which must be presumed to 
understand and correctly appreciate the needs of its own people, makes a classifica- 
tion between a State Transport Undertaking and others carrying on the business of 


" o 
I] KONDALA RAO v. A. P. STATE ROAD TRANS. CORPN. (Subba Rao, F )- II5 


wm 


transport services, we cannot say that there is no reasonable basis for such a 
classification. 


But it is said that section 68-C of the Act and other provisions of Chapter IV-A 
thereof confer an arbitrary power upon the State Transport Undertakmg to dıs- 
criminate between individuals and the said Undertaking, between individuals and 
private undertakings, and between individuals and individuals But the scheme 
of Chapter IV-A, which has been considered by this Court in Gullapall: Nageswara 
Rao v Andhra Pradesh State Road Transport Corporation, evolves a machinery for keeping 
the State Transport Undertaking within bounds and from acting in an arbitrary 
marfher, for section 68-C lays down the legislative policy in clear and understandable 

“terms and the State Transport Undertaking can initiate a scheme only for providing 
an efficient, adequate, economical and properly co-ordinated road transport service. 
eAnother condition which ıt lays down 1s that the scheme is necessary in the public. 
interest The scheme so framed 1s published, with all necessary particulars, in the 
Official Gazette and also in such manner as the State Government may direct, 
persons affected by the scheme may file objections within the prescribed time , the 
State Government, after considering the objections and giving an opportunity to 
the objectors or their representatives and the representatives of the State Transport 
Undertaking to be heard in the matter, may approve or modify the 
scheme ; the scheme so approved or modified ıs published The Rules framed 
under the Act provide for personal hearing. If the State Transport Undertaking 
seeks to modify a scheme, ıt will have to follow the same procedure before doing so * 
see sections 68-C, 68-D and 68-E of the Act It will be seen from the provisions of 
Chapter IV-A of the Act that the State Transport Undertaking, before propounding 
a Scheme, arrives at the decision on objective criteria, The parties affected and the 
public are given every opportunity to place their objections before the Government, 
and the Government, after following the prescribed quasi-judicial procedure, con- 
firms or modifies the scheme The scheme, before ıt 1s finalised, 1s subjected to 
public gaze and scrutiny and the validity and appropriateness of the provisions 
are tested by a quasi-judicial process ‘The Government cannot be equated to a 
Court , but the procedure prescribed accords with the principles of natural justice. 
Tt 1s said that the State Transport Undertaking 1s either the State Government 
or a corporation, owned or controlled by the State, and as such the entire quasi- 
Judicial procedure prescribed ıs only a cloak to screen the exercise of an absolute 
and arbitrary power on the part of the Government. We cannot say that Chapter 
IV-A is such a device. The Legislature made a sincere attempt to protect as far 
as possible individual nghts from the arbitrary acts of the Executive. Once at 1s 
conceded that Chapter IV-A of the Act 1s constitutionally good and that the Legisla- 
ture can validly make a law for nationalization of the road transport service, the 
procedure laid down for implementing the said policy cannot, ın our view, be said 
to be unreasonable If in any particular case the mala fides of the authorities con- 
cerned and collusion between the State Transport Undertaking and the State Govern- 
ment to deprive particular persons of their right to do road transport business or to 
drive out particular persons from the trade on extraneous considerations, are 
established, that may be a ground for striking down that particular sheme. But 
the provisions of Chapter IV-A cannot be struck down on the ground that they 
«confer an arbitrary power on the State Transport Undertaking and o the State 
Government to discriminate between individuals and the State Transport Under- 
na en individuals and private undertakings, and between ındyiduals and 
individuals. 


This question was raised in Saghir Ahmad v. The State of U. P.?. "That case 
dealt with the provisions of the U. P Road Transport Act, 1951 (U. P Act II of 
1951). Under section 42(3) of that Act the Government was exempt fom taking 
permits for 1ts own vehicles and 1t could run any number of buses as 1t lled without 
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the necessity of taking out permits for them. In furtherance of the State policy 
to establish a complete State monopoly in respect of road transport business, 
the transport authorities began not only to cancel the permits already issued to pri- 
vate operators but also refused to issue permits to others, who would otherwise be 
entitled to them The constitutional vahdity of that section was questioned. It 
may also be mentioned that though that decision was given after the Constitution » 
(First Amendment) Act, 1951, 1t was not based upon that amendment, as the Const- 
tution before the amendment governed the rights of the parties therein. In that 
Situation adverting to the argument based upon Article 14 of the Constitution 
Mukherjea, J., as he then was, made the following observations at page 731 :, 
* There 15 no doubt that classification 1s inherent ın the concept of a monopoly, and if the objest 

of Jegislation 1s to create monopoly 1n favour of the State with regard to a particular business, obvi- 
ously the State cannot but be differentiated from ordinary citizens and placed 1n a separate category 


so far as the running of the business ıs concerned and this classification would have a perfectly rational, 
relation to the object of the statute ” 


Section 3 of that Act provided that : 


** where the State Government 1s satisfied that 1t 1s necessary, 1n the interest of general public 
and for subserving the common good, so to direct, 1t may declare that the Road Transport Services 
in general, or any particular class of such service on any route or portion thereof, shall be run and 
operated by the State Government exclusively or by the State Government m conjunction with railway 
or partly by the State Government and partly by others ın accordance with the provisions of this Act ”” 


It was contended therein that, as the State could choose any and every person 
it liked for the purpose of being associated with the transport service and as there 
were no rules to guide its discretion, that provision would offend against Article 14 
of the Constitution. It was pointed out on behalf of the State that the discretion 
under section 3 of that Act was not uncontrolled as that could only be done by 
gianting of permits ın accordance with the provisions of the Motor Vehicles Act. 
Accepting the construction suggested, this Court held that the discretion to be 
exercised by the State would be a regulated discretion guided by statutory rules. 
But in the instant case, no liberal construction of the provisions need be resorted 
to, for Chapter IV-A of the Act in specific terms provides a complete and, in the 
circumstances, satisfactory machinery for reasonably regulating the exclusion of all 
of some of the private operators from the notified area or route. We, therefore, 
hold that the provisions of Chapter IV-A of the Act do not mfringe the equality 
clause enshrined in Article 14 of the Constitution. 


Re. (4) : By the next contention the learned counsel attacks the validity of 
the scheme on the ground that the Government 1s actuated by bias against the 
private operators of buses in West Godavari District, and indeed had pre-deter- 
mined the issue. In the petitions it was alleged that the Government had complete 
control over the Road Transport Corporation, that the entire administration and 
control over such road transport undertaking vested in the Government, that the 
Chief Secretary to the Government of Andhra Pradesh was its Chairman and that, 
therefore, the entire scheme, from its inception to its final approval, was really the 
ect of the Government. On this hypothesis 1t was contended that the Governréent 
itself was made a Judge in sts own cause and that, therefore, 1ts decision was vitiated 
by legal bias. That apart, ıt was also pleaded that a sub-committee, consisting 
of Ministers, Secretaries and Officers of connected Departments and presided over 
by the Minister in charge of Transport, decided in its meeting of 28th January, 1960,9 
hat under the scheme of nationalization of bus service, the State Government would 
ake over the bus services in. West Godavari District and Guntur District before 
snd of that year and, therefore, the Minister ın charge of the portfolio of Transport 
he having pre-determined the issue, disqualified himself to decide the disputes 
between the State Transport Undertaking and the petitioners. The self same 
questions were raised in Gullapalh Nageswara Rao v. The State of Andhra Pradesh’. 
There, as in this case, 1t was contended that the Chief Minister, who was 1n charge 
of the portfoho of Transport, could not be a judge in his own cause, as he was biased 
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against the private operators This Court pointed out the distinction between 
official bias of an authority which is inherent in a statutory duty smposed on it and 
personal bias of the said authority in favour of, or against, one of the parties. In 
dealing with official bias this Court, after considering the relevant English decisi®ns, 
observed at page 587 thus : 


4 


* These decisions show that ın England a statutory 1nvasion of the common law objection on the 
ground of bias 1s tolerated by decisions, but the invasion 1s confined strictly to the limits. of the statutory 
exception  Itis not out of place here to notice that m England the Parliament 1s supreme and therefore 
a statutory law, however repugnant to the principles of natural justice, 1s valid , whereas 1n India the 
law fnade by Parliament or a State Legislature should stand the test of fundamental rights declared 

æ % Part III of the Constitution.” 
Then this Court proceeded to state that the provisions of the Act did not sanction 
> eany dereliction of the principles of natural Justice, for the Act visualized 1n case of 
conflict between the undertaking and the operators of private buses that the State 
Government should sit in Judgment and resolve the conflict. Much to the same 
effect has been stated by Shah, J ın H.C Narayanappa v. The State of Mysore?, though 
in slightly different phraseology. The learned Judge stated . 

«€ It as also true that the Government on whom the duty to decide the dispute rests, 1s substantially 
a party to the dispute but if the Government or the authority to whom the power 1s delegated acts 
judicially ın approving or modifying the scheme, the approval or modification 1s not open to challenge 
on a presumption of bias The Munister or the officer of the Government who 1s invested with the 
power to hear objections to the scheme 1s acting 1n his official capacity and unless there 1s reliable 
evidence to show that he 1s biased, his decision will not be liable to be called 1n question, merely because 
he 1s a limb of the Government ” 


In the above cases the Transport Department of the Government was the transport 
undertaking, but here the State Road Transport Corporation, which 1s a body 
corporate having a perpetual succession and common seal, 1s the transport autho- 
rity. Though under the provisions of the Act, the State Government has some 
f control, ıt cannot be said either legally or factually that the said Corporation 1s a 
department of the State Government The State Government, therefore, ın deci- 
ding the dispute between the said undertaking and. the operators of private buses 
1s only discharging its statutory functions This objection, therefore, has no merits. 
Nor can we say that it has been established that the Minister in charge of the 
portfolio of transport has been actuated by personal bias. The facts that he pre- 
sided over the sub-committee constituted to implement the scheme of nationalization 
of bus services in the West Godavari District does not 1n itself establish any such 
bias. Indeed, ın the counter-affidavit filed on behalf of the first respondent the 
contents and authenticity of the report of the proceedings of the sub-committee 
published in the Telugu daily “ Andhra Patrika? were not admitted Even 
if the sub-committee came to such a decision, 1t1s not possible to hold that ıt was 
a final and irrevocable decision in derogation of the provisions of the Act. It 
was only a policy decision and in the circumstances could only mean that the sub- 
commuttee advised the State Government to umplement the policy of nationaliza- 
tion of bus services in that particular district. The said decision could not either 
expressly or by necessary implication involve a pre-determination of the issue ; it 
can only mean that the pohcy would be implemented subject to the provisions of 
the Act. Itis not suggested that the Minister ın charge of the concerned portfolio 
* has any personal bias against the operators of private buses or any of them. We, 
therefore, hold that it has not been established that the Minister n charge of the 
portfolio of Transport had personal bias against the operators of private buses and, 
s disqualified himself from hearing the objections under Chapter IV-A, 
of the Act. 


Re. (5) : The next contention is based upon the observations of this Court 1n 
Shrinwasa Reddy v The State of Mysore? After elaborating on the scope of section 
68-C of the Act, Wanchoo, T , observed at page 136 thus : 


‘Therefore, the scheme to be framed must be such as 1s capable of being carried out all at once 
and that ıs why the Undertaking has been given the power to frame a scheme for an area or route or 
pm ee enn nnn ne SVS 
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even a portion thereof, . . . . . If the Undertaking at that stage has the power to carry 
it out piecemeal, it would be possible for 1t to abuse the power of implementation and to discriminate 
against some operators and in favour of others included ın the scheme and also to break up the inte- 
grity of the scheme and 1n a sense modify ıt against the terms of section 68-E ” 


e 
Based on these observations it is contended that the State Government intended 
to frame only one scheme for the entire district though ıt was not m a position to 
implement the scheme 1n the entire district at one and the same time, but to cır- 
cumvent the observations of this Court ıt had split up one scheme into seven 
schemes. The first respondent in its counter-affidavit met this allegation in the 
followmg way : A 

“Having regard to the resources of the Undertaking in men, material and money, each scheme E 
has been so framed that 1t 1s capable of bemg carried out all at once, and in full, without breakine 


its integrity The State Transport Undertaking will carry out each of the published schemes ona, 
date fixed by the State Gcvernment for the implementation of each scheme ” 


The Munster in his order also adverted to this aspect and observed . 


* In this case, seven different schemes have been framed Each scheme is a separate and inde- 

pendent scheme by itself In terms of the notification, each scheme after approval will come into 
force only from a date to be fixed by the Government Though different dates may be fixed for each 
scheme, each scheme will be implemented 1n its entirety No piecemeal implementation of any one 
scheme will be done" 
Indeed the order of the Minister fixed specific dates from which each of the 
schemes shall come into force. This Court did not lay down that there cannot 
be any phased programme in the nationalization of transport services 1n a State 
or in a district , nor did it hold that there cannot be more than one scheme for a 
district or a part of a district. "The observations of this Court 1n regard to the 
implementation of a scheme piecemeal were aimed at to prevent an 
abuse of power by discriminating against some operators and in favour of 
others in respect ofa single scheme. In the present case, seven schemes were framed 
not to circumvent the observations of this Court, but only to avoid the vice inherent 
in piecemeal implementation. Not only seven separate schemes were framed in 
respect of separate areas of the district, but also the Government made ıt clear that 
each scheme should be implemented in its entirety commencing from different dates. 
We do not, therefore, sec any legitimate objection to the framing of seven separate 
schemes. 


Re. (6) : This contention questions the validity of the schemes on the ground 
that the Chief Executive Officer of the Andhra Pradesh Road Transport Corpora- 
tion 1s not empowered to publish the schemes and, therefore, the schemes were not 
validly published. In exercise of the powers conferred by section 68-C of the Act, 
the Andhra Pradesh State Road Transport Corporation proposed the schemes and. 
published them ın the Andhra Pradesh Gazette, Part II, page 1310. The proposed 
schemes were signed by Guru Peshad, Chief Executive Officer, State Transport. 
Undertaking, Andhra Pradesh Road Transport Corporation. The relevant pro- 
visions of the Road Transport Corporations Act, 1950 (Act LXIV of 1950) may be 
noticed at this stage. Under section 4 of the said Act, “ Every Corporation shall 
be a body corporate by the name notified under section 3 having perpetual succes- 
sion and a common seal, and shall by the said name sue and be sued? Relevant 
portions of section 12 read : 


“ A Corporation may from time to time by resolution passed at a meeting. . . à " 
authorize the Chief Executive Officer or General Manager, or any other officer of the Corporation 
subject to such conditions and limitations if any as may be specified ın the resolution to exercise such. 
powers and perform such duties as ıt may deem necessary for the efficient day-to-day admunistration 
of its business ?? 


Section 13 says: 


** All orders and decisions of a Corporation shall be authenticated by the signature of the Chairman: 
or any other member authorized by the Corporation in this behalf and all other instruments 1ssued 
by a Corporation shall be authenticated by the signature of the Chief Executive Officer or General 
Manager or any other officer of the Corporation authorized 1n hke manner in this behalf” 


Relying upon the said provisions, learned counsel for the petitioners contend 
that the preparation and publication of the schemes ın question under section 68-C: 
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of the Act are orders or decisions of the Corporation and, therefore, should be authen- 
ticated by the signature of the Chairman or any other member duly authorized 
under section 13 of the Road Transport Corporations Act and not by the Chief 
Executive Officer. The first respondent in its counter-affidavit attempted to nfeet 
this contention by stating that the Corporation by resolution authorized the Chief 
Y Executive Officer to exercise such powers and perform such duties as :t may deem 
necessary for the efficient day-to-day admunistration of its business and the Chief 
Executive Officer in exercise of such authorization published the schemes in. the 
Gazette. The first respondent relied upon section 12 of the Road Transport Cor- 
orátions Act and not on section 13 thereof to sustain the power of the Chief Execu- 
* tive Officer to publish the schemes. We have no reason not to accept the statement 
of the first respondent that there was a resolution passed by the Corporation 1n terms 
> eof section 12(c) of the Road Transport Corporations Act If so, the only question 
is whether the act of publishing the proposed schemes framed by the Corporation 
in the Gazette pertains to the day-to-day administration of the Corporation’s business. 
The Chief Executive Officer has no power under the Act to frame a scheme. Sec- 
tion 68-C empowers only the State Transport Undertaking to prepare a scheme 
and cause every such scheme to be published in the Official Gazette and also in 
such other manner as the State Government may direct The scheme, therefore, 
need not be directly published by the Corporation, but 1t may cause ıt to be published 
in the Official Gazette. The act of publishing ın the Official Gazette is a ministerial 
act It does not involve any exercise of discretion. It 1s only a mechnical one to be 
carried out in the course of day-to-day admunistration. So understood, there can- 
not be any difficulty in holding that ıt was purely a ministerial act which the Chief 
Executive Officer by reason of the aforesaid resolution can discharge under section 
12(c) of the Road Transport Corporations Act. It must be presumed for the pur- 
poses of this case that the Corporation decided the terms of the proposed schemes 
and the said decision must have been duly authenticated by the Chairman or any 
other member authorized by the Corporation in this behalf and the Chief Executive 
Officer did nothing more than publish the said scheme ın exercise of its admunis- 
trative functions. We, therefore, hold that the Chief Executive Officer was well 
within his rights in publishing the said proposed schemes in the Andhra Pradesh 
Gazette. 


Re. (7): The next argument turns upon the provisions of rule 4, of the Andhra 
Pradesh Motor Vehicles Rules. The relevant part of the rule reads : 


“ The scheme or approved scheme to be published in the Official Gazette as required under 
section 68-C or 68-D as the case may be, shall contain the following particulars 


(1). $9 38 
(u) the number of vehicles proposed to be operated on each route." 


In certain schemes the number of vehicles to be operated on each route was not 
specified, and one number was mentioned against two or more routes bracketing 
them. When an objection was taken before the Government in regard to this 
matter, the Minister accepted 1t and directed that the scheme might be modified so 
as to indicate the number of vehicles to be operated on each route separately. The 
schemes were accordingly modified by indicating the number of vehicles to be opera- 
ted on each route separately and the approved schemes with the said modification 
were duly published in the Gazette dated 21st March, 1960. The approved schemes 
therefore, satisfy rule 4(2) of the Rules, for the approved schemes, as duly modified, 
contain the number of vehicles proposed to be operated on each route. But the 
point sought to be made is that the Minister himself should have fixed the number 
of vehicles proposed to be operated on each route and should not have merely 
directed the appropriate modification to be made in the approved schemes It 
does not appear from the record that there was any dispute before the Minister as 
regards the apportionment of the number of vehicles shown against two or more 
routes to eah of the routes, but the only contention raised was that the bracketing 
of the number of vehicles between two or more routes contravened the provisions of 
rule 4. Though the order of the Minister only contains a direction, the apportion- 
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ment of the vehicles between the routes was not made by the State Transport Autho- 
rity, but only by the. Government, for the approved schemes were published not 
by the Chief Executive Officer but by the State Government. It must be presumed 
that the allocation also must have been made with the approval of the Minister. 
There are no merits in this objection either. 


Re. (8) : The next contention 1s that rule 5 framed by the State Government 
in exercise of the power conferred on it under section 68 (1) 1s inconsistent with the 
provisions of section 68-E of the Act, and, therefore, 1s void ‘The schemes pre- 
pared by the State Transport Authority contain the following note : â : 


“The frequency of services on any of the notified routes or within any notified area shall, if neces 
sary, be varied having regard to the traffic needs during any period ” 


Indeed the said note was practically a reproduction of a note appended to* 
rule 5. The only question 1s whether rule 5 and the note made pursuant thereto 
come into conflict with section 68-E of the Act. Section 68-E reads : 


* Any scheme published under sub-section (3) of section 68-D may at any time be cancelled 
or modified by the State Transport Undertaking and the procedure laid down 1n section 68-C and 
section 68-D shall, so far as 1t can be made applicable, be followed 1n every case where the scheme 
1s proposed to be modified as if the modification proposed were a separate scheme ” 


The short question that arises 1s whether the variation of frequency of service 
by the State Transport Undertaking amounts to a modification of a scheme within 
the meaning of section 68-E of the Act. The rule is not so innocuous as the learned 
Advocate-General of the Andhra Pradesh contends Under that rule the State 
Transport Undertaking, having regard to the needs of traffic during any period, 
may increase or decrease the number of trips of the «existing buses or vary the 
frequency by increasing or decreasing the number of buses. This can be done without 
any reference to the public or without hearmg any representations from them. 
This increase or decreasc, as the case may be, can only be for the purpose of pro- 
viding an efficient, adequate, economical transport service in relation to a partı- 
cular route within the meaning of section 68-C. At the time the original schemes 
are proposed, the persons affected by them may file objections to the effect that 
the number of buses should be increased or decreased on a particular route from 
that proposed in the schemes The Government may accept such suggestions 
and modify the schemes , but under this rule the authority may, without reference 
to the public or the Government, modify the schemes. Learned counsel contends 
that the note only provides for an emergency. But the rule and the note are com- 
prehensive enough to take 1n not only an emergency but also a modification of the 
scheme for any period which may extend to any length of time. We are, therefore, 
definitely of opinion that the rule confers power on the State Transport Undertaking 
to modify substantially the scheme 1n one respect, though that power can only be 
exercised under section 68-E of the Act m the manner prescribed thereunder. This 
rule 1s void and, therefore, the said note was illegally inserted ın the schemes. But 
on that ground, as the learned counsel contends, we cannot hold that the schemes 
are void. The note 1s easily severable from the schemes without in any way 
affecting their structure Without the note the schemes are self-contained ones 
and ıt ıs umpossible to hold that the schemes would not have been framed in theg 
manner they were made if this note was not allowed to be included therein. We, 
therefore, hold that the note should be deleted from the schemes and the schemes 


are otherwise good. 


Re. (9): The last of the arguments attacks the schemes in so far as they include 
new routes. The new routes included ın the schemes are Eluru to Kovvur, and 
Nidadavol to Jeelugumilh. It 1s argued that the provisions of section 68-C are con- 
cerned with the existing routes only. Support is sought to be drawn for this 
contention from the provisions of section 68-C of the Act. The relevant part of that 


section says : 


* Where any State 'Transport Undertaking 1s of opinion. that . . . à it Is necessary 
än the public interest that road transport services 1n general or any particular class of such service ın 
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relation to any area or 10ute or portion thereof should be run and operated by the State Tiansport 
Undertakng . . . . the State Transport Undertaking may propose a scheme. . . . ." 
Now the contention ıs that the word “route”? in tbat-aetion refers to a pre- 
existing route, for it ıs said that the words “ route or portion thereof” in the section 
clearly indicate that the route is an existing route, for a scheme cannot be frafned 
in respect of a portion of a proposed route. We do not see any force in this 
contention. Under section 68-C of the Act the scheme may be framed in respect 
of any area o1 a route or a portion of any area or a portion of a route. "There is no 
inherent inconsistency between an “area” and a * route". The proposed route 
is also an area limited to the route proposed. The scheme may as well propose to 
operate a transport service in 1espect of a new 10ute from point A to point B and 
that 10ute would certamly be an area within the meaning of section 68-C We, 
therefore, hold that section 68-C certainly empowers the State Transport Under- 
taking to propose a scheme to include new routes. 


Though some other points were raised in the affidavits filed before us, they 
were not pressed. 


In the result we hold that the note relating to the frequency of the services 
appended to the schemes must be deleted and that in other respects the petitions 
fail, and accordingly they are dismissed with costs. One set of hearing fees. 


K.L.B. Petitions dismissed. 


\ 
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